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PREFACE  TO  THE  SECOND  EDITION. 


The  object  of  this  work  is  to  present,  in  a  clear,  syste- 
matic arrangement,  so  much  of  the  Digest  and  Code  of 
Justinian  as  is  likely  to  be  of  use  to  students  of  modern 
law.  At  the  same  time,  the  leading  steps  in  the  evolution 
of  Roman  Law,  from  the  time  of  the  XII  Tables  to 
Justinian,  are  set  forth. 

For  the  convenience  of  students,  a  translation  of  the 
Institutes  of  Justinian,  ^nd  (where  any  difference  exists) 
of  the  Institutes  of  Gains,  is  embodied  in  the  text  as  part 
of  the  exposition.  The  passages  taken  from  Gains  and 
Justinian  are  distinguished  by  a  difference  of  type.  It 
has  not  been  deemed  advisable  to  translate  Latin  technical 
phrases  by  doubtful  English  equivalents.  No  one  can 
hope  to  master  the  doctrines  of  the  Roman  jurists  without 
some  acquaintance  with  their  technical  language.  It  has 
therefore  been  thought  best  to  familiarise  the  reader  with 
the  Latin  terms  by  retaining  them  in  the  original,  along 
with  paraphrase  or  explanation.  The  text  of  Huschke  has 
been  almost  invariably  followed ;  and  as  that  is  published 
in  a  cheap  and  convenient  form,  it  has  been  determined 
not  to  print  the  Institutes  in  Latin.  Studemund's  re- 
vision of  Gains  has  been  followed,  where  it  makes  any 
substantial  difference  in  the  meaning. 

In  the  present  edition,  a  full  but  concise  account  of 
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VI  PREFACE. 

the  External  History  of  Roman  Law,  from  the  pen  of 
Professor  Murison,  University  College,  London,  gives 
completeness  to  the  work  as  a  systematic  exposition  of 
Roman  Law. 

The  chief  alterations  in  the  text  relate  to  the  topics 
of  Possession,  Correality  and  Bonorum  Possessio.  The 
chapter  on  Possession  has  been  entirely  rewritten  and 
much  enlarged.  The  accidental  and  anomalous  character 
of  the  Roman  doctrine  of  Possession  has  now,  it  is 
hoped,  been  clearly  and  fully  demonstrated. 

Errors  and  misprints  in  the  first  edition — many  of 
which  were  brought  to  my  notice  by  the  kindness  of 
readers — have  been  corrected. 


Fountain  Court,  Tbhfu^ 

January  Iddd. 
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EXPLANATION  OF  ABBREVIATIONS. 


J.  is  lostitiitefi  of  JustiniaD.  (J.  8,  1,  1.)  The  first  figure  indicates  the  book,  the 
second  the  title,  and  the  third  the  section  referred  to.  Thus,  J.  3,  1,  1  means 
8d  book,  Ist  title,  1st  section. 

G.  is  Institutes  of  Gains.  (G.  2,  6)  means  2d  book  and  6th  section.  Gains  is  not 
arranged  in  titles. 

D.  is  Digest  or  Pandects.  (D.  89,  8,  1,  17)  means  the  89th  book^  8d  title,  1st  frag- 
ment, and  17  th  section  of  that  fragment 

C.  is  Code  of  Justinian.  (G.  4,  8,  1)  means  4th  book,  8th  title,  and  Ist  constitution. 
(C.  6, 80, 18  pr.)  means  6th  book,  80th  title,  18th  constitution,  and  the  principium 
or  preliminary  section. 

Not.  is  the  Novels  of  Justinian.  They  ate  numbered  separately,  the  longer  ones 
bdng  divided  into  sections.     (Nov.  81,  8)  is  the  81st  novel  and  3d  section. 

C.  Th.  is  the  Code  of  Theodosius,  which  is  divided  in  the  same  way  as  the  Code  of 
Justinian. 

Paul,  Sent.  2,  7,  2  is  the  2d  book,  7th  title,  and  2d  section  of  the  SenterUiae  of  Julius 
Paulus. 

Ulp.  Frag.  25,  2  is  the  25th  title  and  2d  section  of  the  Fragments  of  Domitius 
Ulpianus. 

Ulp.  Inst  is  the  fragments  of  Ulpian's  Institutes. 

Mos.  et  Rom.  Legum  CoUat.  6,  4,  2  is  the  6th  title,  4th  chapter,  and  2d  section  of 
the  Mosaicarum  et  Bomanarum  Legum  GoUatio. 

Frag.  Vat.  is  the  Vatican  Fragments. 

Vet  cnjusd.  jnr.  consult,  is  Veteritf  cujnsdam  jurisconsulti  consultatio,  a  short  collec- 
tion of  moot  points  in  law. 

The  above,  beginning  with  Paul,  Sent.,  are  to  be  found  in  Husohke's 
**  Jurisprudentiae  Anttjuitiniajuie  ^uae  aupersunt" 


N,B, — It  is  important  for  the  student  to  bear  in  mind  that  the  Institutes  of  Gains 
are  more  than  300  years  older  than  the  Institutes  of  Justinian. 

Passives  in  the  translation  enclosed  in  square  brackets  are  to  be  found  in  Gaius 
only,  and  not  in  JuBtinian. 
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A  SHORT  HISTORY 

OF 

ROMAN     LAW. 


CHAPTER    I. 

INSTITUTIONS  OF  THE  REGAL  PERIOD  (B.C.  754-509). 

^HE  Sources  of  Early  Roman  History, -^T\i^  credibility  of  the  early 
history  of  Rome  rests  upon  the  character  of  the  sources  whence  it  was 
derived.^  The  chief  ancient  writers  that  supply  the  extant  information 
flourished  some  seven  or  eight  centuries  after  the  reputed  foundation  of 
Rome,  and  not  one  of  them  possessed  a  single  scrap  of  contemporary  evi- 
dence as  to  the  truth  of  his  sUtements  r^arding  the  early  history.  They 
speak,  indeed,  of  the  existence  in  their  own  day  of  laws  dating  from  the  period 
cf  the  kings.  Dionysius,  for  example,  tells  us  that  some  of  the  laws  of 
Numa  were  carved  on  tablets  of  oak  (brcmie  columns  not  being  then  in  use), 
and  Cicero  refers  to  the  laws  of  Numa  as  extant  in  his  time.  There  existed 
also  the  Jus  Papirianum^  a  collection  of  laws  professing  to  be  enactments 
of  the  r^ai  period  ijegts  r0gut\  the  compilation  of  which  was  ascribed  to 
Sextus  (or  Caius)  Papirius,  who  was  supposed  to  have  lived  in  the  reign  of 
Tarquinius  Superbus.*  The  Twelve  Tables  are  not  assigned  to  an  earlier 
date  than  three  centuries  after  the  foundation  of  Rome,  and  half  a  century 
alter  the  establishment  of  the  republic.  The  ascription  of  laws  and  institutions 
to  the  period  of  the  kings,  and  of  particular  laws  and  institutions  to  particular 
kings,  must  be  r^arded  in  the  same  light  as  the  attribution  of  ancient  laws  to 
Solon  by  the  Attic  orators ;  it  is  probably  no  more  than  an  expression  of  ignor- 

>  See  especially  Sir  a.  O.  Lewii,  OMAi^o/JMyJSbman^iiCt)^  Thehietory 
of  the  RegiJ  Period  k  meet  oondsely  and  eOeotively  atffeed  by  Professor  Seeley,  Xniy, 
Beck  L,  Hukuricoi  EMominatUm,  pp.  11-98.  Mr  Seeley  gives  abundMit  references  to 
aodioritMs,  andeai  and  modenu  See  also  Frofeswr  Iluie*e  Romtm  ffidory,  I.  pattim 
(Books  L-m.) 

•  Pomp.  2>.  1,  S,  2,  S.  Dion.  8,  86,  says  that  the  ritnalisfcio  fonnularies  of 
Nmna,  whioh  Anons  MsroiiM  had  caused  to  be  inscribed  on  tablets  sad  set  np  in  the 
fonoD  had,  in  prooees  of  time,  wasted  away ;  end  that,  after  the  expulsion  of  the  kings, 
C.  PeptrioB,  the  Pontif  ex  Maximus,  caused  them  to  be  reinsoribed  and  set  up  in  public. 
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ance  counterfeiting  knowledge  as  to  the  origin  of  such  laws  and  institutions. 
Dionysius  also  refers  to  treaties  still  extant  in  his  day,  concluded  between 
Servius  Tullius  and  the  Latin  cities,  and  between  Tarquinius  Superbus  and 
Gabii ;  and  other  writers  make  similar  references  to  a  few  other  treaties  of  the 
early  times  of  the  republic.  No  reliance,  however,  can  be  placed  on  such 
records.  There  were  also  the  documents  in  the  possession  of  the  magistrates — 
the  registers  kept  by  the  Pontifex  Mazimus,  the  various  books  of  the  pontiff 
(containing  ritualistic  rules,  with  incidental  historical  statements,  and  the  fonns 
of  civil  procedure),  and  the  official  formularies  and  other  records  of  the  censors 
and  the  praetors.  The  chronological  lists  of  magistrates  would  be  an  import- 
ant, if  somewhat  scanty,  source ;  but  we  cannot  tell  when  they  began  to  be 
kept.  Livy  refers  sometimes  to  the  linen  rolls  (lidri  lintet),  preserved  in  the 
temple  of  Juno  Moneta.  Funeral  orations,  inscriptions  on  public  monu- 
ments and  in  private  houses,  and  the  poems  of  Ennius  and  Naevius  and 
traditional  songs,  would  all  be  temptingly  open  to  falsification  and  forgery. 
There  were  also  the  chronicles  of  neighbouring  Latin  towns.  Of  all  these 
sources  Professor  Ihne  considers  that  the  two  principal  were  the  family 
traditions  and  the  lists  of  magistrates. 

But  it  cannot  be  admitted  that  any  written  chronicles  dating  as  far  back 
as  the  Regal  Period  ever  existed  in  Rome ;  and  the  earliest  historical  docu* 
ments  of  the  time  of  the  republic,  the  date  of  which  is  extremely  doubtful, 
certainly  referred  to  contemporary  events,  and  not  to  times  long  past  It 
was  not  till  the  Roman  state  stood  in  power  and  dignity  above  the  other 
towns  of  Latium  that  curiosity  arose  regarding  the  history  of  the  city  and  of 
its  institutions.  The  earliest  historian  of  Rome  that  we  know  of,  Q.  Fabius 
Pictor,  served  in  the  war  in  Gaul  in  B.C.  225  ;  that  is  to  say,  more  than  500 
years  after  the  reputed  foundation  of  the  city,  and  not  much  less  than  300 
years  after  the  expulsion  of  Tarquin.  Livy  acknowledges  that,  up  to  the 
capture  and  sack  of  Rome  by  the  Gauls  in  B.c.  388,  the  history  was  extremely 
obscure  and  uncertain,  owing  to  the  feet  that  **what  records  there  were 
among  the  commentaries  of  the  pontiffs,  and  other  memorials,  both  public 
and  private,  perished,  for  the  most  part,  in  the  conflagration  of  the  city,**  so 
that  anterior  events  were  thus  conunitted  to  the  uncertain  keeping  of  oral 
tradition.  The  generation  immediately  following  the  Galhc  capture  is  really 
as  obscure  as  any  period  in  the  century  preceding.  Down  to  the  middle  of 
the  fourth  century  B.C.,  and  indeed  to  a  still  later  time,  the  writers  of  history 
can  have  had  but  little  trustworthy  material  for  their  meagre  compilation  of 
annals.  There  is  little  reason,  therefore,  to  wonder  at  the  utter  uncertainty 
of  every  portion  of  the  early  narrative  in  the  minds  of  the  Romans  of  his- 
torical times.  **  We  have  to  conclude,  generally,  that  for  the  Regal  Period 
the  ultimate  authorities  are  a  small  number  of  public  documents  and  untrust- 
worthy inscriptions  in  private  houses  that  may  have  escaped  the  Gauls,  and 
beyond  this,  nothing  but  unwritten  tradition."  In  addition  to  the  misfortune 
of  scanty  materials,  ''the  Roman  antiquarians  were  most  credulous,  and, 
moreover,  inaccurate  and  superficial"  And,  indeed,  the  early  history  may, 
to  a  very  large  extent,  rest,  not  on  such  possible  authorities  at  all,  but  on 
pure  invention.  That  most  of  it  was  artificially  constructed  from  the 
beginning,  partly  out  of  euhemeristic  explanations,  and  partly  out  of  etio- 
logical conjectures,  is  just  as  probable  as  that  it  is  a  tradition  more  or  less 
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varied  in  the  course  of  oral  transmission  from  original  contemporary  and 
trustworthy  witnesses.  Palpable  marks  of  fiction  abound  in  the  narrative  : 
supernatural  stories,  gross  improbabilities,  and  extreme  inconsistencies  both 
with  itself  and  with  other  ascertained  history. 

The  conclusion  of  historical  criticism  is  thus  stated  by  Professor  Seeley  : 
That,  from  the  history  books  taken  alone,  it  is  impossible  to  know  anything 
about  the  early  history  of  Rome  ;  and  that  it  is  impossible  to  learn  anything 
from  any  source  about  that  part  of  the  history  that  deals  with  particular 
persons.  ''  But  concerning  the  relation  of  the  Romans  to  other  nations  and 
other  Italian  tribes,  the  growth  of  the  State,  the  time  and  mode  of  the  intro- 
duction into  it  of  the  different  arts  which  constitute  civilisation,  the  develop- 
ment of  its  political,  religious,  and  legal  ideas,  we  may  gather  sufficient 
information  to  fonn  an  outline  history.''  The  principal  sources  of  this 
information  are  these :  physical  geography  and  topography,  comparative 
philology,  mythology,  and  law  (including  usages  of  every  kind),  archaeology, 
and  the  later  history  of  Rome. 

The  Beginnings  of  the  Raman  Commonwealth, — The  Latins,  who  were 
probably  the  first  branch  of  the  Italian  race  to  enter  Italy,  were  apparently 
foUowed  by  the  Umbro-Sabellian  branch,  which  gradually  hemmed  them  in 
on  the  east  'and  south,  confining  them,  at  the  supposed  dawn  of  Roman 
history,  to  the  narrow  limits  of  Latium,  "a  district  of  about  700  square 
miles,  not  much  larger  than  the  present  canton  of  Zurich."  Before  the 
Italians  parted  from  the  Hellenes,  the  united  people  must,  on  the  evidence 
of  language,  have  made  considerable  progress  in  civilisation  ;  and  it  may  be 
accepted  that  the  Latins  had  advanced  still  further  by  the  middle  of  the 
eighth  century  before  Christ.  The  traditional  three  tribes,  the  Ramnes, 
Tities,  and  Luceres,  were  all  at  this  time  substantially  Latins,^  tilling  their 
fields  from  their  several  villages,  and  visiting  in  due  course  their  common 
stronghold  on  the  Palatine.  The  Roman  territory  appears  to  have  extended 
not  more  than  five  miles  from  the  city  on  the  east  and  south,  and  not  more 
than  six  on  the  south-west ;  while  it  included  both  banks  of  the  Tiber  from 
the  Janiculum  to  the  sea.  According  to  Mommsen's  estimate,  it  covered 
at  the  utmost  115  square  miles.  At  length  the  people  of  the  Roman  canton 
woke  up  to  recognise  in  their  frontier  fortress,  unhealthy  and  unattractive  as 
it  must  have  been  to  a  settler,  a  great  position  for  an  emporium  of  the  Latin 
river  and  sea  traffic,  as  well  as  for  military  defence.  ''Whether  it  was  a 
resolve  of  the  Latin  confederacy,  or  the  clear-sighted  genius  of  some 
unknown  founder,  or  the  natural  development  of  traffic,  that  called  die  city 

>  MommBeii  is  veiy  indignant  at  the  "  irrational  opinion  that  the  Roman  nation 
was  a  mongrel  people,"  and  at  the  attempt  **  to  transform  a  people  which  has  exhibited 
is  langnage,  polity,  and  religion,  a  pure  and  national  development  such  as  few  have 
eq[aiilled  into  a  confused  aggregate  of  Etruscan  and  Sabine,  Hellenic,  and,  forsooth  I 
even  Pelasgic  fragments.*'  The  Ramnes,  he  maintains,  were  undoubtedly  Latins,  and 
the  predominant  element ;  the  Luceres  were  as  probably  Latins  as  not ;  and  the  Sabinea 
heloiiged  to  a  cloeely-related  stock,  having  probably  been  introduced  through  the  re- 
mote incorporation  of  a  Sabellian  community  in  a  Latin  canton-union.  ''With  the 
eioeption  perhapa  of  isolated  national  institutions  transplanted  in  connection  with 
ritual,  the  enatence  of  Sabellian  elements  can  nowhere  be  pointed  out  in  Rome.'* 
— JtcoMHi  iTisCory,  L  45,  46  (Bk.  L  ch.  iv.) 
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of  Rome  into  being,  it  is  vain  even  to  surmise.''  *  The  town  became  increas- 
ingly frequented  by  the  Romans  of  the  canton,  and  '^  by  the  side  of  the 
cultivator  of  the  soil,  there  must  have  been  a  numerous  non- agricultural 
population,  partly  foreigners,  partly  natives,  settled  there  from  very  early 
times/'  In  strong  contrast  to  die  rustic  towns  of  Latium,  Rome  had  begun 
to  develop  a  civic  and  mercantile  character,  which  favoured  rapid  political 
growth.  For  a  long  time,  however,  the  settlers  on  and  about  the  several 
Mounts  of  Rome  "  probably  felt  themselves  to  be  as  yet  more  separated  than 
united,  and  Rome  as  a  whole  was  probably  rather  an  aggregate  of  urban 
settlements  than  a  single  city."*  To  whatever  extent  these  settlers  may  have 
been  welded  together,  *'  the  Romans,  when  they  first  appear  on  the  stage  of 
history  as  a  separate  people,  had  passed  through  a  long  period  of  national 
development,  along  with  kindred  races,  and  the  groundwork  of  their  religious, 
legal,  and  social  life  was  already  formed"  (Ihne,  Roman  History^  I.  109 
(Bk.  I.  ch.  xiiL)). 

Early  Divisions  of  the  Roman  Population, — The  existence  of  a  ruling 
and  a  subordinate  class,  which  may  be  traced  to  the  very  beginning  of 
Roman  history,  has  been  considered  to  ^  point  indisputably  to  a  conquest 
of  the  lands,  and  to  the  subjection  of  the  former  inhabitants."  (Ihne,  Roman 
History^  I.  109  (Bk.  I.  ch.  xiii.)).  The  ruling  dass,  at  all  events,  was  composed 
of  the  patricians,  who  alone  had  the  full  privileges  of  burgesses  or  citizens. 
These  enjoyed  exclusive  possession  of  all  political  rights  and  honours  in 
the  state ;  they  alone  were  eligible  to  all  public  offices  and  priesthoods  ; 
they  alone  had  access  to  the  legal  and  religious  traditions  of  the  state ; 
they  alone  enjoyed  the  possession  of  the  auspices,  the  means  of  intercourse 
between  the  gods  and  the  state  ;  they  alone  were,  in  the  first  instance,  the 
Populus  Romanus, 

The  subordinate  and  subject  population  were  of  two  principal  classes. 
First,  the  Clients  (or  *Misteners "),  who  were  dependants  of  the  various 
patrician  houses,  and  whose  patrician  lords  were  called  in  relation  to  them 
patroni.  The  interests  of  patron  and  client  were  supposed  to  be  identical. 
The  patron  was  bound  to  extend  a  general  protection  to  his  client,  and 
especially  to  make  the  client's  case  his  own  in  all  matters  of  law.  The 
client  was  bound  to  uphold  generally  the  cause  of  his  patron,  and  especially 
to  contribute  for  his  benefit  on  all  the  great  public  and  private  occasions  of 
his  life  involving  any  considerable  expenditure — ^for  instance,  towards  mar- 
riage portions  for  his  daughters,  ransom  money,  law  costs,  or  the  expenses 
of  a  public  office.  Yet  the  client  was,  legally,  wholly  at  the  mercy  of  the 
patron,  whose  anger  or  caprice  was  in  some  measure  controlled,  if  not  by  a 
prudent  dread  of  the  vengeance  of  the  gods,  yet  by  his  own  interest,  by- 
custom,  and  by  public  opinion.  Towards  the  latter  portion  of  the  regal 
period,  the  ties  binding  patron  and  client  began  to  be  loosened,  primarily 
through  the  subjection  of  clients,  independently  of  their  relation  to  their 
patrons,  to  military  service,  under  the  Servian  organisation  of  the  army. 

The  second  dass  of  the  subject  population  embraced  the  unfranchised 
freemen  that  had  no  patron — indepoulent  freemen  without  political  rights, 
freemen  having  no  special  connection  with  patricians,  and  subject  only  ta 

I  Moiniiuen,  Roman  ffutor^^  L  (0  (Bk.  I.  ch.  i?.). 
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the  patricians  collectively,  that  is,  to  the  state.  Whether  or  not  the  clients 
were  in  regal  times  a  portion  of  the  plebeians — 3,  view  that  seems  opposed  by 
the  relations  of  patron  and  client  as  set  forth  by  Dionysius,  if  indeed  any 
r^ard  can  be  paid  to  his  statements — at  any  rate  such  independent  freemen 
would  seem  to  constitute  the  basis  of  the  class  that  soon  emerged  into  pro- 
minence as  the  plebeians  {pieds^  pUbts\  Like  the  clients,  these  plebeian 
freemen  were  destitute  of  political  rights.  They  were  bound  to  obey  the 
law,  but  originally  they  had  nothing  to  expect  from  its  protection ;  under 
the  earliest  kings  they  probably  were  citizens  only  in  so  fiur  as  they  enjoyed 
the  righc  of  acquiring,  holding,  and  transferring  property  in  accordance  with 
Roman  law  {jus  camnurcii) ;  and  they  apparently  first  obtained  the  right 
of  voting  in  the  popular  assemblies  {jus  suffragii)  under  the  constitution 
of  Servius  Tullius.  During  the  regal  period  neither  the  plebeians  nor  the 
clients  possessed  the  right'  of  inteimarriage  with  patricians  (jus  conubii)  \  ^ 
and  thus  the  children  of  patrician  and  client,  and  of  patrician  and  plebeian, 
would  swell  the  plebeian  ranks.  The  plebeians  would  also  be  reinforced, 
steadily  by  the  eacpansion  of  the  city,  and  largely  on  every  extension  of  the 
Roman  state  by  conquest  There  would,  further,  be  a  small  addition  of 
emancipated  slaves. 

In  r^gal  Rome,  slaves,  who  had  no  rights  of  any  kind,  and  were  re- 
garded  simply  as  animals  or  pieces  of  property,  were  probably  far  from 
numerous.  The  quasi-slavery  of  the  clients  was  a  sort  of  substitute.  From 
the  latter  part  of  die  regal  period  onwards,  slaves  regularly  and  completely 
manumitted  thereby  attained  to  the  rights  and  privileges  of  plebeians. 

Th$  Household, — Manus;  Patria  Potestas, — The  household  was  the 
foundation  of  the  Roman  social  organisation.  The  father  of  the  household 
{paUr/amilias)  alone  possessed  legal  rights.  His  house  was  his  castle,  and 
within  his  fiunily  he  was  absolute  monarch.  The  family  included  all  the 
father's  legitimate  descendants  (except  such  persons  as  were  specially 
released  from  his  power — for  example,  males  that  had  ceased  to  be  Roman 
citizens,  or  had  been  adopted  into  other  families,  and  females  that  had  been 
received  into  other  jfamiUes  by  marriage  or  adoption,  or  had  become  vestal 
virginsX  all  females  that  had  married  any  of  the  male  members  of  the 
£unily,  and  all  persons  adopted  into  the  fsmiily.  Over  all  the  members  he 
exercised  judicial  powers.    He  was  also  high  priest  of  the  family. 

The  position  of  the  wife  was  one  of  complete  subjection.  As  wife,  she 
was  in  the  hand  {manus)  or  power  of  her  husband ;  as  member  of  the  house- 
hold, she  was,  legally,  her  husband's  daughter  {in  locofilia).  Her  situation, 
however,  was  softened  and  hallowed  by  the  religious  marriage  ceremony 
{fonfaa^eatio\  and  by  her  regular  share  in  the  rites  of  the  family  altar. 
No  doubt,  either  party  might  divorce  the  other,  as  a  private  act,  without  the 
intervention  of  the  state. 

The  power  of  the  £ither  {patria  potestas)  over  his  dependants  was  abso- 
lute. He  might  punish  any  of  them — even  a  grown  son  that  had  filled  the 
highest  offices  in  the  state — in  life  and  limb.  He  might  even  sell  his  son 
into  slavery^slavery  if  to  a  stranger,  quasi-slavery  if  to  another  Roman 
citizen.     It  was  extremely  difficult  for  a  son  to  escape  from  the  father's 

^  The  ConmbiHm  was  granted  to  the  plebeians  by  the  Lex  CanuUia^  B.c.  445. 
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power.  Even  a  slave,  if  sold  by  the  house-father  and  then  emancipated  by 
his  new  master,  at  once  became  a  freeman  ;  but  a  son,  if  similarly  sold  and 
emancipated,  at  once  fell  back  into  the  power  of  the  father,  and  only  a  third 
'  sale  could  finally  release  him. 

A  married  daughter  escaped  from  her  father's  power  only  to  fell  into  the 
power  of  her  husband  (or  of  the  head  of  her  husband's  family)  ;  henceforth 
neither  she  nor  her  children  were  leg^Iy  of  kin  to  her  original  femily. 

In  respect  to  the  state,  the  femily  was  the  fether.  In  case  of  any  wrong 
done  or  suffered  by  any  member  of  the  femily,  the  father  stood  forward  in 
the  courts  of  the  state  to  claim  or  to  render  the  necessary  redress.  Between 
him  and  his  family  the  state  did  not  interfere  ;  but  in  process  of  time  certain 
softening  influences  were  brought  to  bear.  If  three  children  were  bom  at 
one  birth,  the  state  is  represented  as  willing  to  assume  their  upbringing  till 
the  age  of  puberty.  By  religious  prescription,  exposure  of  infants  under 
three  years  of  age  was  forbidden,  except  in  the  case  of  deformed  births,  and 
of  daughters  subsequent  to  the  first,  and  unless  five  neighbours  expressed 
their  approval ;  and  the  sale  of  a  wife  or  of  a  son  was  an  act  of  impiety.  If 
the  husband  had  occasion  to  sit  in  judgment  On  his  wife's  serious  misconduct 
(such  as  adultery  or  wine-drinking),  he  was  expected  to  hear  the  opinion  of 
his  own  and  of  his  wife's  nearest  male  blood  relations  before  pronouncing 
sentence.  Still  the  legal  power  of  the  father  was  practically  absolute  :  he 
might  nerve  himself  to  disregard  the  sanctions  of  religion,  and  though  he 
might  listen  to  what  the  relations  had  to  say,  he  might  neglect  their  opinion 
in  giving  judgment. 

On  the  death  of  the  father,  the  sons  at  once  succeeded  to  the  rights  of 
independent  house-heads.  The  widow  and  the  fatherless  unmarried  daugh- 
ters fell  under  the  common  guardianship  {iutila)  of  their  now  independent 
sons  and  brothers  (or  nearest  male  relations — agnati).  Widow,  and 
unmarried  daughter,  and  son,  all  shared  equally  in  the  inheritance. 

The  families  of  the  plebeians  were  constituted  and  governed  on  the  same 
principles  as  the  families  of  the  patricians. 

The  Clans  {Gentes), — The  union  of  several  households  constituted  a  clan 
{gens).  The  successive  elevation  of  sons  to  the  rights  of  independent  house- 
holders would  soon  result  in  the  existence  of  a  number  of  households  more 
or  less  dosely  related  by  blood,  claiming  (even  if  in  some  cases  no  longer 
able  definitely  to  trace)  descent  from  a  common  ancestor,  called  by  a  common 
femily  name,  celebrating  common  religious  rites,  and  cherishing  many  other 
interests  with  a  markedly  common  feeling.  Such  a  group  of  households  was 
a  gens,  and  the  members  were  gentiles.  Although  at  first  exclusively  related 
by  blood,  and  jealous  of  the  admission  of  strangers,  the  members  of  a  clan 
did  not  always,  or  perhaps  very  long,  continue  so ;  the  intense  desire  of 
femily  early  prompted  the  system  of  adoption,  which,  however,  was  guarded 
by  a  ceremony  of  a  public  and  religious  character ;  but  the  fiction  of  blood- 
relationship  was  to  a  late  period  consistently  maintained.  All  clan  mem- 
bers always  bore  the  dan  name. 

The  dans  were  the  most  primitive  element  in  Roman  soaety  ;  and 
'*  the  dan's  lands  must,  in  the  primitive  period  of  joint  possession,  have 
been  the  smallest  unit  in  ^e  division  of  land,"  At  the  same  time,  '*  the 
clanships  were  from  the  begihninir  resardMi.  not  as  independent  societies, 
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tmt  as  int^^l  partis  of  a  political  community  {avitas^  populus)?  (Momm* 
sen,  Roman  History^  I.  38  (Bk.  I.  ch.  iii.)). 

The  Wards  (Curiai)  and  the  Assembly  of  the  Wards  {Comitia  Curiata), — 
A  combination  of  clans  formed  a  ward  {curu^.  Thirty  wards  embraced  the 
whole  body  of  the  Roman  people ;  ten  wards  comprehending  each  of  the 
three  tribes  (or  *'  parts  *) — ^that  is,  each  of  the  separate  communities  whose 
fosion  resulted  in  the  one  people.  The  members  of  the  wards  {curiaUs) 
assembled  at  stated  times  to  celebrate  common  festivals  and  sacrifices. 
They  also  assembled  as  a  legislative  body  {comitia  curiata) — ^the  most 
ancient  popular  assembly  at  Rome  that  was  known  to  historical  times,  and 
indeed  the  sovereign  power. 

The  sovereign  assembly  acted  alone  only  in  case  of  necessity ;  ordi- 
narily it  was  summoned  by  the  king  (or  by  his  representative).  It  took  no 
concern  with  the  business  of  the  executive ;  its  functions  were  to  express 
its  opinion  on  proposed  changes  in  the  existing  law.  It  elected  kings  and 
priests,  passed  laws,  declared  war,  and  concluded  peace  ;  and  it  was  the 
court  of  final  appeal  in  all  matters  affecting  the  life  and  privileges  of  a  patri- 
cian. It  also  decided  a  variety  of  family  and  clan  questions  ;  for  instance, 
it  sanctioned  or  vetoed  adoption  iarrogatio).  The  king  proposed  the 
question ;  and  the  assembly  of  wards,  without  debate,  simply  voted  ^  Yes  ^ 
or  "  No,"  by  wards,  in  answer  to  the  question  of  the  king. 

The  assembly  of  the  wards  {comitia  curiata)  received  its  death-blow  from 
the  institution  of  the  Assembly  of  the  Centuries  {comitia  centuriata\  which  is 
ascribed  to  Servius  Tullius,  the  sixth  king  of  Rome.  It  was  preserved  for 
many  hundred  years  from  sacrilegious  extinction  by  respect  for  the  religious 
associations  connected  with  the  granting  of  the  imperium  and  the  auspicia^ 
and  with  the  ceremony  of  adoption.  But  all  real  power  was  taken  out  of  its 
hands  by  the  Servian  reform  ;  and  the  pretensions  of  the  patricians  to  the 
last  word  in  legislation  were  conclusively  repudiated  by  the  lexPublilia  (B.C. 
339),  which  required  the  patres  to  ratify  beforehand  the  votes  of  the  comitia 
centuriata. 

The  Senate, — Besides  the  comitia  curiata^  there  was  another  body  con- 
cerned in  the  government  of  the  state.  This  was  the  senate  {senatus\  the 
council  of  chiefs  or  "elders"  of  the  clans.  The  members  were  chosen  by 
the  king,  at  his  will  and  pleasure,  and  they  held  ofiice  during  life.  For 
some  centuries  under  the  republic,  the  number  was  300  ;  probably  this  was 
the  number  also  under  the  later  kings  ;  the  traditions  regarding  the  original 
establishment  of  the  senate  and  the  increase  of  members  by  successive  kings 
are  hopelessly  inconsistent,  although  pointing  to  the  divisions  of  the  tribes, 
curicPn  and  (rentes.  The  king  was  president.  The  senate  was  summoned  by 
the  king,  when  he  thought  fit ;  and  its  functions  were  confined  to  giving  him 
advice  on  such  questions  only  as  he  chose  to  submit  to  it.  It  had  no  means 
of  enforcing  its  views  ;  the  king  might  accept  or  reject  its  advice  as  he  chose, 
subject  always  to  the  pressure  of  public  opinion  and  custom.  How  far  the 
details  of  government  were  entrusted  to  it  would  depend  on  the  personal 
character  of  the  king.  On  a  vacancy  of  the  throne,  the  senate  provided  for 
the  conduct  of  the  government,  and  no  doubt  guided  the  selection  of  the 
new  king.  But  on  the  whole,  its  power,  though  probably  influential  with  the 
king,  was  very  much  less  than  it  afterwards  became  under  the  republic 
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Tk^  A7«f  .— The  king  {rex^  "  leader  "  or  "  director  ")  was  the  one  supreme 
magistrate ;  he  alone  held  power  in  the  state.  Yet  he  was  simply  a  free 
burgess — ^a  husbandmaui  a  wurior,  possibly  a  trader — selected  probably  by 
the  senate,  and  elected  to  hold  office  for  life  by  the  voice  of  his  fellow- 
burgesses  assmnbled  in  their  amiiia  curiala.  The  king  was  no  doubt  the 
formal  head  of  each  of  the  great  d^artments  of  the  state.  He  was  com- 
mander-in-chief and  high  priest :  he  was  not  fully  king  till  the  comitsa 
curiaia  had  conferred  on  him,  by  a  special  law,  proposed  by  himself  ^€x 
regia  or  Ux  curiata  de  imperio\  the  right  of  supreme  command  in  war  and 
in  peace  {imperium\  and  authority  to  hold  intercourse  with  the  state-gods 
in  the  name  of  the  state  {auspida\  He  called  new  members  to  the  senate ; 
he  summoned  and  presided  in  both  the  senate  and  the  comiiia  curiaia*  He 
was  also  supreme  judge,  in  civil  as  well  as  in  criminal  trials.  He  might 
delegate  particular  functions  to  men  of  skill  in  special  departments  ;  but  all 
the  officials  of  the  earliest  period  ''  were  mere  royal  commissioners,  and  not 
magistrates  in  the  subsequent  sense  of  the  term."  (Mommsen,  Romam 
History^  I.  68  (Bk.  I.  ch.  v.)).  For  example,  he  probably  delegated  judicial 
authority  to  two  law  officers,  called  quaestors,  from  whose  judgment  there  lay 
a  right  of  appeal  to  the  comiiia  curiaia.  When  the  king  sat  in  person  in 
great  trials,  it  probably  came  to  be  usual  for  him  to  have  senatorial  assessors 
{consilium)^  of  his  own  selection,  who,  as  in  the  like  case  of  the  house- 
father, might  advise  but  could  not  enforce  their  advice.  If  the  king  could 
not  pardon,  and  if  at  first  there  was  no  appeal  from  his  judgment,  at  any 
rate  he  may  in  process  of  time  have  permitted  an  appeal  to  the  comiiia 
curiaia^  which  afterwards  came  to  be  a  rightful  privil^e.  The  power  of  the 
king,  judicially  and  politically,  seems  to  have  been  dangerously  open  to 
tyrannical  abuse.  In  the  absence  of  a  written  code  of  laws,  the  king  would, 
in  the  very  process  of  administering  the  laws,  actually  (though  informally 
and  invalidly)  make  law.  Again,  no  one  might  speak  in  the  comiiia  curiaia^ 
unless  with  the  permission  of  the  president,  and  such  permission  the  long 
might  refuse.  Still  there  was  ever  present  the  controlling  influence  of 
custom  and  public  opinion  ;  and,  although  the  king  was  formally  irrespon- 
sible, yet  ''he  was  bound  by  the  terms  of  a  contract  with  his  people,  which, 
if  not  formally  expressed  in  words,  was  fully  implied  and  understood."  (Ihne, 
Roman  History^  I.  Ii6  (Bk.  I.  ch.  xiii.)). 

Thi  Assembly  ofihe  Ceniuries  {Comiiia  CcfUuriaidj. — The  institution  of 
the  comiiia  ceniuriaia  is  ascribed  to  Servius  Tullius,  the  reputed  sixth  king 
of  Rome.  By  this  reform,  political  power  was  transferred  firom  the  basis  of 
blood  and  descent  to  a  new  basis  of  property,  with  a  certain  regard  for  age 
and  experience.  In  the  preceding  reigns  there  must  have  been  a  great 
increase  of  popidation  and  of  wealth,  and  most  probably  the  patricians 
would  constitute  a  small  minority.  These  may  now  have  found  it  desirable^ 
or  inevitable,  to  share  with  the  plebeians  the  burden  of  military  service, 
even  at  the  expense  of  letting  the  plebeian  wedge  into  the  jealously-guarded 
privileges  of  political  power.  Whether  or  not  the  new  reform  grew  out  of 
the  constitution  of  the  wards  in  the  course  of  a  gradual  and  natural  develop- 
ment, after  the  manner  indicated  by  Ihne  [Roman  History^  I.  67  (Bk.  i.  ch. 
vii.),  at  all  events  the  general  political  situation  must  have  tended  towards 
some  such  re-constitution. 
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like  the  probable  original  organisation  of  the  Roman  people,  the  Servian 
jonstitution  was  fundamentally  military.  The  wholt  popuius,  now  including 
plebeians  as  well  as  patricians,  were  classed  for  military  purposes  on  a 
common  census  of  real  property.  At  the  head  of  all  stood  the  knights,  or 
cavaky  {equites)^  in  eighteen  centuries.  Then  followed  five  ^classes,** 
which  were  graduated  according  to  the  value  of  the  real  estate  of  the 
individual  members,  and  armed  at  their  own  expense  in  proportional  com- 
pleteness. They  were  divided  into  170  centuries,  and  each  class  contained 
an  equal  number  of  centuries  of  seniors  (age,  46  to  60)  and  juniors  (age,  17 
to  46) ;  the  former  defended  the  city,  while  the  latter  served  in  the  field. 
The  number  of  centuries  in  each  dass  appears  to  have  been  fixed,  but  the 
number  of  men  in  a  century  must  have  varied  greatly.  ''In  this  elasticity 
of  the  century  lay  the  possibility  of  stamping  the  comitia  with  a  peculiar 
political  character,  aristocratic  or  democratic.  We  see  how  the  opportunity 
was  used.  In  the  first  place,  the  number  of  centuries  was  so  arranged  that 
the  knights  and  the  first  class  should  have  either  a  majority  or  almost  a 
majority ;  in  the  second  place,  the  men  between  46  and  60  were  equal  in 
influence  to  those  between  17  and  46,  though  necessarily  less  numerous. 
Thus  wealth  and  age  were  decidedly  favoured."  There  were  six  (or  five) 
centuries  of  smiths  and  carpenters,  etc.  (fabri),  trumpeters,  etc.  {tubicines^ 
etc.),  and  proletarians.    The  total  number  of  centuries  was  194  (or  193).* 

^  Liv.  1, 48.    Dion.  4, 16  ;  7,  59.    The  following  table  sbowB  Livy's  arrangement : — 


Olassm. 

Cbmsus  ok  Ratbablb 
Pkopkkty  im  Land. 

Arms. 

Defensive. 

OffensiTe. 

rimOBSs,.       . 
IhtrdOMs 

rithciM»-     \ 

None 
J  100,000    ues.     or% 
-{    poqnds  of  copper,  f 
I    and  upwards         J 

Nona 

75,000  to  xooyooo  ases 

50^000  to  75,000  ases 
95,000  to  50,000  ases 

fix  ,000    (Dionysitts  \ 
\   says  19,500)  ases    / 

6  Patrician  (old)+xa  Plebeian  (new>'x8^ 
40  Seniores  +  40  Juttiores  «   80  1 

10   Seniores  +     10  Juniores    —     ao 

xo   Seniores  +     10   Juniores     ■■     ao 

to    Seniores  +      xo    Juniores    —    so 

x5  Seniores  +  15  Juniores  "■  30  ^ 

•  33 

J   ' 

-xoo 
93 

(TuW  suit :    helA 
1  met,  large  round 
■<  shield,    cuirass,  V 

ereaves~all  of 
V.  bronie                 J 
FaMhon  no 

f  Helmet,    lig[hteri 
•     oblong     shield,   - 
I  greaves               ) 

/Helmet,     lighter  \ 
t  oblong  shield      / 

{None                   } 
{None                   \ 

\  and  sword 
arms 

1  and  sword 

(and  sword 

rLongspeai 
'     and  fight 
I  javelin 

f  Slings  and 
tstonea,  ftc 

Military  Centuries,       .           193 
Those  whose  ertuia  did  not  sonoant  to  xx,ooo  ases  formed  one  oentwy. 

Total  Numbbb  of  Cbntukibs,          194 

1 

DicQjrsiiifl  girea  198  oentoriea,  omitting  Livy's  AecemL  He  places  the  Pahri 
with  the  Second  OlaM,  and  the  Tnunpeten,  eta  (only  two  oentoriee)  with  the  Fourth 
ClaM ;  and  he  makes  a  Sixth  Clasa  ont  of  Livy's  extra  century.  These  last- 
mentioned  citizens  were  called  ProUtarii  (men  of  no  substance,  mere  "children- 
begetters  ; "  afterwards  of  substance  estimated  under  1500  ases),  and  CapiU  cenri 
(men  of  no  substance,  merely  "  counted  by  the  head  "), 
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The  army  {exerciius)  thus  constituted,  whether  immediately  or  gradually^ 
came  at  last  to  act  as  a  national  assembly.  The  vote  was  taken  by  centuries 
— the  knights  voting  first  (and  the  senators  with  them),  the  classes  follow- 
ing in  order ;  and,  as  soon  as  a  majority  had  voted  in  favour  of  a  propo- 
sition submitted  to  the  assembly,  the  voting  ceased.  The  fact  that  the 
knights  and  the  first  class  together  commanded  a  majority  indicates  how 
decidedly  the  chief  power  yet  remained  in  the  hands  of  the  wealthy  and  the 
few ;  for  the  lower  classes  must  have  been  much  the  more  numerous.  The 
conUtia  centuriata  practically  superseded  the  ccmitia  curiaia;  but  its  power 
was  long  formally  limited  in  two  ways — (i)  no  measure  could,  in  usual 
course,  be  submitted  to  it  without  the  sanction  of  the  senate ;  and  (2)  no 
measure  it  passed  became  law  until  sanctioned  by  pains  (the  comUia 
curtatOj  or,  rather,  the  senate). 

Local  Tribes, — To  Servius  TuUius  is  ascribed  also  the  division  of  the 
plebeians  into  local  tribes— the  city  into  four  tribes,  the  country  into  an  uncer- 
tain number,  perhaps  not  over  sixteen.  Under  the  republic  the  number 
rose  to  thirty-five.  The  tribes  at  first  discussed  and  settled  the  purely  local 
tribal  affairs.  Their  meetings  did  not  assume  the  form  of  a  regular  Assembly 
of  the  Tribes  during  the  regal  period.  This  division  was  intended  purely 
for  practical  convenience,  and  superseded  the  older  religious  arrangement 
whereby  a  district  was  grouped  round  a  central  place  of  sacrifice. 

Religion, — The  reg^  period  was  marked  by  very  strong  religious  feeling, 
expressed  in  simple  and  inexpensive  ceremonies  and  ritual.  Nothing  could 
be  done  in  private  or  in  public  life  without  consultation  of  the  gods.  ''  The 
whole  of  nature  was  to  the  Romans  pervaded  by  divine  power.  A  simple 
spear— even  a  rough  stone — sufiiced  as  a  symbol;  a  consecrated  space, 
a  sacrificial  hearth,  as  temple  or  altar.  For  170  years,  it  is  said,  Rome 
knew  no  religious  images."  (Ihne,  Roman  History,  I.  119  (Bk.  i.  ch.  xiii.)). 
Every  temple  had  a  priest,  to  perform  the  sacred  rites,  as  well  as  a  sacristan  ; 
but  every  magistrate,  in  the  course  of  his  official  duties,  and  every  private 
citizen,  within  his  own  house,  performed  religious  rites.  A  few  public  priests 
were  held  in  high  reverence.  There  were  three  colleges  or  guilds  of  priests, 
or  rather  of  "  professors  of  theology " — the  pontiffs,  the  augurs,  and  the 
fetials.  The  pontiff's  were  the  most  intimately  connected  with  the  law.  In 
the  earliest  times  they  were  in  exclusive  possession  of  the  civil  as  well  as  of 
the  religious  law.  They  alone  regulated  the  calendar,  and  determined  the  dies 
fasti,  on  which  alone  legal  business  could  be  lawfully  transacted ;  they  alone 
were  in  possession  of  the  technical  forms  according  to  which  lawsuits  must 
be  conducted  ;  they  convoked  the  assembly  of  the  wards  when  wills  were  to 
be  received  or  adoption  {arrogatio)  was  to  take  place.  In  some  cases  of  deep 
moral  ofience  they  might  even  pronounce  sentence  of  death ;  but  a  right  of 
appeal  lay  to  the  people.  In  spite  of  the  intensity  of  Roman  religious  feeling, 
the  religion  of  die  state  was  always  absolutely  subject  to  the  political 
authority. 
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CHAPTER    IL 

EARLY  REPUBLICAN   INSTITUTIONS,  TO   THE  TWELVE  TABLES. 

(B.C.  509-449-) 

HTHE  Political  R€vofyftum,^The  expulsion  of  the  kings  and  the  establish- 
ment  of  the  Republic  is  dated  B.a  509*  some  two  and  a-half  centuries 
after  the  reported  foundation  of  the  dty.  Whatever  inferences  may  be  drawn, 
neither  the  cause  nor  the  course  of  the  revolution  can  be  stated  with  confi- 
dence, and  it  is  not  likely  that  the  republic  at  once  emerged  full-grown,  but 
probably  it  rather  passed  into  settled  form  through  some  dubious  period  of 
dictatorial  government.  The  immediate  result  was  the  lodgment  of  exclusive 
power  in  the  hands  of  the  patricians.  ''  What  the  patricians  gained  was 
gained  at  the  expense,  not  of  the  community,  but  of  the  magistrates'  power." 
The  plebeians  were  not  eligible  for  any  of  the  offices  or  honours  of  the  state ; 
they  were  excluded  from  the  auspices,  and  even  from  knowledge  of  the 
laws ;  they  could  not  lawfully  intermarry  with  patricians ;  and  they  possessed 
practically  no  influence  in  the  assembly  of  the  centuries.  To  them  the 
revolution  was  directly  helpful  only  in  so  far  as  it  enabled  them  to  feel  such 
power  as  they  had,  and  taught  them  a  political  lesson.  Little  more  than  half 
a  century  was  to  elapse  before  their  steady  and  persistent  struggles  com- 
pelled the  patricians  to  recognise  special  plebeian  magistrates,  armed  with 
far-reaching  powers  for  the  legal  protection  of  their  interests. 

Tk^  Assembly  of  the  Centuries  {Comitia  Centuriata), — The  assembly  of 
the  centuries  had  now  entered  practically  upon  the  functions  of  the  assembly 
of  wards,  superseding  it  in  all  respects,  except  in  the  matter  of  certain  un- 
avoidable formalities,  which  lay  under  a  strong  religious  sanction.  It  was 
the  sovereign  power  in  the  state ;  it  elected  the  chief  magistrates  (and, 
indirectly  through  them,  the  senate),  it  passed  the  laws,  it  decided  questions 
of  peace  and  war,  and  it  formed  a  court  of  final  appeal  in  capital  cases. 
**  The  de  facto  influence  of  the  aristocracy,  exercised  by  the  magistrates  and 
the  senate,  had  no  independent  legal  foundation,  but  was  always  dependent 
on  the  will  of  the  people."  (Ihne.)  The  comitia  centuriata  embraced  the 
whole  body  of  the  citizens,  plebeian  as  well  as  patrician,  each  voting  accord- 
ing to  his  census ;  but,  in  spite  of  the  appearance  of  political  equality,  the 
power  lay  really  with  the  patricians.  For  measures  submitted  to  the  comitia 
centuriata  during  the  next  century  and  a  half  could  not  pass  into  law  without 
patrician  or  senatorial  sanction. 

The  Consuls, — In  place  of  the  king  there  were  now  elected  by  the  comitia 
centuriata  two  consuls  ^  as  joint  chief  magistrates.  Naturally,  at  first,  they 
were  of  patrician  rank.*  As  security  against  a  return  to  regal  and  tyrannical 
government,  they  held  oflice  only  for  one  year,  and,  although  each  possessed 

1  Down  to  B.O.  449  the  Setignation  was  not  eonmUet  {**  ooUeagaeB  "),  bat  prcBtoret 
rgoenbeforo,"  "leaden''). 

*  TQl  B.C.  866  the  oomnik  were  always  patricians. 
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supreme  power,  neither  could  act  alone  in  opposition  to  the  will  of  his  col* 
league.  Their  powers  were  the  powers  of  the  kings,  more  or  less  modified ; 
but,  as  time  went  on,  many  of  the  original  functions  of  the  consuls  were  dis- 
tributed to  other  officials,  and  curtailed  by  the  rising  influence  of  the  ple- 
beians. The  priestly  functions  of  the  king  were  at  once  transferred  to  a 
special  officer  {^ex  sacrorum^  or  rex  sacrifi€ulus\  who  was  excluded  from 
all  political  offices,  and  officially  subordinated  to  the  chief  pontiff ;  but  this 
was  no  loss  of  power  to  the  chief  magistrates,  who  were  always  able  to  bend 
religion  to  what  they  considered  to  be  the  true  service  of  the  state.  The 
nomination  of  the  priests,  however,  did  not  remain  with  the  consuls.  The 
consuls  were  invested  with  the  supreme  military  power.  As  civil  heads  of 
the  state,  they  convoked  the  senate  and  the  assemblies  of  the  people,  con- 
ducted the  business  of  the  meetings,  and  directed  the  executive  administra^ 
tion.  As  judges,  the  consuls  administered  justice,  both  in  civil  and  in 
criminal  cases,  to  patricians  and  plebeians  equally,  either  in  person  or 
through  delegates.  But  in  capital  cases,  while  plebeians  w6re  tried  by  the 
consuls,  patricians  were  tried  before  the  comitia  centurtaiaj  the  plebeians, 
however,  had  the  right  of  appeal  from  the  judgment  of  the  consuls,  and,  at  a 
later  time,  the  tribunes  might  interpose  on  their  behalf.  In  certain  cases 
the  delegation  of  the  consul's  theoretical  jurisdiction  was  prescribed.  It  is 
probable,  for  example,  that  at  this  period  the  right  of  a  magistrate,  after  the 
adjustment  of  a  cause,  to  conunit  to  a  private  person  the  investigation  of  its 
merits,  was  converted  into  an  obligation  to  do  so.  Besides  these  parts  of 
civil  processes,  there  were  delegated  such  criminal  cases  as  the  king  had 
appointed  the  two  "trackers  of  murder"  (guastores  fiariddii)  to  mye&^%2Xe, ; 
and  to  them  was  added  the  charge  of  the  state-chest  and  of  the  state-archives. 
These  latter  functions  were  devolved  on  the  Quaestors  {guastores\  who  now 
became  regular  annual  magistrates ;  on  the  other  hand,  there  were  cases 
where  only  the  personal  action  of  the  consul  was  permitted ;  for  example,  he 
could  not  delegate  the  adjustment  of  a  civil  process.  The  consular  exercise 
of  judicial  powers  ceased,  or  became  quite  exceptional,  on  the  establishment 
of  the  praetorship.  Similarly,  the  censors,  on  their  appointment,  relieved  the 
consuls  of  other  portions  of  their  functions.  In  international  business  the 
consuls  represented  the  state,  but  all  their  agreements  required  the  sanc- 
tion of  the  senate.  In  connection  with  their  own  official  business,  the  consuls 
issued  proclamations  or  orders  {edicta). 

Such  edicts,  or  commands  of  a  magistrate  not  based  on  a  law,  were 
recognised  as  valid  during  the  magistrate's  tenure  of  office.  If  approved  by 
his  successor,  they  might  be  continued,  either  unchanged  or  amended,  also 
during  his  tenure  of  office.  During  the  regal  life*presidency,  edicts  would 
be  apt  to  become  established  as  laws.  Under  the  annual  m^stracy,  there 
was  opportunity  for  frequent  revision  and  more  abundant  suggestion,  leading 
to  a  rapid  development  of  law,  and  securing  a  more  certain  administration 
of  justice. 

The  Senate, — The  senate  remained  for  a  long  time  a  purely  patrician 
bod)  ;  "a  whole  century  elapses  after  the  beginning  of  the  republic  before 
we  find  a  single  plebeian  in  the  senate.'^  It  had  no  independent  legislative 
or  executive  power,  but  was  simply  an  administrative  council,  appointed, 
convened,  and  presided  over  by  the  consuls.     It  advised  the  consuls  when 
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they  thought  fit  to  ask  its  advice,  but  it  had  no  legal  or  Ibnnal  means  of  con- 
trolling their  action.  "  Yet,  owing  to  the  annual  change  of  consuls,  and  the 
great  influence  which  the  senate,  as  a  permanent  body,  exercised  on  the 
election  of  consuls,  the  practical  result  was,  that,  in  all  essential  and  im- 
portant questions,  the  senate  decided  the  policy  which  the  consuls  had  no 
ahemative  but  to  adopt."  (Ihne,  Roman  HisUny^  I.  134-137.)  It  underwent 
no  l^;al  change,  however,  at  the  revolution.  In  usual  course,  the  consul  laid 
a  proposition  before  the  senate,  which,  after  discussion,  adopted  a  resolution 
(senaius-consulium)  on  the  subject.  This  resolution  one  of  the  magistrates 
(consuls)  laid  before  the  people  in  the  camitia  centuriatcL  If  approved  by  the 
people,  it  returned  to  the  senate,  and  the  confirmation  of  the  senate  {pcttrum 
auctoritas)  gave  it  ^e  force  of  law.  This  senatorial  right  of  confomation 
was  of  especial  importance  in  cases  where  the  magistrates  laid  a  proposition 
before  the  people  without  previously  submitting  it  to  the  senate.  It  was  a 
great  bulwaik  of  patrician  predominance.* 

The  Valerian  Laws, — One  of  the  earliest  of  the  consuls,  P.  Valerius 
Publicola,  in  B.c.  508,  proposed  to  the  comitia  centuriata  and  carried  certain 
important  enactments  suggested  by  the  circumstances  of  the  revolution. 
The  most  popular  of  these  were  the  following  two  : — (1)  that  whoever 
should  attempt  to  obtain  royal  power  should  be  devoted,  person  and  property, 
to  the  infernal  gods — a  substantial  security  for  regular  annual  magistrates ; 
and  (2)  a  law  of  appeal,  securing  to  every  citizen  the  right  of  appeal  to  the 
comitia  centuriata  from  a  sentence  of  death  or  scourging^  pronounced  by  a 
magistrate  (that  is,  in  the  first  instance,  a  consul).  This  Valerian  law  of 
appeal  has  been  called  the  Roman  Habeas  Corpus  Act.  As  regards  patri- 
cians, an  identical  (unwritten)  law  probably  existed  under  the  kings  ;  but  if 
it  did,  it  must  have  been  grossly  ignored.  As  regards  plebeians,  Ihne  main- 
tains that  the  law  did  not  extend  to  them  ;  and  that  '*  it  was  this  denial  of 
justice  which  forced  the  plebeian  class  to  create  for  themselves  in  the 
Tribunes  of  the  people  legal  protectors  of  their  own."*  This  may  be  the 
faoAy  practically,  considering  the  overwhelming  power  of  the  patricians  in 
the  comitia  centuriata;  but,  in  form,  there  seems  to  be  no  reason  why  they 
should  not  have  been,  and  we  apprehend  they  were,  included  in  the  right  of 
appeal.  The  law  did  not  apply  to  strangers  or  to  slaves  ;  it  did  not  interfere 
with  the  power  of  the  house-father ;  and  it  did  not  operate  beyond  a  mile 
from  the  dty. 

The  Tribunes  of  the  Plebeians. — Whether  the  tribunate  took  origin  in  the 


*  The  ]DfrtnM»  oimelanJUM  was  reduced  to  »  mere  formality,  m  to  legislation,  by  a  Uat 
PtMUia,  B.a  889,  and  as  to  the  election  of  magiatrateB,  by  the  lex  Mania,  B.o.  287  <?). 
MonuDBen,  I.  285  (Bk.  n.  ch.  i),  oonaiderB  pairet,  not  as  the  senate,  but  as  *<a 
convention  of  patridans."    Others  regard  them  as  the  conuHa  curiata, 

'  This  right  ol  appeal  was  extended  to  cases  of  heavy  fines  some  time  before 
B.C.  481. 

'  Ihne,  Soman  Hittory,  I.  141  (Bk.  n.  oh.  I.)  Mommsen,  I.  287  (Bk.  n.  oh.  i), 
includes  the  whole  of  the  plebeians,  as  well  as  the  patricians,  in  the  right  of  appeiJ. 
On  the  other  hand,  Dr  Smith's  Smaller  Did.  of  AnUqq,  {Leges  Valerice)  argues  that 
"this  law  probably  related  only  to  the  plebeians,  to  whom  it  gave  the  right  of  appeal 
to  the  plebeian  tribes,  and  not  to  the  centuries." 
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exceeding  poverty  of  the  poor,  and  more  immediately  in  the  strict  enforce- 
ment of  the  law  of  debt  against  the  farmers  at  large,  and  the  intolerable 
oppression  of  the  wealthy  and  patrician,  or  whether  it  was  solely  an  out- 
come of  the  class-struggle  for  larger  and  more  assured  political  privileges, 
the  plebeians  appear  to  have  wrung  from  the  patricians  about  B.C.  494  the 
right  of  legal  protection  through  special  plebeian  officerSj  called  Tribunes 
of  the  Plebeians.  At  first  two  tribunes  seem  to  have  been  appointed  ;  pre- 
sently (B.C.  471)  the  number  was  increased  to  five,  and  soon  afterwards 
(B.C.  457)  to  ten,  which  remained  the  number  down  to  the  end  of  the 
empire.  It  is  not  easy  to  believe  that  they  were  elected  even  at  first  by  the 
comitia  curiaiOy  or  even  by  the  comUia  ceniuriaia^  except  by  way  of  mere 
formal  confirmation  ;  at  any  rate,  from  B.C.  471  they  were  elected  in  accord- 
ance with  the  lex  Publilia^  by  the  Assembly  of  Tribes  {comUia  triduta)—SL 
body  that  had  hitherto  consisted  formally  of  [latricians  and  plebeians  accord- 
ing to  their  local  divisions,  although  the  patricians  had  ignored  its  meetings, 
but  that  henceforward  consisted  of  plebeians  alone,  the  patricians  being  now 
definitively  excluded. 

The  tribunes  had  no  military  or  other  secular  means  of  enforcing  their 
orders,  except  the  services  of  a  single  messenger  or  attendant  {viator).  But 
the  oflUce  and  the  person  of  the  tribune  were  guarded  by  the  strongest 
sanctions  of  religion,  which  was  but  a  covert  way  of  legalising  the  rough 
and  ready  application  of  whatever  popular  force  or  violence  might  be  needed 
to  support  his  authority.  Originally  the  sole  function  of  the  tribunes  was  to 
protect  plebeians  from  injustice  and  to  shelter  them  from  violence.  This 
they  accomplished  by  merely  forbidding  the  injurious  action,  by  pronouncing 
the  word  Veto. "  Their  power  was  thus  solely  prohibitive, — but  unlimited, 
for  even  the  consul  had  to  submit  to  their  veto.  It  grew  rapidly,  however. 
The  veto  was  extended  to  all  acts  of  the  executive  wherein  the  tribunes 
chose  to  see  danger  to  plebeian  interests.  The  comitia  tribuia  also  was 
active,  and  disdained  to  confine  itself  to  local  business,  as  in  its  earlier  days. 
Its  resolutions,  however,  were  not  yet  in  themselves  legally  binding  on 
the  whole  people  ;  their  importance  lay  in  their  being  the  expression  oi 
the  will  of  the  great  majority  of  the  people.  Though  the  tribunes  at  first 
were  only  privileged  to  watch  the  proceedings  of  the  senate,  sitting  on 
benches  outside  the  door  of  the  senate-house,  they  were  by-and-by  to  find 
entrance,  and  liberty  to  address  the  house. 

The  power  of  the  tribunes  at  no  time  extended  further  than  the  first 
milestone  from  the  city.  Thus  it  was  powerless  against  the  military 
imperium—i^zt  is,  against  the  authority  of  the  dictator,  or  of  the  consul 
beyond  the  limits  mentioned.  The  doors  of  the  tribunes'  houses  stood  open 
day  and  night,  to  afford  unimpeded  access  to  plebeians  requiring  their  aid. 
The  chief  limitation  of  their  power  lay  in  the  right  of  mutual  veto  ;  for  any 
one  tribune  might  veto  the  order  of  a  fellow-tribune  as  well  as  of  a  consul 
Hence  the  increase  of  their  numbers  would  increase  the  patricians^  chances 
of  being  able  to  neutralise  their  power  by  gaining  over  one  of  their  number. 
But  probably  the  mutual  veto  was  a  development  of  a  later  time  than  the 
first  part  of  the  fifth  century  B.C. 

I  This  act  wm  called  their  **  interocMion,'*  or  interference  (tntereedere;  tnfereemo). 
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Tk£  jEdiifs. — ^At  the  same  time  as  the  tribunes  were  first  elected,  two 
jEdiUs  also  were  appointed,  as  their  assistants,  holding  towards  them  some- 
what the  same  relation  as  the  quaestors  held  towards  the  consuls.  The 
persons  of  the  sediles  were  similarly  inviolable.  The  primary  duty  assigned 
to  them  was  the  charge  of  the  temple  where  the  resolutions  of  the  tribes 
(and,  after  B.C.  446,  the  decrees  of  the  senate)  were  deposited.  Probably 
this  arrangement  was  considered  necessary  to  secure  that  the  tablets  con- 
taining the  laws  should  not  be  tampered  with  in  a  sense  adverse  to  plebeian 
interests.  The  aediles  also  possessed  inferior  judicial  power,  extending  to  the 
imposition  of  fines. 

^ywUces  Decemviri," — ^With  the  tribunes  and  the  sediles  are  later  men- 
tioned as  invested  with  inviolability /j/^ifV'^  decemviri.  Whether  these  words 
indicate  one  or  two  classes  has  been  much  disputed,  as  well  as  what  class  or 
classes  are  intended.  The  decemviri  were  certainly  plebeian  officers  ;  and, 
if  Liv/s  account  is  to  be  accepted,  they  were  probably  decemviri  stlitibus 
judiccmdis.    See  further  under  Ceniumviri^  p.  49. 

The  Decemvirs, — ^The  constant  clash  of  co-ordinate  jurisdictions,  and  the 
constant  operation  of  acrid  political  bias,  corrupted  and  reduced  to  miser- 
able uncertainty  the  administration  of  the  law.  It  was  useless  for  the 
plebeians  to  possess  special  ofiicers  for  their  legal  protection,  if  the  interfer- 
ence of  the  tribunes  could  be  thwarted  by  the  opportune  production  of 
a  forgotten  or  wholly  unknown  law  by  the  representatives  of  the  patricians. 
Such  written  laws  as  existed,  and  the  law  of  custom,  which  was  chiefly 
followed  in  legal  proceedings,  were  guarded  by  the  patricians,  with  the 
intense  jealousy  of  self-preservation,  and  under  the  veil  of  religious  mystery, 
from  the  knowledge  of  the  plebeians.  This  state  of  matters  could  no  longer 
be  endured.  Accordingly,  in  6.c.  462,  Terentilius,  a  tribune,  proposed  a  bill 
for  the  election  of  five  (plebeian)  commissioners  to  draw  up  laws  defining 
and  regulating  the  powers  of  the  consuls.  This  the  patricians  resisted  with 
all  their  might  Smaller  concessions  were  futile.  In  B.C.  457  the  tribunes 
were  increased  from  five  to  ten  ;  in  B.C.  456  certain  lands  in  the  possession 
of  patricians  were  resumed  by  the  state,  and  portioned  out  to  plebeians  ;  and 
in  B.C.  454  the  consuls  themselves  proposed  to  the  comitia  centuriata  a  bill 
limiting  the  amount  of  the  fines  that  they  should  have  a  right  to  impose.^  At 
length,  in  B.C  452  a  bill  was  carried  sanctioning  the  appointment  of  ten 
commissioners  for  one  year,  with  sole  and  supreme  power,  for  the  enlarged 
purpose  of  compiling  a  complete  code  of  laws.  Next  year,  B.C.  451,  the  ten 
commissioners  {decemidri  legibus  scribendis)  took  ofiice,  with  absolute  power,* 


^  It  Ib  abo  alleged  that  in  B.c.  454  the  patricians  agreed  to  the  despatch  of  three  com- 
mknonen  to  Athens,  to  bring  home  a  copy  of  the  laws  of  Solon,  and  such  information 
as  they  oonld  obtain  regarding  the  laws  and  customs  of  other  Greek  states ;  and  that 
a  portion  at  least  of  such  foreign  laws  was  incorporated  in  the  Ten  Tables  of  B.a  450. 
Bat  this  story  may  safely  be  neglected.  Liv.  iiL  81.  Lewis,  OrMlAliibs  of  Early 
Rman  HiHorjf,  it  222. 

*  There  wav,  strictly,  no  appeal  from  their  decisions.  Liv.  iii  82.  Still  the  first 
dseemvin  are  said  to  have  permitted  an  appeal  to  a  colleague,  and  to  have  referred 
CMtain  questions  to  the  people.    Liv.  iii  36. 
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all  the  other  magistracies  being  suspended  All  the  ten  were  patricians.^ 
Each  commissioner  administered  the  government  in  turn  for  a  single  day. 
They  drew  up  a  body  of  laws,  which  was  approved  by  the  senate  and  the 
tomitia  cenHtnata^  and  was  straightway  set  forth  in  public  on  ten  tables  of 
bronze. 

The  further  history  of  the  decemvirate  is  in  confusion  inextricable,  and 
one  can  only  conjecture  the  course  of  events.  The  work  apparently  having 
been  represented  as  not  complete,  the  decemviral  form  of  government  was 
continued  for  another  year.  The  new  decemvirs  are  said  to  have  included 
three,  or  even  five,  plebeians,  who  were  indebted  for  their  election  to  the 
influence  of  Appius  Claudius — the  only  one  of  the  first  decemvirs  that 
secured  re-election,  and  that  by  an  irregularity.  Ihne  conjectures  that 
Appius  aimed,  in  opposition  to  the  extreme  patricians,  at  establishing  the 
long  wished-for  equality  of  rights  between  the  two  orders,  so  that  the  restora* 
tion  of  the  tribunate  should  be  unnecessary.  The  additional  laws  drawn 
up  by  the  second  decemvirs  appear  to  have  presented  to  the  patricians 
insuperable  objections ;  and  the  decemvirs  refused  to  resign  until  their 
laws  should  be  passed.  This,  however,  was  an  unconstitutional  position 
that  could  not  be  maintained.  The  decemvirs  accordingly  demitted  office 
in  B.C.  449,  and  the  dual  system  of  consulship  and  tribuneship  was  re- 
establ^hed. 

The  new  consuls,  Valerius  and  Horatius,  immediately  drew  up  two  tables 
of  laws — ^no  doubt  the  two  tables  of  the  decemvirs,  more  or  less  modified — 
which  were  duly  passed  and  published. 

The  Twelve  Tobies, — The  ten  sections  of  the  decemviral  laws,  and  the 
two  sections  of  the  consular  (Valerian- Horatian)  laws  constitute  the  famous 
Laws  of  the  Twelve  Tables.  They  form  a  collection  of  the  earliest  known 
laws  of  the  Roman  people,  and  are  the  foundation  of  the  whole  fabric  of 
Roman  law. 

It  is  by  no  means  certain  that  the  extant  fragments  of  the  Twelve  Tables 
have  come  down  to  us  in  their  precise  original  form  and  expression.  The 
language  has  probably  been  sc  lewhat  modified  by  the  subsequent  Latin 
usage ;  and  the  fragments  have  been  picked  out  and  pieced  together  from 
numerous  references  in  the  later  literature.  The  probable  order  of  the 
fragments  has  been  inferred  from  various  statements  and  other  indications 
of  andent  writers.  Cicero  and  Dionysius,  for  example,  mention  certain 
provisions  as  belonging  to  particular  tables.  Gaius,  again,  is  known  to  have 
written  six  books  on  the  Twelve  Tables ;  and  twenty  fragments  from  this  work 
occur  in  the  Digest,  with  mention  of  the  book  that  each  is  taken  from.  It 
was  supposed  that  each  book  treated  of  two  tables ;  and  this  conjecture 
served  as  somewhat  of  a  clue  to  the  probable  order. 

It  is  to  be  noted  that  these  laws  are  not  fresh  enactments,  but  merely  a 
written  statement  of  the  law  as  it  actually  already  stood ;  although  it  is  to 
be  admitted  that  the  mere  fiiu:t  of  formulating  customary  law  in  writing 

^  It  WM  itipulated,  however,  tfaat  all  plebeiaa  privileges  ahoold  be  respected. 
LIv.  liL  82.  Mommsai  and  Duie  wmaider  that  the  plebdaaa  were  deceived  and 
oatwitted ;  the  election  of  plebeian  repiesmtattfci  to  the  decemvinl  boaid  having 
been  first  agreed  to  and  then  thwarted. 
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would  necessarily  involve  a  certain  amount  of  unessential  modification, 
firuns  puts  the  view  fairly  enough  when  he  says  that  the  Twelve  Tables  con- 
stituted substantially  a  codification,  and  not  merely  an  incorporation,  of  the 
ancient  customary  law  of  the  people.  "  That  Greek  elements  are  also  taken 
into  consideration,'*  Bruns  proceeds  to  remark,  "is  beyond  doubt  But 
when  the  Romans  point  out  among  other  things  the  laws  of  Solon  as  pnn- 
dpal  sources,  this  is  decidedly  false.  What  is  due  to  this  source  is  but  little 
and  unimportant  Law  and  procedure  are  essentially  Roman."  (Bruns, 
Gesch.  u,  Quellen  des  Rom.  Rechts,  §  14,  in  HoltzendorflPs  Encyclopadie  <L 
Rechtsmss.  (jte.  Aufl.  1877),  p.  92.)  Except  in  a  very  few  points,  general 
principles  alone  are  set  forth.  The  style  is  most  rugged  and  concise,  direct 
and  sternly  imperative. 

**  The  excessive  curtness  of  these  provisions  implies  the  existence  of  an  all 
but  unlimited  discretion  in  those  who  had  to  administer  the  law.  We  know 
indeed,  from  other  sources,  that  in  ancient  Rome  the  courts  and  magistrates 
practically  made  their  own  laws  to  a  great  extent.  The  laws  of  the  Twelve 
Tables  were  of  less  importance  in  the  history  of  the  development  of  Roman 
law  than  the  institutions  by  which  they  were  carried  into  execution." 
(Stephen,  History  of  the  Criminal  Lanv  of  England^  I.  11.) 

The  following  is  the  substance  of  each  Table  ^ : — 

Tabls  I. — Proceeding$  Prdiminary  to  Trial 

1.  If  tike  eomplainant  simmion  the  defendant  before  the  magistrate^  he  shall  go  ; 
if  he  do  not  go,  the  phuntifPmay  call  a  bystander  to  witness,  and  take  him  by  force. 

2.  n  the  defendant  attempt  evasion  or  flight,  the  complainant  may  lay  hands 
open  "^^**  I 

8.  If  the  defendant  be  psevented  by  sickness  or  old  age,  the  oomplaiuant  shall 
provide  a  oonveyanoe  ;  bnt  he  need  not  provide  a  covered  carriage,  unless  he  choose, 

4.  A  freeholder  (or  taxpayer,  or  man  whose  f ortone  is  valaed  at  not  less  than 
1600  ases)  shall  find  a  freeholder  (or  taxpayer)  as  vmdex  or  smnety  (for  his  appearance 
at  trial) ;  a  proletary  (or  man  of  less  fortune)  shall  find  such  surety  as  he  can. 

6.  Where  the  parties  agree  (as  to  preliminaries),  the  plsintiff  shall  open  his  case 
at  oDoe.    [Otherwise ;  Where  the  parties  come  to  terms,  let  the  matter  be  settled.] 

6.  n  the  parties  do  not  agree,  the  plsintiff  shall  state  his  case  in  the  oomitiiun  or 
in  tii0  fonun  bslore  midday.  Let  both  parties  appear,  and  argue  out  the  matter 
together. 

^  The  first  important  attempt  to  construct  the  Twelve  Tables  from  the  various 
leforsnoea  in  later  Uteratore  was  made  by  Jacques  Godefroy  in  his  FragmerUa  XII. 
TabwUMrum  (Heidelberg^  1616),  reprinted  in  his  Foniet  IV.jurii  eMUt  (Geneva^  1638 
snd  165S).  A  stricter  criticism  was  applied  by  Haubold  in  his  In$tU.jurii  Rma.  private 
kitL  dogm.  epitome  (Leipaig,  1821),  and  by  H.  E.  Dirksen  in  his  Uebmticht  d.  hither, 
VermOte  tur  KriUk  11.  HenUUung  d.  TesOee  d.  XII.  Tafd  FragmetUe  (1824).  More 
teesntly  (1866)  the  whole  subject  has  been  thoroughly  discussed  by  Bud.  Schoell  in 
his  Legit  -Z/i*  TaXk  JRdiquiae,     Nothing  essential  has  been  added  by  later  writers. 

The  references  to  the  particular  passages  that  have  preserved  rcdics  of  the  Twelve 
Tablea  may  be  very  conveniently  seen  in  Bruns,  FonUa  Ivrii  Rom.  AnHqui  (ed.  4ta. 
1879-81)»  pp.  14  foUg.,  and  hi  Nasmytb  and  Vrichard's  Ortohm's  MieUny  c/  Roman 
low,  pp.  102  foOg. 
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7.  If  one  of  the  partiee  has  not  appeared  by  midday,  the  magutrate  ehall  then 
give  jndgment  in  Uvmu  of  the  party  that  has  appeared. 

8..  If  both  have  appeared,  at  sunset  the  oonrt  shall  riBe, 

9.  Both  parties  shall  enter  into  reoognisancee  for  their  reappearance  (vadei,  tub- 
vades). 

Table  11,— The  THaL 

1.  The  amoont  of  the  stake  to  be  deposited  by  each  litigant  shall  be  either  500 
ases  or  60  ases ;  500  when  the  subject  of  dispute  is  valued  at  1000  or  upwards,  60 
when  at  less  than  1000.  But  when  the  subject  of  dispute  is  the  freedom  of  a  man, 
then,  however  valuable  the  man  may  be,  the  deposit  shall  be  only  60  ases. 

2.  A  dangerous  iUness,  or  a  day  appointed  for  the  hearing  of  a  cause  in  which  an 
alien  is  a  party.  ...  If  any  one  of  these  circumstances  occur  to  tk  judex  or  to  aa 
arbUeTf  or  to  a  party,  the  cause  shall  be  adjourned. 

8.  A  party  that  is  in  want  of  a  witness,  shall  go  and  cry  aloud  at  the  door  of  his 
houses  thus  summoning  him  to  attend  on  the  third  market  day  following. 

4»  Theft  may  be  the  subject  of  compromise. 

Tablb  lIl.SxeeiaU», 

1.  In  the  case  of  an  admitted  debt  or  of  awards  made  by  judgment,  SO  days  shall 
be  allowed  for  payment. 

2.  In  defaidt  of  payment,  after  these  80  days  of  grace  have  elapsed,  the  debtor 
may  be  arrested  [or  proceeded  against  by  the  action  of  vuinui  inieeth],  and  brought 
before  the  magistrate. 

8.  Unless  the  debtor  discharge  the  debt,  or  some  one  come  forward  in  oourt  to 
guarantee  payment,  the  creditor  may  take  the  debtor  away  with  him,  and  bind  him 
with  thongs  or  with  fetters,  the  weight  of  which  shall  not  be  more  (but,  if  the 
creditor  choose,  may  be  less)  than  16  pounds. 

4.  The  debtor  may,  if  he  choose^  live  on  his  own  means.  Otherwiie  the  creditor 
that  has  him  in  bonds  shall  give  him  a  pound  of  bread  a  day,  or,  if  he  choose,  more. 

6.  In  default  of  settlement  of  the  claim,  the  debtor  may  be  kept  in  bonds  for  60 
days.  In  the  course  of  this  period  he  shall  be  brought  before  the  prsBtcnr  in  the 
comUium  on  three  successive  market  days,  and  the  amount  of  the  debt  shall  be 
publicly  declared.  After  the  third  market  day  the  debtor  may  be  punished  with 
death  or  sold  beyond  the  Tiber. 

6.  After  the  third  market  day  the  creditors  may  oat  their  several  portions  of  his 
body ;  and  any  one  that  outs  more  or  less  than  his  just  share  shall  be  held  guiltlsss^ 

Tablb  IV.— P<rtr<ei  Potedae. 

1.  Monstrous  or  deformed  ofispring  may  be  put  to  death.* 

2.  The  father  shall,  during  his  whole  life,  have  absolute  power  over  his  legitimate 
children.  He  may  imprison  the  son,  or  scourge  him,  or  k^p  him  working  in  the  fields 
in  fetters,  or  put  him  to  death,  even  if  the  son  held  the  highest  offices  of  state,  and 
were  celebrated  for  his  public  services.     He  may  also  sell  the  son. 

8.  But  if  the  father  sell  the  son  a  third  time,  the  son  shall  be  free  from  his 
father. 

4.  A  child  bom  within  ten  months  of  the  death  of  the  mother's  husband  shall  be 
held  legitimate. 

)  Dion.,  S,  16,  mj9  tbs  law  of  B«biii]iu  required  that  attcb  oflhprioff  Sliottld  flnt  be  diown  to  ira 
odgtaboara,  and  that  thaae  ■honld  approve  of  the  ooone  propoeed. 
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Tablb  y.^rnkeriiance  and  Tutdoffe. 

1.  An  women  shall  be  under  the  authority  of  a  guardian  ;  but  the  veftal  virgins 
are  free  from  tutelage. 

2.  The  mandpable  things  belonging  to  a  woman  that  is  under  the  tutelage  of  her 
agnates  are  not  subject  to  usucapion,  unless  she  herself  deliver  possession  of  them  with 
Hie  authority  of  her  tutor. 

3.  The  provisions  of  the  will  of  a  paterfamilias  concerning  his  property  and  the 
tatelage  of  his  family,  shall  be  law. 

4.  If  the  paterfamilias  die  intestate  and  without  turn  herei,  his  nearest  agnate  shall 


5.  FaiUng  an  agnate,  the  genUUi  shall  succeed. 

6.  In  default  of  a  testamentary  tutor,  the  male  agnates  shsU  be  tutors  by  operation 
of  law. 

7.  If  a  man  cannot  control  his  actions,  or  is  prodigal,  his  person  and  his  property 
■hall  be  under  the  power  of  his  agnatefs,  and,  in  default  of  these,  of  his  gentiles  .  .  .  • 
if  he  has  no  curator. 

8.  If  a  freedman  die  intestate,  and  without  mtu$  hero,  his  patron  shall  succeed. 

9.  Debts  due  to  or  by  a  deceased  person  are  divided  among  his  co-successors^  by 
Mere  operation  of  law,  in  proportion  to  their  shares  in  the  inheritance. 

10.  The  rest  of  the  snooesslon  is  divided  among  the  co-successors  by  the  action 
familuB  erciteuncUB. 

11.  A  slave  freed  by  will,  upon  condition  of  giving  a  certain  sum  to  the  heir,  may, 
in  the  event  of  being  alienated  by  the  heir,  obtain  his  freedom  by  payment  of  this  sum 
to  the  alienee. 

Tablb  VI. — Ownenhip  ond  Potteaion, 

1.  The  legal  effect  of  every  contract,  and  of  every  conveyance  (made  with  the 
money  and  the  scales)  shall  rest  upon  the  declarations  made  in  the  transaction. 

2.  Any  one  that  refuses  to  stand  by  such  declarations  shall  pay  a  penalty  of  double 
damages. 

8.  A  prescriptive  title  ii  acquired  alter  two  years*  possession  in  the  case  of  realty ; 
idter  one  year's  possession  in  the  case  of  other  property. 

4.  If  a  wife  (not  married  by  eotifarreaUo  or  eoemUo)  wishes  to  avoid  subjection  to 
the  hand  of  her  husband  by  usucapion,  she  shall  absent  herself  for  a  space  of  three 
sughts  in  each  year  from  his  house,  and  thus  break  the  utut  of  each  year. 

6.  No  length  of  possession  by  an  alien  can  vest  in  him  a  title  to  property  as 
ng/ijMKt  a  Koman  citisen. 

8.  In  the  case  where  the  parties  plead  by  joining  their  hands  on  the  dis|nited 
ptopesty,  in  the  presence  of  the  magistrate  [the  actual  possessor  shall  retain  provi- 
mtmal  pceseswon  ;  \m%  when  it  is  a  question  of  personal  freedom],  the  ma^trate  shall 
award  provisional  possession  in  faTOur  of  liberty  (that  is,  in  favour  of  the  party  that 
aaserta  the  man's  freedom). 

7.  If  a  man  finds  that  his  timber  has  been  used  by  another  in  building  ^  house,  or 
for  tha  support  of  vines,  he  shall  not  remove  it. 

8.  But  he  shall  have  a  right  of  action  against  the  other  for  double  its  value. 

9.  Between  tiie  first  pruning  and  the  vintage  [the  owner  may  not  recover  the 
timber  by  «uKttoalMf]i  [Othenpim:  And  when  they  become  separated,  then  they  may 
%6  claimed  by  the  owner.] 

10.  Tilings  sold  and  delivered  shall  not  become  the  proper^of  the  vendee  until 
hm  haa  paid  or  otherwise  satisfied  the  vendor. 
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11.  Conyeyanoe  by  bronze  and  scales  {maneipaHo),  and  surrender  in  ooort  (t» 
fvre  eeuio)  are  oonfirmed. 

Table  VII.— i&aZ  Property  Zaw. 

1.  A  dear  space  of  two  feet  and  a  half  shall  be  left  aronnd  evety  house.  [That 
is  to  say,  every  two  houses  must  stand  at  least  five  feet  apart] 

2.  Boundaries  shall  be  regulated  (according  to  the  conunentaiy  of  Gains)  by  the 
provisions  of  Solon's  Athenian  code :  [if  a  man  plants  a  fence  between  his  own  land 
and  his  neighbour's,  he  shall  not  go  beyond  the  boundary  line  ;  if  he  builds  a  wall,  he 
must  leave  a  foot  of  space ;  if  a  house,  two  feet ;  if  he  digs  a  ditch  or  a  trench,  he 
must  leave  a  space  equal  in  breadth  to  the  depth  of  the  ditch  or  trench  ;  if  a  well,  six 
feet ;  and  oUves  and  fig-trees  may  not  be  plimted  within  nine  feet  ci  a  neighbour*! 
land,  nor  other  trees  within  five  feet]. 

8.  Conditions  relating  to  villas,  farms,  and  country  cottages. 

4.  A  space  of  five  feet  between  adjoining  lands  shall  not  be  liable  to  usucapion. 

5.  For  the  settlement  of  disputes  as  to  boundaries,  three  arbiters  shall  be 
appointed. 

6.  The  breadth  of  road  over  which  there  is  right  of  way  is  eight  feet  in  the  straight^ 
and  dzteen  feet  at  the  bends. 

7.  The  neighbouring  proprietors  shall  make  the  road  passable ;  but  if  it  be 
impassable,  one  may  drive  one's  beast  or  vehide  across  the  land  wherever  one 
diooses. 

8.  If  one's  property  is  threatened  with  damage  from  rain-water  that  has  been  arti- 
ficially diverted  from  its  natural  channels,  the  owner  may  bring  an  action  aquos  pluvim 
arcendas,  and  exact  compensation  for  any  damage  his  property  may  sustain. 

9.  The  branches  of  trees  that  overshadow  adjoining  land  shall  be  lopped  to  a  hdght 
of  fifteen  feet  from  the  ground. 

10.  Fruit  that  falls  from  one's  trees  upon  a  neighbour's  land  may  be  oollftcted  by  the 
owner  of  the  tree. 

Table  VIIL— ITorto. 

1.  Whoever  shall  publish  a  Ubel — ^that  is  to  say,  shall  write  yerses  imputing  crim« 
or  inmiorality  to  anyone — shall  be  beaten  to  death  with  dubs. 

2.  If  a  man  brekk  another's  limb,  and  do  not  compromise  the  injury,  he  shall  be 
liable  to  retaliation. 

8.  For  breaking  a  bone  of  a  freeman,  the  penalty  shall  be  800  asee  ;  of  a  slave, 
ISOases. 

4.  For  personal  injury  or  affront^  25  ases. 

5.  [Acddental]  damage  must  be  compensated.  [On  the  whole  of  this  subject  see 
Sell,  Die  AcHo  de  rupUHs  9areimdu  der  XII.  Tafdn.  This  provision  was  followed  vtp 
by  the  Lex  AquUiaJ] 

6.  A  quadruped  that  has  done  damage  on  a  neighbour's  land,  shall  be  given  up  to 
the  aggrieved  party,  unless  the  owner  of  it  make  compensation. 

7.  He  that  pastures  his  animals  on  a  neighbour's  land  is  liable  to  an  action. 

8.  A  man  shall  not  remove  his  neighbour's  crops  t»  another  field  by  incanta- 
tions, nor  conjure  away  his  com. 

9.  For  a  person  of  the  age  of  puberty  to  depasture  or  out  down  a  neighbour's 
crop  by  stealth  in  the  night,  shall  be  a  capital  crime,  the  culprit  to  be  devoted  to 
Ceres  and  hanged  $  but  if  the  culprit  be  under  the  age  of  puberty,  he  shall  b» 
scourged  at  the  discretion  of  the  magistrate,  and  be  eoademned  to  pay  double  th» 
value  of  the  damage  done. 
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10.  If  ft  man  wflfolly  Mt  fire  to  a  honae,  or  to  »  stack  of  corn  set  op  near  a  hotue^ 
be  ehall  be  bound,  soourged,  and  bamed  alive  ;  if  the  fire  roee  through  accident,  that 
ii,  ibroQgh  n^Ugenoe,  he  shall  make  compensation,  and,  if  too  poor,  be  shall  undergo 
a  moderate  pnniahment. 

11.  If  a  man  wrongfoUy  fell  his  neighbour's  trees,  he  shall  pay  a  penalty  of  26  asea 
in  respect  of  each  tree. 

12.  A  person  oonmiitting  theft  in  the  night  may  lawfully  be  killed. 

18.  But  in  the  day-time  a  thief  may  not  be  killed,  unless  he  defend  himself  with 
a  weapon. 

14.  If  theft  be  committed  in  the  day-time,  and  if  the  thief  be  taken  in  the  fact, 
and  do  not  defend  himself  with  a  weapon,  then,  if  a  freeman,  he  shall  be  scourged  and 
adjudged  aa  a  bondaman  to  the  person  robbed  ;  if  a  slave,  he  shall  be  scourged  and 
htried  from  the  Taxpeian  rock.  A  boy  under  puberty  shall  be  scourged  at  the  dis- 
cretion of  the  prsBtor,  and  made  to  compensate  for  the  theft. 

15.  A  penon  that  searches  for  stolen  property  on  the  premises  of  another,  without 
the  latter's  consent^  shall  search  naked,  wearing  nothing  but  a  girdle,  and  holding  a 
plate  in  his  hands  ;  and  if  any  stolen  property  is  thus  discovered,  the  persm  in  posses- 
sion of  it  shall  be  held  aa  a  thief  taken  in  the  fact.  When  stolen  property  is  searched 
for  by  consent  in  the  presence  of  witnesses  (without  the  girdle  and  plate),  and  found 
in  a  person's  possession,  the  owner  can  recover  by  action  of  fxuiH  eoitcepti  against  the 
person  on  whose  premins  it  is  found,  and  the  latter  can  recover  by  action  fwra  MaH 
against  the  person  who  brought  it  on  his  premises,  three  times  the  value  of  the  thing 
atden. 

16.  For  theft  not  discovered  in  commission,  the  penalty  Is  double  the  value  of  the 
property  stolen. 

17.  l^tle  to  property  in  stolen  goods  cannot  be  acquired  by  prescHption. 

18.  A  uaurer  exacting  liigher  interest  than  the  legal  rate  of  ten  per  cent  per 
annum  is  liable  to  fourfold  damages. 

10.  A  fraudulent  bailee  shall  pay  double  the  valne  of  the  deposit. 

20.  Any  citiaen  may  bring  an  action  for  the  removal  of  a  tutor  suspected  ol  mal- 
•dminiatration,  and  the  penalty  shall  be  double  the  value  of  the  property  stolen. 

21.  A  patron  that  wrongs  his  client  shall  be  devoted  to  the  infernal  gods. 

22.  If  any  one  that  has  consented  to  be  a  witness,  or  has  acted  as  scale-bearer  (in 
mancipation),  refuses  to  give  his  evidence,  he  shall  be  infamous  and  incapable  of 
giving  evidence,  or  of  having  evidence  given  on  his  behalf. 

28.  False  witnesses  shall  be  hurled  from  the  Tarpeian  rock. 

24.  If  one  kill  another  accidentally,  he  shall  atone  for  the  deed  by  providing  a 
ram  to  be  sacrificed  in  place  of  him.' 

26.  For  practising  incantations  or  administering  poisonous  drugs  [the  penalty 
shaD  be  death]. 

26.  Seditions  gatherings  in  the  dty  during  the  night  are  forbidden. 

27.  AssodatloDs  (or  dubs)  may  adopt  whatever  rules  they  please,  provided  such 
ndfls  be  not  inconaiatent  with  public  law. 

Tablb  IX.— Piii^fo  Lam. 

1.  No  laws  shaU  be  proposed  affiscting  individuals  only. 

2.  The  assembly  of  the  centuries  alone  may  pass  laws  affecting  the  capsC  of  a 


>  '*  To  deptstore  one's  crops  bj  stealth  was  a  capital  crime  \tj  the  Twelve  Tables— a  more  severe 
than  was  Isfllcted  In  case  of  homicide."— Plin.,  Hi»t,  Nat.,  18, 8,  U.    Compars  Table 
Yin.  »(above> 
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8.  A  Judex  or  arbiter,  appointed  by  the  maglBtrate  to  decide  ft  OMe,  if  guiltj  of 
accepting  a  bribe,  shall  be  panished  with  death. 

4.  Provisions  relating  to  the  qusBstors  (or  court  appointed  for  the  investigation  of 
eases)  of  homicide. — There  shall  be  a  right  of  appeal  from  every  decision  of  a  jvdem 
{judieium),  and  from  «very  penal  sentence  {poena). 

5.  Whoever  stirs  up  an  enemy  against  the  state,  or  betrays  a  oitisen  to  an  enemj» 
shall  be  punished  capitally. 

6.  No  one  shall  be  put  to  death,  except  after  formal  trial  and  sentenoeb 

Tablb  X.'^-Sacred  law, 

1*  A  dead  body  shall  not  be  buried  or  burnt  within  the  dfj, 

2.  Mere  than  this  shall  not  be  done.  The  wood  of  the  funeral  p&e  shall  not  be 
smoothed  with  the  axe. 

8.  Not  more  than  three  mourners  wearing  ricinia,\  one  wearing  a  small  tunic  of 
purple,  and  ten  flute-players  may  attend  the  funeral 

4.  Women  shall  not  tear  their  eheelcs,  nor  indulge  in  walling. 

6.  The  bones  of  a  dead  person  shall  not  be  preserved  for  later  burial,  unless  he 
died  in  battle  or  in  a  foreign  oountty. 

6.  Regulatitms  regarding  [prohibiting?]  unotbn,  drinking  (banquets),  ezpensiv^ 
Ubati<»s  (of  wine  perfumed  witii  myrrh),  chaplets,  and  incense  boxes. 

7.  But  if  the  deceased  has  gained  a  chaplet,  by  the  achievements  either  of  liittself 
or  of  his  slaves  or  his  horses,  he  or  his  parents  may  legitimately  wear  such,  in  virtu* 
of  his  honour  and  talour  [while  the  oorpse  is  ly  ng  within  the  house  or  is  being  homo 
to  the  sepulchre]. 

8.  No  person  shall  have  more  than  one  funeral,  or  more  than  one  bier. 

9.  Gold  sliall  not  be  burned  or  buried  with  the  dead,  except  suoh  gold  as  the  teeth 
have  been  fastened  witli. 

10.  A  funeral  pile  or  sepulchre  for  burning  a  corpse  shAU  not  be  erected  within 
sixty  feit  of  another  man's  house,  except  with  his  consent 

11.  Neither  a  sepulchre  for  burning  nor  Its  vestibule  can  be  acquired  bf 
usucapion. 

TaBUI  XL— SDPPLKMniTABT. 

1.  Patricians  shall  not  intermany  with  plebeians. 

Tablb  XIL— Sufplxmentabt. 

1.  An  action  of  diBtress  shall  lie,  on  default  of  payment,  against  the  purchaser  of 
a  victim,  and  also  against  the  hirer  of  a  beast  of  burden  that  has  been  lent  for  the 
purpose  of  raising  money  to  spend  on  a  sacrifice. 

2.  If  a  slave  oomn^t  a  theft,  or  do  any  other  injury,  the  master  may,  as  an 
alternative  to  paying  the  damage  assessed,  surrender  the  delinquent. 

8.  If  any  one  wrongfully  obtain  possession  of  a  thing  that  is  the  subject  of  litiga- 
tion, the  magistrate  shall  appoint  three  arbiters  to  decide  the  ownership ;  and,  on 
tiieir  adverse  dedsion,  the  fraudulent  possessor  shall  pay  as  compensation  double  the 
value  of  the  temporary  possession  of  the  thing  in  question. 

4.  A  thing  whose  ownership  is  the  subject  of  litigation  shall  not  be  consecrated  to 
religious  purposes,  under  a  penalty  of  double  its  value. 

6.  The  most  recent  law  repeals  all  previous  laws  that  at«  inconsistent  with  it 

I  iZMntfiMn,  ft  imall  aqoAM  sheet  of  woollen  dotb,  doubled  and  wrapped  over  the  bead  aaA 
ahOQlden ;  a  moarnlnf  dreM  aMumed  more  eqiecUUy  by  f emalst. 
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MagistnOt  and  ^Im^/.— The  law  was  administered  fmblidy  in  iiit  Jorum 
by  the  magistrate  (that  is,  in  the  early  times  of  the  republic,  the  consul,  or^ 
as  he  was  at  first  named^  the  praetor)  and  ^tiit  judex  or  ardiUr,  The  magis- 
trate, the  personal  state-representative  of  the  law,  having  heard  a  case  stated 
befone  him,  declared  the  law  on  the  subject,  and  instructed  the  judex  on 
what  lines  to  proceed  in  the  investigation  of  the  merits.  The  judex  heard 
the  evidence,  and  delivered  judgment,  which  was  enforced  by  the  authority 
of  the  magistrate.  The  proceedings  before  the  magistrate  were  called  Jus^ 
and  were  said  to  take  place  injure  ;  the  proceedings  before  the  judex  were 
czSledfudiaumy  and  were  said  to  take  place  sn  judicio.  The  two  functions 
were  kept  distinct,  with  but  few  exceptions,  down  to  the  general  introduction 
of  the  judicia  extraomUnaria  in  the  reign  of  Diocletian,  at  the  close  of  the 
third  century  afber  Christ  (A.D.  294).  "  To  that  separation  the  private  law  of 
Rome  was  indebted  for  its  logical  clearness  and  practical  precision.* 

Criminal  cases  involving  the  caput  of  a  citizen  were  decided  by  the 
comUia  ceniuriata.  The  right  of  appeal  from  the  sentence  of  a  magistrate 
affecting  any  of  the  elements  of  the  ct^t^  was  established  and  confirmed  by 
successive  Valerian  laws.  The  magistrate  summoning  the  assembly  was  the 
accuser,  and  the  defendant  pleaded  his  own  cause,  being  sometimes  assisted 
by  his  nearest  relations.  No  professional  assistance  was  afforded  till  more 
than  a  century  before  the  end  of  the  republic  (6.C.  149).  But  subject  to 
the  prisoner's  right  of  appeal,  the  consul  might  sentence  him  to  be  flogged, 
or  even  to  undergo  a  severer  punishment 

Statute-Process  {Legis  Actiones), — The  law.  did  not  go  abroad  to  take  con- 
cern in  a  dvil  dispute,  except  in  so  far  as  it  authorised  the  plaintiff  to  compel, 
in  the  presence  of  a  witness  or  witnesses,  an  unwilling  defendant  to  come 
before  the  magistrate.  If  there  was  no  witness  at  hand,  or  if  the  plaintiff 
was  not  strong  enough  to  make  the  arrest,  or  if  the  defendant  could  contrive 
to  make  off,  the  law  did  not  stir  in  aid  of  the  aggrieved  party.  A  defendant 
might  also  avoid  immediate  appearance  by  obtaining  some  friend  of  equal 
social  standing  with  himself  to  act  as  his  bail.  And  when  both  parties  at 
length  appeared  before  the  magistrate,  the  procedure  wore  the  aspect  of  a 
voluntary  arbitration.  In  reality,  however,  the  reference  to  arbitration  was 
compulsory;  for,  the  parties  having  invoked  the  decision  of  the  law, 
the  dvil  jurisdiction  at  this  point  asserted  itself.  The  earliest  mode  of 
settling  disputes,  the  trial  by  battie,  had  fallen  away  into  the  symbolical 
mock-combat  preceding  the  most  essential  stage  of  tiie  sacramentum^ 
namely,  the  wager ;  and  in  order  to  decide  the  wager,  the  law  prescribed 
that  the  case  should  be  investigated  and  pronounced  upon  by  an  arbitrator 
(judex).  The  first  step  had  been  taken  in  dvil  jurisdiction,  and  the  first 
judges  were  simply  arbitrators. 

The  forms  of  procedure  in  an  action  at  law  were  called  legis  ctctiones 
C*  statute-process,"  Mr  Poste  translates  the  expression),  either  says  Gdus, 
because  they  were  appointed  by  statute  before  the  days  of  the  praetor's 
edict,  or  because  they  followed  the  letter  of  a  statute,  and  were  as  incapable 
of  variation  in  form  as  law.  So  rigid  were  they  that,  if  a  man  brought  an 
action  i^nst  anotiier  for  cutting  down  his  vines,  and  in  his  action  called 
them  vinesy  he  was  nonsuited,  because  he  ought  to  have  called  them  trees^ 
for  the  Twelve  Tables,  from  which  the  right  of  action  was  derived,  speak. 
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not  of  vines,  but  generally  of  trees.  (G.  iv.  ii.)  They  are  folly  described 
in  Book  iv.,  Law  of  Procedure^ 

These  legis  acHanes  were  not  permitted  to  be  used  by  any  but  Roman 
citizens.  They  required  the  parties  to  appear  personally  in  court ;  but  an 
assertor  libertaHs  was  allowed  to .  claim  the  fieedom  of  a  person  alleged 
to  be  unjustly  held  as  a  slave*  They  maintained  an  absolute  rigidity  of 
form.  They  exhausted  the  cause  of  action,  in  any  event  whatever — even 
if  the  case  ended  in  a  nonsuit  on  the  slightest  technical  error.  The  sentence 
commonly  awarded  the  subject  in  dispute,  and  not  damages. 

Even  with  the  publication  of  the  Twelve  Tables,  and  the  settlement  of 
the  forms  of  procedure,  the  plebeians  remained  at  serious  disadvantage. 
Between  the  rigidity  of  the  forms  and  the  inability  of  plebeian  suitors  to 
adapt  their  particular  cases  to  them,  it  was  but  too  easy  for  justice  to  mis- 
carry. Besides,  the  calendar  was  in  the  hands  of  the  pontifiis — ^that  is  to 
say,  of  the  patricians,  who  sedulously  preserved  the  mysterious  knowledge 
of  the  days  when  it  was  lawful  for  the  magistrates  to  sit  in  court  {dies  fasti). 
The  veil  was  not  lifted  till  a  century  and  a-half  after  the  date  of  Uie  Twelve 
Tables. 

Jus  Civile, — When  we  speak  of  the  Roman  Civil  Law,  we  mean  the 
whole  system  of  usages  and  rules  of  private  law  adopted  by  the  Roman 
people ;  their  jus  privatum  as  opposed  to  their  jus  publicum  (including 
Criminal  and  Sacred  Law).  The  Carpus  Juris  Civilis  as  left  by  Justinian 
was  the  result  of  a  gradual  modification  and  enlargement  of  the  code  of  the 
Twelve  Tables,  under  three  great  influences — ^the  Jurisconsults,  the  Praetor, 
and  Legislation.  The  institutional  definition  of  th^jus  civile  as  the  peculiar 
law  of  Rome,  in  contrast  with  the  jus  naturale  and  jus  gentium^  is  a  mere 
philosophical  flourish  ;  by  late  writers  7W  civile  was  confined  to  the  responsa 
prudenium  alone ;  what  the  Roman  jurists  had  chiefly  before  their  mind  when 
they  used  the  expression  was  the  old  law  of  the  Twelve  Tables,  as  contrasted 
generally  with  the  newer  developments  of  the^W  honorarium. 


CHAPTER    III. 

FROM  THE  TWELVE  TABLES  TO  THE  CLOSE  OF  THE 
REPUBLIC  (B.C.  449-31). 

L    POLITICAL  DEVELOPMENTS. 

pATRICIANS  and  PUbeians.—li  the  purpose  of  Appius  Claudius  was 
to  effect  a  reconciliation  of  the  hostile  orders  in  the  state,  the  well-meant 
attempt  proved  a  complete  failure.  Inveterate  patrician  selfishness  and 
pride  stood  opposed  by  well-grounded  plebeian  aspiration  and  distrust,  and 
there  was  no  alternative  but  to  fight  the  matter  out  to  a  conclusive  issue.  It 
was  a  great  achievement  for  the  plebeians  to  have  extorted  from  the  patri- 
cians the  publication  of  the  laws,  and  to  have  secured  at  least  formal 
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admission  to  the  decemvirate,  then  the  highest  office  in  the  state.  But  the 
abolition  of  the  decemvirate  and  the  re-establishment  of  the  consulship  and 
the  tribuneship  was  a  step  backwards,  which  it  was  necessary  to  regain. 
The  negative  influence  of  the  tribuneship,  even  when  supplemented  by  the 
occasional  assumption  of  independent  authority  on  matters  of  exceptional 
urgency  touching  the  privileges  of  the  plebeians,  must  be  advanced  to  a 
uvular  and  equal  positive  influence  in  legislation  and  in  the  administration 
of  the  law. 

In  B.C.  445  a  very  important  breach  was  made  in  the  exclusive  patrician 
barriers  by  the  passing  of  the  Canuleian  law  legalising  the  intermarriage  of 
patricians  and  plebeians.  The  prohibition  of  the  conubium  in  the  Twelve 
Tables  was  certainly  not  a  new  enactment,  but  only  the  record  of  an  institu- 
tion as  old  as  Rome  itself.  By  the  concession  of  the  conubium,  it  was  open 
to  plebeians  to  share  in  the  peculiar  religious  observances  of  the  patrician 
caste,  and  in  the  ausficia  by  which  was  ascertained  the  will  of  the  gods  (not 
to  mention  the  will  of  the  patrician  magistrates)  in  respect  to  the  Roman 
state.  The  levelling  efiects  of  this  legal  mixture  of  patrician  and  plebeian 
blood,  socially  and  politically,  are  not  to  be  easily  over-estimated.  But  the 
political  results,  the  removal  of  intolerable  political  disabilities,  formed, 
beyond  all  other  considerations,  the  aim  and  object  of  the  plebeian  con- 
tention. 

The  political  conflict  continued  to  rage.  Every  inch  of  ground  was  dis- 
puted with  the  utmost  pertinacity.  The  great  policy  of  the  patricians  was, 
while  satisfying  temporarily  the  formal  claim  of  the  plebeians,  to  reserve  as 
much  as  they  possibly  could  of  the  actual  substance  of  the  supposed  conces- 
sion. Thus  the  persistent  plebeian  demand  for  admission  to  the  consulship 
led  to  the  successive  separation  from  the  original  consular  functions  of  all 
those  duties  that  originally  appertained  to  the  quaestors,  the  censors,  the 
pcaetors,  and  the  curule  aediles.  In  process  of  time,  however,  the  plebeians 
gained  admission  to  every  one  of  these  offices  of  state.  The  quaestorship 
was  opened  to  them,  formally  in  B.c.  421,  actually  in  B.c.  409 ;  the  consul- 
ship in  B.C.  367;  the  curule-aedileship  in  B.C  366;  the  dictatorship  in 
B.C.  356  ;  the  censorship  in  B.C  351  ;  and  the  prsetorship  in  B.C.  336.  By  one 
of  the  Licinian  laws  of  B.a  367  the  charge  of  the  Sibylline  books  was  trans- 
ferred from  duumviri  to  decemviri^  half  of  whom  were  to  be  plebeians ;  and 
by  the  Ogulnian  law  of  B.C.  300,  four  of  the  eight  pontiffs  and  Ave  of  the 
nine  aagurs  were  henceforth  to  be  plebeians.  The  complete  triumph  of  the 
plebeians  was  achieved  in  b.c.  287,  when  the  Hortensian  law  enacted  that 
the  resolutions  of  the  assembly  of  the  tribes  should  be  directly,  without  modi- 
fication or  control  or  delay,  binding  on  the  whole  Roman  people.  From  this 
date  the  reconciliation  and  fusion  of  the  two  orders,  which  had  been  pro- 
gressing more  or  less  slowly  amid  the  internal  conflicts  of  the  preceding 
century  and  a  half,  issued  in  a  great  expansion  of  national  prosperity  and 
victorious  conquest. 

The  Restored  Tribuneship  and  the  Assembly  of  the  Tribes, — In  B.C.  449, 
immediately  upon  the  re-establishment  of  the  tribuneship,  the  privileges  of 
the  plebeians  were  confirmed  by  the  Uges  Valeria  et  Horatia,  passed  by  the 
comitia  centuriata  on  the  proposal  of  the  consuls  Valerius  and  Horatius.  By 
one  of  these  laws  it  was  enacted  that  henceforth  the  resolutions  of  the  comitia 
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tributa  {plebiscita^  also  called  Uges  fribtmida^  and  simply  and  commonly 
legis)  should  be  binding  on  the  whole  people.  As  yet  the  confinnation  of 
the  patres  (or  the  senate)  would  seem  to  have  been  essential  in  order  to 
give  the  force  of  law  to  the  plebiscites ;  but  in  B.a  339  one  of  the  Uges 
PubliHa  practically  annulled  this  check,  and  the  Ux  Hortensia  of  B.C.  287 
removed  it  altogether.^  By  a  second  Valerian*Horatian  law  the  right 
of  appeal  was  also  renewed,  under  the  severest  sanctions ;  whoever  should 
procure  the  election  of  a  magistrate  from  whose  sentence  there  should 
be  no  appeal  was  threatened  with  outlawry  and  death.  The  plebeians 
were  thus  confirmed  in  their  right  of  appeal  from  the  decision  of  a 
patrician  magistrate  to  the  assembly  of  the  tribes.'  A  third  provision 
reinved  and  confirmed  by  law  the  sacred  and  inviolable  character  of  the 
tribunes  and  the  aediles,  with  whom  were  now  joined  in  sacrosanctity  the 
legal  officers  os^^judices  decemviri^  or  judices  and  decemviri} 

The  expulsion  of  the  kings  and  the  establishment  of  the  republic  would 
seem  to  have  had  a  considerably  disturbing  effect  on  the  condition  of  the 
local  tribes,  for  in  B.c.  495  twenty-one  tribes  were  constituted.  With  the 
extension  of  the  Roman  territory  new  tribes  were  from  time  to  time  added. 
In  B.C.  241  there  were  thirty-five  tribes,  and  this  number  was  never  after- 
wards changed.  For  the  Lex  Julia  of  B.c.  90  and  the  LexPlauHa  Papiria 
of  B.C.  89,  in  so  far  as  they  enacted  the  creation  of  eight  or  ten  new  tribes  for 
the  enrolment  of  the  citizens  of  the  newly  admitted  Italian  states,  were 
immediately  superseded  by  the  Z^or  Sulpicia  of  B.C.  88,  whidi  distributed  the 
Italian  citizens  among  the  existing  tribes. 

Although  the  comitia  tributa  was  limited  to  the  infliction  of  a  fine,  and 
cases  involving  the  caput  of  a  Roman  citizen  were  reserved  for  the  judgment 
of  the  comitia  centuriata^  the  judicial  authority  exercised  by  the  assembly  of 
the  tribes  might  readily  enough  be  turned  to  the  heavy  punishment  of 
obnoxious  patricians.  Not  only  do  the  tribunes  exercise  the  right  of  in- 
tercession against  objectionable  acts  of  the  highest  magistrates  or  or- 
dinances of  the  senate,  but  the  senate  itself  appeals  to  the  tribunes  to 
control  the  action  of  the  consuls.  In  6.c.  431  the  tribunes,  on  the  appeal  of 
the  senate,  compelled  the  consuls,  under  a  threat  of  imprisonment,  to  comply 


^  Liv.  ill.  55  ;  viii.  12.  Mommsen  distinguishes  the  eomUia  tributa  from  the 
eoncOium  jpUbit,  He  holds  that  an  enactment  of  the  comitia  tribtUa  was  always 
designated  lex,  whUe  a  fjUbiscUum  was  always  and  only  a  resolution  of  the  ccmciUum 
pubis.  That  the  lex  Valeria- ff or atia  established  the  comitia  tribtUa,  and  that  the  lex 
PvJblUia  invested  it  with  power  to  legislate  under  the  presidency  and  on  the  proposal 
of  the  prsBtor!  That  the  lex  ffortensia  applied  to  the  concilium  plAie,  rendering  its 
enactments  binding  on  the  whole  of  the  citizens  without  the  necessity  of  the  approval 
of  the  patret.  See  Mommsen,  BOm.  Portch,,  I.  163-6,  200-1,  216-17.  Also  Muir- 
head,  datue,  i.  S,  note  2.    As  to  patres,  see  p.  18,  note  1. 

'  Some  scholars  consider  that  the  lex  Valeria  of  b.o.  609  gave  the  provocaiio  to  the 
patridans  alone,  and  that  this  lex  Valeria  et  fforatia  extended  it  for  the  first  time  to 
the  plebeians.  Bat  compare  p.  IS,  note  S,  A  lex  Valeria  of  fi.o.  800  re-enacted 
the  light  for  the  third  thne. 

>  Whether  the  two  words  (liv.  lii.  66)  should  be  read  together  or  separate  is 
matter  of  endless  dispdte.    See  further  under  Ckniwmviri,  p.  49,  below. 
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with  a  decree  of  the  senate  tod  appoint  A.  Postumias  Tubertus  dictator. 
The  official  right  of  the  tribunes  to  appear  in  the  senate,  and  to  take  part  in  its 
discussions,  is  at  length  acknowledged.  It  was  probably  about  B.C.  394  that  the 
action  of  the  tribunes  became  considerably  hampered  by  the  power  of  a  single 
member  of  the  college,  instead  of  the  majority  as  before,  to  render  void  a 
resolution  of  his  colleagues.  This  check,  so  useful  for  patrician  purposes, 
was  not  removed  till  it  was  overborne  by  Tiberius  Gracchus.  The  office  did 
not  cease  to  exist  on  the  achievement  of  equality  of  legal  security,  or  even  of 
political  privil^es.  For  two  centuries  foUowing  the  Hortensian  law  of  B.C 
287  the  tribuneship  was  the  most  powerful  office  in  the  state,  and  enforced 
the  resolutions  of  the  comitia  tribuia^  which  now  took  cognisance  of  public 
interests  of  every  kind.  Then  came  a  temporary  reverse  :  by  the  Ux  Cornelia 
of  Sulla  the  tribunes  were  stripped  of  all  their  powers  excepting  the  original 
jus  intercessiofds  alone.  In  B.a  70,  however,  they  were  restored  to  all  their 
fonner  rights  and  privileges  by  Cn.  Pompeius.  In  the  latter  period  of  the 
republic  the  selection  of  tribunes  was  in  the  hands  of  the  senate.  And 
during  the  last  struggles  of  the  republic  their  action  was  more  energetic  'and 
more  corrupt  than  at  any  former  period  of  their  existence.  But  on  the  rise 
of  the  personal  predominance  of  Julius  Csesar,  the  office  sank  into  a  feeble 
and  humble  dependence,  whence  it  never  emerged  thereafter. 

The  C^nsulshi^.^'Tht  desperate  struggle  for  the  admission  of  plebeians 
to  the  consulship  went  on  for  about  eighty  years,  B.C.  445  to  B.a  567,  when 
the  lex  Uctnta  enacted  that  one  of  the  consuls  should  be  a  plebeian.  The 
first  compromise  extorted  from  the  patricians  was  the  concession  of  liberty 
to  the  comitia  cetUuriata  to  elect,  in  place  of  consuls,  '*  Military  Tribunes 
with  Consular  Power ; "  but  at  the  same  time  the  patricians  reserved  the 
most  highly  prized  consular  functions,  assigning  them  to  a  new  department, 
the  censorship,  administered  by  patrician  officers.  During  those  eighty 
years,  the  patricians  contrived  to  have  consuls  elected  no  less  than  twenty- 
three  times.  On  the  compulsory  admission  of  the  plebeians  to  the  consulship 
in  B.C  367,  the  patricians  again  reserved  certain  consular  functions  to  be 
performed  by  patrician  officers  solely, — the  praetors  and  the  curule-ediles. 
Presently,  of  course,  they  developed  their  old  tactics,  and  in  one-half  of  the 
years  B.C.  355  to  B.c.  342,  they  elected  both  consuls  from  the  patrician  ranks. 
In  the  last-mentioned  year,  however,  the  lex  LdcirUa  was  re-enacted,  with 
the  further  concession  that  both  consuls  might  be  chosen  from  the  plebeians. 
Further  resistance  on  the  part  of  the  patricians  proved  wholly  fruitless. 

Consular  Tribunes  {Tribuni  Militares  consulari potestate^  or  imperio), — 
In  B.a  445,  C.  Canuleius,  the  tribune  of  the  plebeians  that  proposed  the  law 
for  permitting  conudium  between  patricians  and  plebeians,  also  proposed  a 
law  declaring  plebeians  eligible  for  the  consulship.  To  this  the  patricians 
opposed  a  fierce  resistance,  but  at  length  they  prudently  turned  the  attack 
l^  a  concession  that  wore  the  appearance  of  reality,  while  intended  to  be 
little  more  than  merely  formal.  In  b.c.  444  it  was  agreed  that  the  comiHa 
eenturieUa  should  in  each  year  elect  either  consuls,  as  usual,  or,  in  their 
place,  magistrates  called  ''Military  Tribunes  with  Consular  Power,"  who 
should  be  equally  eligible  from  both  patricians  and  plebeians.  It  would 
seem,  however,  to  have  lain  with  the  senate  to  decide  which  of  the  two 
classes  of  magistrates  should  be  Appointed  in  each  year.    Further,  the 
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"  Consular  Power "  was  very  far  from  complete ;  the  consults  functions  in 
connection  with  the  census  being  detached  and  relegated  to  a  new  patrician 
office — ^the  Censorship.  The  number  of  the  consular  tribunes  was  at  first 
three ;  from  B.C.  426  to  b.c  406,  it  was  (except  on  two  occasions)  four  ;  in 
B.C.  405  it  was  increased  to  six ;  and  when  we  sometimes  hear  of  eight,  this 
number  most  probably  includes  the  censors,  who  divided  with  the  consular 
tribunes  the  functions  of  the  consulship,  and  were  regarded  as  in  a  manner 
their  colleagues.  Apparently  one  place  at  least  was  always  reserved  for  a 
patrician,  perhaps  the  one  charged  with  the  administration  of  justice, — ^the 
forerunner  of  the  praetorship.  At  the  first  election,  in  B.C  444,  one  plebeian, 
if  not  two,  happened  to  get  elected,  but  the  election  was  soon  discovered  to 
be  invalid  through  some  irregularity  of  procedure,  and  the  plebeians  were 
promptly  replaced  by  patrician  magistrates.  During  the  next  forty-four 
years,  down  to  B.C.  400,  not  a  single  plebeian  was  elected  consular  tribune  ; 
and  during  those  years  consular  tribunes  were  elected  only  twenty-three 
times,  while  in  the  thirty-five  years  B.C.  444  to  409,  consuls  were  elected 
twenty  times.  From  B.c.  400  onwards,  great  tides  of  popular  feeling  bore 
plebeians  into  office.  But  the  modes  of  controlling  and  thwarting  the 
popular  will  were  numerous,  and  the  patrician  policy  was  thoroughly  un- 
scrupulous and  was  worked  by  a  weU-tried  organisation,  so  that  the  equality 
of  political  privileges  remained  purely  nominal,  except  for  the  occasional 
outbursts  of  plebeian  agitation,  until  the  first  of  the  Licinian  laws  in 
B.C.  s^7  opened  the  consulship  to  the  plebeians,  sweeping  away  the  con- 
sular tribuneship,  and  breaking  down  the  long  and  disgraceful  pre- 
dominance of  the  patricians.  The  first  plebeian  consul  was  elected  in 
B.C.  366. 

Tka  CensarsAip. — The  severance  from  the  consulship  of  the  duties  of  the 
consul  in  connection  with  the  census  was  an  astute  move  in  maintenance  of 
patrician  influence.  The  consuls,  holding  the  census,  regulated  the  military 
service  of  every  citizen,  and  carried  out  the  quinquennial  revision  of  the  list 
of  voters  in  the  cotniiia  caUuricUa^  which  was  accompanied  with  the  perform- 
ance of  the  solemn  sacrifice  of  the  lustrum ;  and  they  nominated  new  senators. 
Such  far-reaching  and  even  sacred  powers  the  patricians  could  not  endure  to 
commit  to  the  hands  of  the  consular  tribunes,  who  might  be  mere  plebeians, 
and  accordingly  they  contrived  to  reserve  them  under  patrician  control. 
The  censorship  was  established  in  B.C  443.  The  censors,  two  in  number, 
were  elected  by  the  conUHa  unturiata.  At  first  they  held  office  for  five  years 
(lustrum),  the  stated  period  intervening  between  two  registrations ;  but  in 
B.C.  434  it  was  enacted  by  ^^lex  JEmilia  that  they  should  hold  office  for  one 
year  and  a  half  only,  the  office  remaining  vacant  for  the  rest  of  the  five 
years.  The  first  plebeian  censor  was  elected  in  B.C.  351,  almost  a  century 
after  the  institution  of  the  office.  The  way  was  now  open  for  the  easy  admission 
of  plebeians  to  the  senate.  In  B.a  339  one  of  the  leges  PubliUa  provided 
that  one  of  the  two  censors  must  be  a  plebeian  ;  but  it  was  not  till  B.c  280 
that  the  solemn  sacrifice  of  the  lustrum  was  performed  by  a  plebeian  censor. 
In  addition  to  the  original  and  extremely  important  duties  of  the  Registra- 
tion the  censors,  in  process  of  time,  undertook  the  general  oversight  of  public 
morals,  punishing  such  improper  conduct  as  the  laws  did  not  provide  against 
''  Not  only  gross  breaches  of  morality  in  public  and  private  life,  cowardice, 
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sordid  occupations,  or  notorious  irregularities,  fell  under  their  corrective  dis- 
cipline, but  they  were  in  the  habit  of  denouncing  those  who  indulged  in 
extravagant  or  luxurious  habits,  or  who,  by  the  careless  cultivation  of  their 
estates,  or  by  wilfully  persisting  in  celibacy,  omitted  to  discharge  obligations 
held  to  be  binding  on  every  citizen.''  (Ramsay,  Roman  Antiquities^  p.  168.) 
They  also  superintended  certain  of  the  arrangements  for  the  collection  of  the 
revenue,  fixing  the  amount  of  property-tax  each  citizen  should  pay,  and  at  a 
later  period  framing  the  leases  or  contracts  on  which  the  greater  part  of  the 
imposts  were  farmed  out  to  contractors.  Finally,  they  exercised  a  general 
superintendence  of  public  works ;  making  the  contracts  and  overseeing  the 
execution  of  new  undertakings,  and  keeping  in  good  repair  all  existing  build- 
ings and  other  works.  After  a  vigorous  existence  of  some  four  centuries,  the 
censorship  was  first  directly  attacked  by  a  lex  Ciodia,  B.C.  58,  and,  although 
this  was  repealed  a  few  years  later,  the  office  fell  into  abeyance  during  the  civil 
wars,  and,  after  a  fitful  revival,  virtually  expired.  Under  the  empire,  the  title  oi 
censor  was  assumed  by  some  of  the  emperors,  while  the  emperors  generally 
acted  2&prcefecti  moruniy  regulating  the  public  morals  and  choosing  the  new 
senators. 

The  PratorsJup  and  the  jEdileship  are  reserved  for  the  separate  heading 
— The  Judicial  Officers  (page  34). 

Progress  of  Roman  Conquest, — Leaving  on  one  side  for  a  litde  the 
magistracies  and  other  offices  most  nearly  concerned  with  the  administra- 
tion of  justice,  we  will  briefly  recapitulate  the  chief  steps  that  led  to  the 
universal  sovereignty  of  Rome.  From  the  union  of  the  two  orders  on  the 
basis  of  an  equality  of  rights  in  B.C.  367  dates  the  beginning  of  this  world- 
wide supremacy.  In  B.C.  338  Latium  was  subdued ;  the  Samnite  wars  already 
begun  in  B.C.  343,  raged,  with  but  two  short  intervals,  till  B.C.  290,  when  the 
superiority  of  the  Roman  arms  was  acknowledged  ;  and  the  short  struggle 
of  Southern  Italy  under  the  leadership  of  Pyrrhus  (B.C.  280-275)  was  soon 
followed  by  the  submission  of  the  whole  of  Italy  to  the  dominion  of  Rome 
(B.C.  264).  The  position  of  Sicily  at  once  led  to  the  Punic  wars.  In  the 
first  struggle  (B.C.  263-241),  Rome  stripped  Carthage  of  Sicily  and  the  Lipari 
Islands  ;  in  the  second  (B.a  218-202)  she  broke  the  power  of  her  rival,  who 
kept  the  peace  for  half  a  century  thereafter,  and  was  finally  ruined  in  the 
third  war  (B.C  149-146).  During  the  Punic  wars,  Rome  had  also  turned  her 
arms  against  enemies  in  other  quarters.  Cisalpine  Gaul  was  reduced  to  a 
Roman  province  in  B.C.  222,  and  the  rebellious  spirit  of  the  inhabitants  was 
completely  quelled  in  B.C.  191.  The  alliance  of  Philip  V.  of  Macedon  with 
Hannibal  (B.C  215)  suggested  to  the  Romans  the  conquest  of  the  Eastern 
world.  The  three  Macedonian  wars  (B.C.  214-205,  200-197, 1 81-168)  reduced 
Macedon  and  Greece  to  provinces  of  Rome.  The  Syrian  war  (b.c.  192- 
184)  grew  out  of  the  early  stages  of  the  Macedonian  wars  ;  and  con- 
temporaneous with  the  eastern  struggles  were  still  more  serious  difficulties 
m  Northern  Italy  and  Spain.  On  ^e  fall  of  Numantia  in  B.C.  133,  Rome 
was  supreme  over  all  the  lands  of  the  Mediterranean  coast,  from  the 
Pillars  of  Hercules  to  the  monarchies  of  Asia  Minor,  S3rria,  and  Egypt. 
Later  she  turned  her  attention  to  Transalpine  Gaul,  which  was  at  lei^th 
finally  subdued  by  Caesar  (b.c.  58-50).  The  dvil  wars  of  the  last  half 
century  of  the  republic  were  the  assertion  of  personal  power  backed  by 
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military  force,  which  presently  led  to  the  downMl  of  the  republic  and  the 
undisputed  supremacy  of  Octavian  (Augustus)  (b.c.  31}. 

In  B.C.  51  there  were  fifteen  provinces,  and  in  B.c.  31  there  were  twenty- 
four  to  divide  between  the  emperor  and  the  senate  (or  the  people).  About 
half  were  governed  by  proconsuls,  and  half  by  propraetors  ;  the  consuls  and 
praetors  being  sent  out  with  renewed  impsrium,  after  their  year's  service  at 
home.  The  provinces  were  assigned  by  lot  or  by  a  common  understanding 
among  the  consuls  and  among  the  praetors,  or  by  the  senate  ;  the  more  dis- 
turbed or  threatened  territories  being  allotted  to  the  consuls. 

Extension  of  the  Roman  CiUzenship, — ^The  full  Roman  citizenship  (^jus 
dvitaiis)  included  certain  public  and  private  rights.  The  public  rights  were 
commonly  expressed  as  suffragium  et  honores — ^the  right  of  voting  in  the 
popular  a3semblies,  and  the  right  of  being  eligible  to  all  public  offices,  civil, 
militaxy,  and  sacred.  To  these  may  be  added  a  third — the  right  of  appeal 
from  the  magistrates  to  the  assemblies '  in  all  cases  involving  the  caput 
{jus  provocaHonis),  The  private  rights  were  conubium  and  commercium. 
ConuHum^  the  right  of  contracting  a  regular  marriage,  such  that  the 
children  of  it  should  be  bom  into  the  privileges  of  the  father,  was  the  basis 
of  the  domestic  or  family  law.  Compurcium^  the  right  of  making  contracts, 
of  acquiring,  holding,  and  transferring  property  of  all  kinds,  according  to 
the  law  of  Rome,  was  the  basis  of  commercial  intercourse.  Citizens  in  the 
full  enjoyment  of  all  these  rights  were  cives  optima  jure;  citizens  in  posses- 
sion of  the  private  rights  alone  were  cives  non  optima  jure.  In  the  earliest 
times  the  patricians  alone  were  citizens  in  the  fullest  sense,  and  we  have  just 
seen  how  the  plebeians,  who  possessed  at  first  only  the  commercium  and  a 
limited  conubium^  at  length,  after  a  prolonged  series  of  severe  struggles, 
gained  the  rest  of  the  rights,  one  after  another,  and  placed  themselves  on  an 
equal  footing  with  the  patricians. 

In  early  times,  all  men  outside  the  Roman  state  were  enemies  and 
barbarians ;  a  free  man  that  was  not  a  Roman  citizen  was  a  foreigner  or 
alien  {peregrinus).  By-and-by,  however,  the  application  was  contracted,  and 
peregrini  were  free  aliens  in  some  sort  of  connection  with  Rome.  In  the 
•early  days  of  the  city,  such  persons  may  have  been  drawn  to  it  by  trade,  or 
by  other  ties  ;  or,  at  a  later  period,  the  Roman  power  may  have  been 
extended  over  the  territory  they  were  settled  in,  or  it  may  have  drawn  into 
alliance  the  free  states  of  which  they  were  free  subjects.  Roman  citizens 
also  might  lose  their  citizenship  and  fall  into  the  condition  of  aliens.  Under 
the  republic,  aliens  had  no  part  or  lot  in  the  rights  of  Roman  citizens,  political 
or  dvil,  now  enumerated.  They  were  not  even  allowed  to  wear  the  national 
dress  {ioga\  and  they  might  be  expelled  from  the  city,— as  indeed  they  were 
expelled  in  B.C.  127  and  66.  For  a  long  time  they  could  not  appear  in  a 
court  of  law  in  person,  but  could  sue  and  defend  only  as  represented  by  a 
Roman  citizen,  under  whose  protection  they  had  placed  themselves  (patronus) 

>  ThA  Twelve  Tablet  (IX.  2)  exprenly  provided  that  snok  trials  ehould  be  held 
before  the  comiHa  cenivriaia  alone.  It  is  not  eaay,  kowever,  to  believe  that  the 
plebeians  would  have  long  endured  that  a  plebeian  sfaoold  not  have  the  figiit  of  faring* 
ing  his  appeal  before  the  avembly  of  the  tribea.  Compare  Bamssj,  Mimtm  dnUjuiUea, 
|ip.  S67-8. 
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— «  quasi-revival  of  the  dientship  of  old.  Towards  the  end  of  the  first  Punic 
War,  about  B.C.  247,  however,  the  increasing  number  .of  aliens  and  the 
enlarged  amount  of  legal  business  led  to  the  establishment  of  a  special  alien 
court  under  the  Prater  Peregrinus^ '  for  the  settlement  of  suits  between 
citizens  and  aliens  and  between  aliens  and  aliens.  Hence  grew  up  the  body 
of  rules  constituting  \3ti<t  jus  gentium^  and  defining  the  legal  rights  of  aliens. 

A  middle  position  between  the  civis  and  the  peregrinus  was  occupied  by 
the  Laiinus,  The  kindred  Romans  and  Latins  had  for  long  remained  in 
dose  friendly  relations.  Towards  the  end  of  the  regal  period,  Rome  had 
stood  at  the  head  of  the  Latin  confederation,  and  the  Latin  states  pro* 
bably  possessed  at  least  the  commerctum.  During  the  century  and  a 
half  s  existence  of  the  Latin  League  formed  by  Spurius  Cassius  in  the 
early  years  of  the  republic  (b.c.  493),  many  Latin  municipal  towns  and 
colonies  enjoyed  the  private  rights  of  Roman  citizenship.  The  disaffec- 
don  that  ended  in  the  subjugation  of  Latium  led  to  the  various  indi- 
vidual treatment  of  the  conquered  cities,  which  were  received  into  the 
Roman  alliance  on  such  terms  as  their  individual  behaviqur  seemed  to 
justify.  In  course  of  time  no  doubt  the  cities  that  had  been  more  harshly 
dealt  with  would  gradually  recover  the  privileges  they  had  lost  It  may  be 
stated  broadly  that  the  Latins  possessed  the  comntercium^  but  not  the 
caimbium  (except  by  spedal  grant).  Probably  at  the  date  of  the  Social  War 
the  Latin  privileges  generally  induded  the  right  of  obtaining  citizenship,  on 
condition  of  one's  having  hdd  a  magistracy  or  post  of  honour  in  one's  native 
town.  At  any  rate,  when  the  fiill  dtizenship  was  afler  that  event  extended  to 
the  whole  of  Italy,  these  privileges  began  to  be  extended  to  certain  remoter 
Roman  subjects  that  were  not  Roman  dtizens,  under  the  name^W  Latii^  or 
LaiimUtSy  or  simply  Latium, 

In  the  very  earliest  times  the  number  of  patridan  cives  was  increased  by 
the  accession  of  aliens,  on  whom  the  king,  with  the  consent  of  the  comitia 
curiaiOy  conferred  the  citizenship  dther  individually  or  as  members  of 
a  community.  The  same  principle  was  acted  on  during  the  republic,  the 
citizenship  being  conferred  by  an  express  law  upon  individuals  and  commu- 
nities that  had  deserved  well  of  Rome.  When  personal  superiority  came 
to  be  in  the  ascendant,  an  express  law  was  dispensed  with,  and  Marius, 
Pompdus,  Sulla,  and  Csesar  exercised  a  ddegated  or  an  assumed  power  to 
confer  the  citizenship  at  their  discretion.  Sometimes  not  the  full  citizenship, 
but  only  the  private  citizenship  {civitas  sine  suffragio)  was  conferred,  as  in 
the  case  of  Caere,  in  B.C  390,  and  of  Acerras,  in  B.c.  332. 

The  Italy  of  the  late  republic  was  not  a  compact  nation,  but  rather  an 
aggregate  of  dvic  communities,  without  much  uniformity  of  privileges  or 
unity  of  feeling.  The  policy  of  Rome  in  respect  to  her  Italian  subjects  ha9 
been  sunmied  up  in  the  two  words — isolation  and  self-government  She 
fostered  the  feding  of  local  patriotism,  and  conceded  varying  measures  of 
home  rule  and  privil^;es  of  citizenship,  as  well  as  imposed  imperial  burdens. 

^  Bamsay  notes  (after  Becker)  thtt  the  title  praior  jxr^yrwtitf  fixat  ooours  in  in- 
■triplione  of  the  ralgn  of  Trajaa.  In  okl  lawa  the  Alien  PiatoK  is  indioated  by  the 
iiUHiMiiin  pnaor  qui  tnler  ftrpgrkioB  (and  imter  onum  ft  pertgrmM)  jm$  dicU,  and  the 
fhbaa  Pn»tor  a  sitnllvly  spoken  of  as  prcOor  qui  imUt  cioisiMit  dieik 
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The  colonies  formed  the  most  effective  instrument  to  her  hand.  They 
constituted  a  friendly  and  commanding  nucleus  in  the  very  heart  of  the 
strongest  towns  of  the  conquered  states ;  they  are  described  by  Cicero  and 
Livy  as  garrisons,  fortifications,  and  watch-towers  {prasidia,  propugnacula^ 
specula).  Besides  this,  they  diffused  Roman  ideas,  and  familiarised  the 
people  with  the  Roman  language  and  institutions  ;  they  reared  good  soldiers 
for  the  Roman  armies  ;  and  they  relieved  Rome  from  the  severe  pressure  of 
a  poor,  excessive,  and  discontented  population.  The  foundation  charter  of 
each  prescribed  the  imperial  burdens  to  be  borne,  and  the  contingent  of  troops 
to  be  furnished  by  it.  The  Colonia  Civium  Ramanarum  (including  the 
Colonia  Maritimce)  retained  all  the  rights  and  privileges  of  Roman  citizens, 
although  their  public  rights  were  really  in  abeyance.  The  Colonia  Latina^ 
however,  possessed  only  a  partial  private  citizenship  ;  they  had  com$nerdum^ 
but  not  conubium  in  the  full  sense,  conveying  to  the  children  the  rights  of  the 
father ;  as  they  consisted  of  citizens  of  Rome,  as  well  as  of  Latin  states,  such 
Roman  citizens  as  joined  them  lost  their  public  rights  and  somewhat  more. 
In  all  cases  the  government  was  a  miniature  of  the  government  at  Rome. 
The  old  inhabitants  would  be  compelled  to  submit  to  the  laws  of  the  new 
settlers,  and,  if  they  did  not  drive  out  the  colony,  would  gradually  draw 
towards  it  in  some  sort  of  union.  The  municipal  towns  {mumcipia)  of  the 
olden  time,  down  to  the  reduction  of  Latium,  enjoyed,  under  a  treaty  of  equal 
alliance,  the  private  rights  of  Roman  citizenship  (with  modified  conubium)  at 
Rome  ;  the  citizens  of  such  towns  might  exercise  these  rights,  and  were  liable 
to  the  corresponding  obligations,  and  hence  the  name  {munia,  capers).  After 
the  subjugation  of  Latium,  the  foreign  policy  of  the  municipal  towns  was 
now  merged  in  the  supremacy  of  Rome,  and  the  citizens  either  possessed  the 
private  citizenship  alone  {jnurUcipia  sine  sujffragio\  or,  being  enrolled  in  a 
Roman  tribe,  were  able  to  exercise  the  full  citizenship  at  Rome  {municipia  cum 
suffragio).  In  both  cases  the  municipal  towns  were  self-governed,  and  their 
imperial  obligations  were  fixed  by  the  terms  of  their  treaties  of  alliance.  It 
is  probable  that  these  commonly  included  a  certain  contingent  of  troops,  with 
field  pay  and  equipments.  With  the  general  conferment  of  the  full  citizen- 
ship after  the  Social  War,  the  municipal  towns  all  became  municipia  cum 
suffragio^  and  preserved  but  few  marks  of  difference  from  colonies.  The 
peculiar  characteristic  of  the  Prefectures  {prafeciura)  was  that  they  did  not 
elect  their  own  chief  magistrate,  who  was  annually  sent  out  from  Rome.  His 
designation  was  prafectus  juri  cUcundo,  Subordinate  to  the  colonies,  muni- 
cipal towns,  and  prefectures  were  the  outlying  market-towns  and  villages  (/v-a, 
conciliabuld).  Before  the  Social  War  the  citizens  of  all  the  Italian  states 
in  alliance  with  Rome  that  did  not  possess  the  full  citizenship  were  called 
Socii^  the  chief  of  whom,  the  Latini  of  Latium  and  of  the  Latin  Colonies,  were 
usually  named  specifically  in  the  general  designation — Socii  et  nomen 
Latinum. 

In  B.C.  90,  at  the  close  of  the  Social  War,  the  lex  Julia  gave  the  full 
citizenship  to  the  Latini  and  the  federate  states  (Soa'i).  Next  year,  B.C.  89, 
the  lex  Plautia  Papiria  opened  thb  citizenship  to  all  such  aliens  as  were 
citizens  of  the  federate  states.  Thus  the  great  mass  of  the  Italians  were 
admitted  to  the  Roman  franchise.  The  privileges  of  the  Latins,  who  formed 
the  chief  element  of  the  federate  states,  were  then  eraduallv  extended  to  the 
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provinces.  In  B.C..  89  the  lex  Pompeia^  which  probably  conferred  the  full 
citizenship  on  the  Cispadani,  gave  Latinitas  or  Jus  Latii  to  all  the  towns  of 
the  Transpadani. 

But  a  full  citizen  might  lose  his  privileges,  either  wholly  or  in  part.  He 
might  be  sold  into  slavery  for  various  offences  against  military  discipline,  or 
for  wilfully  avoiding  registration  in  order  to  exempt  himself  from  taxation. 
The  provision  of  the  Twelve  Tables  empowering  a  creditor  to  sell  his  debtor 
into  slavery  was  abrogated  by  the  lex  Poetelim  (B.C.  325  or  313) ;  and  for  the 
enslavement  of  a  thief  caught  in  the  act,  also  prescribed  by  the  Twelve 
Tables,  the  Praetor  substituted  the  penalty  of  fourfold  restitution.  A  citizen 
taken  prisoner  by  the  enemy  fell  into  the  condition  of  a  slave ;  his  civil 
rights  were  in  abeyance  ;  but  on  his  return  home  he  recovered  his  rights  by 
postliminium  {ox  jus  postliminit)^  A  citizen  that  was  admitted  a  member  of 
any  other  state  thereby  divested  himself  of  his  Roman  citizenship,  and  became 
invested  with  such  privileges  as  his  new  state  possessed  in  relation  to  Rome. 
We  have  just  seen  examples  in  the  case  of  Roman  citizens  joining  Latin  colonies. 

On  the  other  hand,  slaves  might  rise  from  the  condition  of  mere  pieces  of 
property  to  the  enjoyment  of  the  franchise.  In  early  times  the  slaves  were 
few ;  but,  as  the  Roman  territory  was  extended,  and  prisoners  were  taken  in 
war,  they  increased  rapidly,  and  towards  the  close  of  the  republic,  they  per- 
fionned  nearly  all  the  agricultural  work,  filled  nearly  all  the  trades,  and 
swarmed  in  the  houses  of  the  wealthy^  The  oppression  of  the  slaves  led  to 
the  rise  of  the  agricultural  labourers  in  Sicily  in  B.C.  135-132,  and  B.C.  103- 
99,  and  of  the  Gladiators  in  Italy  in  B.C.  73-71-  Although  a  slave  could  not 
own  property,  yet  if  he  had  been  allowed  to  hoard  up  his  savings  {peculium), 
he  might  at  length  purchase  his  freedom.  The  state  itself  sometimes  re- 
warded slaves  with  freedom  in  respect  of  long  or  peculiarly  important  ser- 
vices ;  the  most  signal  case  was  the  manumission  of  8000  slaves  in  B.C.  214 
for  distinguished  bravery  during  their  exceptional  service  in  the  army  after 
the  disaster  at  Cannae. 

When  a  slave  had  been  manumitted  in  a  legal  form,  he  thereby  became 
invested  with  the  plebeian  franchise.  There  seems,  however,  to  have  been 
much  difficulty  in  satisfactorily  disposing  of  the  freedmen  in  tribes.  Originally 
they  were  confined  to  the  four  dty  tribes,  but  in  B.C.  312  they  were  distributed 
among  all  the  tribes,  an  arrangement  that  was  reversed  in  B.C.  304,  and  (for 
either  this  reversal  had  not  been  actually  carried  out,  or  it  had  been  itself 
reversed)  again  in  B.c  220 ;  in  B.C.  169  they  were  enrolled  in  one  of  the  city 
tribes  {tritus  esquilina),  determined  by  lot ;  and  finally,  about  B.C.  1 16,  a  law 
of  iEmilius  Scaurus  restored  them  to  the  four  city  tribes,  where  they  re- 
mained, in  spite  of  further  attempts  at  redistribution,  till  the  end  of  the 
republic.  It  was  long  before  the  taint  of  blood  ceased  to  bar  the  way  of  the 
freedman  to  social  advancement.  It  took  two  generations  of  purification 
before  a  man  of  servile  origin  could  face  public  opinion  as  a  candidate  for 
the  plebeian  tribuneship.  Appius  Claudius,  who  had  distributed  the  freed- 
men among  all  the  tribes  in  B.C.  312,  was  considered  to  have  polluted  the 
Senate  by  admitting  the  sons  of  freedmen  in  the  same  year  of  his  censorship. 
In  the  time  of  the  civil  wars,  the  Senate  was  overrun  with  freedmen.  The 
safe  and  profitable  disposal  of  the  voting  power  of  freedmen  was  always  a 
matter  of  the  first  consideration. 
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II.  THE  JUDICIAL  OFFICERS, 
r.  The  Prcstors  and  the  Mdiles. 

The  Prator. — As  the  patricians  were  gradually  compelled  to  share  their 
power  and  privileges  with  the  plebeians,  they  clung  with  desperate  tenacity 
to  the  exclusive  control  of  the  administration  of  justice.  The  praetorship,  as 
we  have  already  seen,  was  created  for  the  special  purpose  of  reserving  this 
cherished  control  when  the  rest  of  the  consular  functions  were  shared  with 
the  plebeians  under  one  of  the  Licinian  laws  (B.c.  367),  and  it  was  the  last 
stronghold  of  patrician  exclusiveness  to  yield  to  the  steady  determination  of 
the  plebeians  (b.c.  337). 

For  about  a  century  and  a  quarter  there  was  only  one  praetor.  The  increase 
of  the  Roman  population,  however,  the  expansion  of  judicial  business,  and 
the  unavoidable  recognition  of  aliens  by  the  law,  led  to  the  appointment  of  a 
second  praetor  in  B.c.  247.  The  original  praetor  now  continued  to  administer 
justice  between  citizens  and  citizens  alone ;  he  was  called  the  City  Praetor 
{Prcetor  Urbanus  or  Urbis\  and  was  said  to  hold  the  city  province,  lot,  or 
jurisdiction  The  new  praetor  administered  justice  between  citizens  and  aliens, 
and  between  aliens  and  aliens  ;  he  was  said  to  hold  the  alien  province,  lot, 
ox  jurisdiction  and  (in  late  times,  if  not  originally)  was  called  the  Alien  or 
Foreign  Praetor  {Prater  Peregrinus)^  He,  too,  exercised  his  functions  in 
the  city  ;  the  provincial  administration  being  provided  for  by  the  creation  of 
two  more  praetors  in  B.C.  227  to  go  out  as  governors  to  Sicily  and  Sardinia, 
and  of  yet  two  more  in  B.C.  197  for  the  two  divisions  of  Spain.  Usually  the 
two  home  praetors  cast  lots  for  their  respective  provinces,  but  sometimes  the 
Senate  distributed  all  the  praetorian  provinces  at  their  discretion.  The  City 
praetorship  was  always  considered  the  highest  prize.  When  the  alien  praetor 
was  sent  out  to  lead  an  army,  his  judicial  duties  devolved  upon  the  city 
praetor,  who  never  took  the  field  except  in  the  most  pressing  emergencies. 
But  about  B.C.  144,  shortly  after  the  establishment  of  the  Qucestiones  Per- 
pctuccy  all  the  praetors  were  detained  at  Rome,  two  of  them  as  presidents  of 
the  civil  courts,  the  rest  as  presidents  in  the  criminal  courts. 

The  praetors  were  annuaily  elected  by  the  Comitia  Centuriaia,  They  took 
rank  next  to  the  consuls,  and  indeed,  from  being  elected  under  the  same 
auspices,  they  were  popularly  styled  colleagues  of  the  consuls.  They  were 
the  highest  judicial  magistrates.  The  dty  praetor  ranked  first,  as  supreme 
civil  judge.  In  the  absence  of  the  consuls  from  the  city,  he  was  charged  with 
all  their  functions,  except  that  he  could  not  name  a  dictator  or  preside  at  the 
consular  or  praetorian  elections. 

The  Prater's  Edict,-  All  the  principal  home  magistrates  (consuls,  praetors, 
aediles,  quaestors,  censors)  as  well  as  the  provincial  governors  and  the  pontiffs, 
were  accustomed  to  publish  edicts  {edicta\  or  public  notices,  in  reference  to 
such  remarkable  events  or  important  duties  as  required  their  official  atten- 
tion. An  edict  might  be  issued  in  reference  to  a  single  matter  only,  or  it 
might  be  a  statement  of  a  new  magistrate's  general  principles  of  administration. 
Such  a  general  edict  was  prized  as  removing  in  a  great  measure  the  evils 
of  uncertainty,  and  it  became  the  custom  for  a  magistrate,  on  entering  office, 
to  publish  his  official  principles  in  this  form.     It  was  called  an  ediUum 
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pirpetuunty  in  contrast  to  temporary  or  occasional  proclamations.  Not  onlj' 
was  it  made  known  by  oral  announcement,  but  it  was  inscribed  on  white 
tablets  and  fixed  up  in  the  forum  in  such  a  position  that  everybody  might 
read  it  with  ease.  The  edicts  published  by  the  city  and  alien  prsetors,  and 
by  the  curule  aediles,  setting  forth  the  rules  they  proposed  to  observe  in 
granting  or  refusing  legal  remedies  during  their  term  of  office,  were  called  edicia 
urbana^  as  opposed  to  the  edicta  provincialia  of  the  provincial  governors  and 
quaestors.  Chief  of  all  edicts  were  the  edicts  of  the  praetors.  Naturally  each 
successive  praetor  was  content  to  adopt  in  the  main  the  rules  of  his  pre- 
decessor, and  the  portion  of  the  preceding  edict  that  he  transferred  to  his 
own  was  called  the  edtcium  tralatitium.  He  was  not  legally  bound  to  accept 
any  such  rules,  but  practically  he  had  little  choice  in  the  matter ;  for  the 
adoption  by  successive  praetors  of  particular  rules  that  supplied  a  felt  want  to 
the  satisfaction  of  the  public  was  an  authoritative  legalisation  of  them  that 
could  not  be  safely  disturbed,  and  if  a  new  rule  had  worked  well  even  for  no 
longer  time  than  the  past  year,  it  could  not  be  rejected  without  at  least  the 
appearance  of  deliberate  or  capricious  unfairness.  It  was  urged  against 
Verres  that  he  had  arbitrarily  altered  the  edict  that  he  received  from  his 
predecessor  in  the  praetorship.  (Cic.  in  Verr,  i,  40-47.)  With  the  growth 
of  this  feeling,  the  edict  at  length  came  to  be  handed  down  from  year  to 
year  with  but  slight  annual  changes.  The  arbitrary  modification  of  an 
tdictum  perpeiuum^  whether  by  addition  or  alteration,  during  a  praetor's 
term  of  office,  was  also  regarded  with  lively  uneasiness  and  disfavour.  Till 
about  B.C.  67,  however,  there  was  no  guarantee,  except  constitutional  usage, 
that  a  praetor  would  adhere  to  his  own  proclamation,  but  in  that  year  a  lex 
Cornelia  was  passed  declaring  it  illegal  for  a  praetor  to  depart  from  his  edict 
The  growth  of  this  edictum  perpeiuum  continued  vigorously  for  more  than  a 
century  after  the  establishment  of  the  empire,  notwithstanding  that  the 
triumph  of  the  imperial  system  involved  the  destruction  of  the  great  elective 
magistracies  of  the  republic.  Under  Hadrian,  Salvius  Julianus  consolidated 
and  arranged  the  Perpetual  Edict,  and  that  work  (a.d.  131)  may  be  taken  to 
mark  the  end  of  praetorian  legal  reform.  Theyi/J  honorarium  included  both 
ihejus pratorium »  and  theyW  cedilicium,  and  this  name  was  given,  because, 
says  Justinian,  those  that  bear  high  honours,  namely  the  magistrates,  have 
given  their  authority  to  this  branch  of  the  law. 

Jus  Gentium, — The  jus  gentium  was  not  exactly  co-extensive  with  the 
jus  konorariunu  Two  distinct  uses  of  the  expression  yV/j  gentium  are  to  be 
discriminated. 

First,  the  Roman  jurists  define  y«j^^«/ir«»«  as  comprising  the  principles 
of  right  and  wrong  recognised  in  the  laws  of  all  peoples  or  bodies  of  men 
politically  organised.  Justinian,  having  separated  public  from  private  law, 
reproduces  from  Ulpian  a  threefold  division  of  Roman  private  law  into 
precepts  of  natural  law  {Jus  naturale\  of  the  law  common  to  all  nations  or 
gentile  law  {Jus  gentium)^  and  of  the  civil  law  or  law  peculiar  to  the  citizens 

*  Taking  juM  prcetorium  as  the  preetor's  edict  (of  mixed  civil  and  gentile  law). 
Plipiniaa's  explanation  limits  it  to  the  jut  peculiar  to  the  pretor,  in  contrast  to  the 
cbril  law  :  "  Jus  prcetorinm  est  quod  prsetores  introduxerunt  adjuvandi  vel  supplendi 
vel  oorrigendi  juris  oivilb  gratia  propter  utilitatem  publicanL"    (D.,  1,  1,  7.) 
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of  Rome  {Jtis  civile),  Gaius  makes  a  twofold  division,  in  which  natural  law 
and  gentile  law  are  regarded  as  synonymous  and  opposed  to  civil  law.  Such 
a  division,  however,  has  but  little  foundation  in  the  facts  of  Roman  law,  and 
possesses  no  scientific  value ;  and  its  philosophical  air  and  emptiness 
constitute  its  sole  interest.  It  probably  owes  its  start  to  the  ethical  maxim 
of  the  Stoics  inculcating  the  duty  of  conforming  to  nature  ;  and  this  insig- 
nificant and  purely  theoretical  matter  appears  to  be  the  only  trace  of  Stoical 
influence  (it  cannot  be  called  impression)  on  Roman  law.  This  fanciful  jus 
gentium,,  corresponding  so  closely  to  natural  law,*  is  a  late  generalisation  on 
the  basis  of  the  real  and  most  vca-^orX.zxiX.  jus  gentium  now  to  be  mentioned. 

Second,  the  original  jus  gentium  was  the  practical  outcome  of  the 
necessity  that  pressed  upon  the  Romans  to  provide  rules  of  law  for  the 
settlement  of  disputes  between  Roman  citizens  and  aliens,  and  between 
aliens  and  aliens.  It  was  that  portion  of  the  Roman  law  that  grew  up, 
typically  and  chiefly,  in  the  edict  of  the  alien  praetor.  The  civil  law  being 
applicable  to  citizens  alone,  the  praetor  and  the  arbitrators  must  necessarily 
decide  causes  between  aliens  and  between  citizens  and  aliens,  in  accordance 
with  their  notions  of  what  was  equitable  and  just  {cequum  et  bonum)^  influenced 
of  course  by  such  usages  and  notions  as  commonly  prevailed  in  dealings  be- 
tween aliens  and  between  citizens  and  aliens.  This  body  of  equitable  principles 
constituted  i^t jus  gentium  as  opposed  generally  to  jus  civium.  While  the  edict 
of  the  alien  praetor  constituted  it  law  for  aliens,  the  edict  of  the  city  praetor  im- 
posed it  as  law  upon  Roman  citizens.  Jus  gentium^  accordingly,  is  not  a 
collection  of  rules  common  to  the  law  of  all  political  societies  of  men,  but  a  col- 
lection of  rules  governing  the  intercourse  of  Roman  citizens  with  the  members 
of  all  foreign  nations  reduced  to  subjection  to  Rome.  Gradually  precepts  of 
th^  jus  gentium  were  transferred  to  regulate  the  mutual  intercourse  of  citizens, 
by  two  main  agencies — the  edict  of  the  city  praetor  and  the  writings  of  the 
jurists.  A  third  possible  agency  is  suggested  by  Mr  Poste  :  if  any  of  the 
oral  formularies  of  the  earliest  system  of  procedure  (Jegis  actiones)  contained 
an  instruction  to  the  judex  to  govern  himself  by  his  views  of  equity  and 
expediency  {aquum  et  bcnum)^  or  in  equivalent  terms,  such  formularies  may 
be  regarded  as  a  third  source  of  gentile  or  natural  law.  Many  rules  of  law 
were  common  to  the  civil  and  the  gentile  law,  to  Romans  and  to  aliens  alike ; 
for  example,  many  of  the  contracts  used  in  every-day  business — purchase  and 
sale,  letting  and  hiring,  partnership,  etc,  and  the  so-called  real  contracts. 
Positive  institutions  peculiar  to  Roman  citizens  might  not  be  thrown  open  to 
aliens,  but  corresponding  alien  institutions  received  legal  recognition,  as 
gentile  marriage,  bonitary^  possession,  and  gentile  forms  of  contract. 

*'  It  is  clear,  from  what  has  been  said,  that  the  Jus  Gentium  became  a  body 
of  positive  law  among  the  Romans.  But  it  must  not  be  viewed  as  identical 
with  Jus  Honorarium,  for  the  Edicta  of  the  Praetor  Urbanus  contained 
many  rules  of  strict  Roman  law.  Nor  must  we  view  Jus  Civile  and  Jus 
Gentium  as  opposed  to  one  another,  and  Jus  Civile  again  subdivided  into 

^  Apart  from  Ulpian's  application  of  Natural  Law  to  facts  antecedent  to  and  out- 
nde  of  the  relations  of  political  society,  the  one  great  point  of  difference  acknowledged 
by  the  Romans  was  in  the  matter  of  slavery.  Slavery,  though  opposed  to  the  Law  uf 
Nature,  was  an  institution  of  the  jus  gentium.  The  Law  of  Nature  seems  to  have 
availed  but  slowly  to  soften  the  rigour  of  the  jut  gentium  in  respect  of  the  slave. 
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Jus  Civile  and  Jus  Honorarium.  For  the  Provincialia  Edicta  contained  both 
much  of  the  Jus  Gentium  and  much  particular  law  ;  and  the  edictum  of  the 
Praetor  Peregrinus  also.  The  Jus  Honorarium^  or  the  Edicta  of  the 
Praetors,  were  the  organ  by  which  the  Roman  law  received  its  general 
principles ;  and  the  chief  part  of  these  general  principles  are  founded  on  the 
Jus  Gentium.  The  opposition  of  Jus  Civile  and  Jus  Honorarium  is  strictly 
an  opposition  of  form  ;  but  to  this  form  we  must  add  the  material  opposition, 
which  consisted  in  this,  that  the  matter  of  the  Edicta  was  derived  from 
another  principle  than  the  Jus  Civile ;  it  was  derived  from  the  naiuralt's 
aquitiUy  the  characteristic  of  the  Jus  Gentium."  (Long,  Ciceronis  Orat. 
("  Bibl.  Classica"  series),  VoL  L  {Virr.  libH  siptem),  Excursus  IV.  {Edicta 
Magistratuum\  p.  190.) 

Condictio. — To  the  four  forms  of  statute-process  recognised  in  the  Twelve 
Tables  there  was  subsequently  added  a  fifth  called  condictio  (or  notice). 
Gains  (iv.  19)  tells  us  that  it  was  created  by  the  lex  Silia  (B.C.  244)  ^  for  the 
recovery  of  a  determinate  sum  of  money,  and  extended  by  the  lex  Calpumia 
(B.C.  234)  1  to  the  recovery  of  every  determinate  thing.  Sir  H.  S.  Maine, 
however,  holds  to  the  opinion  that  it  was  only  regulated,  not  created,  by 
those  laws.  Gains  explains  that  in  condictio  the  plaintiff  gave  notice  to  the 
defendant  to  appear  before  the  praetor  on  the  thirtieth  day  after  the  summons 
to  choose  an  arbitrator  ;  but  he  adds  that  in  his  day  there  was  no  longer  any 
propriety  in  the  designation,  for  in  such  cases  notice  had  ceased  to  be  given. 
The  essence  of  the  process  was  that  the  parties  entered  into  a  sponsio  and 
restipulaiio — that  is,  they  laid  a  wager  whereby  one- third  of  the  sum  (or 
of  the  value  of  the  thing)  in  dispute  went  to  the  winner  (and  not,  as  in 
the  sacramentuntf  to  the  state),  along  with  the  subject  litigated.  Jurists  of 
the  time  of  Gains  could  not  understand  the  necessity  for  a  new  process  when 
the  sacrafmntum  and  judicis  postulatio  would  have  compassed  the  end  in 
view.  Sir  H.  S.  Maine  points  to  the  difference  between  a  present  arbitrator, 
as  supposed  in  the  scuramentum^  and  a  ftiture  arbitrator  (thirty  days  hence), 
with  an  inmiediate  wager,  as  in  the  condictio,  Mr  Poste  remarks  that  '*  at 
this  period  the  sacramentum  would  be  practically  confined  to  real  actions 
before  the  Centumviral  Court ;  condictio  would  be  the  appropriate  personal 
action  for  recovering  a  certain  sum  or  thing  due  upon  a  unilateral  contract, 
real  {mutuum\  verbal  {stipulation  or  literal  {expensilatio) ;  and  judicis 
postulatio  the  appropriate  personal  action  for  recovering  an  uncertain  sum 
due  on  a  bilaterad  contract,  and  enforcing  obligations  to  perform  {facere) 
rather  than  to  convey."  (Posters  Gaius^  iv.  i8-20,  Comm.)  In  any  case 
the  condictio  is  distinctly  preferable  to  the  sacramentum.  It  is  simpler,  and 
better  adapted  to  the  ends  of  civil  procedure,  for  it  begins  at  once  with 
reciprocal  wagers,  and,  by  awarding  the  sums  staked  to  the  winner,  it 
introduces  costs. 

Defects  of  Statute-Process, — The  five  legis  actioneSy  however,  were  very 
limited  in  their  application,  exceedingly  inconvenient,  and  most  uncertain. 
They  could  not  be  applied  by  any  one  except  a  Roman  citizen,  so  that  the 
increasing  ntunbers  of  aliens  at  Rome  were  entirely  excluded  from  recourse 

^  Some  criticB  carry  the  d&te  as  far  back  as  the  fifth  centary  before  Christ,  shortly 
after  the  date  of  the  Twelve  Tables.    See  p.  62,  middle. 
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to  them.  Besides,  they  were  not  suitable  for  every  form  of  grievance  in  a 
state  of  society  that  had  long  outgrown  them.  They  were  intolerably 
vexatious  in  requiring  the  personal  appearance  of  the  parties  and  in  not  per- 
mitting them  to  employ  an  agent.  They  were  dangerously  uncertain,  for 
litigants  had  to  select  the  forms  of  procedure  for  themselves,  and  the  slightest 
mistake  ruined  their  whole  case.  The  professional  knowledge  that  would 
have  introduced  more  certainty  into  the  use  of  the  forms,  was,  in  the  earliest 
times,  carefully  withheld  from  the  people  at  large.  It  was  not  till  B.C.  304 
that  the  formularies  of  actions  and  the  lawful  court-days  were  published  by 
Cneius  Flavius,  and  a  century  more  elapsed  till  the  publication  of  the  work 
of  Sextus  yClius  Paetus  on  the  Twelve  Tables.  Old  patricians  that  had  filled 
high  offices  of  state,  and  the  first  straggling  jurisconsults,  could  gfive  addi- 
tional assistance  to  puzzled  litigants.  But  all  such  aids  to  the  sure  selection 
of  forms  must  have  been  limited  to  a  narrow  circle,  and  the  advantages  of 
them  could  hardly  have  reached  the  great  body  of  the  people.  Gaius  (iv.  30) 
records  that  the  system  of  statute-process  fell  into  discredit  and  desuetude 
owing  to  the  excessive  subiilitas  of  the  jurists.  Probably  more  stress  might 
justly  be  laid  on  the  merciless  rigidity,  the  absolute  want  of  elasticity  in  its 
forms,  and  the  irremediable  consequences  of  the  slightest  departure  from 
any  one  of  them.  These  last,  at  any  rate,  were  its  most  serious  defects.  In 
both  points  the  new  system  that  had  been  growing  up  alongside  of  it  ever 
since  the  institution  of  the  praetorship  made  an  immense  advance.  Whereas 
the  statute-process  began  with  the  form,  and  was  liable  to  be  invalidated  by 
error  at  every  stage  up  to  the  litis  contestatiOy  the  formula  was  not  settled  till 
the  issues  bad  been  sifted  out  by  both  parties,  assisted  by  jurists,  before  the 
magistrate  ;  and  then  it  was  settled,  not  by  the  plaintiff,  but  by  the  magistrate 
himself ;  and  up  to  this  point  no  fatal  error  could  possibly  creep  in.  Again, 
whereas  the  statute-process  gave  no  remedy  imless  the  plaintiff  could  find  a 
form  for  the  proper  expression  of  his  claim,  the  new  system  enabled  the 
prsetor  to  accommodate  the  formula  to  any  ground  of  action,  and  to  grant  a 
new  action  suitable  to  the  circumstances  that  had  developed  since  the  days 
of  the  Twelve  Tables. 

The  Formulary  System, — The  origin  of  the  writteij  formula  may  not 
improbably  be  sought  in  the  department  of  the  Alien  Praetor.  The  forms 
of  the  legis  adiones  being  the  peculiar  heritage  of  Roman  citizens,  it  fell 
to  the  Alien  Praetor  to  devise  some  substitute  in  cases  wherein  aliens 
were  parties.  In  doing  so,  he  naturally  preserved  the  essential  features 
of  the  Roman  system,  introducing  only  such  modifications  as  were  either 
absolutely  necessary  or  practically  desirable.  Thus,  he  did  not  undertake 
to  hear  and  decide  causes  himself,  but  referred  them  to  arbitrators — ^not 
the  Roman  judices^  but  the  recuperatores.  Again,  as  in  the  legis  acHones^ 
the  Praetor  elicited  from  the  parties  the  question  in  controversy  between 
them  ;  but  instead  of  wrapping  this  up  in  the  rigid  forms  of  \}^^jus  civtle^ 
he  was  content  to  make  out  a  plain  written  instruction  to  the  arbitrators, 
informing  them  that,  if  they  found  the  fact  to  be  so-and-so,  they  should 
order  the  defendant  to  pay  so-and-so.  This  was  the  essential  char- 
acter of  the  formula  in  factum;  it  contained  no  positive  assertion  of  any 
right  in  the  plaintiff,  but  proceeded  at  once  from  a  recital  of  the  facts 
constituting  the  complaint,  to  give  the  arbitrators  power  to  award  damages. 
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By  a  very  simple  and  ingenious  variation  of  iSat  formula^  it  was  possible  to 
admit  an  agent  or  attorney  either  for  the  plaintiff  or  the  defendant.  Thus, 
"If  Dio  has  received  in  deposit  a  golden  vase  of  Agerius,  and  refuses  to 
give  it  up,  let  the  recuperaiores  order  Dio  to  pay  to  Negidius  the  value  of 
the  vase."  By  introducing  the  name  of  the  attorney  Negidius,  Agerius  was 
relieved  from  all  trouble  in  connection  with  the  proceedings. 

In  ascribing  the  origin  of  the  ^rnXXtXi  formula  to  the  necessity  of  provid- 
ing for  aliens  there  is  an  element  of  conjecture,  but  the  account  cannot  be 
fer  wrong.  The  next  step  is  the  introduction  <A  formula  in  civil  causes 
between  citizens.  This  may  have  been  one  of  the  objects  of  the  lex^butia. 
At  all  events,  there  can  be  little  temerity  in  hazarding  the  assertion  that 
formula  were  brought  in  for  citizens  first  in  the  case  of  actiones  in  personam^ 
and  that  a  very  considerable  interval  elapsed  before  they  were  allowed  in 
actioms  in  rem.  Whether  this  interval  corresponds  with  the  distance 
between  the  lex  Abulia  and  the  leges  Julia  is  a  matter  of  conjecture.  But 
there  is  no  doubt  that  the  first  formula  admitted  in  causes  between  citizens 
was  a  simplification  of  the  condictioy  which  in  turn  may  be  viewed  as  a 
modification  of  the  sacramentum.  The  cardinal  difference  between  them 
was  the  omission  of  the  reciprocal  wagers  that  formed  an  indispensable  pre- 
liminary to  the  concetto.  The  steps  whereby  the  formula  was  adapted  to 
aaions  for  property  can  be  traced  with  certainty,  from  the  sacramentum  to 
trial  by  sponsio  or  wager,  and  then  to  direct  submission  of  the  right  of  the 
plaintiff  to  the  judgment  of  Xhit  judex. 

The  exact  force  of  the  Lex  Abulia  and  of  the  two  leges  Julia  mentioned 
by  Gaius,^  is  by  no  means  clear.  It  has  commonly  been  supposed  from  the 
statement  of  Gains  that  they  formally  abolished  the  legis  actiones  (except  in 
certain  cases)  and  established  the  formula  in  their  place.  The  excepted 
cases  were — (i)  cases  of  apprehended  damage  {damni  infecii)y2xA  (2)  causes 
intended  to  go  before  the  centumviral  court ;  but  by  the  time  of  Gains  the 
legis  actio  had  been  practically  discarded  in  the  case  of  apprehended  damage. 
There  is  a  tendency  now  to  understand  that  the  lex  Abulia  formally  intro- 
duced the  Formulary  procedure^  and  simply  left  the  statute-process  to  its 
chances  of  existence,  which  were  continuously  limited  as  time  went  on,  and 
in  the  days  of  Gains  were  restricted,  legally  to  two  classes  of  causes,  and 
practically  to  one  class.  In  any  case  those  leges  are  the  signs  of  the  decline 
of  the  statute- process,  and  if  not  formally,  yet  practically  they  abrogated  it 
After  the  decay  of  the  system  of  statute-process,  however,  the  forms  still 
survived  for  many  a  day,  in  the  ceremonies  of  adoption,  in  the  manumission 
of  slaves,  in  the  emancipation  of  sons,  and  in  conveyance  by  in  jure  cessio. 
And  it  left  traces  of  its  influence  on  the  praetorian  system  that  grew  and 
flourished  by  its  side  and  finally  superseded  it. 

The  marked  feature  of  the  new  system  of  procedure  injure  lay  in  the 
forms  containing  the  praetor's  instructions  to  the  judex.  Such  forms  were 
designated  formula.  The  judex  was  bound  to  adhere  to  his  instructions, 
and  thus  it  was  a  matter  of  the  utmost  importance  that  the  right  formula 

*  6.,  iv.  80-81.  The  Ux  jEbutia  is  nraally  assigned  to  about  B.O.  170 ;  but 
conjecfcnre  places  it  at  various  points  between  B.a  800  and  100.  The  leges  Jvlia  are 
supposed  to  be  legm  judieiaria  of  GsBsar  or  Augustas— perhaps  b.o.  45  and  25. 
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should  be  given.  The  shaping  of  the  formula  was  entirely  in  the  hands  of 
the  magistrate,  who  was  free  to  var>'  it  in  such  ways  as  to  secure  what  he 
considered  the  substantial  justice  of  the  case.  Some  formula  were  framed 
so  as  to  state  a  fact  {in  factum  conceptce)^  on  which  the  judgment  was  based, 
and  they  also  specified  either  generally  or  with  limitations  the  amount  of  the 
award  ;  others  were  framed  so  as  to  state  a  right  of  the  plaintiff  or  a  duty  of 
the  defendant  {in  jus  concepta).  There  was  no  essential  difference  in 
procedure  between  an  actio  and  an  interdictumj  the  latter  in  this  respect 
precisely  imitated  the  former. 

operation  of  the  Proetof^s  influence, — The  action  of  the  Praetor  affected 
the  law  in  three  distinct  ways. 

First  The  praetor  denied  to  a  person  having  a  perfect  legal  right  his 
proper  remedy.  The  plaintifTs  claim  might  be  perfectly  valid  by  the  civil 
law,  and  yet  to  give  effect  to  it  might  work  injustice.  In  order  to  prevent 
this  deplorable  result,  the  praetor  recognised  a  merely  equitable  defence 
(exceptio).  If  the  defendant  was  able  to  advance  and  establish  facts  sufficient 
to  show  that  injustice  would  flow  from  the  enforcement  of  the  plaintifTs 
claim,  then  the  praetor  would  invest  such  a  defence  with  the  force  of  a  legal 
protection  against  the  plaintiff's  claim.  The  strict  letter  of  the  old  law,  if 
not  set  aside,  was  prevented  from  carrying  its  unfairness  into  action.  Some 
exceptiones  the  praetor  set  forth  in  his  edict,  others  he  granted  to  suit 
particular  cases  after  inquiry.  But,  while  some  exceptions  were  based  on 
the  jurisdiction  of  the  praetor,  there  were  others  created  by  statute  or  some- 
thing equivalent  to  statute.    (G.  iv.  1 15-137,) 

Second,  The  praetor  gave  old  actions  to  persons  having  no  legal  right.  In 
many  cases,  while  basing  his  formula  on  an  old  rule  of  law,  he  extended  its 
application  in  accordance  with  the  newer  ^necessities  of  the  situation — a 
discretionary  power  of  the  utmost  value,  although  of  considerable  danger  in 
the  hands  of  unskilful  or  dishonest  magistrates.  This  extension  of  old  actions 
to  new  cases  Gaius  describes  as  a  Fiction.  It  was  a  rigid  maxim  of  law,  for 
example,  that  the  praetor  could  not  make  an  heir  ;  yet  the  praetor  contrived, 
under  the  name  of  bonorum  possession  to  give  to  a  person  £dl  the  rights  and 
duties  of  an  heir.  For  it  often  happened  that  a  person  with  no  title  by  the 
civil  law  was  nevertheless  the  rightful  heir  on  grounds  of  natural  justice.  In 
the  actions  brought  by  such  a  person  the  formula  ran  in  this  way  :  **  If— 
were  Aulus  Agerius  heir — Numerius  Negidius  ought  to  pay  him  xxx  sestertii: 
let  i}[A  judex  condemn  Numerius  to  pay  him  that  amount."  This  form  does 
not  make  the  false  averment  that  Aulus  Agerius  is  heir  ;  it  simply  directs 
\!ci^  judex  to  give  the  same  sentence  against  Numerius  as  if  Aulus  Agerius 
were  heir.  It  was  perhaps  less  of  a  shock  to  put  the  matter  in  this  way,  than 
it  would  have  been  to  say  plainly  and  directly  that  Aulus  Agerius  ought  to 
recover  whether  he  was  heir  or  not  It  conveyed  the  impression  that  if 
Aulus  were  not  heir  according  to  strict  law,  nevertheless  in  justice  he  ought 
to  be.  Such  an  action  seems  rather  a  hypothetical  than  a  fictitious  action. 
It  was  said  to  be  founded  on  utility  {actio  utilis).  In  some  actions,  indeed, 
the  praetor  took  a  more  direct  and  bolder  course  ;  for  example,  in  the  case  of 
a  sale  of  inheritance,  the  defendant  was  condemned  to  pay  the  buyer  if  it 
appeared  that  he  owed  money  to  the  deceased. 

Third.  The  praetor  introduced  entirely  new  actions.    Of  these  much  the 
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most  important  is  the  Interdict  When  the  praetor  introduced  a  new  right 
in  rem  the  remedy  he  gave  was  called  interdiciumy  and,  in  some  cases, 
decretum.  (G.  iv.  138-170.)  When  he  introduced  new  rights  in  personam^ 
his  remedy  was  called  actio.  The  exception  of  the  acHo  Serviana^  which 
was  brought  to  vindicate  a  right  in  rem,  may  be  explained  in  various  ways ; 
but  it  is  sufficient  to  remark  that  this  action  was  not  introduced  until  a  period 
when  the  word  interdictum  was  beginning  to  lose  its  exclusiveness.  There 
appears  to  be  no  instance  where  a  remedy  for  a  right  in  personam  is  called 
interdicium.  In  the  time  of  Justinian  there  was  no  substantial  difference 
between  interdicts  and  actions;  Gaius  indicates  that  the  procedure  was 
exactly  similar  in  both  cases ;  and  we  can  hardly  say  more  than  that  the 
distinction  between  interdicium  and  actio  appears  to  have  only  a  historical 
significance,  testifying  merely  that  certain  rights  in  rem  were  created  by  the 
praetor.* 

Besides  cases  of  an  executive  character,  such  as  proceedings  for  the 
execution  of  judgments  or  to  enforce  the  rules  of  procedure,  the  praetor  sat  as 
judge  to  investigate  and  determine  disputes  between  litigants.  For  example, 
if  a  minor  under  twenty-five  had  foolishly  or  imprudendy  entered  into  a 
bargain  that  resulted  in  serious  loss  to  him,  the  praetor  might  personally  hear 
the  evidence  and  redress  the  disadvantage  by  making  the  bargain  void 
{restitutio  in  integrum).  And  even  persons  over  twenty-five  might  similarly 
be  relieved  firom  the  consequences  of  fraud  or  force  practised  or  exercised 
upon  them.  But  such  relief  the  praetor  granted  only  when  no  other  remedy 
by  €u:tio  or  exceptio  was  available^  Under  the  empire  this  Extraordinary 
Procedure  rapidly  superseded  the  formulary  system. 

The  Prcetor^s  Jurisdictio  and  Imperium, — The  power  of  the  praetor  was 
twofold  :  he  possessed  hath  jurisdictio  and  imperium,  Jurisdictio  expressed 
his  unlimited  power  of  administering  the  civil  law  in  the  ordinary  course  of 
procedure  {ordo  judiciorum).  Under  the  forms  of  Statute-Process  {legis 
actianes\  it  was  summed  up  in  three  words— //<?,  dico^  addico—yxXXtx^^  by  the 

'  Mr  Pofite  {fiaiuz^  iv.  188-170,  Comm.,  page  622,  2d  ed.)  makes  the  distinctioD 
rest  on  the  point  of  origin  and  the  sanction.  "Interdicts  are  characterised  by  Gains 
as  proceedings  wherein  the  prstor  *  prineipaUter  auctoritatem  suam  interponit.' 
Prineipaliter  may  simply  refer  to  the  chronological  order  of  steps  in  legal  proceed- 
ings ;  and  then  interdict  prooednre  will  be  characterised  by  the  fact  that  it  opens 
with  a  oommaiMi  of  the  prsator  {interdietum),  whereas  ordinary  procednre  opened  with 
an  act  of  the  plaintiff  {in  jus  voccttio)  and  the  pi-»tor's  authority  was  not  very  signally 
manifested,  at  least  in  statute-process,  till  the  stage  of  execution  {addicUOf  mi$8io  in 
poi§e$rionem).  But  Bethmann-Hollweg,  sect  98,  seems  correct  in  giving  a  less  insig- 
uificant  meaning  to  the  term  which  expresses  the  essential  contrast  of  Interdict  and 
Action,  and  interpreting  the  word  pi'incipaliter  as  expressive  of  the  pre-eminence, 
fupremacy,  or  absolate  power,  of  the  praetor  in  the  sphere  where  interdicts  were 
employed.  The  contrast  then  will  be  between  the  jurisdictio  of  the  praetor  and  his 
imperium"  Elsewhere  (page  624),  however,  Mr  Poste  admits  that  " this  feature  was 
not  peculiar  to  interdicts  ;  but  if  we  suppose  that  interdicts  were  coeval  with  statute- 
process,  and  formed  a  matter  of  coffniiio  extraordinaria,  and  that,  further,  the  other 
subjects  of  eogniUo  extraordinaria  were  then  imperfectly  developed,  at  such  a  period 
interdicts  would  form  the  most  signal  manifestation  of  magisterial  auctoritas :  and  it 
is  peihaps  to  a  jurist  of  this  period  that  the  definition  we  have  quoted  is  due." 
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praetor  in  disposing  of  the  several  stages  of  a  case.  That  is  to  say,  he  gave 
permission  to  bring  the  cause  into  court  {dare  actionem)^  and  he  appointed 
an  arbitrator  {dare  judicem) ;  he  stated  the  law  and  shaped  its  application 
for  the  investigation  of  the  case  before  the  arbitrator  {iUcere  jus) ; '  and  he 
formally  gave  effect  to  the  decision  of  the  arbitrator  by  vesting  through 
his  judgment  a  title  to  property  or  to  damages  {addicere  bona  or  damna). 
Under  the  formulary  process,  the  oral  statement  of  the  law  in  the  first 
person  was  superseded  by  a  written  document  expressing  the  praetor's 
directions  or  decision  in  the  imperative  form.  The  other  element  of  the 
praetor's  power,  the  imperium^  vested  in  him  as  part  of  the  sovereign  power 
(practically  restricted)  that  he  possessed  in  virtue  of  his  magistracy.  As 
associated  with  (D.  i,  21,  i),or  as  embracing  (D.  2,  i,  3),  the  jurisdiction  it 
was  called  imperium  mixtum^  in  contrast  with  imperium  merum^  the  mere 
power  of  the  sword,  a  criminal  jurisdiction.  On  the  imperium  were  based 
the  legislative,  as  opposed  to  the  merely  administrative,  functions  of  the 
praetor.  "  In  legis  actio  the  legislator  and  the  litigants  seem  alone  to  occupy 
the  scene.  The  praetor  is  only  present  as  master  of  the  ceremonies,  and 
even  as  such  can  only  utter  sentences  which  the  legislator  has  previously 
dictated.  In  the  formulary  system  the  praetor  appears  with  much  larger 
attributions  ;  he  seems  to  have  stepped  in  front  of  the  legislator  and  has 
taken  much  of  the  initiative  from  the  suitors.*  (Poste,  Gaius^  iv.  138- 170 
Comm.)  He  appoints  new  actions  {aciiones  honoraria,  or  prceiorits^  no 
longer  limiting  himself  to  those  appointed  by  statute.  In  such  actions  (as 
opposed  to  actions  of  the  civil  law,  actiones  legiHmce\  ^  the  praetor,  except  so 
iax  as  he  abstained  with  a  demure  deference  from  inserting  in  the  formula 
the  sacred  term  Oportere^  certainly  exercised  the  attributions  of  a  legislator. 
A  similar,  though  not  identical,  division  was  that  into  judicia  legitima  and 
judida  imperio  coniinenHa  (binding  by  imperium) ;  a  division  that,  roughly 
speaking,  corresponded  to  the  functions  of  the  praetor  in  imperial  Rome,  and 
his  functions  in  the  subject  provinces.  This  last  division,  Uiough  important 
in  its  time,  was  more  purely  historic  and  accidental  than  the  preceding  ;  it 
has  left  a  less  permanent  impress  on  Roman  law,  and  its  traces  are  nearly 
effaced  from  the  compilation  of  Justinian."  (Poste,  GaiuSn  iv.  138-170, 
Conun.)  Again,  in  the  exercise  of  his  Cognitio  Extraordinaria  (as  opposed 
to  statute-process  and  the  formulary  system,  composing  at  different  periods 
the  ordinary  course  of  procedure),  the  praetor  personally  made  an  investiga- 
tion of  the  facts  and  issued  a  decree,  which  he  could  enforce  by  fine,  distress, 
and  imprisonment ;  thus  assuming  the  functions  of  the  judex  and  of  the 
legislator  as  well.  The  jurisdictio  might  be  delegated,  but  not  the 
imperium. 

The  praetor  stands  in  Roman  law  midway  between  the  jurisconsults  and 
the  legislature.  His  right  to  alter  the  law  was  openly  acknowledged,  but  it 
was  not  unlimited.  He  was  surrounded  by  a  firm,  although  invisible  and 
somewhat  elastic,  band.  He  was  checked  by  public  opinion,  and  by  the 
probability  of  having  to  answer  for  his  conduct  on  demitting  ofiice.     He  may 

^  J>%fitTt  ju$  (cf.  jurtB^icHo),  aooording  to  Ulpiaa  (D.  2,  1,  1),  is  the  widest 
dMigsation  of  the  authority  of  the  praetor,  including  not  merely  the  oompulaoxy 
reference  to  arbftntioD,  bnt  the  appointment  of  tutor*,  etc. 
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be  viewed  as  the  keeper  of  the  conscience  of  the  Roman  people,  as  the  person 
that  was  to  determine  in  what  cases  strict  law  was  to  give  way  to  natural 
justice  {naturalis  aquitas).  Even  a  wider  authority  than  this  was  ascribed 
to  him,  for  he  was  to  entertain  general  considerations  of  utility  {publica 
tttilitas).  A  single  example  may  suffice  to  show  that  the  praetor's  edict  was 
confined  within  real/although  indefinable,  limits.  The  Twelve  Tables  gave 
the  succession  to  a  father  to  his  children  under  his  potestasj  the  children 
released  fix)m  the  potesfas  did  not  succeed.  The  praetor,  however,  did  not 
scruple  to  admit  emancipated  children  to  succeed  their  fathers  ;  but  it  was 
reserved  for  later  legislation  to  provide  that  a  child  should  succeed  its 
mother. 

The  work  of  the  praetor  may  be  summed  up  under  three  heads.  It  was 
the  praetor  chiefly  that  admitted  aliens  within  the  pale  of  the  Roman  law. 
To  him  is  mainly  due  the  change  whereby  the  formalism  of  the  civil  law  was 
superseded  by  well-conceived  rules  giving  effect  to  the  real  intentions  of 
parties.  Lastly,  he  took  the  first  and  most  active  share  in  transforming  the 
law  of  intestate  succession,  so  that,  for  the  purpose  of  inheritance,  the  family 
was  regarded  as  connected  by  the  natural  relation  of  blood  instead  of  the 
artificial  relation  oipoiestas. 

The  jEdiles. — The  two  Plebeian  ^diles  were  first  elected  in  B.C.  494  as 
assistants  to  the  tribunes.  They  were  charged  with  the  special  duty  of  keeping 
the  tablets  whereon  were  inscribed  the  laws  passed  by  the  popular  assem- 
blies and  (after  B.C.  446)  the  decrees  passed  by  the  senate.  In  course  of  time 
they  had  new  duties  laid  upon  them,  and  they  gradually  came  to  be  regarded 
as  independent  magistrates.  On  the  establishment  of  the  praetorship  in 
i:.C  367,  the  election  of  two  Curule  JEdiles  was  agreed  upon  between  the 
patricians  and  the  plebeians,  the  chief  duty  assigned  to  them  being  ostensibly 
the  magnificent  celebration  of  the  Ludi  Romania  in  commemoration  of  the 
union  of  the  two  orders.  The  Curule  iEdiles  were  to  be  patricians ;  next  year, 
however,  it  was  arranged  that  they  should  be  patrician  and  plebeian  in  alternate 
years,  and  presently  it  was  agreed  that  they  should  be  elected  from  both 
orders  indifferently.    The  first  Curule  -/Ediles  were  elected  in  B.c  365. 

The  jurisdiction  of  the  aediles  seems  to  have  been  limited.  Their  duties 
arc  sununed  up  by  Cicero  in  three  heads.  First,  they  were  curatores  urbis, 
buigh  magistrates,  and  commissioners  of  police  and  of  public  health.  Second, 
tliey  were  curatores  annona^  inspectors  of  the  markets,  and  commissioners 
for  the  storing  up  and  distribution  of  the  imports  of  grain.  In  B.C.  45  Julius 
Caesar  created  two  additional  plebeian  aediles  to  look  after  the  supply  of 
com  {jEdiUs  Cereales),  Third,  tfie  aediles  were  curatores  ludorum  solennium^ 
superintendents  of  the  arrangements  for  the  public  games.  To  the  plebeian 
aediles  also  fell  the  duty  of  instituting  prosecutions  against  (i)  persons  that 
occupied  more  than  their  legal  extent  of  state  land  {ager publicus)\  (2)  tenants 
of  state  pastures  that  pastured  thereon  more  than  the  legal  number  of  flocks 
and  herds  ;  and  (3)  money-lenders  that  exacted  an  illegal  rate  of  interest — 
an  such  persons  being  regarded  as  offenders  ag^nst  interests  that  were 
peculiarly  plebeian.  The  aediles  (according  to  some  authorities,  only  the 
curule  aediles),  on  entering  office,  issued  edicts  or  rules  of  administration 
{jus  cedilicium\  and  they  were  empowered  to  inflict  fines, — for  example  in 
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respect  of  nuisances,  unwholesome  provisions,  light  weights,  avaricious 
hoarding  of  grain  in  time  of  scarcity.  Their  judicial  powers  seem  to  have 
been  chiefly  exercised  in  reference  to  sale,  and  that  mosdy  of  grain,  slaves,  and 
cattle.*    The  JUS  adilicium  was  reckoned  as  part  of  the  jus  honorarium. 

Promncial  Magistrates. — In  addition  to  his  military  duties,  the  Provin- 
cial Governor^  whether  proconsul  or  proprsetor,  exercised  supreme  jurisdic- 
tion in  all  causes,  civil  and  criminal — like  the  praetor.  He  was  guided  and 
restricted  by  the  particular  law  or  laws  constituting  and  regulating  his  pro- 
vince. Each  province  came  to  be  divided  into  judicial  districts  {juridici 
conventus,  jurisdictiones\  and  the  governor  went  on  circuit,  holding  an 
assize  {fonventus)  in  the  principal  town  of  each  district  at  least  once  a-year. 
With  the  aid  of  a  board  of  assessors  (consilium)^  chosen  from  the  qualified 
jurymen  of  the  province  in  attendance  {conventus\  he  decided  appeals  from 
local  courts,  as  well  as  fresh  cases  of  importance.  All  his  cvrXjudices  were 
rect^eratores.  The  governor  might  punish  provincial  offenders  with  imprison* 
ment,  flogging,  or  even  death  ;  but  Roman  citizens,  convicted  on  a  criminal 
charge,  always  enjoyed  the  right  of  appeal  to  Rome. 

The  Qjuastor^  who  always  accompanied  the  provincial  governor,  and  who 
was  supposed  to  live  in  the  closest  intimacy  and  friendship  with  him,  exercised 
the  functions  of  curule  aedile. 

2.   The  Arbitrators, 

Under  the  Republic,  the  Arbitrators  were  of  four  classes— ^/i/^^r,  arbiter^ 
centumviri^  recuperatores.  Judex  was  also  used  as  a  general  term  applicable 
to  all  the  classes. 

Judex. — The  office  oi  judex  is  of  unknown  origin.  It  certainly  remounts 
to  the  Twelve  Tables,  of  which  certain  extant  provisions  refer  to  ho\h  judex 
and  arbiter.  Besides,  the  old  legis  actio  called  Judicis  PostuleUio  is  decisive 
evidence  of  its  antiquity. 

In  the  early  centuries  of  the  republic,  although  in  principle  the  litigants 
in  civil  suits  were  always  free  to  choose  \he\r  judex,  yet  in  feet  they  were 
confined  to  the  selection  of  senators.  This  limitation  continued  down  to  the 
times  of  the  Gracchi. 

Till  B.a  123  the  consilium^  or  jury  {judices\  in  criminal  trials,  before 
Special  Commissions  {Quastiones)  and  Standing  Commissions  {Quastiones 
Perpetua)  alike,  had  been  drawn  exclusively  from  the  senatorial  body.  In 
this  year,  however,  the  lex  Sempronia  was  carried  by  C.  Sempronius  Gracchus 
— the  first  of  a  series  of  judiciary  laws  {leges  judidaria\  by  which  the  friends 
and  the  foes  of  the  senate  from  time  to  time  endeavoured  to  fix  the  classes 
that  should  furnish  the  criminal  jurors.  This  act  stript  the  senatorial  order 
of  their  exclusive  judicial  power,  and  enacted  that  the  judices  should  be 
chosen  from  the  Order  of  Knights  {Equites,  Ordo  Equester)—2i  non-military 
class,  now  for  the  first  time  constituted  a  politicsd  body,  and  consisting 
simply  of  citizens  (of  non-senatorial  families)  possessed  of  a  certain  property 
qualification  {census  equester\  namely,  400,000  sesterces.    This  reform  was 

*  The  duties  and  honotus  of  carule  edile  are  aet  forth  by  Cicero  {yn  Vm*.,  V.  14). 
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acknowledged  by  the  popular  party  to  be,  on  the  whole,  a  vast  improvement ; 
although  it  had  little  effect  on  the  trials  for  Restitution  of  mal-appropriations 
{Repetunda\  the  provincial  governors  being  blind  and  deaf  to  the  exactions 
of  the  tax-fanners  {publicam)^  who,  as  members  of  the  order  of  knights, 
would  become  xhtirjudices  in  the  probable  enough  event  of  their  being  pro- 
secuted for  mal-administration.  To  the  Senators,  on  the  other  hand,  the 
results  appeared  very  different,  and  during  the  next  forty  years  they  struggled 
steadily  to  regain  and  hold  the  exclusive  privilege.  Under  the  lex  A  cilia 
repetundarum  (b.c.  122)  the  list  oijudices  was  annual,  and  was  chosen  from 
the  knights.  Under  the  lex  Servilia  repetundarum  of  Glaucia  (about  B.C.  in) 
iiit  judices  were  still  chosen  from  the  knights.  By  the  lex  Servilia  of  Caepio 
(consul,  B.C.  106),  the  privilege  oiht\n%judices  was  to  be  shared  between  the 
knights  and  the  senators,  or  to  be  wholly  transferred  to  the  senators;  but,  if  this 
law  was  ever  really  passed,  it  must  have  been  presently  repealed.^  In  6.c.  91 
the  lex  Livia  of  M.  Livius  Drusus,  tribune  of  the  plebeians,  opened  the  office 
equally  to  senators  and  knights ;  but  it  was  repealed  in  the  same  year  by  the 
unanimous  consent  of  parties.  In  B.C.  89  the  lex  Plautia  required  the  elec- 
tion of  fifteen  jurors  fi-om  each  of  the  thirty-five  tribes  by  the  several  tribes 
themselves,  without  prescribing  a  Umitation  to  any  particular  classes.  At 
last,  in  B.a  81,  the  Ux  Cornelia  of  Sulla  restored  to  the  senators  the  exclusive 
privilege  wrested  from  them  by  the  lex  Sempronia.  Their  triumph  was  but 
short-lived,  however.  In  B.C.  70  the  Ux  Aurelia^  proposed  by  M.  Aurelius 
Cotta,  the  City  Praetor,  under  the  sanction  of  Pompey,  enacted  that  ih^judices 
should  be  chosen  from  three  classes — the  Senators,  the  Knights,  and  the 
Tribunes  of  the  Treasury.  In  B.C.  55  the  lex  Pompeia  limited  the  eligible 
Treasury  Tribunes  to  the  wealthiest  of  the  class,  and  in  B.C.  46  Caesar's  lex 
Julia  rendered  all  Treasury  Tribunes  ineligible.  For  a  short  time  Antony 
admitted  even  legionary  soldiers,  without  regard  to  their  property  qualifica- 
tion. Augustus  restored  the  three  classes  of  the  lex  Aurelia  and  added  a 
fourth  class,  called  ducenarii — citizens  whose  census  amounted  to  200,000 
sesterces,  or  only  half  the  qualification  of  the  knights.  These  were  appointed  to 
try  causes  of  inferior  importance.     Finally,  a  fifth  class  was  added  by  Caligula. 

^  The  preceding  three  laws  are  mixed  up  in  all  orderB  and  relations  by  different 
vriten.  The  Ux  AdUa  (the  provisions  of  which  have  generally  been  referred  to  the 
Ux  ServiUa  of  Glaucia)  has  been  usually  placed  about  b.c.  102,  and  after  the  lex  Ser- 
viUa,  But  Mommsen  has  conclusively  shown  that  the  provisions  generally  assigned 
to  the  2ex  Servilia  belong  to  the  lex  AcUia,  and  that  this  lex  was  passed  in  B.o.  123-121 
(Zumpt  places  it  ''several  years  after  the  death  of  Gracchus,"  ''say  B.o.  118"), 
while  the  lex  Servilia  of  Glaucia  was  passed  aboat  B.o.  111.  Zumpt  states  that  the 
lex  ServiUa  of  Caepio  shared  the  privilege  of  heiJi^  jvdicea  between  the  knights  and  the 
senators,  and  that  it  lasted  for  about  a  year,  being  repealed  by  the  lac  Servilia  of 
Glancia  of  &c.  104,  which  restricted  the  privilege  once  more  to  the  knights.  This  is 
imbstantially  the  position  that  Klenze  accepted  :  that  Q.  Servilius,  by  a  judiciary  law, 
pmed  in  his  consulship,  b.o.  106,  transferred  the  judida  to  the  Senate,  and  that 
Glaocia  revemed  this  arrangement  by  his  lex  repetundarum^  which  was  thus  subsequent 
to  B.0. 106.  But  Mommsen  has  shown  that  this  position  is  untenable  {ZdUchrift  fUr 
AUerikumawiBi,  1848,  p.  823).  See  Mommsen,  Corpus  InscripHowum  Zatinarum,  i. 
49  follg. ;  Bmna,  ForUet  lur.  Mom.  AnUq.,  pp.  52  follg.,  with  the  references ;  Zumpt, 
Oriminalreehi  d.  B&m.  Rep.,  ii.  2,  497,  and  ii.  1, 10M45. 
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The  number  oi  judices  varied  greatly  at  different  periods.  By  the  lex 
Acilia  Repetundarum  (B.C.  122)  the  Alien  Praetor  was  commanded  to  choose 
yearly,  for  the  purposes  of  the  act,  ^^o  judices^  and  to  swear,  when  he  an- 
nounced their  names  in  public,  that  he  had  exercised  his  best  judgment  in 
the  choice.  He  was  further  required  by  the  act  to  inscribe  all  their  names 
(with  the  name  of  e2Lc\ijudex*s  father  and  tribe  and  family),  arranged  accord- 
ing to  tribes,  in  black  letters  on  a  white  table ;  and  then  to  set  forth  this  list 
in  a  position  where  it  could  be  conveniently  read  by  passers-by.  The  lex 
Livia  appointed  600  judices;  the  lex  Plautia^  525 ;  Cicero  mentions  850 ; 
and  under  Augustus  the  number  mounted  to  some  4000.  Under  the  lex  Acilia 
the  accuser  and  the  accused  selected  \qo  judices  from  the  450  on  the  album 
(under  certain  restrictions,  excluding  chiefly  relations  and  friends  of  either 
party,  certain  present  and  past  officers  of  state,  and  others) ;  and  each  party 
chose  one-half  of  tht  judices  offered  by  the  other,  so  that  100  formed  the 
tribunal.  The  numbers  of  the  lex  Julia  and  of  the  lex  Plautia  may  have 
been  similarly  chosen  for  each  particular  quastio,  but  at  a  later  period  the 
total  number  of  judices  was  first  chosen,  and  the  jurors  for  the  particular 
qiUEstiones  were  then  selected  from  the  general  list  For  each  particular 
trial  tht  judices  finally  selected  did  not  remain  at  the  number  fixed  by  the  lejt 
AciUcL,  The  lex  Pompeia  de  Vi  and  de  Ambitu  prescribed  the  selection  of 
80  judices  by  lot  from  the  available  list,  30  of  whom  might  be  rejected  by 
accuser  and  accused.  In  the  trial  of  Clodius  for  the  Bona  Dea  escapade, 
there  were  56  judices.  The  Alien  Praetor  is  charged  with  the  selection  for 
the  particular  qucesHo  under  the  lex  Acilia^  but  the  City  Praetor  also  chose  on 
oath  in  a  precisely  similar  manner,  and  sometimes  the  Qucesitor  chose  by  lot. 
The  rule  seems  to  have  been  that  the  presiding  praetor  selected  an  oath. 
The  jurors  placed  on  the  Album  Judicum  were  styled  Judices  Selecti.  By 
the  lex  Aurelia  they  were  arranged  in  three  sections  {decurice  judicum) 
according  to  the  classes  they  were  drawn  from  ;  and  the  additional  classes 
admitted  by  Augustus  and  Caligula  formed  two  more  sections,  or  decurice. 

Yet  not  every  person  belonging  to  the  various  classes  mentioned  was 
entitled  to  the  privilege  of  being  a  judex.  The  lex  Acilia  provided  that  the 
praetor  should  not  choose  any  person  that  was  or  had  been  Tribune  of  the 
Plebeians,  Quaestor,  Triumvir  Capitalis  (superintendent  of  prisons),  Mili- 
tary Tribune  in  one  of  the  first  four  legions.  Triumvir  agris  dandis  assig- 
nandis  (land  commissioner) ;  any  person  that  was  or  had  been  a  senator,  any 
person  that  was  in/amis^  any  person  that  r/as  under  thirty  or  over  sixty  years 
of  age,  any  person  that  did  not  reside  either  in  Rome  or  within  (a  mile  ?)  of  the 
city,  any  person  that  was  father,  brother,  or  son  of  any  of  the  above-mentioned 
magistrates,  or  of  a  senator,  or  of  an  ex-senator,  or  any  one  that  was  beyond 
seas.  Augustus  reduced  the  lower  limit  of  age  to  twenty-five  ;  the  Digest 
mentions  eighteen.  There  were  also  the  usual  natural  exceptions — idiots, 
deaf  and  dumb  persons,  and  persons  under  puberty ;  and  the  customary 
exceptions — women  and  slaves.  The  praetor  had  also  the  power  of  extend- 
ing incapacity  to  other  persons. 

Whether  ihe  judices  in  civil  cases  were  always,  firom  B.C.  123  down  to 
the  time  of  Augustus,  chosen  from  the  same  varying  area  as  the  criminal 
jurors,  is  not  certainly  known.  There  are  some  grounds  for  the  opinion 
that  the  parties  might  select  as  civil  judex  a  person  not  on  the  inscribed  list 
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Ortolan,  on  the  other  hand,  maintains  that  civil  as  well  as  criminal  judtces 
must  be  taken  from  the  inscribed  list  It  does  not,  at  all  events,  seem  likely 
that  the  area  of  selection  of  civil  judic^s  was  more  limited  at  any  given  time 
dian  the  area  of  selection  of  criminal  judices;  and,  if  it  hardly  seems  pro- 
bable that  in  the  earlier  part  of  this  period  the  areas  of  selection  were  con- 
terminous, they  were  certainly  conterminous  in  the  time  of  Augustus,  if  not 
in  the  time  of  Julius  Caesar. 

In  all  causes,  both  civil  and  criminal,  it  was  a  fundamental  principle 
that  both  parties  should  agree  to  their  judex,  '*  No  one,"  says  Cicero 
{pro  CluentiOy  43),  "  would  our  ancestors  suffer  to  be  a  judge,  I  do  not  say  of 
the  dignity  of  a  man,  but  not  even  of  the  smallest  money  matter,  imless  the 
opposing  parties  agreed  upon  him."  The  manner  of  choosing  a  criminal 
judex  has  already  been  referred  to.  In  civil  causes  the  usual  course  was  for 
the  plaintiff  to  offer  the  defendant  a  judex  {judicem  ferre) ;  and  if  the  two 
parties  failed  to  agree,  the  selection  seems  to  have  been  determined  by  lot 
When  the/c^jr  had  been  at  last  selected,  the  magistrate  formally  appointed 
him  {flddicere  judicem).  The  person  chosen  was  unpaid,  and  could  not 
refuse  to  act  Certain  excuses  were  admissible,  but  if  an  ihseat  judex  foiled 
to  furnish  a  satisfactory  excuse,  he  was  liable  to  punishment  As  the  office 
related  to  public  law,  a  person  ymAei  potestas  could  act.  The  persons  excepted 
by  nature  and  by  custom,  and  the  age  oi  judices^  have  been  already  mentioned. 

The  civil ytMi^;tr,  like  the  praetor  himself,  was  not  a  trained  lawyer.  He 
has  been  compared  with  the  modem  jury,  but  this  analogy  is  even  more 
misleading  than  such  analogies  usually  are.  In  English  law  there  is  no 
functionary  that  fills  exacdy  the  ofiice  of  judex.  His  functions  were  in  a 
sense  imique.  He  alone,  a  single  judexy  a  man  unacquainted  with  law,  sat 
without  the  help  of  any  superior  judge,  and  pronounced  judgment  in  the 
cause.  He  might,  indeed,  seek  or  listen  to  the  advice  of  jurisconsults  or 
others,  but  he  was  entirely  free  to  pronounce  his  own  sentence.  As  we  have 
just  seen,  the  judex  was  selected  from  the  higher  classes  of  society ;  for 
centuries,  firom  the  order  of  senators  alone.  A  civil  cause  was  emphatically 
not  a  trial  by  one's  equals  ;  it  was  a  trial  by  the  order  of  nobility.  The  least 
inaccurate  description  of  the  position  and  function  of  a  republican  judex  is 
this:  he  was  an  arbitrator,  selected  from  the  privileged  order  (or  orders) 
exclusively,  to  whom  a  cause  was  referred  by  compulsion  of  law. 

What,  dien,  were  the  checks  upon  a  reference  apparendy  so  vague  and 
dangerous  ?  In  the  first  place,  perhaps  the  most  important  check  of  all  was 
the  character  of  the  judices.  Whatever  knowledge  of  law  existed,  and  the 
largest  share  of  experience  of  public  business,  would  probably  be  found  in 
the  senatorial  body.  In  the  next  place,  there  was  a  considerable  latitude  of 
choice.  Surely  among  three  hundred  of  the  leading  men  of  Rome  two 
litigants  could  find  one  man  in  whose  fairness  and  wisdom  they  might  put 
confidence.  Again,  if  a,  judex  exceeded  his  authority  under  the  reference,  his 
judgment  could  be  treated  as  absolutely  null  and  void.  And  even  if,  not 
exceeding  the  limits  of  the  reference,  the  judgment  proceeded  on  an  error  of 
law,  the  defeated  litigant  might  appeal  to  the  praetor  when  execution  on  the 
judgment  was  demanded ;  and  failing  that,  he  might  obtain  the  veto  of 
another  magistrate  or  of  a  Tribune  of  the  Plebeians.  Last  of  all,  an  action 
could  be  brought  against  z.  judex  for  misjudgment 
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Arbiter, — In  the  ancient  references  to  the  institution  oi  judex^  the  phrase 
^^ judex  or  arhiter"  {judex  arbiterve)  frequently  recurs.  The  judex  and  the 
arbiter  had  precisely  the  same  functions,  and  quite  possibly  were  chosen  in 
precisely  the  same  way  from  the  same  class.  But  what,  if  any,  was  the 
difference  between  them?  In  one  passage  {pro  Murena^  12)  Cicero 
ridicules  the  use  of  the  two  words  by  the  jurisconsults  as  if  it  were  a  purely 
verbal  distinction.  Elsewhere,^  however,  he  proceeds  to  mark  a  real  dis* 
tinction,  according  to  which  the  arbitrator  or  referee  was  termed  arbiter  in 
those  cases  where  the  reference  contained  an  element  of  equity,  the  action 
being  for  an  indeterminate  sum.  But  the  basis  for  such  a  distinction  is 
insufficient.  The  only  difference  that  expressly  appeairs  is,  that,  whereas 
there  never  was  but  one  judex  in  a  cause,  there  might  be  several  arbitri. 
The  Twelve  Tables  mention  the  number  three  in  cases  of  disputes  regarding 
boundaries.  Doubtless  also  arbiter  was  anciently  used  by  preference  when 
the  referee  had  some  degree  of  latitude,  and  was  not  tied  down  to  give  either 
a  definite  sum  or  nothing.  Such  would  appear  to  have  been  the  usage  in  the 
time  of  Cicero ;  but,  when  we  come  to  Gaius,  we  find  the  ytotdi  judex  used 
indifferently  in  all  cases."  There  remains,  however,  a  perplexing  question. 
One  of  the  legis  acHones^  concerning  which,  unfortunately,  we  know  nothing 
but  the  name,  was  called  Judicis  PostulcUio;  but  the  examples  that  are 


1  Cicero,  j^o  Q.  Roscio  Com.,  4, 10  ;  4,  11.  Cf.  2bp.  17  ;  de  Off.  3, 16-17  (66-70). 
It  is  Ajudiemm^  he  says,  when  the  simple  queation  is  whether  the  defendant  owes  a  given 
sum  of  money  ;  an  arbUrium,  when  it  is  alleged  that  the  defendant  owes  something 
and  it  remains  for  the  referee  to  ascertain  the  exact  amount.  Hence,  as  he  justly 
remarks,  in  AJiidicium  the  plaintiff  gets  either  all  he  asks  or  nothing ;  in  an  arbitriutn, 
the  plaintiff  may  get  less  than  he  expects  or  more.  In  the  latter  case  the  referee  is 
appointed  with  latitude,  with  no  more  precise  instruction  than  to  give  whatever  sum 
he  thinks  fair  and  just  {quantum  <Bquiua  et  mdiua,  id  dari).  The  formula  runs  thus : 
quidguid  6b  earn  rem.  Numerium  Negidium  Avlo  Agerio  dwrtfacere  oportet  tx  bona  fide. 
It  is  clear  that  hy  the  time  of  Gaius  any  exclusive  use  of  or&ifer  for  equitable  {b(m(n 
fdeC)  actions,  if  such  ever  existed,  had  quite  disappeared  ;  for  Gaius  (iv.  47, 68,  etc.), 
speaking  of  bonafidei  actions,  uses  the  word  judex.  Cicero's  analysis  is  undoubtedly 
superficial.  He  is  evidently  thinking  only  of  contracts,  and  not  even  of  all  these. 
Thus,  in  an  action  on  a  delict,  the  demand  of  damages  is  necessarily  indefinite,  yet  the 
action  is  not  bona  fideL  Again,  in  a  stipulation  to  g^ve  an  uncertain  amount,  or  to 
do  some  act,  the  claim  for  damages  must  be  indefinite,  yet  the  action  is  ttricH  juris. 
Thus  although  all  actions  b<ma  fidei  may  have  an  indefinite  demand,  it  is  clear  that 
many  actions  where  the  demand  is  indefinite  are  not  bcmce  fidei,  A  passage  from 
Seneca  {de  Ben^eiit,  3,  7)  is  quoted  by  Savigny  to  confirm  his  argument  that  bonce 
fidei  actions  were  sent  before  an  arbiter^  while  actions  strieti  jurist  were  sent  before  a 
judex;  but  that  passage  seems  to  speak  of  an  action  bonce  fidei  as  being  sent  before 
either  an  arbiter  or  a  judex,  and  it  treats  the  latitude  of  the  arbiter  as  a  great  eviL 
The  result  of  the  authorities,  then,  seems  to  be,  tiiat,  although  on  the  one  hand  there 
was  an  obvious  and  recognised  distinction  between  actions  where  the  demand  wan 
definite  or  liquidated,  and  actions  where  the  demand  was  indefinite,  and  on  the  other 
band  between  actions  ttricti  juris  and  actions  bonce  fidei,  yet  those  distinctions  are  not 
oontenninoas,  and  it  cannot  be  shown  that  to  either  or  both  were  the  distinct  teruwB 
judex  and  arbiter  specially  appropriated. 

*  The  formula  arbitraria  relates  to  a  different  state  of  facts. 
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given  are  all  cases  where,  on  Cicero's  distinction,  arbiter  should  be  employed. 
How  is  it,  then,  that  in  a  judicis  postuloHo  an  arbiter  should  always  be 
appointed?  It  would  seem  that  the  terms,  if  not  quite  synonymous,  varied 
but  slightly.  Perhapsy»^;r  suggested  more  strongly  the  compulsory  authority 
of  the  referee,  and  arbiter  indicated  rather  the  unrestricted  range  of  his 
powers.^ 

Centumviri, — ^The  origin  and  the  constitution  of  the  centumviral  court  are 
involved  in  obscurity.  Three  main  facts,however,  seem  to  be  established.  First, 
it  was  a  pennanent  tribunal ;  it  was  not  constituted  for  the  trial  of  a  single 
cause.  Again,  while  the  court  possessed  continuous  existence,  the  members 
were,  in  all  probability,  elected  annually,  in  accordance  with  the  universal  rule 
of  the  republican  tenure  of  offices.  Further,  while  ih^judices  were  for  centuries 
selected  exclusively  from  the  patricians,  the  centumviri  were  drawn  from  the 
tribes — probably  elected  by  the  assembly  of  the  tribes — the  plebeians  being 
thus  admitted  to  the  exercise  of  judicial  functions.  All  the  probabilities  favour 
a  very  ancient  origin,  but  we  have  no  definite  authority  for  placing  the  exist- 
ence of  the  court  at  an  earlier  date  than  about  the  middle  of  the  third 
century  before  Christ  So  closely  was  it  identified  with  the  ancient  pro- 
cedure that,  even  when  the  legis  actiones  were  abolished  in  all  other  cases 
(save  one),  the  oldest  of  them  all,  the  sacramentum^  was  still  retained  in  the 
proceedings  before  the  prsetor  as  an  indispensable  preliminary  to  a  centum- 
viral  trial  (Gains,  iv.  31.)  As  Puchta  insists,  the  lex  jEbutia  did  not 
establish  the  centumviral  court,  but  this  court  must  have  been  in  existence 
when  the  lex  jEbutia  was  passed.  At  a  later  period  we  are  informed  that 
Octavius  (Augustus)  transferred  to  decemviri^  from  the  ex-quaestors,  the 
power  of  convoking  and  presiding  over  the  centiunviral  court ;  and  there  has 
been  much  speculation  as  to  the  possible  connection  of  these  decemviri  with 
Xb&judices  decemviri  mentioned  by  Livy  about  the  middle  of  the  fifth  century 
before  Christ  (Liv.  3,  55.)  The  history  of  their,  fiinctions  is  not  known,  but 
they  were  still  present  in  court  after  the  presidency  was  assumed  by  a  prsetor. 
Under  the  empire  the  centumvirs  sat  in  the  Basilica  Julia,  and  a  spear 
{kasta)y  the  ancient  symbol  of  Quiritarian  ownership,  was  planted  before  the 
tribunal  Their  functions  come  nearer  to  the  modem  jury  system  than  the 
functions  cithejudices.  The  court  was  divided  into  four  chambers,  each  of 
which  sat  separately,  except  in  cases  of  some  importance,  when  they  were 
united — sometimes  all  together,  sometimes  in  two  sections,  apparentiy  ;  but 
regarding  the  relations  of  the  four  chambers  various  conjectures  have- been 
made.*  The  centumviral  court  decayed  very  slowly,  maintaining  a  lingering 
existence  down  to  the  time  of  the  Lower  Empire.' 

^  d  FestoB,  oMter :  "ArbUer  dlottur  index,  quod  totias  rei  hftbeat  arbltrinm  et 
{Muhtttem." 

s  Flin.  Mpi§L,  1, 18 ;  4,  24  ;  6,  38.  Quint,  IntL  OraL,  12,  5,  6.  MayxuE,  Ooun 
d»  DtvU  Jtomakh,  i,  114  {IfOrocL,  86).  The  expresnone  du^piex  judickm,  dwB  hatta 
(Qmnt,  Intt.  OrtU.,  11, 1,  78  1  5, 2,  1),  end  ^uadrupUxjudiekm  (Plin.,  £pi$t.,  4,  24 ; 
6, 38)  have  eiiggceted  HuA  in  oertain  oaoBes  the  court  sat  Homntimiw  in  two^  eometimea 
ii  ioor  aeolloDs,  all  hearing  the  oanae  together,  bnt  eaoh  eeotion  voting  separately. 

•  PompoohM  (J).  1,  2»  2,  29)  xef era  to  a  period  immediately  following  the  insti- 
tntkn  of  the  alien  pnetorship  (B.C.  247)  the  creation  of  decenwiri  lUiiut  jueUeandii  to 
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In  what  causes  did  the  centumviral  court  possess  an  exclusive  and 
special  jurisdiction  ?  It  would  seem  that  t!he  parties  were  free  to  choose 
whether  they  would  go  before  the  centumviral  court ;  but  the  question  can- 
not be  answered  satis£M:torily.  We  do  not  know  whether  there  were  any 
trials  that  oould  be  held  only  before  the  centumviirs,  or  whether  all  causes 
could  be  referred  with  the  consent  of  the  parties  to  either  centumvirs  or 
jtukces  indifferently.    But  when  a  cause  was  pending  before  the  centumvirs, 

preside  In  the  oentomviral  court  This  statement  at  onoe  reeaUs  the  jitdiee9  deeemviri 
that  were  made  sacrosanct  in  B.a  449  (liiv.  8,  55).  Niebuhr,  referring  specially  to 
ikejudiees,  considers  that  the  centumvirs  are  intended,  and  removes  the  creation  of 
the  court  back  to  the  time  of  King  Servius  ;  while  Zumpt  {Ueher  cUu  OenUmuriral- 
gerieht)  let^judicei  decemtnri  together  (as  Puchta  affirms  must  certainly  be  done)  and 
refers  the  creation  of  the  court  to  the  Twelve  Tables,  live  members  being  chosen  from 
each  of  the  twenty-one  tribes.  It  is  possible,  of  course,  that  Livy  has  projected  thoee 
officers  (judieea  deeemnm^  a  very  long  distance  into  the  past»  and  that  Ihey  did  not 
exist  till  a  century  or  two  later.  The  approximate  date  given  by  Pomponius  corre- 
sponds closely  wi^  the  statement  of  Festns,  that,  when  the  tribes  were  increased  to 
thirty -five  (B.a  241),  three  members  were  elected  from  each  tribe,  so  that  the  exact 
total  number  was  105.  Again,  Ortolan,  Bean  Liddell,  and  othen,  place  the  institution 
of  the  centumviral  court  about  the  period  of  the  original  establishment  of  the  prcetor- 
shlp  (not  the  alien  prsBtwship)  at  a  time  when  (Livy  says)  there  were  twenty-five 
tribes  (ac.  887-858),  so  that  four  members  from  each  tribe  would  give  the  exact 
hundred.  The  number,  however,  was  not  exact  In  later  times^  whether  originally 
exact  or  not ;  for  Varro  warns  us  to  take  the  name  oewtmmiri  roughly,  and  Pliny 
mentions  in  his  time  180  members. 

Puchta  discusses  the  matter  at  some  length  {(Jwrmis,  1.  151 ;  Bk.  IL  Chtch, 
d,  RSm.  Xechta,  sect  49 ;  and  Ckvrwi,  ii.  25-28 :  Bk.  in.  Geteh.  d,  ROm,  Civil- 
Proeestei,  sect.  158).  He  relies  little  on  Pomponius,  and  not  much  more  on  Festus  ; 
and  he  thinks  the  view  of  Zumpt  is  but  a  degree  less  probable  than  the  view  of 
Niebuhr.  Far  more  significant  is  the  connection  between  the  court  and  the  ancient 
procedure,  whidi  definitely  establishes  its  existence  at  a  time  when  another  system  had 
not  yet  replaced,  or  even  taken  its  position  by  the  side  of,  the  legit  actio,  IVadng 
the  probable  history  of  the  centumviral  court,  Puchta  beUevea  it  to  have  been  a  lata 
oflbhoot  from  the  evidently  older  office  of  the  deeeawiri  UUbut  judioandii.  The 
decemvirs,  he  thinks,  were  created  by  King  Servius,  to  take  cognisance  of  causes 
involving  the  eagput  of  citizens  or  the  portion  of  their  possessions  taken  Into  account 
in  fixing  their  property  qualification  (that  Is  to  say,  the  property  they  held  in  quiritsrian 
ownership) — matters  of  deep  and  Immediate  public  interest,  which^  in  so  far  as  they 
existed  {caput  and  inheritanees  only),  had  theretofore  been  dealt  with  by  the  pontiffs 
and  the  comiUa  curiata,  whose  attention  was  now  confined  to  non-contentious  cases  of 
that  kind  (adrogation  and  wills).  For  this  court  the  sign  of  the  hcuta  {$ignium 
^noddam  jutH  domimi :  G.  iv.  16)  was  set  up,  as  the  symbol  of  public  duties. 
After  a  time  the  centumviral  court  was  established,  taking  over  from  the  decern- 
viral  court  all  the  property  causes,  and  leaving  to  it  only  the  causes  touching  the 
caput  {Oi€,  pro  Ccee.,ZZ',  OraL  pro  Domo,  5^9).  Ftnally  the  political  significaoee  of  the 
kacta,  which  gave  rise  to  the  coBtnstaijudMum  primtum  taidjudAMtm  oeneummmU, 
was  lost  sight  off  after  the  lex  jShuUa  ptopstty  eases  of  all  sorti  ooold  oome  before 
judicee  priffoHf  the  centwmnralec  camm  thenaslvea  were  eooMmd  only  from  the  point 
of  view  of  private  law,  and  tiw  actifvity  off  the  ea&tvmvira  beoame  gadwUy  limited  to 
cases  of  Snheritanoe. 
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there  could  not  be  carried  before  %  judex  any  subordinate  question  capable 
of  decision  in  the  centumviral  triaL  Justinian  in  this  way  explains  the  rule 
that,  pending  a  petitio  hereditaHs^  no  dispute  involving  the  same  question 
could  be  entered  before  z.  judex.  For,  says  he,  the  greatness  and  authority 
of  the  centumviral  tribunal  did  not  suffer  the  question  of  inheritance  to  be 
decided  by  any  less  authority  than  themselves.    (C  3,  31,  12.) 

From  the  circumstance  that  Cicero  enumerates  in  great  detail  the  kind  of 
causes  referred  to  the  centumvirs,  it  may  be  inferred  that  some  preference  at 
least  was  shown  for  that  tribunal  The  list  that  he  gives  ^  includes  causes 
that  fell  under  four  heads  :  (i)  disputes  as  to  Quiritarian  ownership,  includ- 
mg  therein  servitudes ;  (2)  wills ;  (3)  intestate  succession  {agnatio^  genHUtas) ; 
{4)  tutela  and  questions  of  status  (as  freedom,  citizenship^  eta).  These  cover 
neariy  the  whole  dvil  law,  only  three  topics  being  omitted :  contracts  (except 
so  fisff  as  next  may  relate  to  this  subject),  delicts,  and  questions  of  possession 
as  contrasted  with  ownership.  Besides,  Cicero's  list  is  professedly  incom- 
plete. Whether  the  centumviral  court  also  possessed  a  certain  criminal 
jurisdiction  has  been  disputed  Towards  the  time  of  Gains  it  seems  to  have 
tat  only  to  try  questions  of  inheritance. 

Recuperaiores.'-^^^lti^t,  there  could  be  only  otoRJudex^  and  there  might  be 
several  arbttri^  there  were  always  several  recuperatores^'—2X  Rome,  three  or 
even  five.  The  ncuperaiores  need  not  be  senators,  nor  need  they  be  drawn 
from  the  album  judicum;  persons  that  happened  to  be  in  cotut,  casual 
passers-by,  or  any  citizens  indiscriminately,  might  be  taken  for  the  purpose. 
They  exercised  the  same  functions  as  the  judexy  but,  beyond  the  fact  that 
they  were  employed  in  causes  requiring  speedy  decision,  we  do  not  know  to 
what  particular  classes  of  causes  (if  any)  they  were  limited. 

In  the  beginning  recuperatores  are  supposed  to  have  been  employed  only 
in  causes  wherein  aliens  were  parties.  Festus  quotes  the  authority  of  the 
jurisconsult  i£lius  Gallus  for  the  statement  that  redperatons  (recoverers) 
constituted  the  court  or  commission  appointed  under  treaty  between  Rome 
and  foreign  kings,  nations,  and  cities,  for  the  decision  of  disputes  between 
citizens  of  Rome  and  such  other  sovereign  powers.'  This  agrees  with  the 
later  circumstance  that  the  provincial  judices  were  designated,  noXjudices^ 
but  rtcuperaiares.  Upon  this  basis  has  arisen  the  belief  that  the  recupera^ 
tons  were  at  first  the  arbitrators  appointed  for  aliens,— a  scratch  court,  in 
anticipation  of  the  organisation  developed  under  the  alien  praetor.  In 
process  of  time  the  jurisdiction  of  the  court  would  nattu^y  be  extended  to 
Roman  citizens,  as  it  certainly  did  extend  in  the  time  of  Cicero 

III.  PLACES  AND  TIMES  OF  JUDICIAL  PROCEEDINGS. 

In  Rome  the  magistrates  sat  in  the  Forum  or  ComHium^  on  their  curule 
chairs,  the  lower  magistrates  on  lower  seats  {subsellia).    In  the  provinces, 

^  Goero^  de  OrxU^  1,  88 :  ..."  in  eaiuos  MntomvinlibtM,  ia  qnilnii  uraoapioniun, 
infaJMFH^n^  gentilitMlam,  agnaticmaiii,  aUuvio&uiii,  draamlwiommi,  nezonim,  nuun- 
dpkram,  pMrtotina,  Inmfaium,  stilUeidionan,  testMneatoram  rnptonw  el  ntomiiH 
tetanmmqm  rerum  innumwabiliiim  jura  venwatur.*' 

*  CompMe  the  PklnaeiUm  {Lex  Antonia)  de  T«rmet$ibui,  4  lAanmwm,  Corp, 
Imet.  LsLj  L  114;  or  BnuM,  FoiiU^  l¥t.  Bam,  AiUiiq^  8& 
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the  president  imitated  the  form  at  Rome,  and  sat  in  his  court  on  a  curule 
chair.  Later  on,  the  courts  came  to  be  held  in  the  Basilicas^  which  after- 
wards formed  the  model  of  many  Christian  churches.  (Paul«  Sent  4,  6,  2.) 
Causes  also  were  beard  in  dosed  buildings,  called  secretaria  or  auditoria. 
The  proceedings  were,  however,  conducted  with  open  doors  (C.  Th,  i,  16, 9)  j 
and  the  practice  of  setting  up  a  screen  before  the  judge  was  severely  repro- 
bated in  a  constitution  of  Constantine.    (C.  Th.  i,  16, 7.) 

Anciently,  the  calendar  was  in  the  hands  of  the  pontiffs  and  patricians, 
and  great  mystery  surrounded  the  determination  of  the  days  on  which  it 
was  lawful  for  the  magistrates  to  sit;  and  it  was  a  turning-point  in  the 
development  of  Roman  Law,  when  (about  B.c.  304)  Cn.  Flavins,  a  clerk  of 
Appius  Claudius  Caecus,  wrote  out  a  calendar,  and  published  the  forms  of 
legal  procedure.  Days  on  which  it  was  lawful  for  the  praetor  to  exercise  his 
general  powers  were  called y^/r'.  Days  on  which  he  could  not  pronounce 
any  of  the  words,  "Z>^,  Dico^  Addico^  were  called  nefasti.  There  were 
forty  diesfasH  and  sixty  dies  nefasti  in  the  year.  The  other  portion  of  the 
year  was  partially  open  to  legal  proceedings.  On  dUs  comituUes — that  is, 
days  when  the  people  could  meet  for  legislative  purposes  or  elections — ^the 
praetor  could  act  if  the  popular  assembly  was  not  sitting.  Of  these  days 
there  were  190.  On  certain  other  days — endotercisi  or  tntercisi — ^it  was  an 
impiety  to  perform  any  of  the  ceremonies  of  the  Ugis  actiones  before  the  rex 
sacrificulus  came  down  in  the  morning  to  sacrifice  a  victim,  and  in  the 
evening  of  the  same  day ;  but  the  intermediate  period  might  be  devoted  to 
legal  business. 

The  proceedings  before  judtces  were  not  affected  by  the  dies  nefasH, 
TYi^  judex  did  not  represent  the  Roman  people — ^he  was  simply  a  private 
citizen  appointed  by  authority  to  pronounce  a  decision  in  a  private  quarrel ; 
and  it  was  not  necessary  that  he  should  be  fettered  by  the  rules  that  limited 
or  hampered  the  transaction  of  state  affairs.  Here,  again,  is  an  indication 
of  the  broad  difference  between /i/j  zxA  judicium^  between  the  interposition 
of  the  state  and  the  conduct  of  merely  private  affairs.  1\iR  judex  might  sit 
on  dies  nefasti^  but  he  abstained  from  sitting  on  holidays  (Jeriae),  These 
were  of  two  kinds — occasional  and  periodical.  Occasional  holidays 
{repentinae  feriae)  were  fixed  by  the  magistrates  on  account  of  some  occa- 
sion of  public  rejoicing  or  sorrow.  In  later  times  these  days  were  called 
imperiales,  (C.  3,  12,  4.)  Periodical  {solemnes)  holidays  varied  at  different 
times.  The  last  day  of  December  and  the  3d  of  January  were  public  holi- 
days. (D.  2,  12,  5  ;  D.  50,  16,  233,  I.)  The  time  of  sowing  and  harvest 
also  was  kept  free  from  litigation  in  periods  varying  according  to  the  custom 
of  the  province.    (D.  2,  12,  4.) 

The  distinction  between  the  times  lawful  for  the  aas  of  the  magistrate 
and  the  trial  of  causes  htiox^  judices  existed  down  to  Marcus  Aurelius.  He 
allowed  230  days  to  litigation,  whether  before  z, praetor  ox  ^judex^  hence  called 
diesjuridid  or  dies  judiciariu  The  rest  of  the  year  was  open  to  litigation 
with  the  consent  of  the  parties.  (D.  2,  12,  i,  i  ;  D.  2, 12,  6.)  A  constitu- 
tion, of  date  A.D.  389,  by  Valentinian,  Theodosius,  and  Arcadius,  begins  by 
stating  that  all  the  year  is  dies  juridici^  but  a  vacation  of  two  months  was 
allowed  for  harvest ;  also  every  Sunday,  the  usual  holidays  in  January,  the 
anniversary  of  the  origin  of  Rome  and  Constantinople,  a  fortnight  at  Eastes^ 
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the  anniversary  of  the  birth  of  Christ,  and  the  Epiphany,  were  kept  free 
from  l^al  business.  (C.  3,  12,  7.)  In  A.D.  392  Easter  was  made  a  general 
holiday.    (C.  3, 12,  8.) 

IV.  THE  JURISCONSULTS. 

JurisamsuUiy  JurtconsuUi^  Jurisperitiy  Jurisprudenies,  etc. — Until  the 
time  of  Diocletian,  the  administration  of  law  was  not  confided  to  professional 
lawyers.  It  was  regarded  as  a  public  office  that  each  citizen  might  be  called 
upon  to  undertake.  The  pnetor  was,  generally  speaking,  more  of  a  states- 
man than  a  jurist,  a  politician  on  his  way  to  the  consulship  ;  not,  as  with  us, 
a  middle-aged  lawyer  retiring  from  active  practice  to  exercise  judicial 
Unctions.  ThtjudeXy  similarly,  was  a  man  of  respectable  social  standing, 
and  presumably  of  intelligence  and  probity,  with  more  or  less  experience  of 
the  world ;  not  necessarily  a  man  of  any  legal  knowledge.  In  process  of 
time,  however,  there  grew  up  in  Rome  a  class  of  men  that  made  it  their 
business  to  know  the  law  and  to  communicate  their  information  to  such  as 
sought  it  Hence  a  strange  result  The  men  that  knew  the  law  had  no 
direct  participation  in  the  administration  of  justice  ;  the  men  that  adminis- 
tered justice  did  not  know  law. 

Pomponius  states  that  the  custody  of  the  Twelve  Tables,  the  knowledge 
of  the  forms  of  procedure,  and  the  right  of  interpreting  the  law  belonged  in 
early  times  to  the  College  of  Pontiffs,  who  were  then  patrician  officers.  He 
further  informs  us  that  this  exclusive  knowledge  of  the  practical  working  of 
the  law  was  maintained  for  a  century  and  a  half  after  the  publication  of  the 
Twelve  Tables.  The  first  person  that  publicly  professed  to  give  information 
on  points  of  law  is  said  to  have  been  Tiberius  Coruncanius,  the  first  plebeian 
Pontifex  Maximus,  consul  in  B.C.  280.  During  the  two  following  centuries, 
however,  the  task  of  answering  questions  of  law  seems  to  have  fallen  chiefly 
on  aged  patricians  that  had  held  high  public  office;  but  from  about  a 
century  before  Christ  the  existence  of  a  class  of  professional  jurisconsults 
may  be  dated.  Any  one  that  had  confidence  in  his  own  knowledge  gave 
legal  advice  to  such  persons  as  had  confidence  enough  in  him  to  become  his 
clients.  During  the  republic  it  was  entirely  voluntary  for  a  magistrate  to 
accept,  or  for  any  one  to  submit  to  him,  advice  on  points  of  law.  Neverthe- 
less, the  ignorance  of  the  praetor  and  of  the  judices  naturally  made  them 
welcome  the  assistance  that  it  was  in  the  power  of  the  jurisconsults  to  offer. 
In  the  first  instance,  the  authority  of  the  opinions  of  individual  jurisconsults 
varied  with  the  public  estimation  of  their  answers  and  of  their  writings.  But 
Augustus,  with  a  view  to  increase  the  authority  of  juristic  opinions  (and  to 
have  effective  control  over  the  profession),  established  a  privileged  class  of 
authorised  jurisconsults,  to  whose  decisions  special  weight  should  attach. 

The  earliest  collection  of  Roman  laws,  the  Jus  Papirianum  of  the  regal 
period,  has  already  been  referred  to.  It  was  not  till  B.C.  304  that  the  full 
knowledge  of  the  law  was  wrested  froni  the  patricians.  In  that  year  Cneius 
Flavins,  the  son  of  a  freedman,  and  by  profession  (not  a  jurist,  but)  a  public 
scrivener  and  notary,  who  had  been  employed  as  agent  by  Appius  Claudius 
in  that  statesman's  attempt  to  increase  the  political  influence  of  the  freed- 
men,  obtained  possession  both  of  the  various  forms  proper  for  the  different 
kinds  of  process  and  of  the  lawful  times  of  legal  proceedings,  and  published 
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the  whole  of  the  sacred  infonnation.  Flavius's  calendar  and  list  of  technical 
forms  was  known  as  Jus  FlavianunL  To  Appius  Claudius  himself  (censort 
B.C.  507)  is  attributed  a  work  De  Usurpattonilms,  now  lost  A  century  later, 
about  B.a  200,  Sextus  iElius  Psetus  Catus  (curule  aedile,  B.a  200 ;  consul, 
B.C.  198)  wrote  a  work  in  three  parts  (hence  called  Tripertita)  containing 
the  Twelve  Tables,  the  interpretation  of  the  Twelve  Tables,  and  the  legis 
acHofus,  This  was  designated  Jus  jElianum,  The  jurisconsults  of  the 
century  following  are  now  represented  by  only  a  few  legal  opinions  and 
scraps  of  writings,  or  mere  references  to  such.  M.  Porcius  Cato — either 
the  censor  (B.C.  234-149),  or  his  son  Licinianus  (died  about  B.a  152),  both 
of  whom  bore  a  high  reputation — and  M.  Junius  Brutus  (about  the  middle 
of  the  second  century  B.c)  wrote  commentaries  on  the  civil  law.  Fabius 
Pictor,  a  younger  contemporary  of  Cato,  set  forth  the  Jus  Pontifidumj  M. 
Manilius  (consul,  aa  149)  treated  of  Actions ;  C.  Sempronius  Tuditanus 
(consul,  B.C.  129)  dealt  at  some  length  with  the  subjea  of  Magistrates  ; 
and  M.  Junius  Gracchanus,  who  derived  his  cognomen  from  his  friendship 
with  the  famous  tribune  of  the  plebeians,  C.  Sempronius  Gracchus,  wrote  on 
Roman  constitutional  and  social  history.  Such  men  as  these  may  be  con- 
sidered to  have  prepared  for  and  to  have  ushered  in  the  golden  age  of  legal 
study.  Q.  Mucins  Scaevola  the  pontifex  (consul,  B.C.  95 ;  died,  b.c  82), 
whom  Cicero,  his  pupil,  declares  to  have  been  the  most  eloquent  of  jurists, 
and  the  most  learned  jurist  among  oratorst  is  regarded  as  the  first  to  have 
published  a  complete  system  of  the  civil  law.  This  work  was  arranged  in 
eighteen  books.  He  is  the  most  ancient  lawyer  whose  writings  have  fur- 
nished extracts  to  the  compilers  of  the  Digest  Another  pupil  of  his,  C. 
Aquillius  Gallus,  Cicero's  colleague  in  the  praetorship  (B.C  66),  and  a  jurist 
of  much  consideration,  was  the  instructor  of  Servius  Sulpicius.  L.  Cincius 
(of  the  age  of  Cicero)  wrote  on  the  Calendar,  the  condtidy  the  power  of  the 
consuls,  the  office  of  jurisconsult,  and  war  (six  books  at  least) ;  and  he  com- 
piled a  glossary  of  ancient  words.  Servius  Sulpicius  Rufus  (consul,  B.C.  51), 
the  pupil  of  Aquillius  Gallus,  and  one  of  the  best  orators  as  well  as  one  of 
the  best  jurists  of  the  age,  wrote  a  large  number  of  legal  works,  including  a 
commentary  on  the  edicts  of  the  praetors.  He,  too,  handed  on  the  torch  to 
distinguished  pupils,  chief  of  whom  were  Aulus  Ofilius  and  Alfenus  Varus. 
The  latter  produced  a  very  extensive  and  important  book  called  Dtgesia, 
OfUius,  besides  imitating  his  master  in  writing  on  the  praetorian  edicts,  was 
the  teacher  both  of  Capito  and  of  Labeo.  And  C.  Trebatius  Testa,  a  trusted 
adviser  of  Augustus,  who  composed  nine  or  ten  books  de  Religionibus  and 
several  de  Jure  Civili^  was  also  the  teacher  of  Labeo.^ 

Functions  of  Jurisconsult — The  functions  of  a  jurisconsult  are  sununed 
up  by  Cicero  {De  Orat,^  i,  48;  pro  Mur^  9)  in  four  words — respondere,  cavefe^ 
agere,  scribere.  He  was  said  respondere,  when  he  stated  the  opinion  he  had 
formed  on  the  facts  of  the  case  as  submitted  to  him.  This  he  would  deliver 
to  the  client  (at  a  later  period,  sealed  with  his  seal,  indicating  imperial 
authorisation),  and  the  client  would  place  it  before  ih^  judex  m  his  own 


>  For  the  fragments  of  the  Republieftn  jurisooiisaltip  tee  Htuohke's  IwHeprudenUtM 
AfUekuim,  qwB  mtfiertunt,  pp.  1-44. 
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writiag  or  with  his  own  attestadon.^  Cavere  is  to  point  out  all  the  steps 
necessary  for  the  enforcement  or  protection  of  the  client's  rights,  and  parti- 
culariy  the  legal  forms  to  be  observed.  Agere  is  to  appear  before  the 
magistrate  or  the  judex^  and  there  give  counsel  in  support  of  the  client's 
interests.  Scriberev&  to  draw  up  legal  instruments  generally ;  it  may  also 
be  stretched  to  include  the  composition  of  treatises  on  law. 

The  Roman  law-student  picked  up  his  knowledge  of  law  chiefly  in 
the  chambers  of  a  jurist.  It  was  always  considered  honourable,  Cicero 
tells  us,  to  impart  instruction  in  the  civil  law,  and  the  chambers  of 
eminent  jurists  were  filled  with  pupils.  Cicero  himself  frequented  the 
auditorium  first  of  Q.  Muciiis  the  augur  and  afterwards  of  his  still  more  dis- 
tinguished relative,  Q.  Mucins  the  pontifex.  Servius  Sulpidus  was  similarly 
trained  by  Lucilius  and  Aquillius.  Three  stages  of  legal  education  are 
denoted  in  the  Digest  by  the  words  instituere,  audire^  instruere— to  lay  the 
foundation  of  professional  knowledge,  to  listen  to  the  eminent  jurist  deliver- 
ing his  views  in  consultation,  and  to  build  up  and  complete  one's  profes- 
sional acquirements.  An  advanced  pupU  was  called  the  jurist's  studtosusj 
a  term  probably  implying  that  the  pupil,  although  still  attending  in  the 
jurist's  chambers,  was  capable  of  doing  business  on  his  own  account  Mr 
Poste  thinks  that,  under  the  empire,  ''  probably  every  lawyer  was  called  a 
juris  studiosus  until  by  imperial  diploma  he  had  received  they«tf  respondendt 
which  made  him  ?l  juris  auctorj*    (Poste,  Gaius^  p.  147,  2d  ed.) 

From  the  manner  wherein  the  jurisconsults  modified  the  law,  it  is 
extremely  difficult  to  specify  the  changes  that  ought  to  be  ascribed  to  them. 
It  is  probably  to  them,  however,  that  is  due  the  extension  oiglans  (an  acorn) 
to  every  kind  of  fruit,  and  tignum  (timber)  to  every  kind  of  building 
material  Their  influence  was  also  felt  in  forms  of  conveyancing.  Of  these 
the  most  generally  useful  was  the  fictitious  suit  {in  jure  ces5io\  which, 
although  resorted  to  long  before  the  existence  of  jurisconsults  as  a  profes- 
sional dass,  was  doubtless  largely  extended  by  them.  It  was  by  their 
ingenuity,  as  Cicero  complains,  that  women  were  enabled  to  nominate  their 
own  tutores^  The  great  bulk  of  Roman  law,  and  all  that  is  most  valuable 
in  it,  is  due  to  the  activity  of  the  jurisconsults,  down  to  the  end  of  the  second 
century  of  the  Christian  era  :  a  glance  at  the  Table  of  Statutes  and  Consti- 
tutions shows  how  small  was  the  amount  contributed  by  direct  legislation. 

V.  THE  CRIMINAL  COURTS  OF  THE  RSPX7BLIC. 

The  CopttHa, — In  theory  the  supreme  jurisdiction  in  criminal  cases 
always  rested  with  the  people  in  their  assemblies ;  although  in  fact  it  began 
at  an  eariy  date  to  be  ddegated  to  commissions.  The  cognisable  offences 
were  at  no  period  formally  set  forth  in  the  laws,  but  were  chiefly  determined 
and  defined  by  custom,  and  by  the  public  opinion  of  the  time.  The  presid- 
ing magistrate  was  the  prosecutor.  He  had  previously  given  formal  notice, 
at  a  public  meeting,  that  he  intended  to  summon  the  condtia  on  a  particular 

^  D.,  1,  2,  47.  But  juristi  were  also  oonsulted  on  all  Mrto  of  baaineas  matten 
ootiide  the  epheie  of  litigation.  Gioero  apeoifiea  the  marriage  of  %  daughter,  the  pur- 
claeeoCaneatate,aiidtbeealttvationofafle]d.    (X^  Or««.,  8,  Sa.) 
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day  for  the  impeachment  of  the  accused  {dUm  dicere  aiiad)^  who  was  thrown 
into  prison  till  the  day  of  trials  unless  he  found  sureties  for  his  due  appear- 
ance. On  the  day  of  trial,  the  magistrate  preferred  the  charge,  and  supported 
It  by  evidence  {anquisitio)  \  after  which  he  laid  before  the  condtia  a  bill 
embodying  the  penalties  he  proposed  to  inflict  on  the  accused.  This  bill  the 
comitia  dealt  with,  accepted  or  rejected,  in  the  usual  manner.  They  might 
act  in  precise  accordance  with  a  clear  provision  of  the  law,  or  they  might 
adapt  a  provision  of  some  existing  law  to  the  more  or  less  similar  circum- 
stances of  the  particular  case,  or  they  might  ground  their  decision  on  some 
previous  decisions  in  similar  cases  not  embodied  in  any  law  ;  or  they  might 
be  guided  in  their  judgment  merely  by  the  general  feeling  of  the  time 
in  regard  to  the  paiticular  offence.  The  criminal  legislation  of  the  period 
was  by  no  means  extensive. 

special  Commissions  {Q^asiiones), — In  the  history  of  the  kings  there  is 
mention  of  Duumviri^  to  whom  TuUus  Hostilius  delegated  the  trial  of  Hora- 
tius  ;  and  to  the  same  early  period  belong  the  Quastores  Parricidii  for  the 
trial  of  capital  cases.  Owing  presumably  to  the  difficulty  of  properly  conduct- 
ing complicated  cases  before  a  court  so  little  fitted  for  exhaustive  investiga- 
tion and  patient  discrimination  of  evidence,  and  probably  under  the  influence 
of  the  senate,  there  grew  up,  in  the  early  Republic,  a  similar  practice  of  dele- 
gating the  judicial  power  of  the  comitia  in  particular  criminal  cases  to  one  or 
two  persons  called  Qucesitores  or  Q^asiores  (Investigators,  or  Triers). 
These  were  special  commissioners,  who  sat  as  judges  to  investigate  the 
facts  of  the  particular  cases  referred  to  them.  They  were  no  doubt  elected 
by  the  comitia^  although  the  senate,  in  matters  within  its  jurisdiction,  also 
usually  appointed  a  senator  as  a  Quaestor.  The  Quaestor  was  always  assisted 
by  a  jury  or  body  of  assessors  {consilium).  These  were  chosen  exclusively 
from  the  senators,  until  the  passing  of  the  lex  Sempronia  (b.c  123),  after 
which  the  area  of  selection  varied  considerably  (see  page  45}.  The  opinion 
of  a  majority  of  the  jury  decided  the  verdict  of  the  court,  which,  whether  in 
accordance  with  the  opinion  of  the  judge  or  otherwise,  was  final  The  first 
special  conmiission  recorded  imder  the  Republic  belongs  to  the  year  B.C  413, 
on  which  occasion  the  comitia  tributa^  at  the  instance  of  the  senate,  and  with 
the  concurrence  of  the  comitia  centuriata^  appointed  the  consuls  as  Quces- 
tores  to  inquire  into  the  murder  of  M.  Postumius,  a  tribune  of  the  soldiers 
with  consular  power.*  The  plan  seems  to  have  worked  successftiUy ;  and  it 
was  an  easy  transition,  first  ft-om  a  commission  for  a  particular  case  to 
a  conmiission  for  all  cases  of  the  same  kind  awaiting  trial  at  the  same  time, 
and  next  to  a  permanent  tribunal  for  the  trial  of  all  cases  of  a  particular 
nature. 

Standing  Commissions  (Quastiones  Perpetua). — The  Q^tastiones  Per^ 
petuce  were  permanent  or  Standing  Commissions*  for  the  trial  of  par- 
ticular classes  of  offences.    The  first  of  these  courts  was  instituted  by  the 

^  "  SenfttoaooDSQltam  factum  «8t  nt  de  qiUBtti<me  Fostomiaoa  cfledU  tribtmi 
primo  quoqae  tempore  ad  plebem  ferrent  plebesque  pnefioeret  quastioiii  quern  vellet 
A  plebe  oooeenau  popnll  consalibue  negotiom  mandator."    (Liv.  iv.  51.) 

'  They  were  dedgnated  perpetiua  in  oppoiition  to  the  speoial  oommiMkms.  Per^ 
petwBf  M  in  the  expreeiion  €dietun  perpehmmf  means  ilmply  lasting  throngh  the  year 
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lex  Calpurtda^  B.C  149,  for  the  trial  of  persons  charged  with  malversation  in 
the  provinces  {repetundce)}  The  next  was  the  court  that  took  cognisance  of 
bribery  at  elections  {ambitus\  which  is  supposed  to  have  been  created  by  the 
UxMariOy  B.C.  119.*  The  impairment  or  degradation  of  the  dignity  of  the 
Roman  people,  or  of  such  persons  as  they  invested  with  authority  {majestas) 
does  not  appear  as  a  crime  in  enactments  earlier  than  the  lex  Appuleia^ 
about  B.C.  100.*  There  existed  in  B.c.  90  (although  the  date  of  institution  is 
unknown)  a  court  for  cases  of  embezzlement  of  public  property  {peculatus),^ 
More  courts  were  created  hy  leges  Comelice  of  Sulla,  B.a  81  :  for  vis  (forcible 
obstruction  of  the  administrative  authorities  or  officers) ; '  for  parricidium 
(murder),*  and  incendium  (arson),^  by  lex  Cornelia  de  sicariis  et  veneficiisj 
and  for  falsum  (forgery,  including  coinage  of  base  money  and  bribed 
evidence).*  These  were  the  most  important  of  the  standing  commissions. 
The  l^slation  of  Sulla  confirmed  and  expanded  the  growing  systematisa- 
tion  of  the  criminal  law,  and  drew  within  the  cognisance  of  these  specialised 
tribunals  very  nearly  the  whole  of  the  ordinary  criminal  business  of  the 
state.  Each  court  was  established  by  a  law,  which  defined  the  crime  and 
the  punishment  of  persons  that  should  fall  under  its  jurisdiction,  and  regu- 
lated its  constitution  and  procedure.  The  theoretical  supremacy  of  the 
comitia  remained;  and  the  comitia  continued  directly  to  exercise  their 
judicial  power  in  all  cases  not  provided  for  by  a  standing  commission — 
for  instance,  in  cases  of  perduellio  (high  treason),  which  were  always  tried 

of  office  of  the  preridhig  magistrate,  the  principle  of  the  tribunal  alone  being  *'  per- 
petual,'' or  establiahed  for  an  indefinite  period. 

^  The  laws  die  repetwndu  were  :  (1)  lex  Calpumia,  B.o.  149 ;  (2)  Ux  Junia, 
between  149  and  122,  about  134 ;  (3)  lex  AcUia,  about  122 ;  ii)  lex  ServOia  of 
Glauda,  about  111 ;  (5)  lex  Cornelia  of  SuUa,  81  ;  (6)  lex  Julia  of  Caesar,  59. 

*  The  laws  de  amAiiu  were :  (1)  lex  Cornelia  Baebia,  b.o.  181  ;  (2)  lex  Comdia 
/Una,  159;  (3)  lex  Maria,  119;  (4)  lex  Fabia;  (5)  lex  Aeilia  Cal^pwmia,  67; 
(«)  Ux  TidUa,  03 ;  (7)  lex  Licinia,  55 ;  (8)  lex  Pom^peia,  52 ;  (9)  lex  Jvlia  of 
Angiistaa,  18.  As  early  as  B.o.  482  a  plebiscitum  had  been  passed  forbidding 
fsnrtidates  to  wear  a  conspicuous  dress  :  and  the  lex  Poetelia,  B.O.  858,  discountenanced 
excessive  zeal  in  canvassing. 

*  The  laws  de  najeaUOe  were  :  (1)  lex  Afpuleia,  B.a  102  or  100 ;  (2)  Ux  Varia, 
92 ;  (8)  Ux  Oomdia,  81 ;  (4)  lex  Jidda  of  GsBsar,  which  was  revived  and  oppressively 
exftended  under  the  empire. 

^  The  Uw  establishing  this  court  remained  valid  till  the  2esB  Jtdia  (of  Cesar  or 
AsgQstqs).  The  lex  JuUa  included  taerilegium  (stealing  or  injuring  religious 
pmieriy)  and  the  crimen  de  peeuniie  residuis, 

*  The  laws  de  vi  were  :  (1)  Ux  PlauUct,  B.a  89  ;  (2)  lex  Comdiet,  81,  establishing 
fts  QucuUo  PerpePua  de  vi;  (8)  Ux  LiUatia,  78,  supplementazy  to  lex  Plautia; 
(4)  Ux  Pcmpeiaf  52  (temporary,  with  special  reference  to  the  murder  of  Clodius  and 
the  subsequent  disturbances) ;  (5)  Ux  JuUa  (of  Ceasar),  46,  superseding  previous  laws. 
Bjr  tiis  last»  or  by  Ugee  JuUob  of  Augustus,  vii  pubUoa  and  vit  privata  are  pointedly 
diitiiigiiiBbed. 

*  Somewhat  modified  by  the  lex  Pomjpeia  de  Parriddiu,  B.o.  55. 

'  When  connected  with  a  riot,  incendium  also  fell  under  the  UxPompeia  cfemand 
tte  Uz  JuUa  de  vL 

*  Ihe  penalty  of  all  the  Conieliaa  laws  was  exile  {aguce  et  ignis  interdieUo), 
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before  the  contiHa^  or  before  special  commissioners,  when  not  included 
under  majestas  or  vis.  The  senate  possessed  no  criminal  jurisdiction  over  citi- 
zens, although  it  regularly  tried  state  crimes  conmiitted  by  the  allies,  and  had 
always  assumed  the  imconstitutional  right  of  initiative  in  cases  of  exceptional 
emergency.  Unimportant  crimes  were  dealt  with  by  the  magistrates  pos- 
sessing imperiumj  and  punished  by  imprisonment,  fine,  or  even  flogging. 

The  presiding  judge  of  the  standing  commissions  was  not  elected  directly 
by  the  comitia;  he  was  either  one  of  the  praetors  or  a  special  Judex  Quas- 
tionis^  and  the  praetor  was  nominated  by  the  law  creating  the  particular  court 
By  the  lex  CcdpurmOy  for  instance,  and  again  by  the  lexAcilia^  the  presidency 
of  the  court  de  repetutuUs  was  naturally  conferred  on  the  alien  praetor.  But 
the  great  increase  of  civil  business  soon  gave  fidl  occupation  to  both  the 
alien  and  the  city  praetor,  and  the  remaining  four  praetors,  instead  of  pro- 
ceeding to  their  several  provinces  on  election,  were  detained  for  a  year  at 
home  to  preside  in  the  criminal  courts.  Sulla  increased  the  courts  to  eight 
or  nine,  and  the  praetors  to  eight,  six  of  whom  were  now  free  to  preside  at 
criminal  trials.  They  distributed  the  courts  among  them  by  lot  For  each  of 
the  courts  not  provided  with  a  praetor  as  president,  a  supplementary  judge, 
called  judex  qucestioms^  was  appointed.  Concerning  the  judex  qwesHonis 
litde  is  known.  He  sat  for  the  praetor,  with  equal  authority,  as  president  of 
a  criminal  commission.  Unlike  the  praetor,  he  was  required  to  take  an  oath 
on  assuming  oflSce.  How  he  was  appointed,  whether  by  the  comitia  or  by  the 
praetor,  or  by  the  special  law  of  the  court,  is  not  known ;  neither  can  we  tell 
whether  he  was  appointed  for  some  department  of  the  work  of  the  court,  or  for 
the  particular  occasion,  or  as  a  permanent  deputy.  Two  commissions  were  not 
given  to  one  person ;  and,  while  there  were  fewer  spare  praetors  than  there  were 
criminal  courts,  the  most  obvious  way  of  supplying  presidents  was  to  appoint 
a  judex  qucesHonis  for  each  judgeless  commission.  The  necessity  for  the 
continuance  of  this  appointment  was  finally  obviated  by  the  great  increase 
of  praetors  under  Julius  Caesar  and  Augustus.  The  presiding  judge  was 
charged  solely  with  the  administration  of  the  provisions  of  the  law  govern- 
ing his  particular  court  He  had  no  voice  in  the  decision,  which  was 
wholly  a  matter  for  the  jury.  But  an  unfair  judge  might  indirecdy  sway  the 
trial,  by  urging  embarrassing  technicalities,  or  by  falsely  reporting  the  verdict 
as  shown  by  the  state  of  the  ballot 

The  classes  that  the  jury  (Judices)  were  drawn  from,  their  quahfications 
for  office,  their  number,  and  the  successive  judiciary  laws  relating  to  them, 
have  been  already  fully  set  forth  (page  44). 

Under  the  QuasHones  Perpetua  the  procedure  was  pretty  much  the  same 
in  all  the  courts.  The  general  course  was  this.  The  intending  im- 
peacher  (it  was  now  open  to  any  citizen  to  prosecute)  applied  to  the 
president  of  the  court  that  took  cognisance  of  the  kind  of  charge  to  be 
brought,  for  leave  to  prefer  an  accusation  {posiulaHo\  If  two  or  more 
persons  made  simultaneous  application,  a  jury  decided  which  of  them 
should  be  the  impeacher  {divinatio).  The  impeacher  then  formally 
stated  the  name  of  the  accused  and  the  crime  to  be  charged  against 
him  {nornims  or  crimims  delcUid).  The  accused  was  next  cited  before 
the  praetor,  and  the  charge  was  preferred  against  him  in  person  {citoHo) ; 
upon  whidi   he   was    interrogate   for   the  purpose   of  eliciting   admis- 
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sioosi  so  as  to  narrow  the  bsues  to  be  tried  {inUrrogatio) ;  and  a  formal 
cfaaige  was  thereupon  drawn  up  {tnscriptio)  and  signed  by  the  impeacher 
and  his  supporters  {std^scripHo).  The  judge  then  formally  registered  the 
name  of  the  accused  {namims  r€cepHo\  and  appointed  a  day  for  the  trial, 
which,  unless  fixed  by  the  special  law  regulating  the  quasHoy  or  varied  by 
other  special  circumstances  (such  as  diffiatlties  in  procuring  the  evidence), 
was  generally  the  tenth  day  following.  On  the  day  of  trial,  the  jury  was 
chosen  by  ballot  from  the  available  list,  unless  the  special  law  regulating  the 
qucutio  ordained  otherwise ;  and,  if  any  of  them  failed  to  appear  when  called, 
the  judge  had  power  to  enforce  their  attendance  or  to  punish  their  absence. 
If  the  impeacher  did  not  appear,  the  accused  was  instantly  discharged ;  but 
a  fresh  process  might  be  instituted  If  the  accused  did  not  appear,  sentence 
was  pronounced  against  him,  late  in  the  day,  in  terms  of  the  spedal  law  of 
the  court  Both  impeacher  and  accused  might  conduct  their  own  case,  or 
obtain  the  assistance  of  counsel  and  friends. 

On  the  conclusion  of  the  evidence,  the  jury  gave  their  verdict,  at  first  openly, 
batafter  the  Ux  Cassia  (B.a  137)  by  ballot  It  might  be  expressed  in  any  one  of 
three  fonns— Ai?/  Guilfy  (Absolve),  Guilfy  {Condemno),  and  Dattbtful  {Nan 
Uquet),  Equal  votes  were  construed  favourably  to  the  accused.  In  case  of 
Doubijuly  the  judge  said  AmpUus  ("Further,"  "  More  fully "),  and  the  cause 
was  heard  a  second  time,  or  oftener  {ampliaHo),  until  the  jury  were  able  either 
10  acquit  or  to  condemn.  About  B.C.  1 1 1,  however,  the  lex  Servilia  of  Glaucia 
discontinued  ampliaUo  and  introduced  camperendinatiOy  or  the  deferring  of 
the  trial  at  the  point  of  the  verdict  to  the  next  day  but  one  following.^  There 
were  now  two  stages  in  the  trial  In  the  first  stage  {actio  prima)^  both  sides 
stated  their  case,  examined  the  witnesses,  and  summed  up  the  evidence ; 
the  proceedings  were  now  suspended  till  the  day  after  the  morrow,  when  the 
second  stage  {actio  secundd)  came  on,  and  both  parties  could  bring  forward 
fresh  evidence  and  discuss  the  case  over  again.  At  the  end  of  the  second 
hearing,  the  jury  must  either  acquit  or  condemn ;  they  were  not  permitted  to 
dedare  that  they  could  not  make  up  their  minds  {Non  Liquet).  The  lex 
Servilia  ruled  the  trials  de  RepetutuUs  down  to  the  time  of  Sulla.  Zumpt 
maintains  that,  after  the  laws  of  Sulla,  comperendincLtio  still  remained  in 
trials  for  all  official  crimes  {Amtsverbrecken\  while  for  all  common  crimes 
tbe  ampUoHo  was  introduced.  By  the  lex  Aurelia  (B.C.  70),  as  he  holds, 
tomperendinatio  was  abolished,  but  ampliatio  did  not  succeed  to  its  place. 
A  single  actio -was  substituted — ^which,  however,  might  last  for  several  days — 
iodiat  it  was  no  longer  competent  to  vote  afresh  hearing,  and  it  was  necessary 
to  pronounce  a  final  judgment    (Zumpt,  Criminalrechi  d.  Rom.  Rep,^  IL  2, 


^  Cioero  (u»  Verr*  IL  1,  9)  says  the  Ux  AcUia  pennitted  no  aimpliaUo  or  other 
•djonnuaent  after  all  was  ready  for  the  verdict  He  also  ascribes  the  introductioii  of 
(ompertndinatio  to  the  lex  Servilia  of  Glauda,  before  which  he  says  ampUaUo  was  per- 
mitted. But  the  lex  AetUa  rq>etundarum  permitted  ampliatio  (Bnms,  Fontes  lur, 
<&«.  AuL,  p.  58)  ;  and  Cicero's  statement  either  applies  to  another  Ux  AdUoj  or  is 
awtritcn.  A  further  altematiye  is — ^that  the  lex  rqietundanim  given  by  Mommsen 
umI  Brans  as  the  Ux  AeHia  is  neither  the  Ux  ServiUa  nor  the  lex  Ae&ia.  Mommsen, 
however,  rejects  CSoero's  statement  as  to  the  2ea!  AcUia^**fpeU  (Heercmii  vetiri$  pemtm 
^aetft"— and  nnzavels  the  whole  question.     {Corp,  Inter.  Lot,  I.  55.) 
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127 ;  211 ;  314).  The  jury  further  estimated  the  penalty  of  the  accused  on 
condemnation  {litis  asiimaHo\  if  pecuniary  ;  and  in  this  they  were  guided 
by  the  special  law  of  the  courts  which  prescribed  perhaps  double,  treble,  or 
quadruple  the  amount  charged  against  the  accused. 

VI.  REPUBLICAN  SOURCES  OF  LAW. 

During  the  Republic  there  were  three  direct  and  diree  indirect  sources 
of  law. 

Formally  and  directly  law  emanated  chiefly  from  the  two  popular  as- 
semblies, and  to  a  certain  small  extent  from  the  senate. 

A  Ux  (or  populi'Sciium\  or  statute,  was  an  enactment  passed  by  the 
comiiia  ceniuriata^  on  the  proposal  of  a  senatorial  magistrate, — ^for  instance, 
a  consul  or  a  pnetor.  From  first  to  last  leggs  were  binding  on  the  whole 
people,  patricians  and  plebeians  alike. 

Kplebisdium  was  an  enactment  passed  by  the  comiiia  tributOy  on  the 
proposal  of  a  plebeian  magistrate, — ^usually  a  tribune.  At  first  plebiscita 
were  binding  on  the  plebeians  alone.  By  the  lex  Hortensia^  B.C.  287,  how- 
ever, it  was  finally  settled  that  they  should  be  binding  on  the  whole  people, 
patricians  and  plebeians  alike.  They  were  conmionly  designated  leges;  as 
Ux  CanuleiOy  lex  AquUia, 

For  the  last  half  of  the  republican  period  these  two  independent  legis- 
lative bodies  worked  side  by  side  witii  surprising  harmony  and  mutual 
forbearance.  Perhaps  this  absence  of  serious  discord  was  considerably  due 
to  the  superior  interest  of  each  in  different  matters.  The  comiiia  iributa 
seems  to  have  concerned  itself  chiefly  with  private  law,  while  the  comiiia 
centuriaia  attended  to  matters  of  government  and  foreign  relations.  During 
the  latter  half  of  the  Republican  period  the  plebiscites  became  of  increasing 
importance. 

A  Senaiusconsulium  was  a  resolution  passed  by  the  senate,  and  not 
vetoed  by  a  tribune  of  the  plebeians.  The  senate  never  possessed  or  claimed 
the  right  to  make  or  to  repeal  a  law.  But  in  the  early  half  of  the  Republic 
they  appear  to  have  insisted  on  revising  and  sanctioning  all  bills  that  were 
to  be  submitted  to  the  comiiia;  and  a  law  of  ac.  67  seems  to  have  stopped 
their  occasional  assumption  of  the  right  to  suspend  temporarily,  in  favour  of 
an  individual,  the  operation  of  a  law.  Further,  the  senate,  of  its  own 
authority,  was  in  the  habit  of  issuing  administrative  edicts  that  possessed 
the  force  of  law  in  such  matters  as  were  not  provided  for  by  any  exist- 
ing law.    (See  Appendix  II.  to  this  section,  p.  65.) 

The  three  informal  or  indirect  sources  were — the  Edicts  of  the  magis- 
trates,  and  especially  of  the  praetors,  long-continued  and  generally  recognised 
customs,  and  the  opinions  delivered  by  the  jurisconsults.  The  two  last  were 
commonly  rendered  effective  through  absorption  in  the  praetorian  edicts. 

To  the  above-named  sources  of  written  law,  Cicero  adds  previous  de- 
cisions {^es  judicata)  and  equity  {ceguitas), 

"  The  legislative  power  of  the  popular  assembly  and  the  absence  of  l^s- 
lative  power  in  the  senate  and  the  praetor  were  marked  by  a  difference  of 
style  in  the  lex  and  plebiscite,  edict  and  decree  of  the  senate  :  while  the  lex 
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and  plebiscite  employed  the  imperative  {damtULs  tsto^jus potestasque  esio^  etc.) 
the  resolutions  of  the  senate  scrupulously  avoid  the  imperative,  and  are  clothed 
in  the  iozms  piacere^  censere,  tMrbitrarit  eta,  as  if  they  were  rather  recommen- 
dations than  commands ;  and  the  edicts  and  interdicts  of  the  praetor  are 
couched  in  the  subjunctive  {Exhibeas,  Restituas^  etc),  a  milder  form  of  impera- 
tive. Or  to  show  that  their  force  and  operation  is  limited  to  his  own  tenure 
of  office^  they  are  expressed  in  the  first  person  (actionem  dado,  ratam  kabebo^ 
vim  fieri  veto).  When  he  has  authority  to  command,  he  shows  it  by  using 
the  imperative,  as  in  addressing  litigants  {mittite  ambo  hominem,  inite  viam^ 
ndiie),  or  the  judge  {condemnato^  absoMto),^  (Poste,  Gaius,  I,  1-7  comm., 
p.  36  (ad  ed).    After  Ihering,  Geist  des  Rom,  Rechts,  47.) 


APPENDIX  L  TO  THE  FOREGOINa  SECTION. 

BIPUBLIOAN  LBGBB. 

Hie  following  is  a  oonspeotus  of  the  most  important  Ugei  (inclading  plefntcUa  and 
a  few  privHegia)  that  have  oome  down  to  ns  with  particular  titles  from  the  period  of 
the  Bepdblia  It  may  he  noted  that  a  lex  generally  took  its  title  from  the  gentile 
name  of  its  propoeer,  ae  lex  Sortenaia ;  sometimes  from  the  two  consuls  or  the  magis- 
trates^ as  lex  AeSUa  CUjMtntia,  lex  Papia  Poppoea  ;  sometimes  from  its  objeeti  as  Use 
Sempnniajfidiciaria  or  lem  Oincia  de  donie  e(  mvnenbue : — 

B.O. 

608.  L^gee  Valeria,  securing  annual  magistnolee  and  right  of  appeal, 
f  492.  Lex  IdUa,  forbidding  tribune  to  be  interrupted  while  speaking,  or  dis- 
persal of  assembly  of  tribes.     b.o.  470  is  also  given, 

486.  Lex  Caeeia,  agraria, 
1 472.  Lex  Pinaria,  gyring  judex  (in  sacramental  procedure)  on  80th  day  instead 
of.  at  once.    Voigt  and  Muirhead  prefer  B.a  482 ;  against  Monuu- 
sen;  Rudorff,  Huschke. 

471.  Lex  PMUia,  permitting  the  tribes  to  elect  the  tribuni  jMie. 

466.  Lex  IdUtt,  assigning  the  Aventine  to  the  plebe. 
:  456.  Lex  Aterma  Tarpeia,  empowering  magistrates  to  fine  persons  resisting  their 
authority,  and  fixing  maTimum  fine, 

449.  The  Twelve  Tables. 

449.  Lex  JhMo^  against  leaving  the  people  without  tribunes,  or  creating  magis- 
tratee  «wie  proooootioiM. 

449.  Legee  Vdleriae-Horatke,  enacting  that  pUbieeiUk,  after  confirmation  of  the 
patree,  should  bind  the  whole  people ;  giving  right  of  appeal ;  and 
guaranteeing  inviolability  of  tribunes,  ndilee,  etc  (plebeian  magis- 
trates). 

448.  Lex  Treboma,  election  of  tribunes. 

446.  Lex  OaeiuUia,  conceding  oowMum  of  patricians  and  plebeians, 

484.  Lex  JSwuOea,  censors  to  hold  office  for  a  year  and  a  half  only. 

480.  Lex  JuUa  PapeHOt  fixing  money  values  in  fines  instead  of  sheep  and  cattle 

values. 
1890.  Lex  Apuleia,  sureties.      So  Budorff  and  Huschke,      Also  referred  to> 

280  (Voigt),  and  102  (Appleton,  Posted  Sandais)^ 
1 888.  Lex  PHbUlia,  de  eponetL    (Less  probably,  89».) 
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B.O. 

S67.  Lege9  Lidnict,  eleotion  of  consuls,  one  to  be  »  plebdan ;  ager  publieus  ; 
interest  paid  on  loans  to  be  oonsidered  as  so  much  In  repayment  of 
principal  I   deoemvin  (half  of  them  plebeians)  to  keep  SibyUina 
books. 
858.  Lest  PceUUa,  against  too  sealons  oaaTassing ;  first  In  de  mMtu, 
867.  Lex  ManliOf  Imposing  tax  ol  five  per  oent.  on  Talne  of  manumitted  sIatsl 
862.  X«B  Jf<ire»a»  against  Qsnry. 

842.  Lex  Licinia,  re-enacted ;  both  consols  may  be  plebeians. 
841.  Lex  Cfemteia,  forbidding  nsury. 

889.  Leget  PuUHicBf  patrum  auctoritat  unnecessary  to  validity  of  pUbieeita^ 
patrum  auctorU<u  to  be  given  before  voting  in  oomitia  centoiiata ; 
one  of  the  two  censors  to  be  a  plebeian. 
882.  Lex  PapvnOf  granting  cMUu  sine  ev^roffio  to  the  Aooerani 
825  or  818.  Lex  PaOelia,  de  nexU, 

800.  Lex  OgvlniOf  plebeians  admitted  as  pontiffs  and  aogurs. 
800.  Lex  VaUria,  right  of  appeal. 

887.  Lex  Bbfiemia,  resolutions  of  tribes  to  bind  all  oitisens,  directly. 
1 287.  Lex  AquUia,  introdncing  actio  damni  ti^nce. 

f  287.  Lex  Maenia,  pairvm  auetoriiae  nnneoessary  to  election  of  magistrates. 
?  244.  Lex  SUiOt  de  ponderibns.    So  Hanbold  and  Rndorff.     Bnms  (42)  thinks 

the  grouids  uncertain. 
1  244.  Lex  SUia,  introducing  (as  Gains  says  ;  or  regulating,  as  Sir  H.  S.  Maine 
thinks)  eondicUo,  for  cases  of  eerta  pecwUa,    So  Huschka     Ihering 
places  it  in  first  half  of  the  fifth  century  n.o.  (b.o.  850-800)  i  Voigt» 
B.O.  448-425.    (Cf.  Muirhead,  p.  277,  note  to  Oaiue,  iv.  19.) 
t  284.  Lex  Oalpumia,  extending  eondicUo  to  cases  of  omnii  eerta  net. 
^  243-124.  Lex  PapiHa,  de  eaeramentU.    (Bmns,  48.) 
282or'228.  lex  Flaminia^  agraria, 
215.  Lex  OppiOy  sumptuary. 

204.  Lex  andOy  de  donie  et  nHtneHbui.    (Bruns,  48.) 
198.  Lex  AUnta,  prohibtting  usucapion  of  retfurUvce.    (Ci  Bruns,  48.) 
198.  Lex  SemprorUa,  defenore,  making  the  law  of  money  lent  the  same  for  Sooii 
and  LatinI  as  for  Roman  citizens. 
192  or  180.  Lex  Baebia,  ordaining  that  four  and  six  praetors  should  be  elected  alter- 
nately ;  not  observed. 
Before  186.  Lex  AtUia,  authorising  city  prntor  and  majority  of  plebeian  tribunes  to 
appoint  tutor,  at  Rome. 
254-184.  Lex  PUBtoria,  in  favour  of  minors.    Referred  to  by  Plantos  (B.a  254-184). 
)  188.  Lex  Furia,  teHamentaria,  limitmg  amount  of  legacies. 
181.  Lex  Orehia,  sumptuary. 
181.  Lex  Comdta  Badfia,  de  ambitu, 

179.  Lex  Aimudie  or  FtOia,  fixing  minimum  age  of  candidates  for  the  higher 
magistracies. 
1 178.  Lex  Cieertta,  sureties.     (Gains,  liL  128.) 

1 170.  Lex  jSbuUa,  Introducing  the  Formnlaxy  Procedure.    Date  very  uncertain ; 

conjecture  ranges  from  middle  of  fifth  to  middle  of  seventh  oentury 

U.O.  (B.a  800-100.)    Mulrhead  prefers  about  B.o.  247  (p*  288,  Oaws, 

iv.  80,  note).     Poste,  about  170. 

169.  Lex  Voconia,  imposing  disabilities  on  women  as  to  suooession,  and  limiting 

amount  of  legacies.     (Cf.  Hnlrhead,  p*  158 ;  Oaim,  II  226  note.) 
161.  Lex  Faemia,  sumptoary. 
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blo. 

1(9.  Lex  CorneUa  FtMa,  di  amAOik 
149.  Lex  CalpunUa,  repetundarum, 
148.  Lex  Didiot  snmpkuury. 

139.  Lex  Oabinktfjubellaria,  introdnoiiig  baDot  in  election  of  magiitrates. 
1S7.  Lex  Caaeia,  tabeUaria,  introducing  ballot  in  judMa  popuU  (except  for 
perdudlio :  ct  Lex  Ckdia,  B.a  107). 

049-122.) }  ^^  ^^"^  repetundanm. 
133.  Lex  Semproma,  agraria, 

131.  Lex  Papiaria,  tabtUaria,  introdndng  ballot  in  enactment  and  repeal  of  lawa. 
?  130.  Lex  AUma,  giving  senatorial  rank  to  tribune. 
126.  Lex  JwMOt  de  peregrinU,  banishing  aliens  from  the  citj. 
128.  Lex  Sempronia,  de  eapUe  eivium  lUmanorwn,  enacting  that  the  people 

alone  should  decide  on  the  caput  of  a  citiaen. 
128.  Lex  Sempronia,  judieiaria, 
128.  Lex  Sempronia,  ne  quiejudieio  dreumtfemreiur, 
128.  Lex  SempromOf  de  prowmeUe  conndaribue  (repealed  bj  Caear). 
122.  Lex  FanmOi  banishiDg  Latini  and  Italic!  from  the  city. 
?  122.  Lex  AeUia,  repeiundarum,    Mommsen  seems  to  have  shown  that  it  mnst 
be  placed  128-121 ;  Zumpt  prefers  a  few  yean  later,  say  118. 
119.  Lex  Mariat  de  ambitu,  supposed  to  have  established  the  Qu<eeHo  Per- 

petua, 
119.  Lex    TkoriOf  agrwiOf    as   to   land   tax    {veetiffal^.     (Of.    Bruns,    Lex 
Agraria,  67.) 
11947.  Lex  Fabia,  de  ambitit. 
?  HI.  Lex  ServUia,  repelundarum,  of  Glaacia. 
107.  Lex  Cadia,  tabeUaria,  introducing  ballot  in  oaaes  of  perdndlio  (supple- 
menting lex  Oaetia,  B.o.  187). 
106.  Lex  SenriUoijudieiaria,  of  Gwpio.     If  ever  paosed,  was  very  soon  swept 

away. 
104.  Lex  Caeeia,  compelling  demission  of  senatorship  in  certain  cases. 
104.  Lex  Mareia,  agraria, 
?  108.  Lex  Lidnia,  sumptuary. 
102  or  100.  Lex  Appuleia,  m^jeetatii, 
100.  Lex  Appuleia,  agraria. 

95.  Lex  Lidnia  Mucia,  de  ciei&iM  regumUa,  soratlnlBhig  title  to  citizenship. 
?9&  Lex  Furia,  de  apaimu  (Gains,  iiL  121;  iv.  22.)  Usual  date,  96. 
But  Bndorff  gives  B.a  846 ;  Hnschke,  begmning  of  fifth  century  u.o. 
(about  &a  860  or  later) ;  Voigt^  218 ;  Bruns»  second  half  of  sixth 
century  (B.a  204-154),  holding  that  it  must  have  been  later  than  lex 
Cineia  (204) ;  Appleton»  100  or  99.  See  Muirhead,  p.  221,  Cfaiue, 
iii.  121,  note. 
91.  Lex  Liwia,  judieiaria^ 

90.  Lex  JmUo,  ae  to  the  Tdbes ;  and  giTing  dtiaenship  to  Latini  and  SodL 
89.  Lex PlanOia Papiria,  as  to  the  Tribeaf  and  giving  dtiaenship  to  aliens 

being  dtiiens  of  federate  states. 
89.  Lex  Pcmpeitt,  giving  dtlMoship  to  dspadnii,  and  Latinitas  to  IVans- 

89.  LexPUMaia,pM!iairUL 

89.  Lex  Plawtia,  de  vi 

88.  Lex  Sulpieia,  as  to  the  Tribes  aad  new  < 
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B.O. 

81.  Lex  Comdia,  de  faltU,  also  oalled  (eatomefitorMi.  Under  fftvonrftble 
coDfltraotion  of  thia  law  {hen^/icio  legiB  OomdicBf  Paul.,  SenL  UL  4a,  8) 
comes  provision  as  to  wiUs  of  citizens  dying  in  captivity.  Sandara 
ad  J.,  ii.  12,  5.  Cf.  Ulp.  zxiii.  5.  Others  refer  this  provision  to  a 
Lex  Oomdia  de  oapHvie,  B.O.  67. 

81.  Lex  C(>rneUa,  jvdiciaria, 

81.  Lex  OomeUa,  repetwndarum, 

81.  Lex  Oomdia,  de  XX.  qwxstoribue,     (Bruns,  FofUea,  82.) 
81  (88-80).  Lex  Camdia,  de  rieariie  d  wi^/leii»,    (Bruns,  FanUi,  86.) 

81.  Lex  Oomdia,  de  eponeoribue.    So  Hnschke  and  Poste.     Voigt,  B.C.  827. 

81.  Lex  Oomdia,  sumptuary. 

80.  Lex  Oomdia,  hibimiJtia,  diminishing  the  power  of  the  tribunes. 
Before  80.  Lex  Remmia,  branding  for  calumny.    (Cic  pro  Bote.  Amer^  19,  20.) 

78.  Lex  jEmUia,  sumptuary. 

78.  Lex  Lutatia,  de  vi. 

71.  Lex  Antonia,  de  Termemlnu,    (Bruns,  85.) 

70.  Lex  Pompeia,  tribtmitia,  restoring  the  powers  of  the  tribunes  taken  away 
by  Sulla,  B.O.  80. 
.    70.  Lex  Aurdia,  judieiaria, 

67.  Lex  AeUia  OaipurTda,  de  amfritu, 

67.  Lex  Oomdia,  de  eaptime.     See  Lex  Oomdia  defalde,  B.O.  81. 

67.  Lex  Oomdia :  prtetor  must  abide  by  his  edict 

65.  Lex  Papia,  banishing  from  the  city  persons  not  domiciled  in  Italy. 

68.  Lex  TuUia,  de  cmbitu, 

62.  Lex  OcecUia,  de  vectigaUbfu,  untaadng  lands  and  harbours  in  Italy. 
60.  Lex  Flavia,  agraria, 
59.  Lex  JvUa,  a^roHa, 
59.  Lex  Julia,  rtpetUTidarum, 
58.  Lex  Olodia,  attacking  censorship, 
55.  Lex  Lieinia,  de  ambitu, 
55.  Lex  Pompeia,  judieiaria. 
55.  Lex  Pompeia,  de  parricidiie. 

54.  Lex  OcBcUia,  de  ceneoribut,  repealing  Ux  Olodia,  B.0. 58. 
52.  Lex  Pompeia,  de  ambiht, 
52.  Lex  Pompeia,  de  vi, 
49-42.  Lex  Mubria,  de  Gallia  Oitalpina.    (Bruns,  91.) 

47.  Lex  Julia  {defenore  or)  depeeuniit  mutuie  or  erediHt, 

46.  Lex  Jvlia,  judidaria.    Supposed  to  be  one  of  the  Ipffet  Jidioe  (Gains, 

iv.    80),    restricting    legie    aetkmet.       Cf.    lex  Jvlia   judieiaria, 

&o.  25. 
?  46.  Lex  JuUa,  de  vi.    May  bebng  to  Cassar  or  Augustus.    (Bruns,  104.) 
45.  LexJuUa,  munieipalie.    (Bruns,  95.) 
44.  Lex  UreonitaaM  s.  OdonioB  Julioe  OenebiwB,        CcBsar's  charter  to  Latin 

oolony  at  Urao,  near  Seville.    See  references  collected  in  Mnirhead, 

p.  9,  OaiiM,  I  22,  note,  and  Brans,  Pontes,  110  following. 
T     .  Lex  Julia,  sumptuary. 

?     .  Lex  JuUa,  de  amuma.    May  belong  to  Cesar  or  to  Augustus. 
40.  Lex  Paleidia,  reserving  one-fourth  of  inheritance  to  testamentary  heir. 

(Bruns,  108.) 
89.  Lex  Quinetia,  de  aquceduciibut,    (Bruns,  105.) 
84.  Lex  Soribonia,  prohibiting  nsnoapion  of  servitudes. 
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Of  quite  anoertain  date  are  the  following : — 

La  Oreperia  (so  Stndemnnd,  Gains,  iv.  9ff),  fixing  fponnb  in  centumviral 
causes  at  125  sesterces.  Huschke  takes  the  reference  to  be  to  the  lex 
JuUaPapiria,  B.a  480.    See  Muirhead,  p.  816,  Cfaku,  iv.  95,  note  4. 

Lex  Mmieia  (so  Studemund,  formerly  Mewtia,  Gains,  L  78-79.  Of.  Ulp., 
▼.  8),  as  to  status  of  ohfldren  of  parents  of  different  condition. 

Lex  VaUia  (so  Stndeninnd,  formerly  Valeria,  Gains,  iv.  25),  amending 
procedure  by  mamu  it^eetio.  Later  than  lex  Fwria,  which  may  safely 
be  thrown  back  a  century  beyond  the  usual  date. 

APPENDIX  II.  TO  THE  FOREGOING  SECTION. 

SKNAIUBOONSULTA. 

Examples  of  unahuconauUa  under  the  Republic  may  be  seen  in  Bmns,  Pontes, 
ppi  145151  :  se.  de  Bacchaiudibus  (B.O.  186) ;  ee,  de  PhUoeophia  et  Jthetoribut  (B.a 
161);  M.  de  Tibutiibue  (seventh  century  n.o.);  and  ee,  de  Aed^nade  Olaeomemo 
tociuque  (B.O.  78). 

A  specimen  of  a  eenatue  cMetorUae  (B.O.  51)  is  given  in  Brnns,  154. 


CHAPTER    IV. 

FROM  AUGUSTUS  TO  JUSTINIAN   (B.C.  31— A.D.  565). 
I.    PUBLIC  EVENTS  AND  IMPERIAL  ENACTMENTS. 

The  Political  Transition, — From  the  day  of  the  battle  of  Actium  (B.C.  31), 
ihe  Roman  world  lay  at  the  feet  of  Octavian  (Augustus).  Warned  by  the  fate 
of  his  uncle,  the  victor,  while  securing  his  personal  supremacy,  conciliated 
the  people  by  an  ostentatiously  assiduous  regard  for  the  forms  of  popular 
government.  Gradually  but  surely  he  gathered  into  his  own  hand  all  the 
important  powers  exercised  by  the  republican  magistrates,  at  the  same  time 
pennitting  the  senate  practically  to  supersede  the  comitia  as  representative 
(tf  the  people.  In  the  convulsive  strife  of  personal  ambitions  the  senate  had 
strengthened  their  authority,  and  it  suited  the  professed  humility  of  Octavian's 
policy  to  accept  at  their  hands  the  honours  of  the  state.  In  B.C.  29  they 
conferred  on  him  the  title  of  Impirator,  implying  the  possession  of  supreme 
power ;  in  B.C.  28,  the  title  of  Princeps  Senatusj  in  B.c.  27,  Augustus;  in 
LC  23,  tribunician  power  and  proconsular  authority;  in  B.C.  19,  consular 
power ;  and  in  B.C.  12,  the  title  of  Pontifex  Maximus.  In  B.C.  27,  the  pro> 
Tinces  were  divided,  as  we  shall  see  further,  between  the  emperor  and  the 
people  (or  the  senate),  but  the  command  of  the  troops  secured  all  substantial 
power  to  the  emperor.  Thus  the  whole  power  of  the  Roman  empire  was 
laid,  with  every  show  of  constitutional  procedure,  in  the  hollow  of  the 
ooperor's  hand.    Magistrates  with  republican  titles,  indeed,  still  continued 

E 
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to  be  elected  and  to  exercise  their  functions,  but  their  real  power  was  trans- 
ferred piecemeal  to  new  imperial  magistrates,  and  they  were  all  overshadowed 
by  the  active  predominance  of  the  emperor. 

A  like  fate  attended  the  comitia.  For  many  years  the  comitia  curiaia 
continued  to  pass  leges  curiatee  in  confirmation  of  adoptions.  It  was 
gradually  superseded,  however,  by  the  senate,  whose  consent  was  considered 
sufficient ;  and  at  length  Diocletian  enacted  (a.d.  286)  that  the  permission 
of  the  einperor,  published  in  the  court  of  the  praetor  or  of  the  president  of  a 
province,  should  have  the  force  of  the  ancient  law.  The  comitia  unturiata 
and  tributa,  again,  apparently  ceased  after  Pharsalia  (B.C.  48^  to  be  consulted 
on  war  and  peace,  and  under  Augustus  they  lost  all  jurisdiction,  theoretical 
as  well  as  actual,  in  criminal  triab.  They  were  still  summoned  to  consider 
bills  ;  but  this  power  also  was  gradually  superseded  by  the  constitutions  of 
the  emperor  and  the  resolutions  of  the  senate  passed  with  his  approbation, 
and  died  out  just  before  the  end  of  the  first  century  after  Christ  As  late  as 
the  second  century,  they  were  still  assembled  for  the  election  of  magistrates  ; 
but  they  had  long  ceased  to  possess  an  atom  of  real  authority,  for  Augustus, 
following  the  example  of  Julius  Caesar,  recommended  {commendo  vobis)  the 
consuls  and  one-half  of  die  candidates  for  each  of  the  other  magistracies, 
and  under  Tiberius  all  the  magistrates  not  recommended  by  the  emperor 
were  put  forward  by  the  senate.  By  the  end  of  the  third  century  they  had 
ceased  to  be  sunmioned  even  to  go  through  the  form  of  sanctioning  the 
choice  of  the  emperor  and  the  senate. 

Augustus  (B.C.  31 — ^A.D.  14). — The  political  situation  under  Augustus  has 
just  been  explained.  The  changes  in  the  law  effected  by  him  referred 
mainly  to  three  matters,  (i)  The  lex  Juiia  de  Maritandis  Ordinibus^  re- 
jected by  the  comitia  tributa  in  B.C.  28,  and  not  passed  till  B.c  18,  or  even 
(as  others  think)  A.D.  4,  was  supplemented  by  the  lex  Papia  et  Poppeea  in 
A.D.  9.  Apart  from  the  separate  titles,  these  laws  were  also  spoken  of  as  the 
leges  (or  Ux)  Julia  et  Papioy  or  nova  leges^  or  simply  leges.  The  scope  of 
these  enactments,  the  most  extensive  after  the  Twelve  Tables,  was  intended 
to  be  wide  enough  to  touch  every  source  of  the  abounding  moral  depravity, 
which  was  ruinously  thinning  the  ranks  of  legitimate  citizens.  "  Not  only 
marriage,**  says  Ortolan,  **  but  everything  even  remotely  connected  with  it — 
betrothal,  divorce,  dower,  gifts  between  husband  and  wife,  concubinage, 
inheritance  and  the  period  allowed  for  entrance  upon  it,  legacies  and  their 
devolution,  dies  cedens,  the  capacity  or  the  incapacity  of  beneficiaries  to 
receive — in  fine,  the  rights,  privileges,  or  particular  dispensations  granted 
under  divers  special  circumstances  to  fathers  or  to  mothers  who  had  chil- 
dren, or  who  had  a  specified  number."  (Ortolan,  History  of  Roman  Law 
(Prichard  and  Nasmith),  sec.  70,  par.  370,  p.  309.)  These  marriage  and 
paternity  laws  were  diligently  commented  on  by  the  jurists,  as  appears  from 
the  fragments  of  various  treatises  ad  legem  Papiam  preserved  in  the  Digest 
They  suffered  very  gradual  extinction  at  the  hands  of  Caracalla,  Constan- 
tine,  and  Justinian.  (2)  Fideicommissa  and  codicils,  embodying  informally 
the  last  wishes  of  testators,  were  more  liberally  considered  and  protected  on 
equitable  grounds.  For  such  cases  two  special  praetors  (Jideicommissarii) 
were  appointed  under  Claudius,  one  of  whom  was  suppressed  under  Titus. 
(3)  By  the  lex  ^lia  Sentia  (A.D.  4)  and  the  Ux  Fufia  Camnia{h,r>.  8),  severe 
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restrictions  were  placed  on  the  enfranchisement  of  slaves.  The  freedmen 
were  felt  to  be  too  numerous. 

In  the  reign  of  Augustus,  seven  centuries  and  a-half  after  the  foundation 
of  Rome;  Jesus  Christ  was  bom  at  Bethlehem,  in  Judaea.  The  influence  of 
Christ's  teaching  on  the  Roman  law  will  be  considered  presently. 

Tiberius  (A.D.  14-37). — The  mantle  of  assumed  moderation  and  humility 
fell  from  Augustus  on  the  shoulders  of  Tiberius.  Under  him,  however,  the 
popular  election  of  magistrates  was  transferred  to  the  senate,  which  was 
further  occupied  in  busily  pronouncing  sentence  of  death  for  the  elastic 
crime  of  treason.  The  chief  enactment  of  the  reign  was  the  lex  JurUa 
\Narbana\  (a.d.  19},  modifying  the  position  and  rights  of  freedmen. 

Hadrian  (A.D.  117-138).  —  Beyond  the  prcetores  fideicommissarii  of 
Claudius  (A.D.  41-54)  and  Titus  (a.d.  79-81),  there  is  nothing  to  remark  on 
the  times  from  Tiberius  to  Hadrian,  except  the  violent  supremacy  of  the 
army  and  the  tragical  fate  of  successive  emperors.  Under  Hadrian  a  new 
order  of  things  seems  to  arise  ;  or  perhaps,  to  some  extent,  it  is  now  that  the 
storms  clear  away,  discovering  the  existence  of  numerous  changes  hitherto 
onperceived*  Italy  is  divided  into  four  provinces,  administered  from  Rome 
under  consular  governors,  who,  at  a  later  period,  were  succeeded  by  cor- 
rectores  or  frasides.  The  auditorium^  a  section  of  the  consistorium^  of  the 
emperor,  is  constituted  a  separate  council.  The  praetorian  prefects  have 
added  civil  to  military  jurisdiction.  The  means  of  appeal  are  more  carefully 
organised,  from  inferior  magistrates  to  superior,  and  at  last  to  the  emperor. 
The  Perpetual  Edict  is  finally  arranged  and  authorised.  The  opinions  of  the 
jurists  are  for  the  first  time,  on  condition  of  being  unanimous,  recognised 
as  written  law.  Constitutions  of  the  emperors,  although  none  are  definitely 
ascribed  to  an  earlier  date,  have  probably  been  issued  for  a  century 
previously. 

Antoninus  Pius  (a.d.  138-161)  engaged  at  the  public  expense  teachers  of 
philosophy  to  conduct  classes  both  at  Rome  and  in  the  provinces.  He 
alleviated  the  lot  of  the  slave,  by  making  cruel  treatment  a  ground  of  com- 
pulsory sale. 

Antoninus  Caracalla  (a.D.  21 1-2 17). — On  the  assassination  of  Com- 
modus  (a.D.  193),  an  outburst  of  military  violence,  during  which  the  empire 
was  actually  sold  by  auction  to  the  highest  bidder,  was  succeeded  by  the 
reign  of  Sepdmius  Severus  (a.d.  193-21  i),  a  pupil  and  admirer  of  Papinian, 
and  then  by  that  of  Caracalla,  the  great  jurist's  murderer.  Caracalla  ex- 
tended the  rights  of  citizenship  to  every  subject  of  the  Roman  empire  ;  an 
act  that  did  not  affect  the  laws  of  enfranchisement,  or  interfere  with  the 
judicial  condenmation  of  citizens  to  loss  of  rights  of  citizenship.  He  also 
modified  the  leges  Julia  et  Papia^  doubling  (increasing  from  one  twentieth 
to  one-tenth)  the  duty  on  enfranchisement,  inheritance,  legacies,  and  dona- 
tionts  mortis  causa^  and  sweeping  the  caduca  of  coelibes  and  orbi  into  the 
fiscus, 

Diocletian  (a.d.  284-305).  —  From  the  time  of  Alexander  Severus 
(A.D.  222-235)9  the  study  of  jurisprudence  declined,  and  almost  died  out,  not 
to  be  revived  with  any  brilliancy  till  the  rise  of  Tribonian  in  the  time  of 
Justinian,  three  centuries  later.  For  the  next  fifty  years,  down  to  Diocletian, 
the  potitical  history  is  simply  a  bloody  chronide  of  the  making,  unmaking. 
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and  murdering  of  emperors.  In  the  meantime  the  Christian  religion  was 
silently  and  rapidly  permeating  the  empire,  undermining  the  formal  institu- 
tions of  the  pagan  worship,  strengthening  the  practical  application  of  the 
equitable  conception  of  law,  and  steadily  making  its  way  under  the  encoui'- 
agement  of  severe  persecutions — one  of  the  most  severe  occurring  under 
Diocletian  (A.D.  303).  The  attitude  of  the  tribes  pressing  on  the  northern 
frontiers  was  seriously  menacing  the  integrity  of  the  empire.  By  every 
incursion  they  gained  some  advantage ;  they  either  carried  off  considerable 
booty,  or  retired  with  bribes  from  the  treasury  of  a  weak  emperor.  They 
were  temporarily  borne  back  by  Diocletian,  who  braced  up  the  discipline  of 
the  Roman  legions,  and  directed  them  with  energy.  In  286  he  assumed 
Maximian  as  a  colleague,  created  him  Augustus,  and  entrusted  him  with  the 
defence  of  the  western  empire  ;  and  in  292,  in  order  to  cope  more  success- 
fully with  the  increasing  dangers,  the  emperors  chose  as  lieutenants  and 
presumptive  successors  Constantius  and  Galerius,  and  proclaimed  them 
Caesars.  Diocletian  now  ruled  the  east,  from  Nicomedia  ;  Maximian  ruled 
Italy  and  Africa,  from  Milan  ;  Constantius  ruled  Britain,  Gaul,  and  Spain, 
firom  Treves  ;  and  Galerius  ruled  lUyricum  and  the  line  of  the  Danube, 
from  Sirmium.  By  a  constitution  of  A.D.  294  Diocletian  abolished  the 
'  Formulary  System,  and  established  the  extraordinary  as  the  ordinary 
procedure. 

Constantine  (A.D.306  or  313-337).— Diocletian  had  laid  down  the  purple 
in  305,  to  pass  the  remaining  eight  years  of  his  life  in  quiet  retirement.  In 
307  six  emperors  were  contending  for  the  supremacy ;  in  312  Constantine 
became  master  of  the  West,  and  next  year  Licinius  became  sole  emperor  of 
the  East.  In  314  the  two  rivals  fought  for  the  mastery,  and  Licinius  bought 
peace  by  the  cession  of  Illyricum,  Pannonia,  and  Greece,  to  Constantine. 
After  some  nine  years,  war  again  broke  out  between  them,  and  Constantine 
crushed  Licinius,  and  soon  afterwards  put  him  to  death  (a.D.  324).  Con- 
stantine was  now  sole  emperor.  In  330  he  established  Byzantium  as  the 
capital  of  the  empire,  renamed  it  Constantinople,  and  conferred  upon  it  the 
privileges  of  Rome. 

To  Christians  Constantine  had  extended  protection  while  he  was  Caesar 
in  Gaul,  and  still  more  after  the  victory  that  made  him  master  of  the  West 
(312).  In  314  Licinius  had  published  an  edict  at  Milan  for  the  same  pur- 
pose. In  325  Constantine,  now  sole  emperor,  formally  embraced  Christianity 
and  proclaimed  it  as  the  religion  of  the  empire.  In  the  same  year  he  attended 
the  first  general  council  at  Nicaea,  when  the  views  of  Arius  were  condemned. 
The  whole  of  the  ancient  sacred  law,  with  all  the  public  law  dependent  on  it, 
was  swept  away.  The  Christian  bishops  ranked  with  the  highest  digni- 
taries, presided  in  courts  of  their  own,  and  wielded  great  influence  in  the 
state.  Religious  corporations  were  permitted  to  hold  property ;  and  now 
the  heretics,  and  not  the  Christians,  suffered  from  legal  disabilities.  The 
influences  of  Christian  principle  and  sentiment,  indirect  as  well  as  direct, 
worked  powerfully.  The  exercise  of  the  patria  potestas  was  restricted  and 
softened,  in  regard  both  to  the  person  and  to  the  property  oi  Jilii/amilug  / 
and,  in  particular,  the  incapacities  of  caelibes  and  orbiy  imposed  by  the  le^gs 
Julia  et  Papia,  were  almost  wholly  removed  (a.d.  320). 

Constantius  (a.d.  337-361).— The  persecutions  of  non-Christians,  which 
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sullied  the  reign  of  Constantine,  were  carried  on  still  more  hotly  under  Con- 
stantius,  who  closed  the  pagan  temples,  and  punished  pagan  rites  with  death 
and  confiscation.  Under  Julian  (A.D.  361-3)  Christianity  was  temporarily 
discouraged,  but  presently  recovered  its  commanding  authority.  Towards 
the  end  of  his  reign  (a.d.  360)  Constantius  introduced  the  ofl&ce  oiprafectus 
urbi  from  Rome.  The  suppression  of  the  formulary  system  was  followed  up 
™  AD.  339  by  Constantine  II.,  who  abolished  the  necessity  of  symbolic 
fonnulae  in  testamentary  documents,  and  in  342  by  Constantius,  who  took 
away  the  special  significance  of  all  technical  and  sacred  forms  of  law  what- 
soever {Jtifis  formula)^  so  that  the  plain  intention  of  the  parties  should  not  be 
defeated  through  any  neglect  of  formal  expression. 

Theodcsius  II.  (a.d.  408-450). — Before  his  death  in  395,  Theodosius  I. 
divided  the  empire  into  two  separate  sovereignties  of  the  East  and  the  West, 
and  gave  them  to  his  sons  Arcadius  and  Honorius.  The  reign  of  Theo- 
dosius II.,  son  of  Arcadius,  is  memorable  for  the  compilation  of  the  Theo- 
dosian  Code  (429-438),  as  well  as  for  the  Law  of  Citations  (426),  a  new  rule  on 
the  authority  of  the  Juristic  writings,  and  for  the  establishment  of  a  school  of 
philosophy  and  law  at  Constantinople.  Probably  these  legal  labours  were  due 
less  to  the  emperor  than  to  his  praetorian  prefect  and  chief  law  adviser, 
Antiochus.  To  somewhere  about  the  beginning  of  the  fifth  century  also, 
probably  belong  three  important,  though  fragmentary,  works — the  Vatican 
Br^gments,  a  Comparison  of  the  Mosaic  and  the  Roman  Laws,  and  the 
Consultatio  veteris  cujusdam  jureconsulti  (pp.  87-88). 

Fall  of  the  Western  Empire, — The  northern  tribes  pressing  downwards 
at  length  overwhelmed  the  Empire  of  the  West.  In  410  the  Goths  under 
Alaric,  after  several  years  of  fierce  fighting,  battered  down  the  walls  of  Rome. 
Gaul  was  conquered  and  divided  into  three  kingdoms  :  the  Franks  (north), 
410;  the  Burgundians  (east),  414;  the  Visigoths  (south),  419.  In  453, 
Attila,  king  of  the  Huns,  retired  from  before  Rome,  on  temporary  condi- 
tions ;  and  in  455,  Genseric,  king  of  the  Vandals,  came  from  the  conquest  of 
Roman  Spain  and  Africa,  and  sacked  Rome  for  forty  days.  For  twenty 
years  more,  the  emperors  were  set  up  and  plucked  down  by  the  invading 
chicfe,  and  then  the  Empire  of  the  West  came  to  an  ignominious  end  (476). 
Odoacer  proclaimed  himself  king  of  Italy,  and  divided  the  territory  among 
his  soldiers ;  but  he  in  turn  was  overthrown  by  Theodoric,  king  of  the  Ostro- 
goths (493),  who  ruled  Italy  from  Ravenna  with  enlightened  and  beneficent 
sway  for  another  generation  (till  526).  The  Ostrogothic  kingdom  was 
finally  destroyed  by  Narses,  the  general  of  Justinian,  in  A.D.  553.  In  the 
beginning  of  the  sixth  century  certain  of  the  barbarian  kings  published  codes 
<rf  law  for  their  Roman  subjects — lex  Romana  VisigothoruMy  lex  Romana 
Burgundionum^  Edictum  Theodorici  (pp.  88-89). 

'  Justinian  (A.D.  527-565).— Religious  persecutions  and  the  contentions  of 
Orthodoxy  and  heterodoxy,  the  military  achievements  of  the  great  Belisarius, 
and  of  Narses,  and,  above  all,  the  consolidation  of  the  law,  signalised  the 
reign  of  Justinian.  Following  the  counsel  of  Tribonian,  no  doubt,  Justinian 
ordered  the  compilation  of  the  Code,  the  Digest,  and  the  Institutes,  and 
pnblished  his  subsequent  Novels.  The  alterations  of  the  old  law  writings  are 
ttctiscd  by  the  practical  object  in  view.  The  modifications  in  the  law  tend 
in  a  liberal  direction.    The  last  strict  shackles  of  the  artificial  civil  law  were 
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freely  loosened  or  completely  knocked  off,  and  the  law  was  infonxied  with  a 
more  simple,  business-like,  and  equitable  pint 


II.  MAGISTRATES  OF  THE  EMPIRE. 

I.  Republican  Magistrates  under  the  Empire. 

The  Consuls, — For  some  three  centuries  the  ordinary  magistracies  of  the 
republic  continued  to  exist  under  the  empire,  and  many  of  them  are  still 
heard  of  at  a  much  later  period.  But  they  were  the  mere  shadows  of  their 
former  selves.  The  consulship  was  assumed  or  bestowed  by  the  emperors 
just  as  they  thought  fit.  Instead  of  a  pair  of  consuls  for  every  twelve 
months,  there  was  ordinarily  a  new  pair  every  two  months,  so  as  to  afford 
the  emperor  sufficient  opportunities  of  gratifying  persons  he  wished  to  favour. 
Owing  to  the  overshadowing  power  of  the  emperor,  and  their  short  period 
of  office,  they  were  of  no  political  account  whatever.  Still  they  presided  in 
the  senate  and  the  comitia.  Occasionally  they  acted  as  judges  in  civil  suits ; 
and  from  Claudius  to  M.  Aurelius  they  exercised  special  jurisdiction  in  cases 
relating  to  minors.  The  consulship,  though  wholly  stripped  of  power,  was 
considered  for  six  centuries  as  the  most  exalted  and  most  honourable  of 
dignities ;  for  the  prudent  emperors  had  invested  it  with  extraordinary  pomp 
and  splendour. 

The  Plebeian  Tribunes.— The  Tribuneship  of  the  Plebeians  existed 
into  the  fifth  centur>',  but  it  retained  no  more  power  than  the  consulship, 
and,  in  the  eyes  of  the  public,  no  honour  whatever.  The  tribunes  were 
generally  chosen  by  the  senate  by  lot  from  the  list  of  ex-quaestors  under 
forty  years  of  age.  During  the  first  century  they  still  summoned  the  senate 
and  presided  at  its  meetings.  They  exerted  their  right  of  intercession,  but 
with  careful  regard  to  the  emperor's  pleasure.  From  Augustus  to  Alexander 
Severus,  they  divided,  with  the  praetors  and  the  aediles,  the  general  superin- 
tendence of  the  fourteen  regions  of  the  city,  the  really  important  duties  being 
in  the  hands  of  heads  of  special  departments.  And  down  to  the  time  of 
Nero  they  exercised  extensive  jurisdiction  in  civil  suits.  The  office  was  also 
established  by  Constantine  at  Constantinople. 

The  Prators, — The  Praetors  varied  from  twelve  to  eighteen,  and  their 
functions  were  greatly  transformed.  They  were  turned  into  aediles,  their 
criminal  and  civil  jurisdiction  being  transferred  to  the  senate  and  the  City 
Prefect.  Later  on,  certain  special  matters  were  re-committed  to  them. 
Claudius  appointed  (a.d.  41)  two  praetors,  one  of  whom  Titus  abolished 
(A.D.  79),  to  decide  questions  relating  to  trust-estates  {prator  de  fideicom- 
missis),  Nerva  appointed  a  praetor  for  causes  between  private  persons  and 
\ihefiscus.  Antoninus  appointed  ^prator  ox  judex  iutelarisior  the  affairs  of 
minors.  The  alien  praetor  disappeared  on  Caracalla's  extension  of  the  full 
citizenship  to  the  limits  of  the  empire ;  the  city  praetor  existed,  in  name  at 
least,  as  long  as  the  Empire  of  the  West ;  and  both  he  and  the  prator 
tutelaris  entered  on  a  new  sphere  of  existence  at  Constantinople. 

The  JEdiles. — The  i^diles.  Plebeian,  Curule,  and  Cereal,  remained  till 
the  time  of  Alexander  Severus,  but  their  functions  were  reduced  to  Insigni- 
ficance. 
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731^  Censor — Pra/ectus  Marum. — ^The  office  of  Censor  died  out  in  the 
first  years  <tf  the  empire  (B.C.  22),  although  several  of  the  emperors  assumed 
the  titles  The  functions  were  partly  undertaken  by  the  emperor,  who 
r^ulated  public  morals  (prafictus  morum)  and  selected  the  senators,  and 
were  partly  distributed  among  other  officers. 

The  provincial  officials  will  be  more  conveniently  mentioned  below 
(pp.  72-73). 

2.  New  Magistrates  under  the  Empire, 

In  the  crippled  state  of  the  old  magistracies,  some  new  magistrates  were 
necessary  for  the  conduct  of  the  business  of  the  empire.  These  were  ab- 
solutely the  creatures  of  the  emperor — nominated  directly  by  him,  holding 
office  during  his  pleasure,  and  uniformly  acting,  with  servile  watchfulness,  in 
accordance  with  his  wishes.  Before  naming  them,  however,  we  will  state 
the  relation  of  the  emperor  himself  to  the  administration  of  justice. 

Tlu  Emperor. — The  emperor  was  the  fountain  of  justice  as  well  as  of 
law.  He  was  the  supreme  judge.  He  exercised  his  powers  principally  in 
two  ways  :  either  he  sat  as  judge  on  appea:ls,  or  he  gave  opinions  at  the 
instance  of  a  subordinate  judge  or  of  a  party  to  a  cause  (epistula^  rescripta). 
Justinian  abolished  the  old  practice  of  reference  from  a  judge,  and  required 
the  judge  in  every  instance  to  give  a  final  decision,  allowing  an  aggrieved 
party  to  upset  the  judgment  only  by  a  regular  appeal. 

The  Council  of  the  Emperor  {Sacrum  Auditorium  vel  Consisterium)  grew 
out  of  the  half-year  councils  {concilia  semesiria)  established  by  Augustus,  in 
which  (among  other  things)  projects  to  be  laid  before  the  senate  were  dis- 
cussed, and  judicial  investigations  prosecuted.  It  was  variously  constituted, 
according  to  the  caprice  of  the  emperor.  Tiberius  chose,  in  addition  to  his 
friends  and  associates,  twenty  leading  citizens  ;  Hadrian  added  the  praetors, 
and  certain  distinguished  senators  and  knights;  Alexander  Severus  sum- 
moned the  men  most  competent  to  handle  the  matter  under  discussion.  In 
the  dme  of  Hadrian,  the  Auditorium  was  the  separate  part  of  the  council 
that  assisted  when  legal  questions  were  under  consideration.  Under  Diocle> 
tian  the  Consistorium  received  a  fixed  organisation.  It  was  composed 
of  the  higher  officials  attached  to  the  imperial  palace  ;  and  in  addition  to 
assisting  the  emperor  in  administration  and  legislation,  it  also  acted  as 
a  final  court  of  appeal.    It  descended  as  an  institution  to  the  Lower  Empire. 

The  City  Prefect  {Prafecius  Urbi). — The  city  prefecture  of  the  empire,  a 
truisformed  republican  office,  was  permanently  established  by  Augustus  in 
B.a  25.  The  chief  duty  was  to  maintain  public  tranquillity  and  good  order, 
in  support  of  which  the  City  Prefect  held  the  command  of  the  city  militia  or 
national  guards  {cohortes  urbana\  Other  functions  were  rapidly  added ; 
and  gradually  the  City  Prefect  became  the  supreme  criminal  and  civil  judge, 
absorbing  the  chief  duties  of  the  republican  praetors  and  aediles. 

His  aW/ jurisdiction  extended  100  miles  beyond  the  walls  of  Rome.  In 
certain  cases  he  assumed  a  special  original  jurisdiction  ;  as  in  complaints  by 
slaves  of  the  cruelty  of  their  masters,  in  disputes  as  to  their  respective  duties 
between  freedmen  and  patrons,  in  suits  by  and  against  bankers,  and  in 
certain  interdicts. 
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His  criminal  jurisdiction  seems  to  have  extended  throughout  Italy. 
When  a  crime  was  disclosed  in  civil  proceedings  before  other  magistrates, 
the  City  Prefect  received  the  culprit  for  trial  and  punishment  He  could 
sentence  to  simple  banishment  from  the  city,  or  to  deportation  or  rdegation, 
or  to  the  mmes. 

In  the  exercise  of  his  appelUUe  jurisdiction,  he  sat,  with  a  board  of 
assessors  {consilium)^  to  hear  appeals  from  the  inferior  courts  in  all  parts  of 
the  empire.  There  was,  at  last,  no  appeal  from  his  sentence,  except  to  the 
emperor. 

By  the  direction  of  the  emperor,  however,  cases  would  at  times  be  trans- 
ferred from  his  court  and  submitted  to  the  special  consideration  of  the 
senate.  These  would  include  all  the  more  serious  criminal  charges  affecting 
the  government,  the  emperor,  senators  or  their  families,  or  governors  of 
provinces. 

The  Prcstorian  Prefect  (Prafedus  Prcetorto), — The  prcefectus  pratorio^ 
the  general  of  the  imperial  life  guards,  soon  became  the  second,  and  even  at 
times  the  first,  power  in  the  state,  owing  to  the  armed  force  he  conmianded. 
Under  Augustus  there  were  two,  under  Tiberius  one,  and,  at  later  periods, 
occasionally  three  or  four  prefects.  Their  power,  at  first  purely  military, 
naturally  extended ;  under  Hadrian  they  had  begun  to  exercise  civil 
authority,  and  under  Commodus  their  hand  was  in  every  department  of 
government ;  particularly  they  drew  to  themselves  a  large  civil  and  criminal 
jurisdiction,  and  in  fact  filled  the  highest  judicial  ofiice.  The  great  jurists, 
Papinian,  Paul,  and  Ulpian,  were  praetorian  prefects.  Their  military  juris- 
diction was  abolished  by  Constantine  the  Great. 

At  first,  appeals  lay  from  the  praetorian  prefects,  but  at  last  they  were 
made  a  court  of  final  appeal  within  their  jurisdiction.  Appeals  lay  to  them 
from  the  presidents  of  provinces.  They  exercised  a  superintendence  and 
control  over  inferior  judges,  could  remove  them  for  inefficiency  or  ill-health, 
and,  subject  to  the  approval  of  the  emperor,  punish  them  for  abuse  of  their 
powers. 

The  Provincial  Governors. — ^When  Augustus  assumed  supreme  power, 
he  took  under  his  direct  and  sole  control  twelve  of  the  dependent  provinces, 
including  the  newer  and  less  settied  ones  on  the  frontiers  {provincice  im^ 
peratoria  or  Ccesaris).  These  were  governed  by  imperial  lieutenants  {jlegaH 
CcBsaris  or  AugusHj  prcBsides\  at  the  head  of  a  strong  military  force. 
Twelve  provinces  were  left  under  the  administration  of  the  senate,  including 
such  as  were  long-settied  and  peaceful  (provincia  senatoruB  or  popuii). 
These  were  governed,  as  under  the  republic,  by  past-consuls  or  past-prsetors, 
who  were  now  all  styled  proconsules  (sometimes  also  presides).  At  first 
there  existed  certain  trifling  distinctions  between  the  two  classes.  Generally 
the  proconsuls  enjoyed  higher  consideration  and  dignity,  their  insignia  being 
six  fasces  as  against  the  &ve  fasces  of  the  lieutenants.  They  could  also  fine 
up  to  six  ounces  of  gold,  the  lieutenants  only  up  to  two.  But  by  the  time  of 
Justinian  these  distinctions  had  gradually  become  obliterated. 

The  jurisdiction  of  the  President  was  most  extensive,  including  all  the 
causes,  civil  and  criminal,  that  were  heard  at  Rome  by  different  judges. 
Nor  was  he  tied  down  by  Roman  precedents,  but  could  decide  according  to 
his  own  ideas  of  right    Exchequer  cases,  however,  although  included  in  his 
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wide  commission,  he  usually  left  to  the  Finance  Minister  {procurator  Casaris). 
The  criminal  powers  of  the  President  extended  to  the  punishment  of  the 
mines,  but  not  to  deportation  to  an  island,  without  the  special  authorisation 
of  the  emperor.  He  was  not  bound  to  hear  every  cause  himself,  but  might 
follow  the  practice  adopted  by  the  greater  magistrates  in  Rome. 

The  jurisdiction  of  the  President  in  civil  causes  extended  only  to  persons 
domidlMl  in  his  province  ;  but  he  possessed  full  authority  to  deal  with  all 
criminals  within  his  bounds.  He  could  not  act  outside  his  province,  except 
in  regard  to  the  voluntary  jurisdiction,  which  he  could  exercise  as  soon  as  be 
left  Rome.  It  was  his  duty  to  wait  in  his  province,  even  after  the  expiration 
of  his  term,  until  his  successor  actually  arrived ;  and  he  could  not  divest 
himself  of  his  authority  by  resignation. 

The  commission  of  the  Presidents  charged  them  not  to  be  unduly  familiar 
with  their  subjects.  Other  restrictions  were  imposed  on  them  for  the  pro- 
tection of  the  inhabitants  :  they  might  not  marry  a  woman  belonging  to  their 
province,  nor  buy  land,  except  when  their  ancestral  property  was  sold  by  the 
Exchequer. 

The  rearrangement  of  the  provinces  under  Constantine  is  referred  to 
below  (page  74). 

Provincial  Finance  Ministers, — The  Provincial  Governor  was  attended 
by  a  Finance  Minister,  the  Proconsul  by  a  Quastor,  the  Imperial  Lieutenant 
by  a  Procurator  Casaris.  At  first,  his  functions  were  purely  administrative, 
but  in  course  of  time  he  naturally  drew  to  himself  a  jurisdiction  over  causes 
in  which  the  Exchequer  was  a  party.  Ultimately  the  Procurator  had 
acknowledged  jurisdiction  over  all  Exchequer  causes,  with  power  to  decide 
all  subsidiary  questions, — even  some  questions  of  status,  as  whether  a  person 
were  a  slave  or  a  £reedman  ;  but  if  the  question  were  whether  a  person  were 
freebozn,  it  must  be  referred  to  the  Court  of  the  President  The  Procurator 
had  no  power  either  to  banish  or  to  fine. 

Assessors  to  Magistrates. — ^The  provincial  as  well  as  the  home  magis- 
trates, being  quite  as  much  executive  as  judicial  officers,  were  often  chosen 
more  for  their  business  capacity  than  for  their  knowledge  of  law.  It  there- 
fore became  customary  to  give  them  the  assistance  of  paid  jurisconsults 
(adsessores).  Before  the  office  acquired  its  importance  and  permanent 
character,  adsessores  were  required  to  give  up  practice  only  in  the  court 
where  they  assisted ;  but  Justinian  required  them  to  elect  between  their 
profession  of  advocacy  and  their  employment  as  adsessores.  He  enacted 
also  that  no  one  should  sit  as  assessor  to  more  than  one  magistrate.  The 
assessor  could  not  hear  causes  in  the  absence  of  the  magistrate,  for  it  was 
necessary  that  the  official  documents  should  bear  the  magistrate's  signature. 

Judices  Pedanei. — In  the  famous  constitution  of  Diocletian  enacting  (a.d. 
294)  that  the  extraordinary  procedure  should  henceforth  be  the  ordinary 
procedure,  it  is  incidentally  mentioned  that  the  presidents  of  provinces  had 
been  in  the  habit  of  assigning  to  judices  pedanei  causes  that  they  were  unable 
to  hear  personally.  The  precise  duties  of  \)iQstjudices  pedanei  are  uncertain. 
After  the  abolition  of  the  ordinary  procedure,  however,  they  acted  as  petty 
judges,  in  causes  of  small  amount.  Diocletian  restricted  their  employment 
to  those  occasions  when  the  president  was  prevented  from  giving  a  personal 
hearing,  either  through  the  presstu'e  of  his  public  dudes  or  the  excessive 
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number  of  causes.  Julian  also  permitted  the  president  to  appoint  them  for 
causes  of  minor  importance,  and  Zeno  assigned  a  certain  number  to  each 
prefecture.  Justinian  altered  this,  for  the  Constantinople  prefecture  at  least, 
and  nominated  certain  advocates  of  high  professional  standing,  requiring 
them  to  sit  continuously,  and  giving  them  jurisdiction  in  all  civil  causes  up 
to  300  solidi.  Their  jurisdiction,  however,  was  not  compulsory  ;  the  parties 
might  submit  their  cause  to  an  arbitrator  by  preference,  provided  they 
rejected  2l  judex pidcauus  before  the  beginning  of  the  trial. 

MagistracUs  introduced  hy  Consiantme, — The  establishment  of  a  new 
capital  and  the  influence  of  Christianity  under  Constantine  led  to  consider- 
able modifications  in  the  administration.  The  Bishops  {episcopi)  were  the 
highest  dignitaries.  They  naturally  undertook  duties  of  humanity  and 
charity  in  protection  and  aid  of  the  poor,  of  captives,  and  of  children ;  they 
sat  on  the  councils  for  the  nomination  of  tutors  and  curators,  and  they  enfran- 
chised slaves  in  the  churches.  They  could  act  temporarily  for  absent 
magistrates,  and  the  emperor  himself  frequently  obtained  their  advice.  The 
peaceable  nature  of  Christianity  fostered  the  ancient  resort  to  arbitration ; 
and  Constantine  established  an  episcopal  jurisdiction  {episcopalis  audieniid) 
over  certain  classes  and  matters  of  religion  and  the  church,  which  was  largely 
taken  advantage  of  also  in  other  matters  by  the  voluntary  confidence  of 
litigants. 

Constantine  divided  the  empire  into  four  praetorian  prefectures— the 
East,  Illyria,  Italy,  and  Gaul.  These  he  subdivided  into  13  (5,  2,  3,  3) 
dioceses,  under  Vicars  {vicarU) ;  and  these  again  into  117  (48,  11,  29,  29) 
provinces,  under  proconsuls  or  rectors^ 

The  Defensores  Civitetium, — The  De/ensores  Civitatum  were  mimidpal 
magistrates,  of  whom  we  hear  first  in  constitutions  of  Valens,  Valentinian, 
and  Theodosius  (about  A.D.  379).  They  were  elected  by  the  leading  citizens 
of  their  respective  towns,  for  five  years,  and  they  were  not  at  liberty  to  resign 
their  post  With  certain  police  duties  and  the  special  care  of  the  poor,  they 
also  exercised  jurisdiction  in  cases  involving  not  more  than  50  solidL  By 
the  time  of  Justinian,  the  office  had  devolved  on  humble  subordinates  of  the 
magistrates. 


III.    CRIMINAL  LAW  UNDER  THE  EMPIRE. 

The  criminal  jurisdiction  of  the  City  Prefect,  the  Prstorian  Prefect,  and 
the  Provincial  Governors  has  been  alluded  to  in  the  preceding  section. 

In  the  time  of  Justinian  crimes  were  divided  into  three  classes,  according 
to  the  manner  of  prosecution — Publica  Judicia^  Extraordinaria  Crimina^ 
and  Privata  Delicto.  (Stephen,  Hist,  of  the  Crim.  Law  in  England^  I.  12 
foUg.) 

Publica  yudta'a.— These  were  the  representatives  of  the  old  Quastiones 
Perpetua^  and  took  cognisance  of  crimes  forbidden  by  the  following  laws, 
under  defined  penalties,  capital  (death  or  exile)  or  not : — Lex  Julia  Majestatis, 
Lex  Julia  de  Adulteriis  Coercendis,  Lex  Julia  de  Vi  Publica,  Lex  Julia  de  Vi 
Privata,  Lex  Cornelia  de  Sicariis  et  Veneficiis,  Lex  Pompeia  de  Parricidiis, 
Lex  Cornelia  de  Falsis,  Lex  Julia  Repetundarum,  Lex  Julia  de  Annona, 
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L«  Julia  Peculatus  et  dc  Sacrilegiis  et  de  Residuis,  Lex  Julia  Ambitus,  Lex 
Fabia  de  Plagiariis.    (i?.  48,  4-15.) 

ExtraortUnaria  Crimina  {D.  47). — "These  were  offences  for  which  no 
special  Quastio^  no  specific  punishment,  were  provided.  The  punishment 
was  (within  limits)  at  the  discretion  of  the  judge,  and  the  injured  party  might 
prosecute,  though  he  was  considered  in  doing  so  to  protect  rather  the  public 
interest  than  his  own.'' 

Privata  Delicta, — "  These  were  offences  for  which  a  special  action  was 
set  apart  involving  a  definite  result  for  the  injured  party  ;  such,  e^^  as  the 
actio  furti  or  eutto  tnjuriarum." 

<*  The  classification  is  a  little  like  a  classification  of  English  crimes,  as 
being  either  (i)  Treason  or  Felony ;  (2)  Misdemeanours  at  conmion  law  ;  or 
(3)  Torts  ;  and  there  is  something  of  a  resemblance  between  the  way  in 
which,  in  the  course  of  ages,  the  Publica  Judicia  and  the  Extraordinaria 
Crimina  came  to  be  formed  into  a  single  class  of  offences,  as  to  all  of  which 
the  punishment  was  more  or  less  discretionary,  and  the  gradual  legislative 
removal  in  our  own  country  of  nearly  every  substantial  distinction  between 
fdony  and  misdemeanour."    (Stephen,  loc,  cit.) 

IV.    SOURCES  OF  LAW  UNDER  THE  EMPIRE. 

Gains  enumerates  six  sources  of  Roman  law  :  statutes,  plebiscites,  decrees 
of  the  senate,  edicts  of  the  magistrates,  constitutions  of  the  emperors,  and 
opinions  of  the  jurists.  The  suggestions  of  custom  would  from  time  to  time 
receive  incorporation  in  one  or  other  of  those  forms. 

LeXf  PUlnscitum^  Senatusconsultum, — The  comitia  continued  to  pass 
leges,  or  mther  ple^ata,  with  some  little  show  of  real  power,  under  the  first 
two  emperors ;  the  last  recorded  /ex  belongs  to  the  reign  of  Nerva  (a.d. 
96-98).  In  imitation  of  the  ancient  forms,  the  emperor  would  lay  the  bill 
before  the  senate,  in  an  araU'o  or  an  episluia,  after  which  it  would  receive 
the  aucfofitas  of  the  senate,  and  be  proposed  to  the  tribes.  The  reference 
to  the  tribes,  however,  rapidly  fell  into  disuse  as  being  inconvenient,  and  the 
ceremony  became  shortened  to  a  mere  proposition  of  the  bill  to  the  senate. 
The  senate  itself  even  came  to  be  spoken  of  as  comitia,  and  the  scnatuscon- 
sulta  as  legesy  and  the  very  naming  of  the  decrees  of  the  senate  was 
modelled  on  the  principle  of  the  republican  laws  and  plebiscites.  Gradually 
the  senate  put  forth  more  and  more  enactments  on  points  of  civil  law,  with 
unquestioned  validity,  and  before  the  time  of  Antoninus  Pius  such  decrees 
were  frankly  recognised  as  possessing  fiill  legal  force.  This  continued  till  the 
reign  of  Septimius  Severus  (a.d.  206),  after  which,  although  the  right  of  the 
senate  theoretically  remained,  the  exercise  of  it  is  doubtful.  As  senatus- 
umsuUa  had  superseded  leges  at  the  end  of  the  first  century,  so,  just  after 
the  dose  of  the  second  century,  they  were  in  turn  superseded  by  the  imperial 
constitutions,  which  at  last  became  the  sole  source  of  law. 

Edicta  Magistratuum} — The  publication  of  the  edictum  perpetuum, 
compiled  by  Salvius  Julianus  under  Hadrian,  did  not  put  an  end  to  the 
issuing  of  edicts ;  at  any  rate,  the  words  of  Gains  would  lead  us  to  suppose 

>  For  example  of  tdit^  see  Bruns,  FonU»^  165  foUg. 
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that  in  his  time  they  continued  to  be  regularly  issued.  The  magistrates, 
however,  would  be  bound  to  adopt  its  provisions,  adding  only  such  new 
forms  and  rules  as  might  be  necessary  in  new  circumstances. 

The  Constitutions  of  the  Emperor} — The  emperor's  legal  right  to  make 
law  {jus  constituere)  was  derived  from  the  special  statute  {lex  regia,  lex 
imperii^  or  de  imperio)  investing  him  with  all  the  powers  of  the  people 
This  statute  was  a  survival  of  the  olden  lex  curiata  regulating  the  investiture 
of  the  kings  ;  at  the  beginning  of  each  reign  it  was  prepared  by  the  senate 
and  passed  by  the  representatives  of  the  thirty  wards  {curitB).  The  consti" 
tutiones  embrace  all  the  emperor's  acts  of  law-making  in  whatever  form — 
legislative,  judicial,  or  interpretative.  They  were  (i)  Edicts  {edicta\  general 
ordinances  issued  by  him  in  his  capacity  of  magistrate  ;  (2)  Decrees  {decreta\ 
judicial  decisions  pronounced  either  on  final  appeal  or  in  the  exercise  of  his 
summai7  jurisdiction  ;  and  (3)  Epistula^  or  rescripta^  written  replies  to  the 
inquiries  of  judges  or  of  private  persons  on  particular  points.  To  these  may 
be  added  (4)  mandata^  orders  to  the  imperial  officers  in  the  provinces.  The 
earliest  constitution  directly  mentioned  by  Justinian  belongs  to  the  time  of 
Hadrian  ;  but  Augustus  and  his  immediate  successors  issued  constitutions 
in  all  kinds,  veiling  them,  however,  under  names  familiarly  associated  with 
the  sovereignty  of  the  people. 

The  Opinions  of  the  Jurisconsults  {Responsa  Prudentum). — In  order  to 
increase  the  authority  of  the  answers  of  the  jurisconsults,  and  hardly  without 
the  idea  of  securing  a  certain  professional  allegiance  to  himself,  Augustus 
enacted  that  there  should  be  conferred  on  (some  of)  them  the  right  of  giving 
responses  under  imperial  authorisation  {jus  publice  respondendi).  It  would 
seem,  however,  that  this  enactment  lay  in  abeyance  till  the  next  reign  ;  for 
Pomponius  mentions  that  the  first  to  receive  the  imperial  authority  was 
Massurius  Sabinus,  the  pupil  of  Capito.  The  jurists  thus  favoured  above 
the  rest  were  called  juris  auctoresj  their  auctorittu,  derived  from  the 
emperor,  being  embodied  in  their  opinions  delivered  on  single  points  or 
cases,  and  naturally  perpetuated  in  collections  of  these,  more  or  less  supple- 
mented and  digested,  into  legal  treatises.  An  extraordinary  impetus  was 
thus  given  to  the  production  of  legal  literature,  and  to  the  activity  that 
followed  during  the  first  two  centuries  of  the  Christian  era  we  owe  the  rich 
store  of  juridical  reasoning  that  constitutes  the  permanent  value  of  the 
mature  Roman  Law. 

The  assistance  given  to  the  magistrates  by  the  jurisconsults  was  equally 
needed  and  required  by  the  emperors  themselves.  In  the  preparation  of 
constitutions  or  of  legislative  measures,  and  even  in  other  matters  of  diffi- 
culty, the  emperors  resorted  to  the  advice  of  the  best  jurists  of  the  day. 
These  were  important  members  in  the  concilia  semestria  of  Augustus  and 
the  later  Council  of  the  emperor.  Alexander  Severus  never  sanctioned  a 
constitution  without  consulting  a  score  of  jurists,  in  addition  to  other 
advisers. 

It  is  not  easy  to  suppose,  even  with  Savigny  and  Puchta,  that  the  answers 
of  the  privileged  jurisconsults  origfinally  possessed  the  force  of  law.  For  the 
answers  always  might,  and  often  did,  conflict ;  and,  in  fact,  the  accumulation 

'  For  examples  of  these,  see  BnmB,  PonieMt  189  foUg. 
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of  such  inconsistent  authoritative  opinions  on  a  number  of  points  of  law  pre- 
sently divided  the  jurisconsults  into  two  rival  schools,  to  the  great  perplexity 
of  the  judges.  The  first  great  rivals  were  C.  Ateius  Capito  and  M.  Antistius 
Labeo,  who  flourished  under  Augustus.  Capito  was  a  bom  aristocrat,  and 
an  assiduous  courtier,  who  attained  the  consulship  (a.d.  5 :  died  a.d.  22). 
Labeo  was  a  son  of  the  people,  a  staunch  republican,  scornful  of  political  and 
courtly  promotion,  and  distinguished  for  profound  learning  and  intellectual 
acuteness.  Capito  is  said  to  have  been  conservative  of  the  traditions  of  the 
law  ;  Labeo  is  said  to  have  boldly  applied  his  scientific  training  and  inde- 
pendent tendencies  to  strike  out  more  liberal  views  and  originate  nicer  dis- 
criminations. The  followers  of  Capito  and  Labeo  confirmed  the  general 
divergencies  of  juridical  opinion.  These  seem,  however,  to  have  been  on 
matters  of  detail,  not  of  principle ; '  and  probably  personal  and  political,  no 
less  than  juridical,  antagonism  influenced  the  formation  of  the  two  parties. 
The  rival  schools,  now  fully  recognised,  were  styled  Sabinians  or  Cassians, 
and  Proculians  or  Pegaslans,  after  disciples  of  the  founders.  Leading 
successors  of  Capito  were — Massurius  Sabinus,  G.  Cassius  Longinus  (consul 
A.D.  30),  Cslius  Sabinus,  Priscus  Javolenus,  and  Salvius  Julianus  (of  the 
tdictutnperpetuutn) ;  also  Sextus  Pomponius,  who  flourished  under  Antoninus 
Pius,  and  whose  short  and  incomplete  sketch  of  the  History  of  Roman  Law 
included  in  the  Digest,  furnishes  our  best  information  on  this  subject ;  Sex. 
Caedlius  Africanus,  famous  for  his  obscure  style  ;  and  Gains.  Leading  suc- 
cessors of  Labeo  were — Nerva  (father),  Proculus,  Nerva  (son),  Pegasus, 
Juventius  Celsus  (£sither),  Celsus  (son),  and  Neratius  Priscus.  The  opposi- 
tion continued  for  about  two  centuries,  and  may  be  regarded  as  having 
taken  end  in  the  unique  predominance  of  Papinian. 

From  M.  Aurelius  to  Caracalla  five  jurists  stand  out  in  pre-eminent 
greatness — Gains,  Papinian,  Ulpian,  Paul,  and  Modestinus. 

Gaius  (the  rest  of  his  name  is  lost)  lived  in  the  middle  quarters  of  the 
second  century,  under  Hadrian,  Antoninus  Pius,  and  M.  Aurelius.  He  tells 
us  that  he  was  a  Sabinian,  and  aflbrds  our  chief  information  regarding  the 
characteristic  differences  of  the  two  schools.  Whatever  reputation  he  may 
have  enjoyed  during  life,  we  shall  presently  see  (pages  79,  84)  in  what  esti- 
madon  he  was  afterwards  held.  He  is  known  to  us  mainly  by  his  Institu- 
Hones  (see  page  84).  Besides  this  work  he  wrote  numerous  treatises — 
on  the  Twelve  Tables,  on  the  Three  Edicts  (Urban,  iCdilician,  and  Provin- 
cial) ;  on  ihe  Ux  Papia  Pqppceaj  on  the  writings  of  Q.  Mucius  Scaevola  ; 
and  on  the  senatusconsulta  Orphitianum  and  Tertullianum,  as  well  as  Regula, 
and  seven  books  of  Res  CoHdiana^  which  were  also  called  Aurea,  so  highly 
were  they  valued  for  their  practical  character.  Some  535  extracts  from  his 
writings  are  contained  in  the  Digest. 

i£milius  Papinianus,  the  most  celebrated  of  all  the  Roman  jurists, 
flourished  under  M.  Aurelius  and  Septimius  Severus.  He  was  the  teacher 
and  friend  of  Severus,  whom  he  probably  accompanied  to  Britain  (York), 

^  The  particolAr  points  are  enumerated  in  the  Index^  under  Sabiniam,  See  GaluB 
I.  196;  IL  15,  87,  79,  128,  196,  200,  217-223,  231,  244  ;  IIL  87,  98,  103,  183,  140, 
141, 167, 178 ;  IV.  78,  79,  114,  168.  On  the  whole  subject,  see  Dirksen,  LU  SchuUn 
d.  JZffnk  Jwritkn  (in  hU  Beitrdge  z.  Kunde  d.  B6m.  RechU). 
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and  who  made  him  praetorian  prefect  or  supreme  judge.  He  was  put  to 
death  by  Caracalla^  because  (it  is  alleged)  he  declined  to  vindicate  to  the 
senate  the  murder  of  Geta.  Papinian  wrote  thirty-seven  books  of  QtuFS^ 
tiones,  nineteen  of  Resp&nsa^  two  of  DefiniHones^  and  works  De  Adulteriis% 
besides  others.  Some  596  extracts  from  his  writings  are  contained  in  the 
Digest. 

Domitius  Ulpianus  derived  hb  origin  from  Tyre.  Like  Paul,  he  was 
a  pupil  of  Papinian,  and  his  colleague  in  the  emperor's  council  Banished 
by  Elagabalus,  he  was  recalled  by  Alexander  Severus,  who  made  him  his 
chief  adviser,  and  raised  him  to  the  post  of  praetorian  prefect.  Perhaps  this 
was  an  unpopular  act,  for  Ulpian  was  presently  murdered  by  the  soldiers, 
under  the  eyes  of  the  emperor  (a.d.  228).  Besides  annotating  Papinian 
(see  page  79),  Ulpian  composed  numerous  works,  including  two  especially 
important  treatises,  Ad  Edictum  and  UM  ad  Sabinum.  An  epitome  of 
his  Liber  Singularis  Regularum  (also  improperly  called  Fmgnuntc^  is 
extaot  in  a  MS.  in  the  Vatican  Library.  His  writings  furnish  about  one- 
third  of  the  Digest  (the  largest  contribution  of  any  single  jurist),  consisting 
of  2462  extracts,  many  of  which  are  of  considerable  length. 

Julius  Paulus,  a  native  of  Padua,  was  also  a  pupil  and  colleague  of 
Papinian,  exiled  by  Elagabalus,  recalled  by  Alexander  Severus,  and  appointed 
praetorian  prefect  (A.D.  222).  He  survived  Ulpian.  Paul  was  an  extremdy 
prolific  writer,  more  than  seventy  of  his  works  being  named  in  the  Digest. 
The  most  celebrated  was  Ad  Edictum^  in  eighty  books.  He  too  annotated 
Papinian  (see  page  79).  An  epitome  of  his  Senteniia  Recepta,  in  five  books, 
is  presented  in  the  Breviarium  Alaridanum  j  and  his  writings  furnish  about 
one-sixth  of  the  Digest,  consisting  of  2083  extracts. 

Herennius  Modestinus  was  a  pupil  of  Papinian  and  of  Ulpian.  He  was 
a  member  of  the  council  of  Alexander  Severus,  and  flourished  till  about  the 
middle  of  the  third  century.  He  wrote,  among  other  works,  certain  books 
of  Excusationes,    He  is  now  represented  solely  by  345  excerpts  in  the  Digest. 

Modestinus  may  be  regarded  as  the  last  of  the  jurists.  For  half  a  cen- 
tury, from  Alexander  Severus  to  Constantine,  the  supremacy  of  militar>' 
violence,  setting  up  and  plucking  down  a  rapid  succession  of  emperors, 
fatally  checked  the  active  development  of  jurisprudence.  The  labours  of  the 
jurisconsults  of  the  first  two  centuries  have  been  classed  by  Ortolan  in  four 
divisions  of  subjects :  (i)  commentaries  on  the  edicts  of  the  praetors  or  of 
the  proconsuls  {ad  Edictum,  ad  Edictum  provinciald) ;  (2)  treatises  on  the 
functions  of  the  magistrates  {de  officio  prafecti  urbi,  proconsulis,  etc,)\ 

(3)  extensive  works  on  the  whole  body  of  die'  law  {Digesta,  Pandecta) ; 

(4)  abridgments  or  elementary  lessons  {Institutiones^  Regula,  Sententia), 

It  was  Hadrian  that  first  invested  the  opinions  of  the  authorised  jurists^ 
when  unanimous,  with  the  force  of  law.  When,  however,  they  were  not  unani- 
mous, the  judge  still  bore  the  responsibility  of  deciding  between  them.  Con- 
stantine (a.d.  321)  maintained  the  unsatisfactory  rule  of  Hadrian  ;  but,  with 
the  professed  desire  of  cutting  short  the  endless  contests  between  the  jurists, 
and  in  jealousy  for  the  clear  reputation  of  Papinian,  he  invalidated  the  notes 
of  Ulpian  and  Paul  (and,  in  another  constitution,  die  notes  of  Marcian)  on 
the  works  of  Papinian.  The  discredit  thus  cast  on  the  notes  seems  to  have 
extended  in  the  popular  mind  to  all  the  works  of  Ulpian  and  Paul,  and  to 
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have  been  particularly  felt  in  regard  to  Paul's  works,  which  were  more 
widely  influential  in  the  West ;  and  accordingly  Constantine  (A.D.  327) 
removed  the  supposed  stigma,  by  recognising  as  authoritative  the  indepen- 
dent works  of  Paul,  and  especially  his  Senientia, 

In  this  situation  the  legal  authority  of  the  jurists  remained  for  just  a 
century  to  come.  Then,  in  b.c.  426,  in  the  time  of  Valentinian  III.,  was 
published  a  constitution  drawn  up  under  Theodosius  II.,  which  gave  a 
final  mechanical  relief  to  the  perplexity  of  the  judges.  This  was  the  Law 
of  Citations.  It  confirmed  with  legal  authority  all  the  writings  of  the  five 
great  jurists — Gains,  Papinian,  Ulpian,  Paul,  and  Modestinus — ^and  all 
passages  quoted  by  them  from  other  jurists,  provided  the  correctness  of 
such  quotations  should  be  verified  by  comparison  of  manuscripts.  The 
notes  of  Ulpian  and  Paul  on  Papinian  were  excepted ;  the  invalidation  of 
these  pronounced  by  Constantine  being  expressly  re-enacted.  A  majority 
of  these  authorities  on  any  point  was  to  determine  the  law;  in  case  of 
equality  of  numbers,  the  opinion  favoured  by  Papinian  was  to  prevail ; 
and  if  Papinian  were  silent,  then  the  judge  was  reduced  to  the  old  necessity 
of  making  his  own  decision  between  the  conflicting  authorities. 

Another  century  later,  Justinian  broke  down  the  preponderant  authority 
of  the  celebrated  jurists,  whether  as  individual  names  or  as  a  majority.  In 
his  instructions  to  the  compilers  of  the  Digest  (a.d.  533)  he  directs  them  to 
select,  purely  on  grounds  of  intrinsic  merit,  what  they  consider  best,  from  the 
writings  of  all  the  authorised  jurists  (including  the  notes  of  Ulpian,  Paul^ 
and  Mardan  on  Papinian,  hitherto  proscribed).  To  each  sentence  placed  in 
the  Digest  he  gave  the  force  of  law  ;  and  he  prohibited  all  further  publica- 
tion of  conmientaries  or  treatises  on  the  subject,  with  a  decisive  finality 
sanctioned  with  the  punishment  of  the  author  as  guilty  of  forgery,  and  the 
destruction  of  his  works.  But  the  recommendations  of  Justinian  were  not 
in  all  points  stricdy  adhered  to. 

Schools  of  Law, — The  method  of  tuition  by  combined  lecturing  and 
inactical  demonstration  was  now  supplemented  with  the  study  of  legal 
works.  Labeo,  we  are  told,  read  with  advanced  students  already  in  prac- 
tice {studiosi)  for  six  months  of  the  year  in  town,  thereafter  retiring  to  the 
country  for  other  six  months*  study  and  original  work.  Sabinus,  in  like 
manner,  was  attended  by  another  class  called  autUtores.  Ulpian  still  speaks 
of  Modestinus  as  stueUosus  fneus.  By  this  time,  however,  private  teachers 
bad  znsen—juris  civilis  pro/essores  Ulpian  calls  them — who  imparted  pre- 
paratory instruction  in  law.  At  a  later  period  public  schools  were  estab- 
lished. One  probably  existed  at  Rome  in  the  end  of  the  fourth  century.  In 
A.D.  435  Theodosius  II.  established  one  for  the  study  of  rhetoric,  philosophy, 
and  jurisprudence  at  Constantinople ;  prohibiting  the  professors  from  giving 
private  instruction,  and  all  other  teachers  from  giving  public  instruction.  In 
the  time  of  Justinian  we  hear  of  another  recognised  public  school  of  law  at 
Berjrtus.  On  the  promulgation  of  the  Digest  (a.d.  533)  Justinian  addressed 
a  constitution  to  the  eight  professors  of  law,^  remarking  on  the  ineffective 

'  FrobaUy  two  for  the  Constantinople  sohool  and  two  for  the  Berytus  school ;  and 
four  aa  the  temporaiy  suhstittttes  of  these  during  their  occupation  on  Justinian's  com' 
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practice  of  the  schools  in  the  past,  and  prescribing  a  reformed  course  to  be 
followed  in  the  future. 

Hitherto  the  law  course  had  occupied  four  years,  and  the  professors  had 
confined  themselves  to  six  works,  which  were  lai^ely  unsuitable,  and  to  some 
extent  not  readily  accessible  to  all  the  students.  The  first  year  students 
(Dupondii^  students  of  the  double  as)  devoted  themselves  to  the  Institutes  of 
Gaius,  and  parts  of  four  special  books — on  res  uxoria^  tutelage,  wills,  and 
legacies.  The  order  of  the  Perpetual  Edict  was  not  followed.  The  second 
year  students  {Edictales)  read  selections  from  the  first  part  of  the  law  as 
arranged  in  the  Edict— a  preposterous  order  of  study,  Justinian  declares — 
with  portions  of  the  law  either  De  Judiciis  or  De  Rebus,  Much  of  the  De 
Judiciis  was  obsolete,  and  latterly  De  Rebus  had  been  dropped  as  inaccessible 
or  unfit.  The  third  year  men  {PapiniantsUx)  completed  the  study  of  De  Jw 
dictis  and  De  Rebus^  and  entered  upon  parts  of  eight  of  the  nineteen  books  of 
Papinian's  Responsa,  The  fourth  year  students  (Xurai,  Lyta,  Licentiates) 
revised  the  subjects  of  the  whole  course,  with  miscellaneous  study  of  the 
Responsa  of  Paul. 

This  miserably  deficient  system  Justinian  superseded  by  the  following 
course.  The  first  year  (now  called  Justinianani  nozn)  read  Justinian's 
Institutes  and  the  first  four  books  of  the  Digest  The  second  year  {Edictales) 
study  the  matter  of  the  Edict  in  so  far  as  represented  either  in  the  seven 
books  De  Judiciis  (Digest,  5  to  1 1)  or  in  the  dght  books  De  Rebus  (D.,  12-19), 
read  continuously  ;  also  four  other  books  out  of  fourteen  on  special  subjects, 
namely,  one  of  the  three  on  dower  (D.,  23-25),  one  of  the  two  on  tutelage 
and  curatorship  (D.,  26,  27),  one  of  the  two  on  wills  (D.,  28,  29),  and  one  oi 
the  seven  on  legacies  and  trusts  (D.,  30-36).  The  third  year  {Papimanista) 
complete  the  De  Judiciis  and  De  Rebus  (reading  the  subject  not  chosen  the 
year  before)  ;  with  three  courses  of  special  subjects — namely,  pledges  and 
mortgages  (D.,  20),  interest  (D.,  22),  and  the  edict  of  the  sediles,  the  actio 
redhibitoriaj  evictions,  and  stipulaiiones  duplet  (D.  21).  They  also  read  and 
recite  portions  of  Papinian.  The  fourth  year  (Lyia)  read  frequently  the  ten 
books  on  special  subjects  reserved  from  the  second  year.  This  takes  them 
over  the  first  ^-^^  parts  of  the  Digest  (36  books),  and  fits  them  to  study  after- 
wards in  private  the  sixth  and  seventh  parts.  The  fifth  year  {Prolyice)  study 
the  Constitutions  in  the  Code. 

Justinian  fiirther  denounces  and  prohibits  under  penalties  the  instruction 
said  to  be  given  by  ignorant  men  in  Alexandria,  Caesarea,  and  other  cities. 
This  indicates  at  least  the  wide  prevalence  of  an  active  desire  to  study  the 
law. 

At  the  same  time,  the  school  at  Rome  was  flourishing  under  the 
fostering  care  of  Theodoric  and  his  minister  Cassiodorus.  And,  on 
the  reconquest  of  Italy  (a.d.  554),  Justinian  confirmed  the  professors 
in  all  their  privileges,  and  introduced  at  Rome  his  improved  method  of 
legal  instruction. 


pilAtioDB.  The  school  at  Rome,  being  in  the  hands  of  the  Ostrogoths,  wm  not  imder 
the  control  of  the  emperor  at  this  time.  Seven  are  addressed  as  of  the  vezy  high  rank 
of  lUuttrtM,  one  as  vir  dUerUmiiMU, 
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APPENDIX  TO  THE  FOREGOING  SECTION. 

LBOK8  AKD  BXNATUBOONSnLTA  OF  THK  KMFIRK. 

The  fo]l<iwiDg  is  *  oonspeolos  of  the  principal  Uge$  {plebiicUa)  and  tenahueotmiUa 
that  have  oome  down  to  as  with  particular  titles  or  definite  anthorship  from  the 
empire.     Obeerve  the  ending — ianum  in  the  title  of  the  senatDsconBultB : — 

UNDER  AU0D8TU8. 

About  9%  Lex  Jvida  et  TiUa,  extension  of  lex  Atilia  (before  B.a  186),  authorismg  pro* 
or  81.  yinoial  magistratee  to  appoint  tutors. 

f  25.  Lex  JulfOfJudiciaria,  supposed  to  be  one  of  the  Uge$  JuUai  (Gains,  i,  80> 
fallowing  up  the  lex  JBbuUa  and  further  restricting  Ugis  actUmet,    Of. 
lex  JiUia  jutUeiariat  B.o.  46. 
t  Lex  Jfdia,  de  honorum  ceenone,    (Gkdns,  8,  78.) 
?  Lex  Julia,  sumptuary. 
18.  Lex  Jtdia,  de  aduUeriie,    (Brans,  105.) 
18.  Lex  Jvlictf  de  amhUti, 

17.  8e»<UusctmiuUum,  de  ludit  toectdarilmi,     (Brans,  152.) 
11.  8c  de  aquceductUmt.    (Bruns,  158.) 
t  IL  iSe.  Maximo  et  Tvberone  cost,  fucium,  ordaining  that  the  wife  of  the  Flamem 
XHalii  should  be  m  manu  only  in  so  far  as  concerned  the  eacra, 
Huschke  oaUs  this  sc.  the  lex  AHnia  AnHetiOf  and  dates  it  ▲.D.  28. 
See  Muirhead,  p.  54,  Gaius,  1, 186,  note. 
10.  Sc  Saanian/um,    (Paul,  Sent.,  8,  5.) 

8.  Se,  de  menee  Augutto,  changing  the  name  from  SextUie  to  Auguttu*^ 

(Brans,  154.) 
f  Sc  de  OoOeffiU.    (Brans,  154) 

A.D. 

t  4.  Lex  Jidia,  de  maritandis  ordaUbue,    B.O.  18  Is  also  given  as  the  date. 

4.  Lex  ^Ua  SenHa,  on  manumission. 

6.  Ltx  Jvlia,  de  vicetima  heredUahan,  imposing  duty  of  5  per  cent,  on  testa- 
mentary successions  and  bequests. 
t  8.  Lex  Fufia  Ccmima,  restricting  testamentary  manumission. 

9.  Lex  Julia  et  Papia  Poppna,  revised  edition  of  Lex  JuUa  de  maritandie 

ordinibue.    Other  names :  Lex  JvUa,  Lex  Jvlia  caduearia.  Lex  PapiOy 
Lex  Papia  Poppcea.     (Brans,  107.) 

Uin>IB  TIBKBIUS. 

16.  Sc  L3Kmianum,  rendering  null  all  that  a  man,  when  writing  out  another*s 
testament^  inserted  in  his  own  favour. 

1 19.  Lex  Junia  [Norbana},  on  slaves  informally  manumitted. 

I  24.  Lex  VieeUia,  giving  citizenship  to  Latins  after  serving  six  years  in  the 
night  watch.     Mommsen  places  it  earlier. 

t  27.  Lex  Junia  Veilaea  (so  Studemund ;  formerly  VeUeia),  on  testamentury 
institution  and  disherison.  Usual  date,  46.  Muirhead,  p.  486  (addi- 
tions and  conections  to  p.  120,  sect.  184,  note  1),  indines  to  an  earlier 
date.     Brans,  27.     (See  i^oiHet,  p.  108.)    Tigerstrttm  and  Sandars,  10. 

1 84.  Sc  Penieianum  (or  Pemicianum),  rendering  men  and  women  that  had  not 
married  before  60  and  50  respectively,  permanentiy  liable  to  the 
penalties  of  celibacy.    Ulp.  16,  8  (cf.  Mukhead's  note). 
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T7NDXB  CALIGULA. 
A.IX 

87-41.  Lex  Mamilia  Jtoteia  Pedueea  AUiena  Fabia,  ooloniaL  Bruns  (109)  foUowt 
Radorff  in  giving  this  date.  Momnuen  assigsB  the  lex  to  the  time  of 
Jul.  Cesar. 

UNDER  0LAUDIU8. 

41-46.  Sc  de  tedf/iciU  non  diruendu.     (Bnrna,  158.) 
41-47.  Se.  Otterianum.     (Brans,  155.) 

42.  Se,  Largianum,  snooession  to  property  of  Latini. 

46.  Sc  de  ItuJUi  eaecularibut.     (Bnins,  152.) 

46.  8e.  Vdleiamm.     (Bruns,  155.) 

47.  Lex  Claudia    (probably  a  8c.),  abolishing  agnatic  tutelage  ol  women. 

(Gains,  1,  157.) 

48.  8e,  daudianwn  {oratio  ClatuUi)  defure  hanorum  OaUis  dando,    (Bruns,  156.) 
52.  Be,  CUnuUanunif  on  cohabitation  of  freewomen  and  slaves,  etc 

t  3e.  Macfdoni4Mnum,  against  lending  money  to  children  under  power  of  their 
father.  Tacitus  {Ann,  11,  18)  places  it  under  Claudius ;  Suetonius 
{Veep.  11),  under  Vespasian.  Sandars  (Just.,  IneL,  p.  456,  note  to  4, 
7,  7)  suggests  that  "  perhaps  it  was  only  renewed  in  the  latter  reign." 
Lipsius  (ad  Tao.  Ann,  11,  18)  regards  the  law  under  Vespasian  as 
the  law  of  Claudius  renewed  in  more  severe  terms  (oiperitM).  (Bruns, 
160,  dates  it  69-79.) 

t  Sc.  Clatidianum,  ordaining,  in  modification  of  Sc,  Pereicianum,  that  a  man 
over  60  marrying  a  woman  under  50  should  be  regarded  as  having 
married  before  60. 

nVDKK  VKBO. 

56.  8c.  de  cedificUe  non  diruendie,     (Bruns,  159.) 

56.  8e,  Trebdlianum,  on  fldeicommieea, 

58.  8e,  Neronianumt  validation  of  legacies  invalid  through  particular  form  of 

bequest.     Buschke  dates  58  ;  Poste,  64. 
61.  8c  CkdvUianum  (or  Calvmanu'm)^  ordaining  that  marriage  of  woman  over 

50  with  man  over  60  should  not  qualify  for  taking  inheritance,  legacy, 

or  dowry.     (Ulp.  16,  4.) 
g,   f  Lex  Pelronia,  or 
*  \  8c,  TurpiUiantim,  punishing  tergivenatia, 

UKDEB  VXBFASIAM. 

70.  Lex  de  Imperio  VeepasianL    (Bruns,  128.) 
70-79.  8e.  Pegaaianum,  aajideieomimiua, 

t  8e,  Pegato  et  Ptuione  eo$$,  faetvm,  extending  the  benefits  of  the  Aelia- 
Sentian  marriage  and  oan$a€  probatio  to  Latini  manumitted  when 
over  ao. 


UITDEB  DOMITIAN. 


81-84.  / 


Lex  Malacitana  \  Domitian's  charters  to  the  mtmieipia  of  Malaga  and 
Lex  Salpensana  /  Salpensa  (In  Southern  Spain).    (Bruns,  180  foUg.) 


UimEB  27EBTA. 

96-98.  Lex  Jfenm  Agraria,  the  latest  known  lex. 


Digitized 


by  Google 


FROM   AUGUSTUS   TO   JUSTINIAN.  83 

UNDKR  TRAJAN. 
A.D. 

108.  Se.  Xubrianumf  giving  remedy  in  regard  to  bequest  of  liberty  on  trust. 
(Brans,  161.) 
?  8e,  Datumianum  (dmilar  object).     Of  the  time  of  Trajan,  or  not  later 
than  Antoninus  Pius. 

UNDEB  BABBIAN. 

f  8c.  Apronianum  f — allowing  freedmen  of  municipalities  to  leave  their  in- 
heritance to  the  municipalities.     Ulp.  22,  5. 
127.  Se,  JuncianunL    (Bruns,  161.) 
129.  Sc  Juven^num,    (Bruns,  161.) 

f  Se,  Planeicanum  (1),  on  fldeicommii9Ck,    Referred  to,  Ulp.  26,  17. 
f  Sc.  Planeianum  (2),  de  offnoseendU  liberis.    Dig.  25,  8.     Paul.,  Sent.,  2,  24. 
f  8c  TertuUianumj  granting  to  a  mother  a  right  of  succession  to  her  children. 
f  8e  VUratianum,  extending  the  remedy  of  sc  Rubrianum  and  Dasumianum. 
[Muirhead  (p.  588)  has  collected  the  references  in  Oaius  and  Ulpian  to 
watahuconnUta  attributed  to  Hadrian  {SadHano  tutetort),  but  not  other- 
wise spedficaUy  designated.     (1)  G.  i  80,  77,  80,  81,  92;  U.  iii.  8. 
(2)  G.  L  47.    (8)  G.  i.  115a ;  ii  112.     <4)  G.  ii  57.     (5)  G.  ii.  148. 
(6)  G.  ii  285,  287  (cf.  J.,  2,  20,  25) ;  this  may  be  the  same  as  the 
Sc.  Plandanum  in  Ulp.  25, 17.    (7)  G.  iii.  78.    (8)  U.  xxiv.  28.] 

UNDEB  ANTONINUS  PIUS. 

186.  Sc,  de  nundkUi  icUtiu  Beguensis,     (Bruns,  162.) 
188-160.  Se,  de  Oifzieenit.     (Bruns,  168.) 

UNDEB  M.  AUBELIUB. 

178.  Se,  OrpKUianwm,  gj^anting  to  chfldren  a  right  of  succession  to  their  mother. 
(Bruns,  164.) 
f  Sc  8<Urini(umm,  obliging  a  man  that  had  adopted  one  of  three  brothers 
living  under  their  father*s  poteetoB,  to  leave  him  one-fourth  of  his 
proper^.    Theoph.,  J.  8, 1, 14. 

[Muirhead  (p.  589)  has  collected  the  references  to  the  tmatuiconsvMa  of 
unknown  name  and  authorship  in  Gains  and  Ulpian.  (1)  G.  i  67-71 ; 
ii.  142.  (2)  One  or  more  amending  the  law  of  tutory  of  women,  G.  i. 
178, 174, 176, 177, 180 ;  U.  xi.  20-23.  (8)  G.  i.  182.  (4)  G.  2,  276. 
(5)  U.  iii  1.  (6)  U.  iii.  5.  (7)  U.  22,  6.  (8)  One  or  more  authoris- 
ing certain  deities  to  be  instituted  as  heirs,  U.  22,  6.    (9)  U.  24,  27.] 


V.  COMPILATIONS  OF  LAW  UNDER  THE  EMPIRE. 

The  Perpetual  Edict. 

The  edictum  perpetuuMy  compiled  by  Salvius  Julianus  under  Hadrian, 
seems  to  have  been  a  systematic  arrangement  of  the  substance  of  the  law  set 
forth  in  the  edicts  of  the  various  magistrates  possessing  the  jus  edicendu 
Only  some  scattered  fragments  of  it  remain,  in  the  Digest.  A  reconstruc- 
don  has  been  attempted  by  Haubold.    (Cf.  Bruns,  FonteSy  165  foUg.) 
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Apparently,  similar  arrangements  had  been  made  by  preceding  praetors. 
Pomponius  mentions  that  Aulus  Ofilius  was  the  first  to  publish  a  careful 
collection  of  the  praetorian  edicts. 

The  Institutes  of  Gaius, 

It  was  very  usual  for  distinguished  jurists,  especially  of  the  half-century 
preceding  Alexander  Severus,  to  compile  elementary  treatises  for  the  use  of 
students.  Ulpian's  Regula  and  Paul's  Sententia  have  already  been  men- 
tioned, and  we  learn  from  the  Digest  that  Papirius  Justus,  Callistratus  (in 
three  books),  Paul  (two  books),  Marcian  (sixteen),  and  Florentinus  (twelve), 
as  well  as  Gains,  published  Institutiones,  Justinian's  Instituiiones  or 
Elementa,  belongs  to  a  later  date,  and  superseded  them  alL  Of  the  earlier 
treatises,  Gaius  alone,  the  first  and  greatest,  is  extant. 

Till  the  present  century,  Gaius  was  known  only  through  some  quotations 
from  the  Institutes,  and  an  abridgment  of  the  Institutes  inserted  in  the  Lex 
Romana  Visigoihorum  (a.d.  506).  In  18 16  Niebuhr  discovered  the  Instiiu- 
tioneSy  without  either  title  or  author's  name,  on  a  palimpsest  of  a  date  anterior 
to  Justinian,  in  the  library  of  the  Chapter  at  Verona.  The  complete  MS. 
consisted  of  127  leaves,  three  of  which  are  still  wanting.  Under  Gaius,  on 
about  one-half  (61)  of  the  leaves  had  originally  been  inscribed  some  work 
on  theology ;  and  finally,  the  leaves  had  been  scraped  on  one  side  and 
washed  on  the  other  alid  arranged  anyhow,  in  order  to  receive,  above  all,  a 
third  inscription — the  letters  of  St  Jerome.  *  The  task  of  decipherment  was 
thus  anything  but  easy.  The  leaf  containing  iv.  134-144,  had  been  seen 
by  Maffei  in  1732,  and  published  by  him  in  his  Hisioria  Teologica  in  1740, 
and  it  had  been  republished  by  Haubold  in  the  very  year  of  Niebuhr's  dis- 
covery ;  but  hitherto  there  had  been  no  clue  to  the  author.  The  InstituHones 
set  forth  in  four  books,  and  under  the  three  divisions  of  Persons,  Things, 
and  Actions,  the  law  of  the  age  of  Antoninus  Pius  and  M.  Aurelius,  with 
numerous  historical  references  to  earlier  times.  This  work  was  long  the 
leading  text-book  of  Roman  Law,  and  was  adopted  as  the  chief  model  in 
framing  Justinian's  Institutes.  The  existence  of  both  works  affords  a 
valuable  means  of  ascertaining  the  changes  in  Roman  Law  within  the  three 
centuries  and  a  half  separating  Gaius  and  Justinian.  When  the  Lex 
Romana  Visigotkorum  was  drawn  up  (a.d.  506),  the  fourth  book  (on 
Actions),  and  several  other  parts,  were  omitted  as  obsolete. 

The  Purpose  of  the  Institutes  of  Gaius. — ^As  Puchta  remarks,  the  Institutes 
of  Gaius  is  the  earliest  book,  so  hx  as  we  know,  that  communicated  first 
instruction  under  this  title.  {Just  Inst^  Prooem,  6.)  His  fiirther  view  that 
the  plan  and  arrangement  of  the  work  is  original,  and  not  a  mere  imitation 
of  previous  systems,  must  be  considered  in  the  light  of  RudorfiPs  qualifying 
statements.    (Puchta,  Cursus,  I,  401 ;  Bk.  11.  Gesch,  d,  Rom,  RechtSy  sect.  99^ 

*  Studemund,  Qaxi  Intt.  Oomm,  IV,  page  5  :  *<  In  his  127  foUis  ter  tcripta  sunt  60, 
62-68,  71,  73-80, 113-117, 119, 120,  122-125  ;  item  folia  recta  80  at  126  ;  item  foUum 
nermim  72 ;  item  deniqne  folii  81a  nersus  1-13,  et  folil  118u  uersas  14,  16,  22,  23, 
24."  The  reet  of  the  leaves  are  twice  written,  except  the  first  (1)  and  the  last  (127). 
The  Gains  (of  the  fifth  oentniy)  is  overwricten  with  the  epistles  of  9t  Jerome  (of  t&e 
eighth  century^. 
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with  Rudorff's  note.)  Without  dwelling  on  Backing's  remonstrance  with 
such  modern  writers  as  maintain  that  the  Institutes  were  intended  to  be  a 
system  of  the  whole  Roman  civil  law,  we  may  quote,  as  the  common  view, 
his  assertion  that  '*both  the  Gains  and  the  Justinian  profess  to  be  works 
introductory  to  the  study  of  Roman  private  law  (G.,  I,  8,  J.,  I,  i,  2),  ui 
tint  toHtis  le^Uma  scientia  prima  elementa^  setting  forth  the  fundamental 
principles  of  the  Roman  civil  law— persons,  things,  actions."  (BScking,  Rom. 
Privatrecht^  EinL  sect  11.)  Huschke  also  assumes  that  the  work  was  in- 
tended to  be  an  institutional '  and  systematic  treatise,  and  explains  repetitions 
by  a  theory  that  it  was  published  in  parts,  the  earlier  parts  having  issued  from 
Gaius's  hands,  so  that  he  was  compelled  to  insert  additions  and  corrections 
in  the  later  portions,  if  at  all.  Recently,  however,  Messrs  Abdy  and  Walker 
have  argued  that,  although  the  Institutes  of  Justinian  was  intended  as  a 
preliminary  text-book  for  students,  the  Institutes  of  Gaius  was  not ;  and 
they  claim  to  account  more  satisfactorily  than  Huschke  does  for  the  repeti- 
tions. Their  theory  is  that  "  Gaius's  work  is  in  every  respect  a  book  of 
practice."  "  What  Gaius  really  had  in  view  was,  not  the  publication  of  a 
fijrstematic  treatise  on  private  law,  but  the  enunciation,  in  the  shape  of  oral 
lectures,  of  matter  that  would  be  serviceable  to  those  who  were  studying 
with  a  view  to  practice.  The  work  itself  was  not  directly  prepared  for  pub- 
fication,  but  was  a  republication  in  a  collected  form  of  lectures  (the  outline 
of  which  perhaps  had  been  originally  in  writing  and  the  filling-up  by  word 
cf  mouth),  when  the  cordial  reception  of  the  same  by  a  limited  class  had 
suggested  their  being  put  into  a  shape  which  would  benefit  a  wider  circle  of 
students."  In  support  of  this  view  they  analyse  the  contents  of  Gaius,  for 
the  purpose  of  showing  the  very  particular  attention  he  has  bestowed  on 
the  burning  questions  in  legal  practice  at  the  time  he  wrote.  The  theory, 
]»Qwever^  Sfiem^  to  require  much  revision  and  elaboration.' 

The  Three  Oldest  Codes, 

The  Gregorian  and  Hermogeftian  Codes, — ^Already  in  the  second  century, 
certain  collections  of  imperial  constitutions  had  been  made  :  there  are  pre- 
served in  the  Digest  fragments  of  rescripts  of  M.  Aurelius  and  Verus  that 
had  been  crudely  summarised  by  Papirius  Justus ;  and  several  volumes  of 
imperial  decisions  and  letters  or  propositions  addressed  to  the  senate  had 
been  published  by  Paul  in  the  time  of  Septimius  Severus  and  Caracalla. 
The  collections  made  by  the  jurisconsults,  Gregorian  and  Hermogenian, 
were  private  compilations,  without  legislative  authority,  containing  the  chief 
imperial  rescripts  of  the  second  century,  divided  into  books  and  titles 
according  to  subject,  and  arranged  under  these  in  order  of  date.    Of  the 

'  "  Neo  daUto  Gaimn  ipsmn  heo  rudimenta  eo  oonsilio  wripsisse,  ut '  in  stationibiis 
ha  pabHoe  dooentinm '  (GelL,  18,  18)  ab  iis  potiiu  quam,  nt  haotenns  factitatum,  ab 
edieti  prima  parte  imis  stodium  anspicaretnr,  quod  pariter  ei  ineptum  uideri  debebat, 
ae  nobia  nideretnr,  si  qiuB  ab  ordine  quodam  indidario  explicando  ante  IniititutionM 
nd  Paadectas  acoeptaa  initium  facere  aellet"    (Huiohke,  /tiriip.  Anteiutt,  92.) 

'  Abdy  and  Walker,  Oomu  and  Ulpum  (let  ed.),  pref.,  ix-xiil  They  daim  the 
independent  rapport  of  Dr  Demborg,  in  hie  Die  InttUuHtmen  de»  Oaiu»  (Halle,  1869). 
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Gregorian  code  there  remain  only  seventy  constitutions,  embracing  the 
century  from  Septimius  Sevenis  to  Diocletian  and  Maximian  (A.D.  196-304). 
It  was  probably  drawn  up  between  the  latter  reign  and  the  reign  of  Con* 
stantine ;  certainly  not  earlier  than  a.d.  295.  Of  the  Hermogenian  code  there 
remain  scarcely  thirty-two  constitutions,  embracing  only  seventeen  years  (one 
in  A.D.  287,  and  the  rest  in  293-304),  under  Diocletian  and  Maximian,  and 
Diocletian  and  Constantius.  Bu  seven  more  constitutions  of  Valens  and 
Valentinian  (a.d.  364-5)  are  found  in  the  Consultatto  VeUris  Cujusdam  Jure- 
cansuUi^  headed  Ex  Corpse  Hermogemani  (Huschke,  lurisp.  Anieiust.^  pp. 
743-5) ;  and,  if  there  is  not  a  mistake  in  the  heading,  these  would  seem  most 
probably  to  have  been  appended  at  a  later  period.  If  so,  the  original  com- 
pilation of  the  Hermogenian  code  would  date  about  the  same  time  as  the 
Gregorian  or  somewhat  later.  If  these  later  constitutions  originally  belonged 
to  it,  then  the  date  is  brought  down  to  the  end  of  the  fourth  century.^  In 
A.D.  429  Theodosius  ordained  that  the  Theodosian  code  should  be  modelled 
after  these  two  codes  ;  and  they  probably  supplied  to  the  Justinian  code  the 
constitutions  prior  to  Constantino.  Our  information  regarding  them  comes 
from  later  collections  that  reproduce  passages  from  them.' 

No  further  work  of  Gregorian  is  known.  But  in  the  Digest  there  occur 
more  than  ninety  fragments  of  a  Juris  EpUome^  arranged  in  the  order  of  the 
Edictum  Perpetuum^  in  six  books,  by  a  Hermogenianus — ^whether  the  com- 
piler of  the  code  or  not,  we  cannot  tell. 

Thi  Theodosian  Code.—A  century  later,  the  study  of  the  civil  law  appears 
to  have  been  impeded,  and  in  fact  rendered  hopeless,  bgr  tlie  confrtsing 
accumulation  of  imperial  constitutions.  To  remedy  this  misfortune, 
Theodosius  II.,  in  A.D.  429,  appointed  a  commission  of  ten  members,  which 
in  A.I).  435  he  reconstituted  and  increased  to  sixteen  members^  to  collect  and 
arrange  the  imperial  constitutions  dating  from  the  beginning  of  the  re^  of 
Constantine.  The  president  of  both  commissions  was  Antiochos,  a  pdst- 
consul  and  past-praetorian  prefect.  The  new  code  was  to  contmue  the  com- 
pilations of  Gregorian  and  Hermogenian,  and  to  be  framed  on  the  model  of 
these.  In  A.D.  438  the  completed  work  received  the  imperial  sanction,  and 
was  published  simultaneously  by  Theodosius  in  the  East  and  by  Valentinian 
III.  in  the  West ;  and  on  the  first  day  of  the  following  January,  it  became 
the  sole  source  of  law  for  the  Empire. 

The  Theodosian  code  is  arranged  on  the  traditional  plan  of  the  Per- 
petual Edict.  It  consists  of  sixteen  books  divided  into  titles  according  to 
the  matter,  and  the  constitutions  (ranging  from  A.D.  312  to  438)  are  placed 
in  chronological  order  under  the  titles,  being  broken  up  into  parts  where 
necessary  for  the  proper  classification  of  the  subjects.  The  original  texts,  it 
is  to  be  noted,  probably  underwent  some  verbal  alterations  at  the  hands  of 
the  second  commission,  which  was  directed  to  remove  superfluous  and  to 
add  necessary  words,  to  change  ambiguous  expressions,  and  to  amend 


1  Probably  befora  A.D.  898.     (Sd&earl,  Lehrbueh  der  IwtUiUianen,  26.) 

*  Chiefly  and  almost  exclniively  from  Lex  JRom,  Viiigothorum,  Mot,  et  Sam,  Leg, 

CoUatio,  ComuUaHo  Vet,  Cvq.  JvrecontuUi,  Lex  Xom.  £urgundionum,  and  the  VaUeom 

Fragment. 
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incongruities  of  statement. '  T\ie  jus  privatum  occupies  the  first  five  books, 
with  certain  |>art8  of  later  books  (8,  12-19 ;  ^h  3^-39) ;  this  is  followed  by 
the  law  relating  to  the  constitution  and  administration  (bks.  6-8),  criminal 
^^  (9)9  public  revenue  and  matters  of  procedure  (lo-i  i),  towns  and  corpora- 
tions (13-14),  public  works  and  games  (15),  and  ecclesiastical  affairs  (16). 
The  first  six  books  are  defective,  the  rest  are  complete.  The  great  import- 
ance of  the  code  lies  in  the  large  number  of  constitutions  it  contains  and  the 
immense  influence  it  exerted  throughout  the  Roman  world.  Especially 
notable  are  the  provisions  of  the  last  book  on  the  subject  of  religion. 

Projtcted  New  Cede  of  Theodoszus, — ^The  Gr^orian,  Hermogenian,  and 
Theodosian  codes  were  to  form  a  historical  series,  embracing  in  a  certain 
methodical  disposition  the  whole  of  the  extant  constitutions  of  the  emperors 
up  to  A.D.  438,  with  occasional  interpretaiiones  inserted  after  paragraphs  that 
seemed  to  require  explanation,  or  an  indication  of  their  practical  application. 
Theodosius  fiirther  projected  (A.D.  429)  a  new  code,  to  comprise  selections 
firom  these  three  codes  and  also  fipom  the  treatises  and  answers  of  the  juris- 
consults, omitting  all  abrogated  and  disused  enactments,  and  showing  the 
exact  state  of  the  law  at  the  time  of  publication.  This  work  was  to  be 
entered  upon  after  the  completion  of  the  code.    But  it  was  never  executed. 

Subsequent  Novella, — In  order  to  avoid  disturbing  the  code  by  new  con- 
stitutions {novella),  it  was  agreed  that  none  of  these  should  possess  the 
force  of  law  until  published  both  in  the  East  and  in  the  West  This  practice 
was  followed  for  some  time,  but  it  soon  fell  into  disuse.  As  none  of  the 
novella  of  the  West  are  found  in  Justinian's  code,  it  is  concluded  that  the 
novella  of  the  West  had  not  been  recognised  in  the  East. 

nree  Undated  Fragments, 

Fr.igmenia  VaticaneL — In  1823  a  librarian  of  the  Vatican  discovered  and 
published  certain  firagments  of  Roman  law,  which  were  reproduced  in  1828 
at  Berlin  under  the  title  ciFragmenta  Vaticana,  To  judge  from  the  gaps  in 
the  numbering  of  the  sections,  there  would  seem  to  be  less  than  one-fifth  of 
the  whole  collection  extant  It  is  not  certain,  however,  that  it  formed  a 
complete  work ;  it  has  more  the  appearance  of  an  extensive  and  miscel- 
laneous compilation  of  materials.  The  matters  treated  of  include  the  law  of 
sale,  excusatio,  agents  {cogmtores  zn^  procuratores\  usufinct,  res  uxaria  and 
dowry,  and  donations  and  the  lex  Cincia;  and  on  the  last  half  of  these  points 
it  fiimishes  fresh  details.  Both  the  character  of  the  jurists  quoted,  and  the 
definite  references  to  individuals  give  importance  to  Uie  extracts.  The  frag- 
ments quoted  verbatim  are  chiefly  referred  to  Paul,  less  often  to  Ulpian,  and 
still  more  rarely  to  Papinian ;  there  is  one  extract  from  Celsus,  one  from 
Julian,  and  one  firom  Marcellus ;  and  frequent  quotations  from  the  other 
leading  classical  jurists  of  the  empire,  from  Labeo  to  Pomponius  and 
Scaevola,  in  passages  that  look  like  notes.  The  imperial  constitutions  quoted 
date  firom  M.  Aurelius  to  Valentinian  I.  (A.D.  163-372).    The  Gregorian  and 

'  Cod.  llieod.  1,  1,  0, 1 :  **  Quod  pt,  brevitftte  oonBtriotnm,  daritateluosat,  aggret* 
•orit  hoc  opus  et  demendi  supervacanea  [verba],  et  adiidendi  neoemaria,  et  matandi 
ambigOA,  et  em«ndaadi  inooDgroa  tribuimua  potestatem." 
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Hermogenian  codes  are  both  quoted,  the  former  five  times.  It  has  been 
inferred  from  the  absence  of  mention  of  the  Theodosian  code  that  these 
fragments  belong  to  an  anterior  date  ;  but  all  that  we  seem  entitled  to  hold 
is  that  they  are  later  than  the  Hermogenian  code.  Puchta  and  Vangerow 
place  the  date  between  372  and  438  ;  while  Mommsen  places  it  about  320^ 
r^^ding  the  more  recent  constitutions  as  later  additions.' 

Moscdcarum  et  Romanarum  Legum  CollaHo,—K  work  containing  ^A 
Comparison  of  the  Mosaic  and  Roman  Laws "  was  published  at  Paris  in 
1 573.  Passages  are  quoted  from  the  Mosaic  Law,  and  after  each  of  these,  with- 
out any  further  indication  of  intended  comparison,  are  placed  passages  on  the 
same  matter  drawn  from  the  writings  of  the  great  Roman  jurists  or  from  the 
imperial  constitutions.  There  are  thirty-three  passages  from  Paul,  twenty- 
two  from  Ulpian,  eight  from  Papinian,  two  from  Modestinus,  and  one  from 
Gaius ;  eight  from  the  Gregorian  code,  and  five  from  the  Hermogenian — 
how  many  (if  any)  from  the  Theodosian  is  not  certain.  A  quotation  from  a 
constitution  of  A.D.  390  places  the  collection  at  a  later  date.  The  name 
Rufinusy  believed  to  be  read  on  the  MS.,  is  supposed  to  indicate  the 
author  ;  and  it  has  been  referred  to  Rufinus,  a  praetorian  prefect  of  Theo- 
dosius  L,  who  died  in  A.D.  395,  and  to  Rufinus,  a  fellow-pupil  of  St  Jerome^ 
founder  of  the  Mount  of  Olives  Convent,  and  one  of  the  fathers  of  the 
Church,  who  died  in  A.D.  410.  Huschke  dates  the  compilation  a  few  years 
before  the  end  of  the  fourth  century ;  Vangerow,  probably  about  the  end  of 
the  fourth  or  the  beginning  of  the  fifth  century.*  Other  critics  place  it 
several  centuries  later.  It  has  also  been  called  Lex  Dei.  It  has  been  very 
usefril  in  reconstructing  the  works  quoted  from,  especially  Paul's  Sententue, 
Ulpian's  Regula^  and  the  Gregorian  and  Hermogenian  codes. 

Consultatio  Veteris  Cujusdam  Jureconsulti.—  ln  1577  Cujas  published  a 
compilation  consisting  of  the  statement  of  legal  questions  followed  by  their 
solution  on  the  principle  of  the  Law  of  Citations,  each  quotation  being 
referred  with  precision  to  its  author,  and  the  matter  being  digested  into 
chapters.  The  author  being  unknown,  Cujas  announced  the  work  as  a 
Consultatio  of  some  old  jurist  of  the  Lower  Empire.  It  contains  twenty-one 
passages  firom  Paul's  SefUentia^  sixteen  firom  the  Gr^orian  code,  twenty  from 
the  Hermogenian,  and  eight  from  the  Theodosian.  It  has  proved  an  im- 
portant help  towards  the  right  interpretation  of  the  texts.  As  to  the  date, 
it  can  only  be  said  to  be  later  than  the  Theodosian  code.  Rudorff  places 
it  in  the  first  half  of  the  fifth  century,  while  Huschke  places  it  decidedly 
at  the  end  of  the  fifth  century. 

Three  Roman  Codes  promulgated  by  German  Kings. 

As  the  northern  tribes  swarmed  southwards,  and  closed  in  upon  Rome, 
they  respected  the  Roman  law  in  the  territories  they  overran,  and  adopted 
the  principle  of  judging  every  offender  according  to  the  laws  of  the  nation 

>  Pochta^  Owm^  1,577  (Bk.  n.  Quck,  d.  R,  M,,  tact  186).  Vangeiow,  ZeMudk 
d.  Pandekten,  1,  6  {EinL  leot.  2).  Gf.  Hnsohke,  iMiritp.  AnUiuit.,  pp.  616-20.  Monun- 
Mn,  ed.  mai^  p.  408  follg.  ;  ed  mtn.,  pnrf,,  ziv.  follg. 

*  Huschke,  Iwri$p.  AtUeUut,,  pp.  547-9.    Vangerow,  Pcmdtkten,  1,  6  (Svnl  aaot  2). 
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that  he  personally  belonged  to.  After  a  time,  some  of  the  conquering  kings 
formally  promulgated,  alongside  pi  their  own  Germanic  laws,  certain  bodies 
of  Roman  law,  binding  on  all  Romans  within  their  kingdoms. 

Lex"  Ronuma  Visigothorum^  or  Breviarium  Aland. — The  Roman  law 
promulgated  among  the  Visigoths  in  Gaul  was  drawn  up,  by  order  of 
Alaric  11.,  and  under  the  superintendence  of  Gojaric,  count  of  the  palace, 
probably  by  a  commission  largely  if  not  wholly  composed  of  Roman  jurists ; 
and  it  was  decreed  at  Aire  in  Gascony,  A.D.  506.  with  the  assent  of  the 
ecclesiastics,  nobles,  and  provincial  electors  representing  the  people.  The 
extant  copy  is  one  addressed  to  a  certain  count,  Timotheus,  and  officially 
subccribed  by  Anianus,  the  secretary,  by  order  of  the  king.  No  law  or 
juristic  opinion  outside  this  compilation  was  permitted  to  be  quoted  in  a 
court  of  law.  The  work  contains — (i)  constitutions  {leges)  extracted  from 
the  Theodosian  code,  and  a  series  of  Novella  from  Theodosius  to  Libius 
Severus  (A.D.438-461)  ;  and  (2}  extracts,  on  the  principle  of  the  Law  of 
Citations,  from  a  few  eminent  jurists — ^namely,  the  Institutes  of  Gains 
abridged  (with  omission  of  the  fourth  book  and  several  other  portions  as 
obsolete),  Paul's  Senientia  (five  books),  the  Gregorian  code  (thirteen  articles), 
the  Hennogenian  code  (two  articles),  and  Papinian's  Responsa  (two  lines  from 
the  first  book).  With  the  exception  of  Gains,  the  texts  are  accompanied  by  a 
very  useftd  running  commentary  {interpretaUo)  in  the  Latin  of  the  day.  The 
compilation  has  been  named  Breviarium  Alaricianutn  (or  Alarici)^  or 
Aniani;  also,  in  the  middle  ages,  Lex  Theodosiana^  Corpus  Theodosianum^ 
Uber  Legum,  Lex  Romano,  It  has  preserved  fragments  of  Roman  law  not 
otherwise  known  to, us.  It  was  more  widely  obeyed  and  more  enduring 
than  any  of  the  similar  bodies  of  law.  The  Codex  Legis  Visigothorum^  pub- 
lished in  Spain  a  century  and  a  half  later,  was  quite  a  different  collection. 

Lex  Romana  Burgundionum, — The  Lex  Romana  of  the  Burgundians — 
also  called,  by  a  curious  mistake  of  Cujas^  (who  first  published  it  in  1566) 
Responsa  Papiani  (for  Papiniani) — was  announced  in  the  second  pre£Eice  of 
die  Lex  G&ndobada^  so  called  from  King  Gundebald,  and  published  under 
his  son  Sigismund,  in  A.D.  517.  It  embraces  only  forty-seven  articles, 
which  are  arranged  after  the  Lex  Gondobaday  and  consist  mostly  of  texts 
adopted  firom  the  Breviary  of  Alaric,  with  a  few  chosen  directly  from  Roman 
writings.  On  the  absorption  of  the  Burgundian  Kingdom  by  the  Franks, 
seventeen  years  later  (a.d.  534),  it  disappeared  before  the  Breviary  of  Alaric 
and  the  code  of  Theodosius. 

Edictum  Tkeodoria\--\J nder  the  auspices  of  Theodoric,  Cassiodorus 
and  Boethius  drew  up  an  edict  intended  to  be  binding  on  Goths  and  Romans 
alike.  It  contained  scarcely  any  reference  to  private  law,  for  it  aimed  mainly 
at  the  maintenance  of  the  Western  Empire  and  the  romanisation  of  the 
Goths.  Savigny  dates  it  A.D.  500 ;  others,  after  506.  It  remained  in  operation 
about  half  a  century,  being  superseded  by  the  Code  of  Justinian,  A.D.  554. 

'  In  the  MS.  used  by  Cujas,  this  law  Immediately  follows  the  Breviary  of  Alariu^ 
whioh  ends  (see  above)  with  two  lines  from  Papinian.  The  words  ReipoMa  Papiani 
(oontraotion  for  Popintam),  which  indicate  the  source  of  those  two  linen,  and  end  the 
Braviaiy,  were  inadvertently  supposed  by  Cujas  to  be  the  title  of  the  next  coUeotion. 
Cnjaa  oonected  his  mistake  in  the  edition  of  1586. 
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The  Legislation  of  Justinian. 

At  the  distance  of  a  century  after  the  legislation  of  Theodosius,  followed 
the  legislation  of  Justinian.  How  urgent  was  the  need  for  revision  and  re- 
organisation is  pointed  out  by  Ortolan  :  ^  Htke  plebiscita  of  ancient  Rome,  the 
senatusconsultay  the  edicts  of  the  praetors,  the  numerous  books  of  the  autho- 
rised jurists,  the  codes  of  Gregorian,  of  Hermogenian,  of  Theodosius,  the 
constitutions  of  all  the  emperors  who  had  come  after  him,  texts  accumulated, 
confused  and  contradictory,  formed  altogether  a  real  legislative  chaos." 
For  a  century  back,  ever  since  the  Theodosian  code  was  published,  imperial 
constitutions  had  been  heaped  up  confusedly  one  upon  another.  The  writ- 
ings of  the  jurists  had  increased  but  little — for,  since  the  classical  days  of 
Alexander  Severus,  we  hear  of  no  original  works,  except  three  books  by 
Charisius  (on  the  office  of  praetorian  prefect,  on  civil  offices,  and  on  wit- 
nesses), quoted  to  some  extent  in  the  Digest,  and  the  Epitome  of  the  Law 
by  Hermogenian,  already  alluded  to  ;  but  the  Law  of  Citations  still 
cumbrously  and  mechanically  determined  every  question. 

Codex  Vetus.—Th^t  Old  Code  {Codex  Vetus)  was  published  on  April  7, 529, 
and  came  into  force  six  weeks  later.  On  February  13  of  the  preceding  year 
Justinian  had  appointed  a  conm&ission  of  ten  jurists,  presided  over  by  John, 
ex-quaestor  of  the  palace,  ex-consul,  and  patrician,  and  including  Tribonian, 
the  statesman  and  jurist,  and  Theophilus,  professor  of  law  at  Constantinople, 
to  consolidate  into  a  single  code  the  Gregorian,  Hermogenian,  and  Theodo- 
sian codes,  and  the  novels  of  the  emperors  subsequent  to  A.D.  438.  They 
were  instructed,  ''suppressing  preambles,  repetitions,  contradictory  and 
disused  clauses,  to  collect  and  classify  the  laws  under  proper  titles,  adding, 
cutting  down,  modifying,  compressing,  if  need  be,  several  constitutions  into 
a  single  enactment,  so  as  to  render  the  sense  more  clear,  and  yet  preserve 
in  each  title  the  chronological  order,  so  that  this  order  may  be  noted  by  posi- 
tion in  the  code  as  well  as  by  date."  *  The  work  was  divided  into  twelve 
books.  Constitutions  not  embraced  in  it,  with  the  exception  of  those  con- 
nected with  certain  interests  specifically  designated,  were  forbidden  to  be 
quoted  in  court ;  and  the  absence  of  a  date  to  any  constitution  (a  defect  that, 
under  the  Theodosian  code,  rendered  a  constitution  devoid  of  authority)  was 
supplied  by  the  date  of  the  code  itself. 

Qmnguaginia  Decisiones,— Justinian  next  turned  to  the  writings  of  the 
jurists,  and,  on  the  suggestion  of  Tribonian,  settled  definitively,  in  a  series  of 
fifty  constitutions,  the  controverted  points  that  had  proved  so  embarrassing 
under  the  Law  of  Citations.  These  ''  Fifty  Decisions  "  were  published  at 
intervals  during  the  next  four  years ;  the  most  of  them  in  A.I).  529-530.  They 
have  not  survived  in  complete  form  ;  but,  apart  from  their  influence  on  the 
composition  of  the  Digest  and  of  the  Institutes,  they  were  no  doubt  for  the 
most  part  incorporated  in  the  second  edition  of  the  Code. 

The  Digest^  or  Pandects, — The  designations  Digesta  and  Pandecta  were 
used  indifferently  for  comprehensive  law  treatises  or  collections,  the  former 
implying  a  certain  methodical  arrangement    In  former  times,  according  to 

^  Dt  Aooo  (Mice  fiieiendo^fhnit  oonstitntion  at  the  head  of  the  Code.  (OrtoUn, 
ffittory  of  Roman  Lau  (Prichard  k  Nannith),  sect.  105,  par.  589,  p.  444.) 
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Justinian,  Digests  had  been  compiled  by  Alfenus  Varus  (in  forty  books),  by 
Celsus  (thirty-nine),  by  Julian  (ninety),  by  Marcellus  (thirty),  by  Cervidius 
Scaevola  (forty) ;  and  Pandects  by  Ulpian  (ten  books),  and  by  Modestinus 
(twelve).  In  A.D.  530  Justinian  addressed  to  Tribonian  a  constitution, 
instmcting  him  to  undertake  a  thorough  revision  of  the  civil  law,  by  collect- 
nig  into  a  single  code  the  whole  of  the  useful  matter  of  the  juristic  writings. 
Tribonian  and  his  associates  were  to  select  freely  from  the  writings  of  the 
authorised  jurists,  at  their  discretion ;  giving  no  preference  to  any  one  over 
another,  except  on  pure  grounds  of  merit  of  particular  opinions.  They 
were  to  eliminate  and  to  correct,  to  cut  out  repetitions  and  obsolete  law,  to 
harmonise  contradictions,  and  to  avoid  inserting  matter  already  contained 
in  the  code  of  the  constitutions.  The  work  was  to  be  in  fifty  books,  divided 
into  titles  in  the  order  either  of  the  code  or  of  the  Perpetual  Edict,  as  they 
should  think  fit    No  future  commentaries  were  to  be  permitted. 

With  the  assistance  of  sixteen  jurists,  Tribonian  completed  the  compila- 
tion in  three  years,  A.D.  533.  The  hasty  work  was  inevitably  imperfect,  the 
instructions  of  Justinian  being  in  many  points  little  attended  to.  Contradic- 
tions and  repetitions  still  remained,  aggravated  by  mutilation  and  alteration  of 
the  original  texts  of  the  jurists  (thirty-nine).  *'  Whether  to  ef&ce  the  traces 
of  abrogated  institutions,"  says  Ortolan,  "whether  to  substitute  new  solu- 
tions for  those  formerly  given,  or  to  reconcile  the  difierent  fragments,  or  to 
secure  greater  lucidity,  or  for  the  sake  of  brevity,  or  for  other  reasons,  the 
writers  of  the  Digest  made  ample  use  of  the  licence  they  had  received 
to  change  and  correct  the  quotations,  and  some  jurists  never  broached  that 
which  the  Digest  causes  them  to  say."  Still,  in  spite  of  all  this,  the  value 
of  the  work,  whether  to  the  subjects  of  the  empire  or  to  later  students,  is  not 
to  be  exaggerated.  It  was  published  on  December  16,  and  came  into  force 
on  December  30,  533.  As  usual,  the  quotation  of  any  juristic  opinion  not 
contained  in  it,  and  the  publication  of  commentaries  on  it,  were  prohibited 
under  penalti(!s. 

From  an  examination  of  the  grouping,  and  of  the  sequence  of  the  frag- 
ments under  each  article,  Blume,  a  German  jurist,  was  led  to  the  belief  that 
the  extracts  &11  into  three  distinct  series,  which  correspond  generally  with 
the  first  three  years  of  prescribed  legal  study,  and  may  have  been  pre- 
pared by  separate  sections  of  the  commission,  including  respectively  the  pro- 
fessors of  such  years  and  subjects.  The  first  series  Blume  calls  the  Series 
of  Sabinus,  consisting  of  extraas  from  conmientaries  on  the  writings  of 
Sabinus,  with  a  large  number  of  other  extracts  for  the  most  part  drawn  from 
numerous  institutional  and  other  elementary  writings.  The  second  is  the 
Series  of  the  Edict,  consisting  of  extracts  from  commentaries  on  the  Edict, 
with  many  other,  more  or  less  closely  allied,  passages.  The  third  is  the 
Series  of  Papinian,  prominent  in  which  are  the  Questions,  Answers,  and 
Definitions  of  Papinian,  with  extracts  from  similar  works  of  several  other 
other  jurists. 

The  Instihiies. — ^The  InsHiutiones  (or  InsHtuta^  or  EUmenta),  an  ele- 
mentary treatise  for  students,  was  announced  as  in  contemplation,  in  the 
constitution  decreeing  the  compilation  of  the  Digest.  It  seems  to  have  been 
taken  in  hand  by  Tribonian,  assisted  by  Theophilus  and  Dorotheus,  the 
senior  law  professors  at  Constantinople  and  Berytus.    It  was  to  be  based  on 
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the  existing  elementary  works  of  the  jurists,  and,  in  fiact,  it  follows  very 
dosely  the  Institutes  of  Gaius,  the  most  celebrated  of  them  alL  Obsolete 
law  is  omitted,  and  more  recent  law  is  inserted.  Extracts  and  explanations 
are  mixed  up  in  a  consecutive  exposition,  and  the  sources  of  the  fragments 
are  not  indicated.  The  work  is  in  four  books.  It  was  published  by  a  special 
constitution  investing  it  with  the  force  of  law,  on  November  22,  and  probably 
came  into  force,  with  the  Digest,  on  December  50,  533. 

The  New  Edition  of  the  Code  {Codex  repeHtce prcelectionis),— In  a  con- 
stitution dated  December  17,  534,  Justinian  informed  the  Senate  of  Constan- 
tinople that  he  had  commissioned  Tribonian,  Dorotheus,  and  three  eminent 
lawyers  of  the  city,  to  prepare  a  second  edition  of  the  Code,  incorporating 
under  the  proper  heads  the  Fifty  Decisions,  and  a  large  number  of  constitu- 
tions subsequent  to  the  first  edition,  and  ''suppressing  without  scruple 
whatever  appears  to  be  superfluous,  abrogated  provisions,  repetitions,  and 
contradictions."  The  New  Code  came  into  operation  on  Deccember  29, 
534.  This  is  the  edition  now  extant.  It  is  the  first  edition,  however,  that 
the  Institutes  refer  to ;  and  hence,  from  the  changes  introduced  into  the 
second  edition,  the  references  are  sometimes  at  fault.  The  most  ancient 
constitution  formally  ascribed  to  an  emperor  belongs  to  the  reign  of  Hadrian. 
From  this  it  has  been  rashly  inferred  that  none  of  the  constitutions  were  of 
older  date. 

The  Novels  {Novella  ConstituHones^-^^Ms^^xaxCi  reigned  for  thirty  years 
longer  (till  a.D.  565),  and  continued  to  issue  new  constitutions  modifying  the 
Digest,  the  Institutes,  and  the  Code.  These  were  published  in  Greek,  for  the 
use  of  the  multitude ;  and  some  of  them  also  in  Latin,  for  use  in  the  West. 
There  remain  1 52  in  all :  30  relating  to  ecclesiastical  affairs,  58  to  the  adminis- 
tration of  the  public  or  criminal  law,  and  64  to  private  law.  The  Novels  were 
intended  to  form  a  collection  in  continuation  of  the  previous  compilations, 
but  it  does  not  appear  that  any  such  official  arrangement  was  ever  made. 
They  come  to  us  from  four  sources,  (i.)  We  have  fragmentary  extracts 
bearing  on  ecclesiastical  law,  quoted  under  corresponding  canons  in  a  work 
on  Canon  Law  (No/MxavGui^)  by  John  of  Antioch,  a  learned  priest,  whom 
Justinian  created  Patriarch  of  Constantinople  in  a.d.  564.  (2.)  JuHani 
Novellarum  Epitome^  a  Latin  abridgment  of  125  of  the  novels,  published 
about  A.D.  570  by  Julian,  a  professor  of  law  at  Constantinople,  most  probably 
as  an  elementary  treatise.  This  work  was  extensively  used  in  Italy  and 
Gaul.  (3.)  A  Latin  collection,  of  unknown  origin,  containing  134  novels, 
with  Latin  translation  of  such  as  were  promulgated  in  Greek,  widely  circulated 
in  Italy  under  the  title  of  AuthenUccSy  or  Liber  or  Corpus  Authenticarum^  or 
simply  Authenticum — ^whether  in  contrast  to  the  abridgment  of  Julian,  or  in 
accordance  with  the  tradition  that  those  were  the  very  novels  promulgated 
by  Justinian  in  Italy.  The  last  reason  was  the  origin  of  another  title  of  the 
collection — Versio  Vulgata,  (4.)  A  Greek  collection,  also  of  unknown 
origin,  containing  168  documents  (152  novels  and  3  edicts  of  Justinian, 
with  some  novels  of  his  two  immediate  successors  and  2  edicts  of  praetorian 
prefects),  probably  in  the  original  form.  The  last  two  collections  are  not 
arranged,  and  dates  are  largely  wanting  or  incomplete.  It  may  be  added 
that  there  is  extant  at  Paris  a  MS.  containing  in  Greek  an  index  or  catalogue 
of  the  novels.    Very  few  of  the  novels  seem  to  have  appeared  after  the 
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death  of  Tribonian,  a.d.  543.  The  novels  were  published  in  Italy,  by  order 
of  Justinian,  a.d.  554. 

Corpus  Juris. — Corpus  Jufis,  or  Corpus  Juris  Civilis  (as  opposed  to 
Corpus  Juris  Canonici),  denotes  the  whole  body  of  law  embraced  in  the 
Digest,  the  Institutes,  the  Code,  and  the  Novels.  The  term  originated 
with  the  glossators. 

It  is  to  Tribonian  that  the  merits  and  defects  of  Justinian's  great  work 
must  be  chiefly  ascribed* 


CHAPTER    V. 
THE  GRiECO-ROMAN  OR  BYZANTINE  LAW^  (A.D.  565-1453). 

yUSTINIAN'S  Code  in  the  Easf.^In  1453,  about  nine  centuries  after 
Justinian,  Constantinople  was  taken  by  ihe  Turks,  and  the  Empire  of 
the  East  was  overthrown.  During  some  five  centuries,  or  more  than  half 
the  existence  of  the  Eastern  Empire  after  Justinian,  the  law  nominally  re- 
mained as  settled  by  Justinian's  legislation,  modified  indeed  by  subsequent 
novels  of  the  emperors ;  but  about  the  end  of  the  eleventh  century  the 
Justinian  code  fell  into  abeyance  without  special  abrogation.  The  great 
causes  of  its  decay  were — the  change  of  language  from  Latin  to  Greek,  the 
accumulation  of  fresh  law  and  of  conmientaries  and  the  authorised  re- 
adjustment of  the  whole,  and  the  overpowering  influence  of  the  ecclesiastical 
or  canon  law. 

Tike  Greek  Jurists  of  the  HcUfCentury  after  Justinian  {Aniigut)y 
A.D.  576-625. — During  the  fifty  years  following  the  death  of  Justinian,  there 
appeared  in  Greek  not  only  literal  and  epitomised  translations,  and  sum- 
maries of  contents,  which  Justinian  had  expressly  permitted,  but  also,  and 
even  in  his  own  lifetime,  commentaries  or  interpretations,  which  he  had 
expressly  prohibited  as  "rather  perversions."  The  Greek  jurists  that 
performed  this  work  of  translation  and  interpretation  were  mostly  profes- 
sors of  law — the  school  of  Justinian  and  their  immediate  successors.  They 
have  been  called  the  Aniiqui.  Only  three  or  four  of  their  works  are  still 
extant  in  MS.,  the  rest  being  known  to  us  from  fragments  cited  in  the 
imperial  compilations  of  the  ninth  century  (chiefly  in  the  Basilica)^  or  in 
later  wridngs.  To  each  of  the  four  sections  of  Justinian's  work  their  studies 
were  directed.  The  Institutes  was  reproduced  by  Theophilus  in  a  Greek 
paraphrase,  which  has  come  down  to  us  in  various  MSS. ;  and  it  formed  the 
sobject  of  two  commentaries,  by  Dorotheus  and  by  Stephanus  (also  a  pro- 
fessor of  law  at  Berytus,  a.d.  555),  now  known  only  from  quotations.  Tke 
Digest  gave  rise  to  numerous  commentaries — ^by  Theophilus,  Dorotheus, 
Isodorus,  Stephanus,  "  Anonymous"  (conjectured  to  be  Julian,  who  wrote  the 

...  .1       .1  ■  ■  »r 

1  See  generally  Zacfaariae  von  Lingenthal,  Hutoria  lurii  Oraco-Romam  ddineaHa,, 
tad  Qt»A.  cL  Or.'Mm.  RechU.     Mortreuil.  HitL  du  Droit  ByzanUn. 
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Eidiome  Navellarum)^  Cyrill,  Theodoras  of  Hermopolis,  Gobidas  (or  Cubi- 
dius),  and  Anastasius — also  known  only  from  quotations.  The  Code  was 
translated  and  largely  commented  on.  There  are  references  to  a  transla- 
tion into  Greek,  with  a  concise  conmientary,  by  Anatolius  ;  a  more  extensive 
commentary,  by  Isodoras ;  a  translation,  with  a  still  larger  commentary,  by 
Thalelaeus  ;  two  abridgments,  by  Stephanus  and  by  Theodoras  of  Hermo- 
polis ;  and  a  new  commentary  by  Phocas.  The  Novels  appeared  in  three 
abridgments,  by  ''  Anonymous,"  by  Athanasius,  and  by  Theodoras  of  Hermo- 
polis, which  have  reached  us  in  MSS.  nearly  complete,  except  that  the  first 
appears  only  in  fragments  and  in  quotations.  There  were  also  the  four 
works  previously  enumerated  (page  92).  Two  commentaries  on  the  novels, 
by  Philoxenus  and  by  Symbatius,  are  referred  to  in  quotations.  And,  finally, 
there  may  be  mentioned  three  monographs  on  special  subjects. 

Manuals  or  Codes  oj  the  Byxantine  Emperors  {Ecloga,  ProchiroHj 
Epanagoge^  Basilica),  A.D.  740-911. — A  long  period  of  neglect  and  languish- 
ment  succeeded.  The  labours  of  the  jurists  on  Justinian's  code  having 
apparently  ceased,  the  next  subject  of  legal  activity  was  the  imperial  con- 
stitutions ;  but  not  till  a  long  century  later.  Meantime  (A.D.  717)  the  public 
school  of  law  at  Constantinople  was  closed,  not  to  be  opened  for  a  century 
and  a  half  to  come  (A.D.  865).  At  length,  from  about  the  middle  of  the 
eighth  to  the  beginning  of  the  tenth  century  (740-91 1),  there  appeared  at  inter- 
vals, under  imperial  authority,  a  series  of  three  works  on  the  constitutions. 
Those  professed,  indeed,  to  be  derived  from  Justinian's  compilations,  but 
actually  they  were  founded  on  Greek  translations,  abridgments,  and  com- 
mentaries, with  which  Justinian's  texts  were  overlaid,  and  by  which  they 
were  in  the  long  ran  superseded. 

1.  In  A.D.  740  a  work  called  txXoyi)  rutv  v6fim,  or  Ecloga  Legum  (A 
Selection  of  the  Laws),  or  the  I  saurian  Law,  was  published  under  the 
sanction  of  Leo  III.  the  Isaurian  and  his  son  Constantine  Copronymus, 
joint  emperors  (720-741).  It  was  prepared  by  a  commission  of  three  jurists 
— Nicetas  the  quaestor,  another  Nicetas,  and  Marinus.  It  consists  of  a 
preface  and  eighteen  titles ;  and  the  various  extant  MSS.  contain  various 
appendices,  which  are  chiefly  fonned  of  extracts  from  the  jurists  of  the  sixth 
century ;  but  the  most  complete  appendix  (in  MS.  of  the  middle  of  the 
ninth  century)  contains  also  extracts  from  the  Rhodian  maritime  laws,  from 
certain  military  laws,  and  from  the  Georgian  or  raral  laws.  The  Ecloga 
was  a  poor  production,  and  gradually  fell  into  partial  disuse,  being  at  length 
abrogated,  after  the  lapse  of  nearly  a  century  and  a  half,  partially  by  the 
Prochiron,  and  absolutely  by  the  Epanagoge. 

2.  About  A.D.  878  (870-879),  a  manual  called  0  «'prf;^f/poc  ir^/tw^,  Upo^v^ov 
*oiiitxh¥,  or  Prochiron,  also  known  as  the  constitution  of  Basil,  or  the  constitu- 
tion of  the  three  emperors,  was  published  under  the  sanction  of  Basil  the 
Macedonian  and  his  sons  Constantine  and  Leo  the  Philosopher.  It  survives 
in  various  MSS.,  and  consists  of  a  preamble  followed  by  forty  titles,  under 
which  are  grouped  fragments  from  Greek  abridgments  and  commentaries  of 
Justinian  and  from  the  Ecloga,  and  recent  amendments  of  the  law  from 
imperial  constitutions.  In  the  preamble  the  Ecloga  is  contemptuously  dis- 
credited as  a  jumble  rather  than  a  selection  of  laws,  and  it  is  abrogated  as 
far  as  necessary  at  the  time  {Uw  wf  f/XiO* 
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A  few  years  later  (884-6),  a  revised  edition  of  this  work,  called  *B<Tavnt- 
7M71)  roD  v^/(Mu,  or  Epanagoge  Legts,  was  published  under  the  sanction  of 
Basil  and  his  sons  Leo  and  Alexander  (joint  emperors,  879-886).  This  was 
intended  as  a  sort  of  introduction  to  a  general  revision  of  the  ancient  laws 
—an  undertaking  that  had  been  announced  in  the  preamble  to  the  ProchiroHj 
and  of  which  several  volumes  had  already  been  published.  In  the  preamble, 
the  ignominious  abrogation  of  the  Ecloga  is  recorded  ;  and  the  bitter  terms 
employed  have  been  attributed  to  the  religious  opposition  between  the 
houses  of  Basil  and  Leo. 

"The  Prochiron  and  the  Epanagoge  became,  both  in  Byzantine  jurispru- 
dence and  practice,  till  the  end  of  die  Eastern  empire,  the  constant  resource 
and  chief  authority  of  the  lawyer  ;  but  the  most  important  portion  of  this 
Illation  is  the  BasilicaP    (Ortolan,  History  of  Roman  Law,  593.) 

3.  The  Basilica  or  Basilica  (rcb  ^acCKtxdt.  vSfMfia^  or  at  ^actXtxai  diard^sti, 
"the  imperial  laws  or  constitutions  ;"  almost  certainly  without  any  reference 
to  the  name  of  the  emperor  Basil),  originally  known  as  the  Revision  of  the 
Ancient  Laws  (^  avaxd^apetg  rw  ^aXaiuv  v6fi»m^  or  Refiurgatio  veterum 
Ugwny  or  Basilica  repcHUt  pralectioms)^  was  the  completed  work  just 
lefeiTed  to  as  announced  in  the  preamble  to  the  Prochiron^  and  begun  under 
Basil.  It  was  probably  published  under  Leo  and  his  brother  Alexander  and 
his  son  Constantine  Porphyrogenitus  (a.d.  906-911).  Originally  the  work 
was  disposed  in  six  volumes,  divided  into  sixty  books,  which  were  subdivided 
into  titles.  No  complete  MS.  of  the  whole  work  remains,  but  a  very  able 
le-construction  was  attempted  by  Professor  C.  W.  E.  Heimbach,  of  Jena 
O833-70),  from  MSS.  of  various  periods  and  of  complementary  contents — an 
undertaking  that  has  been  characterised  as  one  of  the  most  important  liter- 
ary works  of  the  nineteenth  century.  The  object  of  the  compilers  (whose 
names  and  numbers  are  unknown)  was  to  prepare  a  Greek  version  of  Jus- 
tinian's legislation,  revised,  systematised,  and  supplemented  by  subsequent 
constitutions.  The  original  text  was  little  used ;  the  extracts  were  drawn 
from  the  translations,  abridgments,  and  commentaries  of  the  sixth  century 
jurists,  with  the  text  of  such  novels  as  had  been  promulgated  in  Greek  and 
in  the  Prochiron.  Many  of  the  laws  of  the  Digest  are  omitted,  and  many 
laws  and  extracts  from  ancient  jurists  not  contsuned  in  the  Digest  are 
inserted.  The  fourfold  disposition  of  the  law  into  Institutes,  Digest,  Code, 
and  Novels,  was  r^^arded  as  a  serious  embarrassment,  which  the  compilers 
proposed  to  remove  by  effecting  an  amalgamation  of  the  four  works. 
Furdier,  the  text  (except  where  the  Institutes  is  cited)  is  accompanied 
with  a  profusion  of  annotations,  or  scholia^  including  interpretations,  ex- 
amples, developments,  and  sometimes  conflicting  decisions  upon  the  text. 
A  marked  distinction  is  observed  in  these :  some  are  passages  from  the 
sixth  century  jurists,  and  were  therefore  called  ira\at&,  or  aniiguas  others 
are  due  to  later  jurists,  and  have  been  termed  scholia  proper.  The  Basilica^ 
it  must  be  carefully  noted,  was  not  promulgated  as  a  fresh  and  final  source 
of  law  superseding  all  previous  sources,  as  was  the  case  with  the  legislation 
of  Justinian;  for  the  legislation  of  Justinian  was  still  acknowledged  as  the 
ultimate  source  of  the  law,  not  being  overruled,  but  only  accommodated  to 
the  wants  of  the  time  by  the  revision  in  the  Basilica,  In  feet,  however,  the 
Basilica^  being  in  the  Greek  language,  and  being  authorised  by  imperial 


Digitized 


by  Google 


96  A   SHORT    HISTORY   OF   ROMAN    LAW. 

sanction,  thrust  the  original  works  of  Justinian  into  the  background,  although 
it  did  not  formally  take  their  place  until  late  in  the  eleventh  century. 

The  Later  Greek  Jurists  of  the  Empire  (a.d.  91 1-1453).— The  publication 
of  the  elementary  works,  the  Prochiron  and  the  Epanago/re^  and  of  the  code 
of  the  BctsiliciLf  naturally  prompted  a  fresh  series  of  juristic  commentaries, 
abridgments,  and  revisions.  The  ecclesiastical  law  was  also  studied  with 
equal  ardour. 

!•  To  the  scholia  on  the  Basilica^  reference  has  just  been  made. 
The  main  text  (xf  p^Xa/a,  or  capitula)  continued  unaltered ;  the  scholia 
cmtiqua^  whether  added  originally  or  soon  after  publication,  were  con- 
standy  reproduced,  and  later  scholia  were  crowded  on  the  mai^n  of 
each  jurist's  MS.,  adding  to,  suppressing,  amending,  or  otherwise  modify- 
ing previous  annotations  or  the  doctrines  of  the  text,  all  through  the  re- 
mainder of  the  Empire.  Five  of  these  later  jurists  are  known  to  us  by  name 
— ^John  (Nomophylax)  and  Calocyrus  Sextus  (about  the  middle  of  the 
eleventh  century),  Constantine  of  Nicaea  (later),  and  Gregory  Doxapater 
and  Hagiotheodorites  (of  the  twelfth  century). 

Several  abridgments  of  the  Basilica  were  prepared  for  practical  use.  An 
f xXo^))  jSadvX/XA/v  {Synopsis  Basilicorum)^  composed  about  997,  and  furnished 
later  with  successive  additions,  survived  in  considerable  respect,  for  some 
four  centuries,  till  the  close  of  the  empire.  Another  concise  and  systematic 
abridgment  was  made  in  the  second  half  of  the  eleventh  century  (1072)  by 
Michael  Attaliates,  under  the  title  of  no/fj/ta  vo/Lixhv  (Opusculum  dejure). 
The  two  preceding  works  were  also  abridged  and  alphabetically  arranged, 
under  the  title  of  M/x^^v  xara  eroi^itbv,  or  Syncpsis  minora  in  the  second 
quarter  of  the  thirteenth  century. 

2.  The  manuals  of  Basil  also  suggested  the  compilation  of  similar  works, 
or  themselves  underwent  revision,  (i.)  The  'Eflr/ro^t)  r«v  v^^boiv,  or  Epitome 
Legumy  in  fifty  titles,  founded  partly  on  Justinian,  partly  on  the  Epanagoge  or 
the  Prochiron^  was  compiled  in  A.D.  920 ;  and  an  enlarged  or  revised  edition, 
in  the  order  of  the  Prochiron^  was  published  towards  the  end  of  the  reign  of 
Constantinus  (945-959),  under  the  title  of  Epitome  ad  Prochiron  mutata. 
(2.)  The  Epanagoge  aucta,  a  revision  and  enlargement  of  the  Epanagoge, 
belongs  to  the  last  quarter  of  the  tenth  or  the  first  quarter  of  the  eleventh 
century.  (3.)  The  Ecloga  ad  Prochiron  mutata  also,  a  compilation  from  the 
Ecloga  of  Leo,  the  Prochiron^  and  the  Epitome,  with  additions  from  other 
sources,  dates  about  the  middle  of  the  eleventh  century,  in  the  reign  of  Con- 
stantinus Monomachus  (1042-54).  (4.)  The  Prochiron  auctum,  a  revised  and 
greatly  enlarged  edition  of  the  Prochiron,  appeared  about  130a 

3.  Four  other  works,  two  of  the  eleventh  and  two  of  the  fourteenth  cen- 
tury, may  be  mentioned  as  largely  based  on  the  foregoing,  (i)  The  Hi^ 
{Experientia  Romani),  a  compilation,  under  75  titles,  of  cases  (with  their  de- 
cisions) drawn  from  the  Sententice  and  other  writings  of  Eustathius  Romanus 
(A.D.  960-1000),  belongs  to  the  reign  of  Constantinus  Monomachus  (1042-54). 
(2)  The  Synopsis  Legum  of  Michael  Constantinus  Psellus  (a.d.  1020-1 105)  was 
couched  in  unpoetic  verse,  and  dedicated  to  his  pupil,  the  Emperor  Michael 
Ducas  (1070).  (3)  After  an  interval  of  some  two  centuries  and  a  half,  in  1335, 
the  monk  Matthseus  Blastares  published  a  Manual  of  Civil  and  Canon  Law« 
which  enjoyed  great  reputation  during  the  century  following.    (4)  And  ten 
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years  later,  1345,  Constantine  Harmenopulos,  judge  at  Thessalonica,  issued 
\i\sHexabidlos(U.^6')(tipov  rSiv  vdfjLuv  ri  \fy6fi,9vov  fi  t^d/St^oi)  or  Promptuarium 
~a  lucid  and  methodical  exposition  in  six  books,  under  80  titles,  adapted  to 
the  jurisprudence  of  the  age,  the  matter  being  drawn  from  the  Prochiron^  the 
Synapsis  Basilicorum  major  and  the  Synopsis  minor^  the  \1%7^ol,  and  (to 
some  extent)  the  Ecloga  of  Leo.  This  work  became  famous  throughout  the 
East,  commanded  the  respect  of  the  Greeks  under  the  Turkish  domination, 
and  even  found  its  way  into  the  West. 

4-  The  Novella  of  the  post-Justinian  Emperors  of  the  East  dealt  more 
with  religious  and  political  affairs  than  with  private  civil  law. 

5.  At  the  same  time  the  ecclesiastical  law  was  closely  allied  with  the  civil 
law,  and  many  of  the  jurists  were  as  good  canonists  as  civilians — for  instance 
Psellus  the  younger,  Doxapater,  and  Blastares.  The  great  compilations 
contrasting  the  civil  and  the  canon  laws  were  called  Nomocanons;  and  of 
course  these  were  abridged  by  some  jurists,  and  recast  into  systematic 
treatises  {syntagmatd)  by  others.  The  Noffiocanon  of  John  of  Antioch  has 
already  been  mentioned  (page  92) ;  it  was  revised  and  enlarged  by  Photius, 
and  published  imder  Basil  in  883.  The  most  celebrated  of  the  later 
canonists  were  John  Zonaras,  who  wrote  in  the  twelfth  century,  and 
Theodonis  Balsamon,  who  died  early  in  the  thirteenth  centur>'. 

FcUl  of  the  Empire  of  the  East^  a.d.  1453.— On  the  overthrow  of  the 
Eastern  Empire,  the  Koran  superseded  the  Graeco-Roman  law  as  the  law  of 
the  dominant  people.  Still  the  codes  and  manuals  of  the  Byzantine 
emperors  remained  the  law  of  the  vanquished  Greeks  ;  even  after  the 
modi£cations  of  four  centuries,  they  entered  as  the  chief  basis  into  the 
codes  promulgated  in  Greece  only  half  a  century  ago  (1834),  and  they  have 
been  recognised  as  traditional  law  and  custom  in  all  subsequent  attempts  to 
formulate  a  complete  system  of  law  for  the  Greek  nation. 

The  Later  Study  of  Byzantine  Law  in  the  [fVj/.— The  fall  of  Constanti- 
nople and  the  supremacy  of  the  Turks  led  to  a  westward  migration  of  learned 
men,  carrying  with  them  relics  of  Byzantine  art,  literature,  and  law.  Copies 
of  the  works  on  Grseco- Roman  law,  in  parchment  rolls  or  volumes,  were 
deposited  in  many  of  the  great  cities  of  the  West,  especially  in  Italy.  The 
Greek  paraphrase  of  Justinian's  Institutes,  by  Theophilus,  was  published  at 
Basle  in  1 534  ;  the  Hexabiblos  or  Promptuarium  of  Harmenopulos.  at  Paris, 
in  1540;  the  Synopsis  Basilicorum,  in  1575  ;  the  Basilica,  in  1667;  the 
various  collection  of  both  canon  and  civil  law  texts,  in  1 573  and  1 596  ;  the 
canon  and  the  Nomocanons,  from  1661.  Those  sixteenth  and  seventeenth 
century  editions  commonly  included  a  Latin  translation.  The  active  study 
of  the  Graeco-Roman  law  declined  during  the  }ast  century,  and  passed  from 
Fiance  into  Germany  in  the  early  years  of  the  present  century.  Ever  since  then 
the  palm  has  been  retained  by  the  Germans,  who  have  examined  every  MS. 
and  issued  the  best  editions  ;  but  the  generous  rivalry  of  France  has  been 
represented  by  several  brilliant  names. 
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CHAPTER    VI. 

THE  JUSTINIAN   LAW  IN  THE  WEST. 

'T'HE  Law  of  Justinian  in  liaiy.— The  Edict  of  Thcodoric  had  ruled 
^  in  Italy  for  only  a  short  half  century,  when  the  victories  of  Belisarius 
and  Narses  opened  die  way  for  the  extension  of  Justinian's  legislation  to  the 
schools  and  courts  of  Rome  and  of  Italy,  by  a  pragmatic  sanction  dated  554. 
From  this  time  forward  the  Byzantine  power  maintained  a  footing  in  Italy 
for  about  three  centuries.  Very  soon,  however,  it  began  to  suffer  curtail- 
ment. In  568  (fourteen  years  later),  the  Lombards  descended  and  seized  a 
large  slice  of  imperial  territory ;  in  726  (172  years  later),  Rome  threw  off 
Byzantine  supremacy  ;  in  752  (198  years  later),  the  Exarchate  of  Ravenna,  the 
Pentapolis,  and  I  stria,  were  conquered  by  the  Lombards  ;  in  774  (220  years 
later),  Charlemagne  founded  the  Pontifical  States  and  the  Prankish  king- 
dom of  Italy  on  conquests  won  from  the  Lombards  ;  and  about  the  middle 
of  the  ninth  century  (about  300  years  later),  the  Byzantine  power  was  ex- 
tinguished in  Italy  by  the  independence  of  Pisa,  Naples,  and  the  southern 
shores  of  the  peninsula.  During  those  three  centuries  the  Justinian  law 
remained  all  but  unaltered,  especially  as  regards  the  civil  law.  Under 
pressure  of  the  wars,  Odofredus  (died  1265)  tells  us,  the  school  of  Rome  was 
transferred  to  Ravenna,  whence  the  books  of  the  law  (that  is,  probably,  the 
official  MSS.)  were  carried  to  Bologna.  Bologna  ceased  to  be  ruled  from 
Constantinople  in  728.  Pisa  and  Amalfi,  both  also  interesting  for  their  pos- 
session of  Justinian  MSS.,  remained  under  imperial  rule  more  than  a  century 
longer,  after  which  their  rivalry  continued  till  the  final  overthrow  of  Amalfi 
in  1 137.  And  through  all  these  changes  the  Roman  law  continuously 
flourished  in  Italy. 

Greater  than  a  shifting  territorial  supremacy  were  the  influence  and  the 
authority  of  the  Church  in  supporting  and  fostering  the  Justinian  legislation. 
For  the  Popes  and  the  pontifical  courts  ranked  the  Roman  civil  law  only  a 
little  lower  than  the  canon  law,  and  consistently  upheld  its  authority ;  their 
influence  penetrating  far  beyond  the  borders  of  the  States  of  the  Church, 
wherever  an  ecclesiastic  found  his  way. 

Yet  more  general  was  the  influence  of  the  principle  of  the  personality  ot 
the  laws.  The  conquering  nations  maintained  their  own  laws  ;  the  Roman 
subjects  of  the  empire  and  the  deigy  obeyed  the  Justinian  law  ;  the  Romans 
of  the  territories  subjugated  by  the  northern  invaders  obeyed,  as  we  have 
seen,  chiefly  Roman  laws  sanctioned  by  the  invading  kings.  The  principle 
was  long  adhered  to.  In  the  ninth  century  Lothar  I.  ordered  that  the 
whole  of  the  population  of  Rome  should  be  mterrogated  as  to  what  law  they 
individually  desired  to  live  under,  so  that  they  should  be  judged  by  that  law 
of  their  choice,  and  by  no  other  law. 

Thus  the  Roman  law,  either  ante-Justinianian  or  Justinianian,  lived  on 
through  all  vicissitudes  of  territorial  conquest ;  **  and,  even  in  the  obscurity 
and  during  the  development  of  the  feudal  system,  it  was  perpetuated,  if  not 
as  a  science,  at  least  in  practice,  leaving  the  proofs  of  its  authority  in  the 
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decisions,  in  the  acts,  in  the  formulae  of  those  times,  and  in  the  letters  and 
writings  of  learned  men.**    (Ortolan,  History  of  Roman  Law^  122.) 

77u  Law  of  Justinian  in  GauL^PkS  in  Italy,  so  in  Gaul  the  Roman  law, 
whether  ante-Justinianian  or  Justinianian,  was  preserved  through  ecclesiastical 
influence  and  the  principle  of  the  personality  of  the  laws.  We  have  already 
spoken  of  the  Roman  law  of  the  Visigoths  (or  Breviary  of  Alaric)  and  of  the 
Burgimdians,  and  of  the  superior  quality  and  vitality  of  the  former  collec- 
tion. The  epitome  of  the  Novelke,  by  Julian,  which  formed  the  basis  of  the 
Breviary,  was  also  known  in  Gaul  in  the  ninth  century,  probably  through  the 
relations  of  the  clergy  with  their  Italian  brethren ;  and  the  two  works  were 
often  copied  together  in  the  MSB.  of  the  age.  The  works  of  Hincmar, 
Archbishop  of  Rheims,  too,  dating  about  the  middle  of  the  ninth  century 
(845},  indicate  acquaintance  with  the  Gregorian,  Hermogenian,  and  Theo- 
dosian  codes,  and  with  the  Comparison  of  the  Mosaic  and  the  Roman  laws.' 
But  it  is  in  the  writings  of  Ivo  (1035-1 11 5),  Bishop  of  Chartres,  that  we  first 
light  upon  traces  of  the  Institutes,  Digest,  and  Code  of  Justinian  ;  and  in  his 
Pannormia  and  Decretum,  compilations  of  canonical  texts,  are  found  numer- 
ous fragments  drawn  from  these  sources.  Ivo  was  a  fellow-pupil  of  the 
Italian  Ansdm  (afterwards  Archbishop  of  Canterbury)  in  the  Benedictine 
Abbey  of  Bee,  in  Normandy,  under  Lanfranc  (who  had  previously  won  a 
reputation  at  his  native  Pavia  as  a  teacher  of  the  civil  law) ;  and  this 
experience,  as  well  as  subsequent  travel  to  Italy,  would  point  to  the  pro- 
bable origin  of  his  familiarity  with  Justinian's  works.  For  there  >vere  several 
Italian  collections  of  the  eleventh  century,  to  one  or  other  of  which  all  Jus- 
tinian's compilations  furnished  quotations,  and  Ivo  was  prepared  to  seek  for, 
and  would  be  sure  to  provide  himself  with,  the  best  and  newest  literature  on 
the  subject. 

Wi^  the  progressive  fusion  of  races  would  coincide  a  progressive  fusion 
of  laws  and  custom^  and  the  principle  of  deciding  a  person's  laws  according 
to  his  origin  or  his  choice  would  tend  to  CeQI  into  abeyance.  At  the  same  time 
the  Justinian  law  and  the  canon  law  flourished  side  by  side,  and  were 
gradually  absorbing  or  overshadowing  the  Germanic  laws  and  usages  of  the 
dominant  people. 

The  Bologna  School  and  the  Glossators  (a.d.  1 100- 1 260). — As  late  as  the 
first  half  of  the  eleventh  century  the  study  of  the  works  of  Justinian  was 
kept  up  in  the  school  at  Ravenna,  as  we  gather  from  the  writings  of  St 
Damian  (988-1072),  Bishop  of  Ostia ;  in  the  tenth  and  early  part  of  the 
eleventh  century,  the  Lombardian  law  was  the  main  study  of  Pavia,  which 
Lanfranc  left  for  Bee  in  1042 ;  and  in  1075  Pepo  delivered  a  public  course 
of  law  at  Bologna,  where  Imerius,  the  first  of  the  Glossators,  was  presently 
about  to  found  the  famous  school  of  law,  and  to  communicate  to  the  study  of 
jurisprudence  such  an  impulse  as  has  justly  been  termed  a  RevivaL 

The  Glossators  were  jurists  that  inscribed  on  the  MSS.  of  the  Justinian 
laws  interlinear  and  marginal  notes  explaining  difiicult  words  and  passages. 
The  practice  was  by  no  means  new,  but  it  had  never  been  carried  out  to 
such  an  extent  or  with  such  ability  ;  for  the  glossators  commented  at  length 
on  the  whole  of  Justinian's  books,  and  their  glosses  were  received  as  authori- 
tative over  the  whole  of  Europe.  The  extended  glosses  of  a  single  jurist 
often  formed  a  connected  commentary  on  a  portion  of  the  Corpus  Juris, 
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Closely  allied  in  character  with  the  glosses  were  the  summon,  or  summaries 
preliminary  to  exegetical  lectures  on  particular  portions  of  the  Corpus  Juris  ; 
casusy  or  cases  constructed  to  exemplify  or  illustrate  difficult  points ;  and 
brocardOy  or  rules  of  law  drawn  from  the  texts,  with  parallel  passages  con- 
taining apparent  difficulties,  and  with  the  attempts  at  explanation.  The 
glossators  also  gave  oral  instruction,  and  wrote  special  treatises,  chiefly  on 
actions  and  procedure. 

The  glossators  flourished  for  about  a  century  and  a  half,  from  the  begin- 
ning of  the  twelfth  century  to  the  time  of  Accursius,  who  died  in  1260. 
Irnerius,  the  founder  of  the  school,  is  known  to  us  only  as  chief  of  the 
Bologna  doctors  {lucema  juris)  in  111S9  a^nd  as  occupying  a  high  post  in  the 
service  of  the  Emperor  Henry  V.  in  11 16-18.  After  him  may  be  mentioned 
four  famous  Bologna  doctors,  who  all  died  about  the  end  of  the  third 
quarter  of  the  twelfth  century  :  Bulgarus  (died  1166),  Martinus  Gosia  (died 
shordy  before),  Jacobus  (died  11 78),  Ugo  (died  11 66-71).  Placentinus 
(i  120-92),  named  from  Placentia  his  birth-place,  founded  the  first  French 
school  of  law  at  Montpellier  in  11 80,  and  introduced  the  writings  and  the 
method  of  the  glossators.  Vacarius,  a  Lombard,  who  was  taken  from 
Bologna  to  England  in  1 144  by  Theobald,  Archbishop  of  Canterbury, 
founded  a  school  of  law  at  Oxford,  and  introduced  the  writings  of  Justinian 
and  the  system  of  Bologna.  He  also  met  the  wants  of  the  poorer  students 
by  publishing  extracts  from  Justinian,  with  concise  glosses,  under  the  title 
Uber  ex  enucleato  jure  exceptus^  et  pauperibus prcesertim  desttnaius.  Another 
very  celebrated  glossator  was  Azo,  whose  importance  to  us  is  vastly  enhanced 
owing  to  the  indebtedness  of  Bracton  to  his  writings.  The  last  of  the 
glossators  was  Accursius  (i  182-1260),  a  pupil  of  Azo's,  who  was  a  professor  of 
law  for  many  years  at  Bologna,  and  afterwards  occupied  his  retirement  in 
compiling  the  "  Great  Gloss."  This  work  **  contains  extracts,  collected  and 
combined  in  the  margin  of  each  text,  from  the  entire  Carpus  JuriSy  and  is  a 
collection  of  the  ancient  annotations  of  the  whole  school  of  the  glossators, 
supplemented  by  his  own  annotations."  For  the  next  eighty  years  the 
authority  of  the  gloss  was  even  superior  to  the  authority  of  the  text. 

In  spite  of  all  the  useless  and  absurd  matter  abounding  in  the  writings  of 
the  glossators,  their  labours  are  valuable — (i)  on  points  of  construction  of  the 
text ;  and  (2)  for  references  to  all  parallel,  similar,  and  contradictory  passages 
in  the  whole  Corpus  Juris, 

There  are  two  elementary  manuals  of  Roman  law,  formed  on  the  model  of 
Justinian's  Institutes,  and  belonging  to  the  period  between  the  later  part  of  the 
eleventh  and  of  the  twelfth  centuries,  that  cannot  be  definitely  assigned  as  pro- 
ducers or  as  products  of  the  activity  of  the  glossators.  Though  based  on  the  In- 
stttutesy  and  similarly  disposed  in  four  books,  both  works  show  variations  from 
the  order  of  subjects  in  the  Institutes,  and  they  contain  also  passages  from 
the  Pandects,  the  Code,  and  Julian's  Epitome  of  the  Novels.  The  Brachy- 
logus  totius  juris  cruilis  (also  known  as  Corpus  Legum,  or  Summa  Novel- 
larum,  or  Enchiridium),  Savigny  is  inclined  to  think,  was  composed  in  Italy 
about  the  opening  of  the  twelfth  century,  and  perhaps  by  Irnerius  himself. 
The  Petri  ExcepUones  Legum  Romanarum,  which  may  also  be  dated  in  the 
first  half  of  the  twelfth  century  (Savigny  would  place  it  before,  Laferri^re  after, 
the  rise  of  the  Bologna  school),  was  composed  by  Petrus,  a  jurist  of  Valence 
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in  Dauphin^,  otherwise  unknown.  In  this  work  the  author  has  adapted  the 
Roman  law  to  the  circumstances  of  the  Province  (Aries),  modifying  it  by 
rules  of  canon  law  and  by  local  customs. 

The  revival  of  the  study  of  Justinian  law  and  the  rise  of  the  Bologna 
school  were  long  (till  1726)  erroneously  attributed  to  the  alleged  discovery 
of  a  MS.  copy  of  the  Pandects  (said  to  have  been  sent  by  Justinian  to 
Amalfi)  at  the  sack  of  Amalfi  by  the  Pisans  in  1137.  But  the  study  of 
Roman  law,  we  have  just  seen,  was  pursued  widi  ardent  enthusiasm  long 
before  11 37,  and  the  sack  of  Amalfi  in  that  year  by  the  Pisans  is  not  an 
absolutely  certain  historical  event.  However,  the  MS.  in  question,  now  called 
the  Pandectcs  Florentine — having  been  carried  to  Florence  on  the  conquest 
of  Pisa  in  1406 — was  well  known  to  the  glossators,  who  referred  to  it  as  the 
LUtera  Pisana,  It  is  a  very  ancient  and  valuable  copy  of  the  entire  Pan- 
dects, the  only  one  now  extant  that  dates  before  the  age  of  the  glossators. 
The  glossators,  however,  possessed  many  other  MSS.  of  ancient  date  ;  and 
it  was  by  the  diligent  critical  comparison  of  these  with  each  other  and  with 
the  Pisan  MS.,  that  they  succeeded  in  reconstructing  the  received  text  of 
the  Pandects  {IMUra  Bononiensis,  or  Vulgaia,  the  Vulgate).  The  division 
of  the  Vulgate  into  three  sections  or  volumes — ^the  Digestum  Vetus  (con- 
taining the  Digest,  Bks.  i.-xxiv.  2),  the  In/ortiatum  (D.,  xxiv.  3 — ^xxxviii.), 
and  the  Digestum  Novum  (D.,  xxxix.-l.) — ^was  traditional  till  the  seven- 
teenth century,  after  which  it  ceased  to  be  maintained  in  the  new  editions. 
.  The  origin  of  it  has  been  attributed  to  the  piecemeal  obtaining  of  texts  by 
the  early  glossators.  (See  Savigny,  Gesch,  d,  Rom,  Rechts  im  Mittelaiter, 
iii.  422  folIg.(Kap.  xxii.  sect.  157).     Maynz,  Cours^  1,266  {Introd,  87)). 

The  fame  of  the  Bologna  school  spread  throughout  Europe,  attracting 
crowds  of  students  from  all  quarters,  and  kindling  widely  a  vivid  interest  m 
the  books  of  the  law.  About  11 35,  if  not  earlier,  the  Code  of  Justinian  was 
translated  into  French,  and  in  the  thirteenth  century  many  French  transla- 
tions were  made  of  the  Digest  and  the  Institutes  as  well  as  of  the  Code. 
The  canon  law  itself  seems  to  have  been  in  danger  of  suffering  complete 
neglect  in  the  ardour  of  the  clergy  to  study  the  law  of  Justinian.  In  the 
twelfth  centtuy  three  successive  councils  (at  Rheims,  1131  ;  the  Lateran, 
1139 ;  ^^  Tours,  1 162)  stringently  forbade  ecclesiastics  to  study  the  secular 
laws  (phyHcam  legesve  mundanas) ;  early  in  the  thirteenth  century  (1220) 
this  prohibition  was  confirmed  by  a  decretal  of  Honorius  III.,  which  also 
extended  it  specifically  to  Paris  and  the  neighbouring  towns  ;  and,  notwith- 
standing the  protest  of  Dumoulin  three  hundred  years  later,  and  the  excep- 
tional order  of  the  Parliament  of  Paris  in  1 576  in  favour  of  Cujas  and  other 
Parisian  doctors  of  canon  law,  it  was  re-enacted  in  1 579,  and  not  finally 
removed  till  a  century  later  (1679),  having  lasted  for  four  centuries  and 
aha]£^  The  strict  limitation  of  Parisian  teaching  to  theology  (with  only 
such  references  to  civil  law  as  might  be  absolutely  necessary)  was  favourable 

>  Halhun  says  the  prohibition  was  silently  disregarded.  He  refers  to  Crevier, 
^tft  dt  rUniv,  de  Parit,  i.  316,  and  ii.  275.  MiddU  Agea,  iii.  417  (ch.  Iz.  Part  i.). 
Of.  Haynz,  Ctmn  de  Droit  Romam,  i.  263  {Introd.  sect.  86).  Savigny,  Gesch.  d. 
RSm.  lUektB  im  MiUeUUter,  liL  337-374  (Kap.  xxii  sect.  126-140).  Laferriere,  Hist, 
du  DnU  Fran^aitf  iv.  328  follg. 
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to  the  continued  predominance  of  Bologna  in  civil  law,  to  the  growth  of  the 
Montpellier  school,  and  to  the  establishment  of  new  schools,  the  chief  of 
which  were  located  at  Toulouse  (1233),  and  at  Orleans  (before  1236).  All 
those  great  schools  (except  Paris),  and  the  numerous  schools  that  sprang  up 
in  the  succeeding  centuries,  taught  the  civil  law  on  the  basis  of  the  texts  of 
Justinian.^ 

The  Scribentes  (a.D.  1260,  or  rather  1340, — 15 10). — For  about  eighty 
years  (1260-1340)  the  reputation  of  Accursius  was  supported  by  his  sons  and 
a  series  of  followers,  in  whose  servile  preference  of  his  gloss  the  text  itself 
was  forgotten.  A  reaction  gathered  head  with  Cinus  (127 0-1336),  and  was 
carried  to  a  successful  issue  by  his  distinguished  pupil,  Bartolus  (1314-57),  a 
native  of  Sasso  Ferrato  in  Umbria,  professor  of  law  at  Pisa  (1339)  and  at 
Perugia  (i343-S7)*  Bartolus  was  the  chief  of  the  Scribentes — a  school  that 
rejected  the  authority  of  the  glosses,  and  taught  principles  drawn  directly 
from  the  texts.  Bartolus  wrote  commentaries  on  the  three  sections  of  the 
Digest  and  on  the  Code,  as  well  as  ConnUa^  Qucestiones^  and  Trtutatus; 
and  all  his  works  were  received  with  distinguished  honour  throughout 
western  Europe — in  Italy,  France,  Spain,  and  Portugal. 

The  Humanists  (a.D.  1500— 1600).— During  the  latter  half  of  the  fifteenth 
century,  the  study  of  classical  literature,  revived  throughout  the  West  by  the 
refugees  from  the  catastrophe  of  the  empire  of  the  East,  had  suggested, 
especially  to  the  students  of  Italy,  the  helpfulness  of  philology,  literature, 
and  history  to  the  progress  of  the  study  of  jurisprudence.  With  the 
sixteenth  century  begins  the  so-called  school  of  the  Humanists— yirvsX%  that 
extended  their  studies  beyond  the  legislation  of  Justinian  (which  had  till 
recently  for  the  most  part  engrossed  their  attention)  to  the  whole  history  of 
Roman  law  from  the  earliest  times,  in  the  East  as  well  as  in  the  West,  and 
that  carried  their  researches  beyond  legal  documents  into  all  the  works  of 
classical  literature  {JLeitres  Humaines^  Littera  Humaniores). 

The  first  three  humanists  of  note  were  quite  as  much  scholars  as  jurists. 
In  1508,  Guillaume  Bud^  (Budaeus)  of  Paris,  secretary  to  Louis  XII.,  and 
Master  of  Requests  to  Francis  I.,  a  great  scholar  and  antiquarian,  published 
twenty-four  books  of  annotations  on  the  Pandects.  About  the  same  date, 
Johann  Ulrich  Zaze  (Zazius)  published  annotations  and  interpretations  of 
ante- Justinian  legal  works.  In  151 8  Andr^  Alciat  (1492-1550),  a  greater 
jurist  than  either,  published  commentaries  on  the  three  last  books  of  the 
code  (the  Tres  Libri) ;  and  subsequently  was  professor  of  law  at  Avignon 
(1522),  Bourges  (1529),  Pavia,  Bologna,  and  Ferrara  successively.  But  the 
greatest  of  all  the  Humanists  was  Jacques  Cujas  (1523-90),  of  Toulouse,  who 
began  to  lecture  on  the  Institutes  in  his  native  town  about  fifteen  years  after 
the  arrival  of  Alciat  at  Bourges.  In  1554  he  became  professor  of  law  at 
Cahors ;  next  year  he  passed  to  Bourges,  and  in  1557  to  Valence ;  and,  after 
several  other  changes,  he  finally  settled  at  Bourges  in  1577.  Instead  of 
accepting  the  Roman  law  as  a  homogeneous  whole,  he  set  himself  to  recom- 
pose  it,  by  separating  the  works  of  the  different  jurists.  In  particular,  he 
annotated  Ulpian  and  Paul,  and  restored  Papinian.     He  thus  fell  into  a 

1  Sarigny,  (TetcA.  d  B»m..  RedUt  im  MUtdalter,  Bd.  IIL  Kap.  xxi,  treaU  of  the 
Universitiefl. 
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rudimentary  historical  method,  but  he  possessed  no  philosophical  conception 
of  law  as  a  science.  (Hugo,  Gesch,  d,  R.  R^  sect.  243.)  He  was  a  concise 
and  dear  writer ;  and  such  vras  his  renown  in  the  German  schools  that  every 
one  is  said  to  have  raised  his  hat  at  mention  of  his  nam&  His  reputation 
rests  on  the  study  of  the  original  MSS.  of  the  Roman  law,  and  his  philological 
treatment  of  the  texts.  His  own  library  contained  500  Roman  law  MSS. 
Doneau  (iS27-9i)»  a  contemporary  of  Cujas,  applied  his  logical  mind  to  the 
matter  of  the  law,  fearlessly  laying  down  principles  and  deducing  results. 
He  composed  dogmatic  treatises  on  the  chief  portions  of  the  civil  law. 

Later  French  7«w/j.— With  the  night  of  St  Bartholomew  and  the 
victory  of  Jesuitism,  the  life-thread  of  Roman  law  study  in  France  was  cut. 
(Bruns,  Gesck,  u.  Quellen  d.  Rom.  Rechts,  sect  4,  in  HoltzendorfTs  Encyclopddie 
d.  RfV,,  3te.  Aufl.,  1877,  page  83.)  Doneau  found  refuge  at  Leyden.  Denys 
Godefroi  (Gothofredus)  (i  549-1622)  withdrew  to  Geneva,  and  afterwards 
settled  at  Strasbuig.  He  is  famous  for  his  edition  of  the  Corpus  Juris. 
His  still  greater  son,  Jacques,  was  considered  by  Hugo  as  perhaps  the  most 
meritorious  writer  on  the  history  of  Roman  law.  His  most  celebrated  work 
is  a  commentary  on  the  Theodosian  Code.  In  the  latter  half  of  the  seven- 
teenth century,  Domat  (1625-95)  °^^y  ^^  ^  mentioned.  In  the  eighteenth 
century  Pothier  (1699- 1772)  shall  stand  alone.  His  practical  method  con- 
trasts alike  with  the  philosophical  method  of  Doneau  and  with  the  anti- 
quarian method  of  Cujas.  It  was  left  to  Pothier  laboriously  to  execute  the 
twld  conception  of  Leibniz,  by  rearranging  into  systematic  order  the  whole 
of  the  chaotic  mass  of  Roman  law  in  his  splendid  work,  Pandectce  JusHnianea 
in  novum  ordinem  digesta  (1748-52) — the  result  of  twelve  years*  unremitting 
labour.  He  has  preserved  the  ancient  sequence  of  the  books  and  titles  of 
the  Pandects,  rearranging  the  texts  (with  the  cognate  matter  of  the  Institutes, 
the  Code,  and  the  Novels)  under  each  title  in  such  order  as  to  set  forth  in  a 
single  systematic  view  the  whole  teaching  of  the  law  on  each  particular 
subject — ^showing  at  a  glance  the  state  of  the  ancient  law,  with  all  the 
subsequent  confirmations,  interpretations,  modifications,  and  abrogations  of 
its  provisions — the  whole  being  accompanied  with  learned  notes  of  admirable 
conciseness  and  lucidity. 

Roman  Law  in  French  Law. — The  personality  (or  nationality)  of  the 
laws  was  still  recognised  in  Gaul  in  the  sixth  century ;  for  the  Constitution 
gMrale  of  Clotaire  I.  (about  560)  decrees  that  causes  between  Romans  shall 
be  decided  by  the  Roman  laws.  Three  centuries  later,  the  law  had  become 
ierritorialy  for  the  Edit  sur  la  paix  du  royaume  of  Charles  the  Bald  (in  864) 
refers  to  different  districts  as  under,  or  not  under,  the  Roman  law.  The 
Roman  law  in  Gaul,  we  have  already  seen,  was  ante- Justinian  law,  the 
Breviary  of  Alaric  and  Julian's  Epitome  of  the  Novels.  But  after  the  spread 
of  the  scientific  study  of  Justinian's  works  from  Bologna  to  Montpellier  and 
other  parts  of  France,  the  Justinian  law  in  the  twelfth  and  thirteenth  cen- 
turies gradually  replaced  the  ante-Justinian,  as  being  the  more  perfect  form 
of  the  Roman  law.  In  1250  France  was  still  divided  under  two  laws  :  in  the 
south  ^pays  de  droit  icrit)^  the  Roman  (now  called  the  written)  law  ruled, 
modified  by  local  customs ;  in  the  north  {.pays  coiltumiers\  local  customs 
niled,  slightly  modified  by  Roman  law — which,  however,  was  taught  in 
northern  schools,  and  has  left  numerous  traces  in  the  legal  works  of  the 
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period  Or,  the  Roman  and  customary  law  conjointly  ruled  both  divi- 
sions, each  holding  the  supremacy  in  one  of  the  divisions.  And  so  the  law 
generally  remained  till  a  uniform  code  was  prescribed  for  the  whole  republic 
in  the  end  of  last  century.  *  Besides  the  Roman  and  the  customary  law, 
there  enter  into  modem  French  law  other  elements,  derived  from  barbarian, 
feudal,  monarchical,  and  canonical  law. 

Roman  Law  in  Holland, — The  Dutch  school  of  jurists  arose  in  1575  with 
the  foundation  of  the  University  of  Leyden,  and  the  occupation  of  a  chair  of 
law  in  it  by  Donellus  (Doneau),  who  had  been  expatriated  for  embracing 
Protestantism.  Presently  more  universities  were  established,  and  the  study 
of  the  law  advanced.  In  the  seventeenth  century  are  the  great  names  of 
Grotius,  Vinnius,  Van  Leeuwen,  and  Huber ;  in  the  eighteenth  century, 
Voet,  Westenberg,  Schulting,  Noodt,  and  Bynkershoek.  The  reputation  of 
these  professors  drew  students  even  from  Bourges  and  Toulouse  to  Leyden 
and  Utrecht.  But  political  vicissitudes  by-and-by  crippled  the  schools  of 
law,  and  the  lead  passed  over  to  Germany.  On  the  whole,  Goudsmit  him- 
self feels  compelled  to  '^  admit  that  it  is  not  without  cause  that  the  Dutch 
jurists  are  accused  of  having  expended  a  vast  amount  of  scholarship  to 
little  purpose,  and  of  having  failed  either  to  sound  the  depths  of  Roman  law, 
or  invariably  to  apply  its  principles  with  success  to  the  ordinary  relations  of 
life."    (Goudsmit,  Pandects^  transl.  by  Tracy  Gould,  p.  1 1,  Introd,  sect.  7.) 

Roman  Law  in  Germany? — In  addition  to  the  ancient  native  usages, 
the  common  law  of  Germany  includes  foreign  elements  drawn  from  the 
Canon  law,  the  Lombardian  feudal  law,  and  the  Roman  law ;  and  the  chief 
of  the  foreign  elements  is  the  Roman  law.  The  acceptance  and  validity  of 
the  Roman  law  in  Germany  has  perhaps  been  most  carefully  and  concisely 
stated  by  Professor  Windsdieid,  in  five  propositions  :— (i)  The  Roman  law 
operates  not  as  absolute  common  law,  but  only  as  subsidiary  common  law — 
that  is  to  say,  it  does  not  override  the  injunctions  of  particular  laws,  but  it 
comes  into  application  only  in  the  absence  of  such  express  injunctions. 
(2)  It  has  been  accepted  in  the  form  imposed  upon  it  by  the  Justinianian 
codification,  and  the  labours  of  the  school  of  Bologna,  and  in  this  form 
alone.  (3)  It  has  been  received,  not  as  particular  propositions,  but  as  a 
whole.'    (4)  It  is  current  as  modified  by  three  influences — the  canon  law, 


^  '*  It  is  nniveTsally  known  that,  with  regard  to  Roman  law,  Pothier  is  the  pole- 
star  of  the  modem  French  jurists,  and  that  his  works  exercised  the  most  immediate 
influenoe  upon  the  code."  Of  the  Vocation  of  Our  Age  for  LegidaeUon  and  Juriapru- 
denee,  translated  from  the  German  ( Vom Bervfe  uMtrer  ZeUfOr  OeaeUg^ng  u.RW,) 
of  Sarigny,  by  Abraham  Hayward.  Mr  Hayward  adds  in  a  note :  "  Dupin,  in  hia 
JHtaertation  iur  la  vie  et  lee  ouvragee  de  Pothier,  says  that  three-fourths  of  the  Code 
OivU  were  literally  extracted  from  his  treatises."— Cf.  also  Windsoheid  :  "  In  parti- 
cular, the  law  of  Obligations  is  to  a  great  extent  little  more  than  a  compilation  from 
the  various  traiUt  of  Pothier."     {Pandektenrec?U  I.  16,  note  2  ad  fin.    Bird,,  sect.  6.) 

^  Windsoheid,  Lehrhuch  da  Panddktenreehte,  1. 1-7  (sect.  1,  2).  Brunner,  Oeaek, 
«.  Qudlm  d,  DeuUcKen  RechU,  sect.  26,  in  Holtzendorff's  Encydopadie,  218-221. 
Stobbe,  Geack.  d,  DetUsehen  Reeht$qwUen,  L  609-655 ;  II.  1-142. 

*  This  used  to  be  expressed  as  "  in  complexn.'*  The  view  has  been  impugned. 
Windscheid  refen  to  Wliohter,  Qtmeimee  Rechi  DeuUchlandt,  198-202.     Cf.  also  the 
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the  Gennan  imperial  statutes,  and  the  general  customary  law  of  Germany. 
(C£  Savigny,  Sysi.  d.  Heut.  Rom.  Rechts,  i,  4.)  (5)  Its  validity  was  not 
affected  by  the  dissolution  of  the  German  empire* 

The  reception  of  the  Roman  law  in  Germany  was  a  process  of  long 
duration.  It  was  not  accomplished  by  a  legislative  act,  but  through 
customary  use ;  and,  as  Windscheid  puts  it  more  definitely,  not  through 
the  usage  of  the  people,  but  through  the  practice  of  the  jurists,  who  based 
their  legal  decisions  and  opinions  on  the  Roman  law.  This  principal 
influence  of  the  jurists  was  strongly  supported  by  the  ancient  popular  notion 
that,  as  the  Roman  empire  comprehended  the  whole  world,  so  the  Roman 
law  had  a  claim  to  acceptance  throughout  the  whole  world ;  and,  in  par- 
ticular, that,  as  the  Roman  empire,  whose  crown  the  German  sovereign 
wore,  was  a  continuation  of  the  empire  of  the  Roman  emperors,  so  the 
Justinianian  law  should  be  accorded  a  like  binding  force  with  an  imperial 
statute.  Already  in  the  tenth  century,  from  the  time  of  Otto  III.  (983-1002), 
this  idea  had  begun  to  influence  the  laws  and  legal  documents  of  the 
Gennan  emperors.  (Stobbe,  I.  612-24.)  In  the  twelfth  and  thirteenth 
centuries  German  students  were  numerously  attracted  to  the  famous 
schools  of  Italy,  and  brought  back  new  legal  lights  with  them.  In  the 
thirteenth  century  traces  of  acquaintance  with  the  Roman  law  appear  here 
and  there,  particularly  in  notarial  documents  (Stobbe,  I.  646-50) ;  and  even 
single  propositions  of  Roman  law  occur  in  the  Schwabenspiegel  (or  collec- 
tion of  the  usages  of  Swabia).  About  the  middle  of  the  fourteenth  century, 
native  universities  beg^  to  be  founded,  although  another  century  elapsed 
before  these  could  spare  itora  theology  and  scholastic  philosophy  more  than  a 
secondary  consideration  to  the  Roman  law.  (Stobbe,  1 .  62 5-3 1 ;  II.  9-22).  Just 
before  the  middle  of  the  fourteenth  century  (i  342)  King  Ludwig  directed  that  in 
the  Aulic  Council  judgment  should  thenceforth  be  given  only  in  accordance 
with  the  laws  of  the  Roman  empire  of  their  forefathers  and  the  written  laws. 
In  like  manner  the  Imperial  Chamber,  established  at  Wetzlar  in  1495,  was 
enjoined  to  decide  "  in  accordance  with  the  imperial  and  the  conmion  laws  " 
— *'the  common  laws"  being  either  wholly,  or  at  least  in  part,  the  Roman 
law.  The  influence  of  this  court  in  introducing  and  establishing  doctrines  of 
Roman  law  was  very  important.  From  the  middle  of  the  sixteenth  century 
the  reception  of  the  Roman  law  may  be  regarded  as  completed. 

Like  the  jurists  of  other  countries,  the  jurists  of  Germany  were  greatly 
struck  with  the  superiority  of  the  Roman  law  to  the  native  law,  both  in  form 
and  in  substance;  and  their  admiration  naturally  induced  them  to  put 
it  forward  in  practice.  Brunner  even  charges  them  with  inverting  the  rela- 
tion originally  intended  to  subsist  between  the  native  and  the  Roman  law — 
except  in  the  lands  where  the  Saxon  law  prevailed,'  in  which  the  Roman  law 

v«i7  definite  statements  of  Vangerow,  PandekUnrecht,  L  18  {£inL,  sect  6),  with  the 
sofliDrities  there  mentioned. 

1  Windscheid  argues  strongly  against  the  -view  CWKchter  k  Meyer)  that,  with 
the  diHolution  of  the  German  empire,  the  Roman  law  ceased  to  be  common  law  for 
Germany,  and  remained  valid  only  in  those  individiial  Grerman  states  that  specially 
retained  it  as  particular  law. 

*  The  Saxon  usages  had  been  put  in  writing  {Scichsenspiegel)  early  in  the  thirteenth 
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still  remained  subsidiary.  He  regards  as  a  national  misfortune  their  narroiRr* 
minded  ignoring  of  the  native  law,  and  their  lifeless  and  purely  external 
grafting  of  propositions  of  Roman  law  on  the  facts  of  German  society.  And 
he  suggests  that  the  confusion  introduced  into  German  law  with  the  juristic 
application  of  the  Roman  law  may  be  estimated  from  the  fact  that  the 
Reman  law  has  not  even  yet  been  completely  assimilated.^ 

The  German  School  of  students  of  Roman  law  was  founded  by  Zaze, 
whom  we  have  already  numbered  among  the  Humanists.  From  the  very 
first  their  labours  manifested  much  industry  and  research,  and  were 
displayed  in  voluminous  works,  not  adorned  with  the  graces  of  style. 
Most  of  the  very  distinguished  professors  of.  the  sixteenth  century  were 
foreigners,  and  their  names  establish  a  certain  connection  with  the  contem- 
porary activity  of  the  Humanists  in  France — Gifanius,  Wesembeck,  Donel- 
lus  (Doneau),  Balduinus,  Gothofredus.  The  names  of  the  seventeenth 
century  are  less  brilliant,  and  the  main  tendency  was  practical,  but  some 
b^innings  were  made  in  the  historical  study  of  law.  In  the  eighteenth 
century  dogmatic  works  were  elaborated  on  a  philosophy  of  natural  law,  and 
such  historical  studies  as  existed  were  rather  ornamental  than  actively 
influential  Bach  (died  1758)  was  a  good  historian  of  the  Roman  Law. 
But  the  one  great  name  of  the  century,  that  of  ^  the  learned  and  perspicuous 
Heineccius,''  whom  Gibbon  places  at  the  head  of  his  *'  most  temperate  and 
skilful  guides.**  {Gibbon,  Decline  and  Fail,  chsLp.  iclW.)  Heinecdus  (Heineck, 
died  1 741)  wrote,  in  elegant  style,  a  history  of  Roman  and  German  law, 
Roman  Antiquities  illustrative  of  Jurisprudence  (1719),  and  Elementary 
Treatises  on  the  Institutes  and  the  Pandects.  For  a  whole  century  and  for 
the  whole  of  Europe  he  was  the  decisive  authority  on  both  the  external  and 
the  internal  history  of  law.  With  the  nineteenth  century  there  came  in 
a  certain  .reaction  towards  the  natural-law  dogmatism  of  the  eighteenth 
century.  And  now  the  historical  school  was  really  founded  by  Hugo  and 
Savigny,  who  conceived  the  law  of  a  people  as  an  emanation  of  their 
national  life,  the  outcome  of  their  special  historical  development  and  national 
peculiarity  of  ideas.  Presently  followed  Niebuhr*s  important  discovery  of  the 
Institutes  of  Gains  (1816),  which  added  a  strong  impulse  to  the  new  movement. 
Histories  of  law  appeared  in  rapid  succession,  and  gradually  inquiry  began 
to  be  directed  to  the  differences  and  relations  between  Roman  and  German 
law.  Besides  Hugo  (1768-1844),  and  Savigny  (1779-1861)  may  also  be 
mentioned  Haubold  (1766-1824),  Mackeldey  (1784-1834),  Goeschen  (1778- 
1837),  Klenze  (1795-1838),  Thibaut  (1722-1840),  Muhlenbruch  (1785-1843), 
Zacharia  (1769-1843),  Puchta  (1769-1845),  Keller  (1799-^860),  Wamkonig 
(1794-1866),  Dirksen  (1789-1868),  Vangerow  (18081870),  Rudorff  (died  1873), 
Bethmann-HoUweg  (died  1878). 

Roman  Law  in  Spain, — The  Roman  domination  in  Spain  covered  a 
period  of  six  centuries,  during  which  the  Roman  laws  must  have  permeated 
the  social  system  of  the  country.  On  the  conquest  of  Spain  by  the  Visigoths 
in  412-15,  the  Visigothic  laws,  which  consisted  of  Germanic  customs  (with 

^  For  a  somewhat  detailed  examination  of  the  mutual  relatioDs  of  the  German  and 
Roman  law  elements  in  German  private  law,  see  Bruuner  (ut  tupra),  sect.  28,  in 
Holtzendorflf's  £ncyelopddie,  224-5. 


Digitized 


by  Google 


THE   JUSTINIAN    LAW   IN    THE   WEST.  IO7 

some  written  rules  founded  on  the  Theodosian  code),  gradually  displaced  the 
existing  Roman  laws.  It  would  seem  not  improbable  that  conquerors  and 
conquered  continued  for  a  considerable  time  to  be  governed  each  by  their 
own  laws ;  and  that,  finally,  although  it  may  appear  too  broad  an  assertion 
that  the  Fuero  Jusgo  arose  from  the  amalgamation  of  the  Gothic  and 
Roman  Law  on  the  coalescence  of  the  two  peoples  in  the  seventh  century, 
yet  a  portion  of  the  Roman  law  mingled  with  the  victorious  Germanic  law.' 
For  Mr  Stubbs's  view  {Const  Hist,  I.  9)  that  "  ibtfueros  which  contain  the 
customary  jurisprudence  are  distinctly  akin  to  the  customs  of  England  and 
Germany  "  need  not  be  accepted  so  strictly  as  to  exclude  the  statement  of 
Schmidt  that  ^the  law  of  descents,  contracts,  etc.,  were  in  general  con- 
formable to  the  Roman  law."  During  the  medieval  period,  however,  the 
Germanic  element  was  predominant;  and  ^Mt  is  not  until  the  fourteenth 
century  that  the  civil  law  of  Justinian  supersedes  the  ancient  customs,  and 
then  with  its  invariable  results."  The  Bologna  revival  in  the  early  part  of  the 
twelfth  century  soon  spread  its  influence  as  far  as  Spain  ;  but  the  compilation 
called  Stete  Partidas  was  not  published  till  1263,  and  not  promulgated  or 
generally  adopted  as  the  law  of  Spain  till  the  reign  of  Alonzo  XI.  in  1348. 
The  matter  of  the  Partidas  is  very  largely  derived  from  the  Roman  law 
—Partida  III.  being  taken  from  it  almost  exclusively,  and  Pariida  V.  almost 
word  for  word.    Partida  /.  is  substantially  a  digest  of  the  canon  law. 

Roman  Law  in  Scotland — From  the  close  alliance  that  so  long  subsisted 
with  France,  Scotland,  besides  borrowing  many  of  its  institutions  from  that 
country,  also  ''  imported  a  large  portion  of  Roman  jurisprudence  to  make  up 
the  deficiencies  of  a  municipal  law,  long  crude  and  imperfect,  and  which  had 
made  little  progress  as  a  national  system  till  some  time  after  the  establish- 
ment of  the  Court  of  Session  in  1 532  by  James  V.,  after  the  model  of  the 

Parliament  of  Paris Properly  speaking  the  teaching  of  the  civil  law 

commenced  in  Scotland  at  the  Reformation  in  1 560  ; "  after  which  date,  as 
wen  as  before  it,  the  more  ambitious  students  of  the  civil  law  also  availed 
themselves  of  the  best  professorial  teaching  of  the  continental  universities. 
"^  In  Scotland  a  knowledge  of  the  Roman  law  has  always  been  regarded  as 

the  best  introduction  to  the  study  of  the  municipal  law All  the  best 

writers  on  the  law  of  Scotland,  such  as  Stair,  Bankton,  Erskine,  and  Bell, 
were  able  civilians ;  and  though  they  have  not  produced  separate  treatises 
on  the  subject,  their  works  abound  with  admirable  illustrations  of  the  Roman 
law,  evincing  great  learning  and  research,  and  a  familiar  acquaintance  with 
the  writings  of  the  continental  jurists."  (Mackenzie,  Studies  in  Rowan  Law^ 
40-41.) 

Roman  Law  in  England. — The  influence  of  Roman  on  English  law  has 
been  very  differently  estimated  by  different  historians.  The  extreme  con- 
servative view  may  be  represented  by  Professor  Stubbs.  "  England,"  says 
Mr  Stubbs,  "has  inherited  no  portion  of  the  Roman  legislation  except  in  the 
fonn  of  scientific  or  professional  axioms,  introduced  at  a  late  period,  and 
through  the  ecclesiastical  or  scholastic  or  international  university  studies. 

^  Sduuidt,  Qiwl  Law  of  Spain  and  Mexico,  Introd.  29.  Schmidt  quotes  Cujas  (De 
Ptitiit,  ii.  II)  to  the  effect  thftt  the  Ftiero  Jutgo  is  nothing  else  than  the  Roman  law 
modified  to  suit  the  condition  of  the  Goths  (Introd.,  37). 
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Her  common  law  is,  to  a  far  greater  extent  than  is  commonly  recog- 
nised, based  on  usages  anterior  to  the  influx  of  feudality  —  that  is 
on  strictly  primitive  custom."  (Stubbs,  Const  Hist,  of  England^  I. 
lo,  sect  8.)  The  other  extreme  is  expressed  in  the  less  recent  autho- 
rities relied  on  in  the  Introduction  to  Reeves's  History  of  the  English 
LaWy  where  such  writers  as  Guizot  and  Mackintosh  are  followed  with 
too  much  confidence.  For  the  first  stage  we  shall  agree  with  Mr  Stubbs 
and  follow  Savigny  ;  on  the  crucial  point  of  Bracton's  obligations  to  Roman 
law  we  shall  put  ourselves  under  the  fresh  and  trustworthy  guidance  of 
Professor  Gtiterbock,  of  Konigsberg.*  At  every  step  it  is  necessary  to  bear 
in  mind  the  vital  distinction  between  the  analogy  of  two  systems  and  the 
derivation  of  one  from  the  other. 

The  definite  traces  of  Roman  law  surviving  the  Roman  domination  of 
the  island  are  exceedingly  slight.  Selden  {Diss,  ad  Fletam^  cap.  7)  affirms 
that  the  Roman  law  wholly  disappeared  in  England,  until  it  was  reintro- 
duced from  Bologna  in  the  twelfth  century.  Savigny*  adopts  this  view, 
denying  absolutely  its  practical  application  as  law  for  the  people,  but  at  the 
same  time  admitting  the  existence  of  some  indications  of  its  study  by  the 
clergy  and  in  the  schools.  These  indications,  however,  amount  to  no  more 
than  three  or  four  small  points — two  in  the  laws  of  Cnut,  one  in  a  law  of 
Henry  I.  (1133),'  and  one  in  the  laws  of  Wales  (about  940).  To  these  we 
may  add  some  regulations  of  i£thelstan,  Edgar,  and  ^Ethelred  respecting 
coin,  which  Mr  Stubbs  *  compares  with  those  of  Lewis  the  Pious  and  Charles 
the  Bald,  finally  tracing  them  all  to  the  Justinian  Code." 

A  little  before  the  middle  of  the  twelfth  century,  Vacarius,  a  Lom- 
bard, came  over  to   England  with  Archbishop  Theobald,  and  presently 

*  GUterbock,  Menrieus  de  Bracton  und  Btm  VerhSltmss  gum  Bdm,  Beckt,  The 
English  translation,  by  Brintom  Coxe,  "Bracton  and  his  Relation  to  the  Roman 
Law"  (Lippincott),  wiU  be  the  edition  quoted  from.  Brunner,  Ouch,  d,  Fraru., 
Xorm.,  u.  Engl  Jtechttqudlen^  sect  12,  in  Holtzendorff's  Eneyclopaditj  256,  foUows 
Gttterbock. 

*  Savigny,  Geach,  d,  R,  R,  ian  MiUdaUer,  il  167  (Kap.  x.  the  whole) ;  iv.  356 
(Kap.  xxxvi.). 

*  Stubbs,  Comt,  HuL  i.  494,  note  I  (sect  147),  says,  ''many  extracts  from  the 
civil  and  canon  law  are  found  in  the  so-called  Leges  Henrid  Primi." 

«  Stubbs,  Ctmat,  BttL  i.  206,  note  5  (sect  78). 

^  King  ^thelberht  (died  616)  is  said  to  have  caused  the  publication  of  the  laws 
of  the  English,  after  the  example  of  the  Romans  (Beeda,  ffiit.  Bed.,  ii  5).  But  this 
refers  only  to  the  form,  not  to  the  contents,  which  contain  no  traces  of  Roman  law 
(cf.  Savigny,  loc,  ctt.).~With  the  view  in  the  text,  contrast  Reeves,  JlisL  ofthi  Engl. 
Law,  Introd.  xlii.  (cf .  also  xoii  and  xdv.) ;  "  The  Saxons  neither  created  nor 
destroyed  $  they  adopted  and  appropriated,  trying,  no  doubt,  to  mix  up  their  own 
barbarous  usages,  which,  however,  it  was  found,  would  not  coalesce  or  unite  with 
civilised  institutions,  so  that  this  baser  matter  soon  fell  off  and  left  the  entire  fabric  of 
Komanised  laws  and  institutions,  save  that  the  Saxons  infused  into  the  Boman  insti- 
tions  their  own  rough  spirit  of  freedom,  which  gave  them  fresh  life  and  vigour.  But 
this  did  not  destroy  the  Boman  laws  and  institutions.**  As  to  the  real  nature  of  the 
English  conquest  of  England,  we  Freeman,  Old  English  Hist,,  27-28,  and  Green 
Making  of  England,  ch.  iv. 
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began  to  lecture  on  the  civil  law  at  Oxford  with  remarkable  success. 
The  new  teaching,  however,  soon  aroused  warm  opposition,  and  King 
Stephen,  oat  of  dislike  to  the  primate,  silenced  Vacarius,  and  by  royal 
proclamation  prohibited  anyone  from  even  retaining  in  their  possession  the 
obnoxious  books  of  the  law  ;  but  persecution  had  its  usual  effect,  and  the 
futile  prohibition  was  removed  either  by  Stephen  himself  or  by  his  suc- 
cessor.^ 

For  the  next  century  and  a  half,  from  the  teaching  of  Vacarius  to  the 
death  of  Edward  I.,  the  influence  of  the  new  element  in  the  formation  of 
the  En^ish  law  ''  was  so  great,  and  its  results  were  so  important,  that  the 
whole  of  that  period  is  very  properly  styled  by  Biener  its  Roman  epoch*" 
(Giiterbock,  17.)  Mr  Stubbs  admits  that  "before  the  end  of  the  reign  of 
Henry  II.  the  procedure  of  the  Roman  civil  law  had  become  well  known  by 
the  English  canonists,"  but  he  holds  that  "  its  influence  was  not  allowed 
much  to  affect  the  common  law  of  the  kingdom.**  (Stubbs,  Const.  HisL^  1. 
494,  note  I,  sect  147.)  Shortly  before  11 90  appeared  Glanville's  Tractatus 
d£  Legibus  et  Consuetudinibus  Regm  Anglia.  Glanville's  preface  imitates 
the  prooem  to  Justinian's  Institutes^  and  the  work  itself  shows  traces  of 
acquaintance  with  Roman  law,  but  nowhere  can  the  actual'  use  of  it  be 
demonstrated,  except  in  the  discussion  of  agreements  and  contracts. 
(Glanville,  Lib.  jo.)  Glanville  regards  Roman  law  as  foreign  law,  contrast- 
ing l^g^  Romana  with  consuetude  regm.  But  a  great  advance  was  made  in 
the  state  of  the  English  law  in  the  next  two  generations  separating  Glanville 
from  Bracton. 

About  seventy  years  after  Glanville,  in  the  middle  of  the  thirteenth 
century,  flourished  Henry  of  Bracton,  the  first  scientific  commentator  on  the 
law  of  England.  His  great  treatise,  De  Legibus  et  Consuetudinibus  Anglice 
Ubri  Quin^ue,*  was  most  probably  completed  in  1256-59.  The  foreign 
elements  in  it  are  derived  horn  Roman  and  canon  law  ;  the  greater  and 
more  important  part,  from  the  Roman  law.  It  shows  close  familiarity  with 
the  Corpus  Juris.  The  Novels  are  not  quoted ;  but  the  Institutes  are 
generally  referred  to  in  one  passage,  and  there  are  twelve  express  quota- 
tions from  the  Digest  and  ten  from  the  Code,  while  a  very  large  number  of 
passages  ''  are  incorporated  into  the  text  itself  and  into  the  tissue  of  the 
author's  commentary  without  any  statement  of  their  source.'*  (Giiterbock, 
50-51.)  The  original  authorities  have  been  less  used  than  a  secondary 
treatise,  Azo's  Summa  of  the  Code  and  of  the  Institutes — a  work  that  exerted 
an  important  influence  on  the  design,  if  not  on  the  origin  of  Bract on's  book, 
and  seems  to  have  served  him  as  a  model.  "  Like  Azo,  Bracton  calls  the 
dogmatic  exposition  of  the  law  of  his  nation  a  summa.  .  .  .  Throughout 
nearly  the  whole  of  Bracton's  book,  we  can  distinctly  trace  the  scientific 
influence  of  Azo's  views  and  doctrines,  especially  in  the  definitions  and 
divisions  of  legal  notions  and  conceptions,  which  are  generally  clothed  in 
Azo's  words.     .     .    .     Particularly  where  Bracton  follows  the  course  of  the 

^  The  referenoen  are  collected  and  partly  quoted  in  Stubbe,  QifMl.  Hist.,  i.  494, 
■ote  1  (sect  147). 

*  The  whole  of  our  account  of  Bracton  and  his  work  is  compiled  from  Gttterbock. 
For  discnanonB  of  doubtful  points,  reference  must  be  made  to  his  volume  (as  above). 
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institutes — that  is  to  say,  in  his  exposition  of  the  law  of  persons,  of  the 
division  and  modes  of  acquiring  things,  and  of  the  law  of  actions,  he 
generally  does  not  lay  down  the  text  of  the  original  authority  as  a  founda- 
tion, but  gives  unaltered  Azo's  corresponding  conunentary  in  his  Summa  of 
the  Institutes,  merely  omitting  his  citations  and  making  such  abbreviations 
and  other  changes  as  might  be  necessary  "  to  acconmiodate  his  text  to  the 
prevailing  state  of  the  law  of  England.  (Giiterbock,  52-53.)  There  is  no 
trace  of  acquaintance  with  the  work  of  Vacarius,  which  would  appear  to  have 
been  generally  neglected  in  favour  of  the  Italian  commentators.  The  general 
character  of  the  commentary  shows  clearly  the  training  of  Bracton  in  the 
school  of  the  Glossators,  but  there  are  no  passages  that  indicate  the  direct 
use  of  any  writings  but  those  of  Azo.^ 

In  Bracton  the  Roman  law  no  longer  occupies  the  same  position  as 
it  did  in  Glanville ;  it  ''no  longer  appears  as  a  stranger,  nor  as  a  merely 
tolerated  element  of  the  law,  but  as  one  which  in  rank  and  origin  is 
equal  to  the  common  law."  Both  the  external  historical  evidence  and  the 
internal  evidence  demonstrate  that  no  inconsiderable  part  of  the  Roman 
law  must,  at  the  period  when  Bracton  lived,  have  been  practically  applied 
in  England,  and  that  Bracton  acted  on  the  principle  of  adapting  from  the 
works  of  Azo  only  such  rules  of  Roman  law  as  were  actually  received  and 
valid  law  in  England.  For  Bracton  intended,  not  merely  to  compose  a 
systematic  law  treatise,  but,  above  all  things,  to  accomplish  the  purely 
practical  object  of  explaining  and  teaching  '*  qualiter  et  quo  ordine  lites  et 
placita  decidantur  secundum  leges  et  consuetudines  AnglUanas^  using  familiar 
and  purely  English  materials,  ''  facta  et  casus  qui  quotidie  emergunc  et 
eveniunt  in  regno  Angliae."  ^  "  The  reader,  instead  of  getting  the  impres- 
sion that  sometimes  domestic  and  sometimes  foreign  materials  are  pre- 
sented to  him,  finds  before  him  the  picture  of  an  indivisible  homogeneous 
whole,  in  which  the  Roman  elements  are  no  longer  merely  Roman  law, 
but  have  become  integral  parts  of  the  leges  et  consuetudines  Angliccma^ 
Bracton's  practical  purpose  rigidly  prevents  him  from  entering  unneces- 
sarily into  the  Roman  law;  and  even  ''where  he  seems,  as  it  were,  to 
copy  the  Roman  law,  he  does  not  leave  us  in  any  doubt  that  he  is  laying 
it  down  as  English  law,  and  only  as  such  ;  in  some  places  by  interpolating 
a  word,  or  making  a  slight  addition,  in  others  by  an  omission  or  alteration 
of  what  does  not  conform  to  the  common  law."  In  order  to  set  forth  a 
complete  view  of  the  extent  of  the  English  reception  of  the  Roman  law  in 
the  thirteenth  century,  and  to  ascertain  with  precision  its  influence  on  English 

*  A  single  passage  recallB  a  point  in  Placentinua*s  wlimm.  of  the  Institutes  and 
the  Code  {fid  ImL  3,  12). 

*  Bracton,  1,  2.  Gttterbock,  56-57.  Gflterbock  agrees  substantially  with  Spenco. 
Reeves  seems  (dubiously  :  cf.  ii.  88  with  ii.  54)  to  regard  the  Roman  law  in  Bracton 
as  a  mere  embellishment  of  scientific  learning.  F.  A.  Biener  thinks  Bracton  acoocdB 
it  only  the  authority  of  a  ntUuralia  rcttio.  (Gflterbock  indicates  all  necessary  refer- 
ences to  Biener's  writings.)  Coxe  (GUterbock,  62,  note)  says  '*  Bracton  seems  to  b*vo 
been  of  opinion  that  the  Roman  jurisprudence,  as  that  of  all  Christendom,  waa  m 
force  in  England,  as  a  jut  naturale  orjui  gentium,  except  where  supplied  or  displaced 
by  general  or  local  English  usages,  or  by  English  constitutions  (statutes). *' 
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law,  Giiterbock  devotes  the  Second  Part  of  his  work  to  a  detailed  investi- 
gation of  the  Roman  elements  and  rules  of  law  adopted  and  digested  by 
Bracton.  A  summary  of  the  more  important  results  is  presented  in  an 
Appendix  to  this  chapter. 

Though  Bracton  was  soon  overshadowed,  and  in  many  respects  super- 
seded, by  the  legislation  of  Edward  I.,  for  which  his  labours  had  to  a  con- 
siderable extent  prepared  the  way,  his  teaching  was  not  lost ;  besides  what 
entered  into  legislation,  it  was  adopted  by  succeeding  writers,  who,  instead 
of  rejecting  his  Roman  law  as  an  arbitrary  addition,  on  the  contrary  repro- 
duced it  entire.^  In  Fleta,  written  soon  after  the  thirteenth  year  of  the  reign 
of  Edward  I.,  not  only  is  much  of  Bracton  repeated,  but  there  is  also  found 
certain  additional  matter  derived  from  the  Roman  law,  on  the  author's  own 
researches,  or  from  some  other  source.  (Fleta,  5, 23  {De  Dotis  Constitutione) ; 
Giiterbock,  70.)  On  the  later  revival  of  the  scientific  study  of  law,  Bracton 
was  duly  remembered  by  Fitzherbert,  Staundforde,  and  other  inquirers ; 
and  remarkable  use  was  made  of  his  work  by  Coke  in  his  Institutes,  and 
especiaUy  in  his  commentary  upon  Littleton.  "Coke  throughout  recog- 
nises Bracton  not  only  as  an  original  historical  source,  but  also  as  an 
authority  for  existing  law.**    (Giiterbock,  73.) 

The  English  criminal  law,  as  set  forth  in  Bracton,  shows  marks  of  contact 
with  Roman  law ;  but  the  Church  and  the  canon  law  had  a  greater  influ- 
ence on  its  development.  We  find  in  Bracton,  however,  little  more  than 
"some  general  principles  concerning  criminal  penalties  and  the  punish- 
ment of  crime,  which  are  taken  from  the  Digest "  (D.  xlviii.  19 ;  Giiter- 
bock, 166-170)  and  the  Institutes  of  Justinian.' 

**  The  English  system  of  Equity  and  the  Ecclesiastical  law  have  been 
formed  more  or  less  extensively  on  the  Roman  law,  or  on  the  Roman 
through  the  canon  law."    (Mackenzie,  Studies  in  Roman  Law,  40.) 

The  reception  of  the  Roman  law  in  England,  which  was  indeed  but  of 

'  Giiterbock,  60,  70.  Cf.  Stubbe,  C<yMt,  ffitt.,  ii  107  (chap.  ziv.  sect  179),  on  the  fate 
of  Bracton  and  the  influence  of  Roman  law  on  the  legislation  of  Edward  L  :  *' Bracton 
had  read  Engliah  jnriBprudenoe  by  the  light  of  the  Code  and  the  Digest,  and  the 
results  of  his  labour  were  adapted  to  practica)  use  by  Fleta  and  Britton.  Edward  had 
by  his  side  Francesco  Aocursi,  the  son  of  the  great  Aooursi  of  Bologna,  the  writer  of  the 
giones  on  the  dyil  law,  a  professional  legist  and  diplomatist ;  but  he  found  probably 
in  his  chaocellor  Bumell,  and  in  judges  like  Hengham  and  Britton,  practical  advisers 
to  whose  propositions,  based  on  their  knowledge  of  national  custom  and  experience  of 
national  wants,  the  scientific  civilian  could  add  only  technical  consistency." 

'  "The  Roman  criminal  law,"  says  Mr  Justice  Stephen,  "exercised  greater  or  less 
influence  on  the  corresponding  law  of  every  nation  in  Europe,  though  in  all  it  was  far 
more  deeply  and  widely  modified  by  legiiJation  than  any  other  part  of  the  Roman 
jarispnidenee.  Perhaps  it  was  preserved  with  less  alteration  in  Holland  than  elso- 
vhere,  as  may  he  seen  by  reference  to  Grotius  and  Voet*s  commentary.  It  still 
retains  a  sort  of  vitality  in  the  colonies  conquered  by  England  from  the  Dutch, 
though  in  Holland,  as  in  other  parts  of  Hhe  continent  of  Europe,  it  has  been  super- 
leded  by  more  modem  legislation." 

The  dose  analogy  between  the  modes  of  development  of  Roman  and  of  English 
law  is  oommented  on  (after  Rosn)  by  Mr  Justice  Stephen.  (JTufory  of  the  Crimmal 
LamafEngUmd,  i.  49-50  (ch.  ii.  ad  fin.)). 


Digitized 


by  Google 


112  A    SHORT    HISTORY    OF    ROMAN    LAW. 

a  limited  character,  was,  like  its  reception  in  Germany,  not  an  act  of 
l^slation,  but  a  long  process  of  custom.  ''  Many  causes  combined  to 
open  the  way  for  the  practical  application  of  Roman  law.  Among  them 
were  the  impulse  given  by  the  universities  and  the  Oxford  School  of 
Civil  Law,  the  recognition  of  the  Roman  law  in  the  clerical  courts,  whose 
jurisdiction  extended  over  a  class  of  civil  matters,'  and  the  personal  influ- 
ence of  the  higher  judges,  who  mostly  belonged  to  the  clergy,  and  were 
therefore  versed  in  the  Roman  law.  Above  all,  however,  was  the  neces- 
sity of  supplying  the  defects  of  the  common  law,  which  had  become 
manifest  from  the  growth  of  trade,  the  increase  of  intercourse,  and  the 
greater  importance  of  moveable  property;  for  the  common  law  had 
expended  its  best  energies  in  the  completion  of  the  legal  constitution 
of  the  feudal  system,  and  had  showed  no  tendency  towards  creating  an 
original  commercial  law.  To  these  causes  must  also  be  added  the  scientific 
superiority  of  the  foreign  law  with  its  completeness,  over  the  domestic  law 
with  its  want  of  theoretical  development.  Even  at  an  earlier  period  it  is  not 
improbable  that  the  Roman  law  had  been  used  as  an  assistant  and  comple- 
mentary authority  in  the  Curia  Regis,  upon  which  court  it  was  incumbent  to 
instruct  the  inferior  judges  in  regard  to  the  law  in  doubtful  and  omitted  cases. 
A  legal  principle  enunciated  by  that  court  had  authority  beyond  the  par- 
ticular case  in  which  it  was  laid  down,  and  became,  by  means  of  its  actual 
use,  part  of  the  jus  non  scriptum^  consuetueUnarium,  As  Roman  legal  matter 
obtained  reception,  although  the  written  sources  of  the  Roman  law  were  not 
at  all  received  as  having  a  legislative  authority,  Bracton  properly  included 
the  former  among  the  leges  et  consuetudines  AngliaP    (Giiterbock,  60-62.) 

After  the  reign  of  Edward  L  the  influence  of  Roman  law  in  the  English 
courts,  though  favoured  for  the  most  part  by  the  crown  and  the  church, 
undoubtedly  declined.  This  result  may  no  doubt  be  traced  in  part  to  the 
appointment  of  laymen,  uninstructed  in  the  civil  law,  as  judges,  in  place 
of  ecclesiastics  learned  in  the  civil  as  well  in  the  canon  law.  (Reeves, 
Introd,  cxii.)  But  probably  the  strongest  reason  is  to  be  found  in  the 
absolutism  of  the  Roman  public  law,  which  was  abhorrent  to  English  lovers 
of  freedom ;  and  the  repudiation  of  this  by  the  spokesmen  of  the  people, 
whether  barons  or  common  lawyers,  tended  to  involve  the  indiscriminate 
rejection  of  the  Roman  private  law  also.' 

We  have  thus  seen  that  ''  the  public  reason  of  the  Romans  has  been 
silently  or  studiously  transfused  into  the  domestic  institutions  of  Europe ; 
and  the  laws  of  Justinian  still  command  the  respect  or  obedience  of  inde- 
pendent nations."    (Gibbon,  Decline  and  Fally  xliv.) 

^  **  To  teetamente,  to  aoocesBions  ah  itUettato  of  moveable  property,  to  legitimacy, 
and  even  to  agreements  or  oontracts  bo  far  as  their  violation  came  within  eoQle8iaBti<»] 
censure  as  Utesio  or  tramgreigiojidei,"    (Gtlterbock,  p.  61,  note  o). 

'  Cf.  Mackenzie,  Jtoman  Law,  40,  who  refers  to  Hurd,  Mar.  and  Polit,  J)ialogue$, 
II.  194-209.  Some  further  reason  may  also  be  found  in  the  oonaenraUsm  of  ignorance 
and  the  popular  dislike  of  further,  and  especially  of  foreign,  additions  to  the  law 
administered  by  what  were  considered  as  oppressive  and  troublesome  institutions. 
(Kke,  ffittory  of  Crime,  L  138-4.) 
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APPENDIX  TO  THE  FOREGOING  SECTION. 

SUMMARY  OF  CHIEF  POINTS  OF  ROMAN  LAW  IN  BRACTON.* 

Bbaoiov's  work  is  planned  on  the  threefold  divinon  of  the  Institates,  although  the 
order  and  arraogement  of  the  matter  if  original ;  and  nnmerous  ooneepondenoee  in 
detail  can  be  shown. 

The  Boman  law  ia  followed  in  certain  general  legal  notiona  and  divinooa.  In  the 
law  of  penons,TiUein8  are  legally  asainiilated  to  MTvi/  the  nature  of  iMiMtjioCeito^  and 
the  grounds  of  disBolTing  it»  are  referred  to  (with  a  difference),  as  well  as  distinctions  in 
regard  to  sex  and  sanity.  In  the  law  of  things, ''BraotonfollowB  his  Bomaii  models  in 
his  oommentsiy  on  the  general  doctrines  relating  to  things  and  rights  oonoeming  them. 
He  does  so  especially  in  regard  to  the  division  of  things,  and  the  terminology  of  the 
Oorpua  Jwrit,  which  he  has  adopted  in  his  chapter  (Lib.  I.  chap,  zii)  J)e  Merum  Divi- 
tkme  has  since  remained  fixed  in  the  English  law."  * 

Bat  **  wtale  the  principleB  of  the  Corpus  Juris  were  adopted  without  hesitation  for 
moyeahle  property  by  Bracton  and  the  I^lish  lawyers  of  his  time,  the  progress  of  the 
Boman  law  towards  inflnendng  the  law  of  immoyeables  was  checked  by  the  powerful 
ebstade  of  a  legal  system,  already  folly  deyeloped  and  complete  within  itself,  which 
had  grown  np  on  pnmly  feudal  f oundations»  and  which  was  thoroughly  penetrated  with 
the  spirit  of  the  feudal  polity.  Some  particulars  were  indeed  borrowed  from  the 
Roman  law,  but  its  fundamental  principles  were  unaffected  by  any  contact  with  the 
Boman  law  and  its  influence. "'  ....  "Notwithstanding,  howeyer,  the  obstacles 
whidi  the  English  law  of  realty  opposed  to  the  progress  of  the  Boman  law,  the  latter 
exercised  an  important  influence  upon  a  subject  relating  both  to  the  law  of  immoveables 
and  that  off  moveables,  vis.,  the  doctrine  of  postesticn.  The  dear  distinction  between 
proprietary  right  caxxying  with  it  possession  (and  thus  constituting  legal  possession) 
sndaetoal  corporal  possession,  is  found  in  the  English  as  well  as  in  the  Boman  law.  It 
ought  indeed  be  difficult  to  prove  that  the  theory  of  possession  in  England,  or  rather 
the  appearance  of  possession  as  a  peculiar  institution  of  the  English  law,  was  connected 
with  the  introductian  of  the  Boxnan  law.  There  can,  however,  be  no  doubt  of  the 
Boman  character  of  the  doctrine  of  possession  in  Bracton  and  Fleta,  which  must  not  only 
be  vsgaided  as  existing  law  in  their  day,  but  must  ako  be  considered  as  the  basis  of 
Bobsequflot  legal  development  upon  this  head.  Their  doctrine  of  possession  is  based 
sod  dereloped  upon  Boman  notions  and  ideas ;  and  those  writers  look  at  the  subject  in 
tiis  same  light  as  the  contemporary  CHvilian  sdhool,  and  in  many  respectB  copy  its 
viewB."^  (See  ohi^.  xl  for  the  p(»nts  in  detail)  With  regard  to  the  modes  of 
aeqoisition  of  property  by  the  jus  natumle,  Bracton  **  almost  always  copies  both  the 
natter  and  form  of  his  Boman  authorities  (the  Institutes,  II.  1,  and  Aso's  com- 
BMntaiy),  and  even  expressly  refers  the  reader  to  those  sources  as  being,  as  it  were, 
the  raUo  naturaUs  of  the  law  upon  such  matters  (Bracton,  p.  10,  Lib.  IL  chap.  iii). 
Ihsae  ptineiples  of  the  Boman  law,  as  found  in  Braotooo,  and  repeated  in  Fleta^  in 
iMt  at  onoe  became  common  law  in  England,  and  are  still  of  practical  validity  at 
tiie  pseeent  day."'  Of  course,  in  case  there  existed  a  particular  law  or  custom 
— "^^*<^»'^  sometfaiiig  different^  the  Boman  law  did  not  apply — ^it  was  then  mere^ 
subsidiaiy. 

Under  modes  off  acquisition  by  the  OivO  or  Munich  Law,  flrst  stands  DontUio 
(not  oar  donaUim,  but  *'  at  least  with  reference  to  immoveables,  every  alienation  or 
gift  neoordlug  to  the  forms  of  the  feudal  system  without  reference  to  its  distinctive 

1  OSBpOsd  tnm  the  Moend  pert  of  0&terbock'«  work,  pp.  79-170. 

S  eniirtoa^  ».  *  Ofttntock,  80.  «  OfllHboek,  8840. 
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legal  effect ").  Braoton's  obligations  appear  in  definition,  divisions,  and  espedally  in 
the  adoption  of  the  Roman  prohibition  oonoeming.  donations  between  hnsband  And 
wife.  "That  even  at  a  later  period  the  foreign  law  was  looked  upon  as  the  real 
somree  of  this  prohibition  is  shown  by  Flet%  who  gives  the  Roman  law  as  authority  for 
H."*  '*Ih  the  requisites  of  the  English  dontOio  we  meet  with  many  Roman  prin- 
ciples;*' for  example,  ''free  will  on  the  part  of  the  donator,  and  mutual 
consent  on  the  part  of  both  oontraotom  (qnod  donator  habeat  animnm  donandi  et 
donatorius  animtixn  redpiendi),"  and  "the  requisite  free  will  might  be  destroyed 
by  the  existenoe  of  violence  («w)  or  oompulsion  (metiw)."  '  So  **  error  prevented  con- 
sent,"* ukd  delivery  (tradUio)  was  essential  to  the  validity  of  tiie  donatio  (as  in  the 
old  English  law,  as  stated  in  Glanville).  "The  question,  which  of  several  conflicting 
claimants  of  possession  had  the  better  tightl  is  also  decided  according  to  Roman 
rules. "  ^  "  The  modifications  of  domcsUonet  are  considered  end  daasified  according  to 
the  four  kinds  of  innominate  contracts  of  the  Roman  l*w,"^  Mid  various  difFerent 
kinds  of  conditions  mentioned  in  the  Roman  law  are  recognised  by  Bracton.' 

"  Prescription  (uiticoqfHo)  was  unknown  to  the  old  English  law,  and  also  to  Glaa* 
vUle."^  Bracton,  however,  not  only  makes  the  rule  general,  but  also  connects  it  with 
certain  legal  effects  resulting  from  long  possession.  The  notion,  however,  "never 
passed  beyond  the  limits  of  the  first  crude  attempts  at  development.  Prescription  as 
a  legal  institution  failed  even  later  to  obtain  »  finn  footing  in  England.^  Bracton 
considers  tiie  essential  element  of  prescription  to  be  in  acquisition  per  longameontinuam 
etpofoificaim  poiie$iumem  ex  dkOwmo  tempore,  the  requisite  period  of  time  being  left  to 
the  discretion  of  the  judges.  "  He  considers  usncapio  to  be  »  means  of  acquiring  not 
the  right  of  property,  but  only  rights  of  possession."  * 

"  Touching  predial  servitudes,  some  general  fundamental  principles  are  borrowed 
from  the  Roman  law."  ^ 

**  As  early  as  the  end  of  tiie  twelfth  century  the  English  law  of  inheritance  had 
become  perfected  in  a  manner  so  peculiarly  national,  and  its  main  principles  •• 
strongly  estabUshed,  that  there  was  little  ground  left  upon  which  the  Roman  Uw  could 
operate  with  much  effect.  This  was  so  much  more  the  the  case,  because  It  was  just  in 
their  systems  of  inheritance  that  the  two  laws  presented  the  most  marked  oca* 
tnst."u  Still,  on  some  points,  chiefly  unessential,  an  impression  was  made;  for 
example,  on  the  law  of  the  legitimacy  and  bastardy  of  children  as  bearing  on  their 
capacity  to  inherit.  Bastards  were  incapable  of  inheriting.  Between  the  time  of  Olaa- 
ville  and  the  time  of  Bracton  the  English  law  appeus  to  have  "  accommodated  itsell 
to  the  ordinances  of  the  Church,  and  expressly  recognised  the  legitimacy  of  the  chil- 
dren of  pukOUie  marrioffee,  even  when  the  bona  fdu  was  only  unilateral. "  "  "On  the 
other  hand,  the  Church  met  with  violent  resistance  in  its  attempt  to  introduce  and 
establish  the  UgHfMna^per  sti5M{iieiM  maertmontiMi,  sanctkmed  by  its  own  and  the 
Romaa  law,  and  failed  to  overcome  the  popular  opinion."  The  proof  of  legitimacy 
was  the  same  (with  deviations).  "  The  order  of  succession  according  to  the  English 
law  was  influenced  by  the  Roman  in  one  point  only.  In  my  opinion,  the  gradually 
established  recognition  of  the  so-oalled  right  of  representation  in  the  succession 
of  descendants  must  be  lefetxed  to  legal  views  derived  from  the  Roman  law  and 
from  the  Church."^  "The  cammimic  between  co-hevs  was  dissolved  by  a  ptooeed- 
ing  in  partition,  wliidi  wis  copied,  without  doubt,  from  the  Roman /iMJ»0MMi/MR«ta 
AercitCttiMiee.  1* 

"  Testamentary  causes  were  left  to  the  oognisanoe  of  tibe  courts  OhrMm.  The 
lonn  of  making  testaments  was  far  from  following  the  striot  rules  of  the  Roman  Law."  ^ 
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''On  the  other  hand,  Braoton  regards  the  dotiaUo  mor^^  tamn  aa  a  dbtioet  legal  iit- 
■titatioii,  helongizig  to  the  juriadiction  of  the  lay  conrta ;  a  doctrine  nodoabtedly 
taken  from  the  R<»iiaii  Law. "  ^  Bractoa'a  diTiaioii  of  dfmakfmm  tnorPk  caum  acoorda 
iriCh  the  threefbld  diviflioxi  of  tnpiAn.> 

"  Notwithstaading  the  differeoee  between  the  Roman  and  tiie  Bngliah  dotal  Inw, 
iiidiTidaal  teehirinal  tenna  were  transferred  from  the  former  to  the  latter,"  mere  so  In 
ineta  than  in  Braoton.*  a 

Bradon  goes  bat  saperfieially  into  the  law  of  obligations :  st  a  length,  however, 
in  oonfoimity  with  <'Uke  limited  hnportance  whleh  the  English  in  his  thne  still  attri- 
Inxted  to  moveable  property  and  its  relation  to  the  law."  ^  Braeton  fbllows  the  Roman 
iaw  in  fads  definitbn  and  aoooont  of  the  origin  of  obligations,  and  his  ideas  had  many 
points  of  oontaet  with  the  Roman  Law  and  its  distinction  between  actionable  and 
oan-aotionable  conventions.  Especially  did  the  English  lawyer  find'  psrtinent 
analogies  for  his  peoaliar  ideas  and  views  in  the  doctrine  of  stipulations,  wiiicfa  the 
then  dviUan  school  taught  as  still  practically  applicable  law.^  "^  The  prindplea  of 
the  Roman  stipolation  easily  came  to  be  thought  applicable  by  English  lawyera 
What  Braoton  and  Fleta  say  shows  that  they  found  general  roles  in  the  doctrine  of 
etlpulations,  upon  which  they  might  reason  with  applicability  to  the  solemn  English 
•conventions  upon  which  actions  were  maintainable,  and  tlut  they  have  therefore 
reproduced  them/'* 

There  is  no  English  distinction  of  eoniraetta  andpacto;  but  the  English  lawyers 
adopted  the  distinction  oipadanwda  and  pacta  vetUta,  derived  from  the  same  source, 
lor  the  purpose  of  discriminating  between  the  non-actionable  and  the  aotioniikble  con- 
ventions of  their  own  law,  and  they  boROwed  from  the  then  civilian  school  its  list  of 
the  different  wsaftSMAto/ac^onim.  ^ 

"  The  place  of  verbal  obligations  (stipulations)  is  thus  clearly  indicated :  ver&a 
were  words  reduced  to  writing.  The  Heal  contracts  of  the  Roman  law  very  naturally 
found  an  easy  and  early  reception  into  a  law  which  had  not  developed  roles  of  Its  own 
in  such  matters.  Even  in  Glanville  we  find  that  the  commentary  upon  '  cauta  nmUii, 
€ommiodaU,  pignori$,*  is  chiefly  made  up  of  Roman  principles,  while  Braoton's  ezposi- 
-tkm  of  this  class  of  contracts  is  nothing  but  an  almost  literal  extract  from  the  cor- 
vesponding  titles  of  the  Institutes.'*  *  "  What  he  says  regarding  st^ulatbns  m  also 
-copied  from  the  same  source."  * 

"  The  Roman  Consensual  contracts  were  least  of  all  suited  to  the  English  law  of 
-cuftttraots,  smoe  there  was  no  outward  difference  between  them  and  the  English  nuda 
jNMto.  It  is  true  that  Braeton  expressly  mentions  them,  naming  emptio,  tooaUo^ 
meittoM,  manakOum,  but  discussing  only  the  two  first  at  any  length,  and  not  under  the 
head  of  obligations."  ^^  Numerous  points  of  similarity  are  pointed  out  on  the  subject 
<i  the  extinction  of  obligations." 

Braeton  borrows  from  Justinian's  Institutes  the  definition  and  division  of  Actions, 
and  In  many  points  of  his  exposition  he  bonows  from  Azo.  Still,  "  Procedure  offers 
but  littie  for  our  purpose  In  Braeton.  In  its  main  features  the  development  of  that 
Isaoch  of  the  law  had  been  so  much  upon  the  bads  of  peculiaily'Slbglish  views  and 
principles,  and,  as  far  as  actions  m  rem  were  concerned,  so  much  in  the  fo^ns  and 
spirit  of  the  feudal  aystem,  that  the  Roman  law  had  not  been  able  to  etehdse 
the  same  influence  there  as  elsewhere,  and  has  left  In  it .  but  few  and  detached 
traces.  ...  On  the  other  hand,  however,  a  certain  number  of  principles 
were  transferred  from  the  procedure  of  the  canon  to  that  of  the  dvH  law."^ 
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''Some  pffiodplaB  are  also  to  be  found  in  the  Engli»h  law  of  Braoton's  day  relative  t» 
proof  by  charters."  1 

''Only  one  of  the  Engliah  legal  remedies  discussed  by  Braoton  demands  our 
partioalar  attention—the  auita  {reeogniUo)  nowB  diuMna,  Tins  assize  was  an  aotion 
to  remedy  dineisfai— ^e.,  wbme  a  man,  actually  seised,  was  deprired  of,  or  obstnioted 
in  his  possession.  *  It  ootresponds  to  the  interdiotB  unde  vi  and  if^  jMwicMi^  and  stffl 
more  strikingly  to  the  remedivm  tpdUaHonU  of  the  then  Oanon  law.  ...  It 
originated  by  an  aet  of  legislation."  The  first  mention  of  it  is  in  the  Assiass  of 
Northampton  (1170)*  by  which  the  OonstitationB  of  Clarendon  were  revised.  "  It  is 
not  impossible  that  onr  assize  deriyes  its  ezistenoe  from  the  Assises  of  Northampton, 
if  not  from  the  Gonstitations  of  Clarendon,  both  of  which  have  mif  ortuiately  oome 
down  to  ns  incomplete.  There  was  previously  known  to  the  English  law  no  spedsl 
remedy  to  protect  possession  agamst  disseisin.  When,  therefore,  the  want  of  each 
pcotection  and  the  need  of  a  speedy  relief  for  such  wrongs  came  to  be  felt,  the 
legislative  anthority,  espedaUy  if  it  wss  advised  by  judges  and  ecoleeiastios  of 
dviHan  training,  found  its  most  oonyenient  modek  to  be  the  Bonuui  posseasoiy 
actions,  which  were  then  most  extensively  used  in  the  actual  practice  of  the  courts 
Christian."* 

We  have  referred  in  the  text  to  Bracton's  transference  of  certain  principles  of 
oriminal  law  from  the  title  of  the  Digest  (48, 19)  De  Pcmis.  As  to  particular  crimes 
there  is  little  to  remark.  The  definition  of  Jwrtum^  and  what  Bracton  says  about 
injuria,  are  simply  extracted  from  the  Institutes.  In  the  state  of  legal  science  in 
Bracton's  day,  he  oould  not  be  expected  to  present  a  complete  theory  of  penal  law.  * 

At  this  point  it  will  be  convenient  to  collect  the  passages  in 
Gains  and  Jnstinian  bearing  on  some  of  the  topics  considered  in 
this  short  history  of  Boman  law. 

Juriapnuleniui, 

Law  learning  (jurisprudgntia)  is  the  knowledge  of  things  divine  and 
human,  of  the  just  and  the  unjust    (J.  i,  i,  i.) 

Jwriapmdentia  U  the  abstract  name  corresponding  to  JinrUpfudenies.  Justfaiian's 
definition,  which  is  taken  from  XTlpian  (D.  1, 10,  2),  was  a  rhetorical  commonplace 
of  the  Stoic  philosophen.  Ohrysippus,  a  distinguished  Stoic,  defined  law  as  tiie  Queen 
of  all  things,  dlTine  and  human.  (D.  1,  8,  2.)  It  is  hardly  necessary  to  say  that  the 
statement  in  the  tert  has  no  scientific  value. 

Ju8  Justitia. 

Justice  is  the  constant  and  perpetual  wish  to  give  each  man  his  due; 
Q.  I,  I,  pr.) 

The  precepts  of  law  (/tis)  are  these  : — ^To  live  honourably,  not  to  hurt 
another,  to  give  each  man  his  due.    (J.  i,  i,  3.) 

For  an  interesting  account  of  the  derivation  and  history  of  the  word  jut,  see 
dark's  Practical  Jurisprudence,  16. 

/iM  means  generally '*  Law "  as distingdahed from Iw  a  statute!  /ufti  often  ■•  miss 
or  principles  of  law.  Sometimes  it  means  ''a  right,"  as  in  jv$  praedSarumsx^tia^ 
mentb    Again,  it  means  the  place  where  law  is  administered,  vooatio  in  Jits,  injure 
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(befom  the  Pk«tor)  M  oppoMd  to  injvdieio  (before  a/ikfas).  In  tiie  plmuM  tuijurii 
orotteiit/iirititineaiiBpower  orooDtroL  Again /u*  Mn^nif ,  the  relatioii  or  tie  of 
Uood.  Ulpian  oies  jut  =/«rM  jM-iidMio,  when  he  Bays  that  /im  is  the  art  of  die- 
tmgniwhing  the  good  and  the  fair  {an  bom  et  cigiii).     (D.  1, 1, 1,  pr.) 

Ju8  Publicum  et  Privatum. 

In  this  study  there  are  two  parts,  public  and  private.  Public  Law  is  what 
looks  to  the  standing  of  the  affairs  of  Rome ;  Private  Law  to  the  advantage 
of  individuals.    (J.  i,  1,  4.) 

BiMwhere  (D.  1«  1,  1, 2)  we  are  told  that  Pabllo  Law  fa  the  law  relating  to  sacred 
Btee  (AMTcOi  to  Priests  and  Magistrates.  The  distinotion  that  seems  to  be  intended 
bj  Justinian  may  perhaps  be  exprsssod  with  more  presision  from  a  diflbrent  stand- 
point Two  kinds  of  eases  oome  before  legal  tribonals.  In  one,  private  individoals 
seek  redrew  from  private  individoals  for  evils  affeoting  themselvee ;  in  the  other, 
persona  sua  or  are  sned  not  in  their  own  behali^  bat  as  representing  the  State  or 
Sovereign.  Oanses  are  thus  either  (1)  between  private  xndividnals  or  (2)  between 
the  Sovereign  and  private  individuals.  Pablio  Law  therefore  embraces  Eoolesiastical 
Law,  Constitational  Law  (including  the  Administration),  and  Criminal  Law.  The 
Institates  of  Gains  and  the  Institates  of  Justinian  (with  the  exception  of  the  short 
title  at  the  end)  are  concerned  exdoaively  with  Private  Law. 

Jus  Naturaley  Jus  GenHutOy  Jus  CiviU. 

We  must  say,  therefore,  of  Private  Law  that  it  is  threefold  (Jus  triper* 
tUum)^  for  it  is  gathered  from  the  precepts  of  the  Jus  NcUurale^  of  the  Jus 
Gentium^  and  of  the  Jus  CiviU.    Q.  i,  i,  4.) 

The  Jus  NaturaU  is  what  nature  has  taught  aA  living  things.  That  law 
b  not  peculiar  to  the  race  of  men,  but  applies  to  all  living  things  that  are 
bom  in  the  sky,  on  the  earth,  or  in  the  sea.  Hence  comes  to  us  the  union 
of  male  and  female  that  we  call  matrimony,  hence  the  begetting  of  children 
and  their  upbringing.  We  see  indeed  that  all  other  living  things  as  well  axe 
held  to  know  that  law.    (J.  i,  2,  pr.) 

The  Jus  Civile  and  the  Jus  Gentium  are  distinguished  in  this  way.  All 
people  ruled  by  statutes  and  customs  use  a  law  partly  peculiar  to  themselvesi 
partly  common  to  all  men.  The  law  each  people  has  settled  for  itself  is 
peculiar  to  the  State  itself,  and  is  called  Jus  Civile^  as  being  peculiar  to  that 
veiy  State.  The  law,  again,  that  natural  reason  has  settled  among  all  men, 
the  law  that  is  guarded  among  all  peoples  quite  alike,  is  called  the  Jus 
GenHum^  and  all  nations  use  it  as  if  law.  The  Roman  people  therefore  use 
a  law  that  is  partly  peculiar  to  itself,  partly  conmion  to  all  men.  The 
nature  of  each  severally  we  will  set  forth  at  the  proper  places*  (J.  i,  2,  i ; 
G.  I,  I.) 

The  laws  of  nature,  indeed,  that  are  observed  equally  among  all  nations, 
settled  by  a  certain  divine  forethought,  remain  always  firm  and  unchange- 
able. But  those  each  State  has  settled  for  itself  are  usually  changed  often, 
either  by  the  tacit  consent  of  the  people,  or  by  another  statute  being  passed 
afterwards.    (J.  i,  2,  11.) 

The  Jus  Gentium  is  common  to  all  the  race  of  men :  for  the  require- 
ments of  actual  life  and  the  needs  of  men  have  led  the  nations  of  men  to 
aetde  certain  things  for  themselves.    Wars  indeed,  and  often  captivity  and 
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slavery,  have  foUowcd  contrary  to  the  Jus  NaiurdUy  for  by  the  7**  NahtraU 
all  men  from  the  beginning  were  bom  free.  By  this  Jus  Gentium  also  nearly 
all  contracts  were  brought  in,  as  purchase  and  sale,  letting  and  hiring,  part- 
nership, deposit,  loan,  and  countless  others.    (J.  i,  2,  2.) 

The  Jus  Civile  takes  its  name  from  each  several  State— that  of  the 
Athenians,  for  instance  ;  for  if  any  one  wishes  to  call  the  statutes  of  Solon  or 
of  Draco  the  Jus  Cvuile  of  the  Athenians,  he  will  not  be  mistakien.  So,  too, 
the  law  the  Roman  people  use  we  call  the  Jus  Civile  of  the  Romans,  or  the 
law  of  the  QuiriUs  (Jus  Quirikum)  that  the  Quirites  use;  for  the  Romans 
are  called  Quirites  from  Quirinus.  But  whenever  we  do  not  add  what  State's 
law  it  b,  we  mean  that  it  i&  XMir  own  law ;  just  as  when  we  say  '*  the  poet,"^ 
and  add  no  name,  it  is  understood  that  among  the  Greeks  it  is  the  pre- 
eminent Homer,  among  us  Virgil.    (J.  i,  2,  2.} 

To  individual  men,  things  come  to  belong  in  many  ways.  Of  s<Mne  things 
we  become  owners  by  the  Jus  Naturale^  which,  as  we  have  said,  is  called 
the  Jus  Gentium s  of  some  by  the  Jus  Civile.  It  is  more  convenient,  there- 
fore, to  begin  with  the  older  law.  Now  it  is  manifeist  that  the  Jus  Naiurale 
is  the  older,  since  it  was  put  forth  by  universal  nature  along  with  the  actual 
race  of  men ;  whereas  the  rights  under  the  Jus  Civile  began  to  be  only 
when  States  began  to  be  founded,  magistrates  to  be  elected,  and  written 
sututes  to  be  enacted.    (J.  2,  i,  11.) 

These  pMMgee-  state  fairly  the  philosophy  of  Law  aa  ondaMood  by  the  Roman 
jurists  ;  and  they  throw  light  upon  the  aadent  theory  of  a  *'  Law  of  Nature/'  which 
Has  played  so  oonspicoous  a  part  in  the  political  thought  of  Europe.  Before  critioising 
l^e  theory  of  Natural  Law,  it  is  adyisable  at  once  to  point  out  an  ambiguity  in  the 
phrase  Jut  eknle,  or  Civil  Law.  Jus  civile  as  opposed  to  jus  gentium  is  defined  in  the 
text ;  it  means  tiie  peculiar  loeaf  law  of  Borne.  But  this  is  not  the  only,  or  even  the 
general  use  of  the  words.  What  the  Roman  jurists  had  chiefly  in  view  when  they 
i^ke  of  jus  civile  was  not  local  as  opposed  to  cosmopolitaa  law,  hut  the  old  law  of 
the  city  as  contrasted  with  the  newer  law  introduced  by  the  Pr»tor  {jus  Preaorvm% 
jus  honoraiHum),  LugeLj,  no  doubt,  the  jus  gentium  corresponds  with  the  jus 
Prcetorium  ;  but  the  correspondence  is  not  perfect  The  Law  of  Sale^  for  example, 
waa  not  hconght  ia'  by  the  Prsator,  hot  it  is  part  of  the  /tw  genUum, 

If  the  definitiooB  of  the  text  be  taken  strictly— tl^t  jus  civile  is  the  law  found  in 
Rome  and  nowhere  else,  while  j%u  gentium  is  the  law  found  ia  Rome  and  eveiywhere 
elae— it  will  appear  that  the  great  bplk  of  the  Roman  Law  belonged  to  neither  categoiy. 
There  is  very  little,  if  any,  of  the  old  law  that  cannot  be  matched  by  similar  laws  in 
other  countries  ;  and  if  again  we  look  for  any  institution  of  law  that  is  to  be  found  in 
every  State,  we  must  either  admit  vague  generalitiea,  or  allow  that  scarcely  a  single 
rule  of  law  is  of  absolutely  universal  application.  The  triviality  of  the  disthiction 
may  be  gathered  from  the  instances  given  by  Theophilus,  one  of  the  compilers  of  the 
Institutes  of  Justinian,  and  the  oldest  commutator  on  that  work.  As  an  example  of 
jus  dvile,  Theophilus  quotes  the  rule  of  the  Spartans  not  to  aUow  aliens  to  settle  in 
their  midst,  lest  the  institutioiis  of  Lycurjgus  should  be  depraved  hy  oontaot  with  a 
foreign  element  But  the  Spartans  are  not  the  only  people  in  aooMnt  and  modBm 
times  that  have  exhibited  a  simUar  jealouay  of  aliens.  Again,  he  oitea  as  eyampUa 
of  Umjus  genHum  the  ponlahment  of  death  for  murderers,  criminal  prooeedlugs  for 
adultery,  and  a  pecuniary  fine  for  theft  If  it  be  said  that  these  were  probably  good 
instances  with  the  information  possessed  by  Xheophihia,  then  what  jb  the  worth  of  a 
generalisation  that  is  liable  to  be  upset  with  every  fresh  accession  of  knowledge !    . 

The  Roman  jurists  would  probably  have  attached  Icjm  in^pmianoe  to  the  distinction 
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betveen  Locftl  and  UidTonal  Iaw,  bad  ft  not  been  for  the  theoiy  of  a  Iaw  of  Natiira 
{jut  naturaU)  adopted  by  tbem  from  the  tpeonlatioiia  of  the  Stoics.  Hie  Baprema 
maxim  of  ethios  was  expressed  by  the  Stolos  in  this  fonn,  "act  according  to  Nature." 
A  vagne  notion  of  the  Universe  as  govenaed  by  law,  on  the  moral  as  well  as  the 
physical  dde,  led  to  the  identification  of  the  yus  gentium,  the  general  or  oniTemal 
element  of  law,  with  the  jut  natwrale  or  Law  of  Nature.  How  feeble  a  hold 
the  Romans  had  of  the  idea  of  Natoral  Law  may  be  gathered  from  the  instances 
quoted  by  Ulpian,  who  oonfonnds  the  gratification  of  appetite  with  law.  On  one 
point  only  do  the  Romans  seem  to  have  opposed  the  jut  gentium  to  the  jut  naturaU 
in  a  case  that  radonnds  more  to  the  credit  of  their  good  feeling  than  to  the  solidity 
of  their  speculattve  philosophy :  they  declared  that  slavery,  although  an  institutioii 
of  the  jut  gentium  was  opposed  to  the  Law  of  Nature.  This  barren  declaration, 
however,  seems  to  have  exeroifled  no  appreciable  inflnenoe  in  reforming  the  law. 
(See  p.  35.) 

Sources  of  Roman  Law. 

.  It  is  agreed  that  our  law  comes  in  part  from  what  is  written,  in  part  from 
what  is  unwritten  ;  just  as  among  the  Greeks,  of  laws  ^v6fMi)  some  are  written 
{^yyj^f^i)^  some  unwritten  (5y^apoi).     (J.  i,  2,  3.) 

The  division  of  the  Jus  civile  into  two  species  seems  not  at  all  inappro- 
priate, for  its  origin  seems  to  flow  from  the  institutions  of  two  States  ;  Athens, 
namely,  and  Sparta.  In  these  States  the  usual  course  of  procedure  was  this 
— the  Spartans  preferred  to  commit  to  memory  what  they  were  to  observe 
as  statutes ;  but  the  Athenians  guarded  (only)  what  they  found  enacted  in 
their  written  statutes.    (J.  i,  2,  10.) 

Written  law  mcludes  statute  {lex)y  decree  of  the  commons  {plehiscitum), 
decree  of  the  Senate  {Senatus  Consultum\  the  decisions  of  the  Emperovs 
iprincipum  flacita\  the  edicts  of  the  magistrates  [that  have  the  right  to 
bsue  edicts],  and  the  answers  of  learned  men  {responsa  frudeniium),    (J.  i, 

2,  3  ;  G.  I,  2.) 

From  what  is  unwritten  comes  the  law  that  use  has  approved ;  for 
ancient  customs,  when  approved  by  consent  of  those  that  use  them,  are  like 
statute  {Ugum  indtaniur),    (J.  i,  2,  9.) 

To  these  Citcro  adds  judgments  at  law  {ret  judicaia^,  and  equity  {fl/eqyatai),  (Cio» 
Top.  6,  28.)  Cofltom  {yiw^UraUi  eontuetudOf  ditUuma  contuetudo),  as  being,  so  to 
ip^kk,  collected  from  the  informal  suffrages  of  the  people,  had  the  force  of  law  (D.  1, 

3,  33)  ;  and  in  like  manner  laws  might  be  repealed  not  merely  by  the  legislature^  but 
through  tadt  disuse  by  the  people.  (D.  1,  8,  32,  1.)  The  best  evidence  of  eustom 
was  the  judgments  of  Ck>urts  of  Xaw.  (D.  1,  8,  84.)  It  was  held  that  no  oostom 
eould  be  recognised  if  it  were  opposed  to  law  or  reason.     (0.  1, 14,  2.) 

A  statute  {Ur)  is  what  the  Roman  people,  when  asked  by  a  senatorial 
magistrate — a  Consul  for  instance — [ordered  and]  settled.  A  decree  of  the 
conunons  {plebisdtutn)  is  what  the  commons,  when  asked  by  a  magistrate  of 
the  commons — ^a  Tribune  for  instance — [ordered  and]  settled.  The  conunons 
{pubs)  differ  from  the  people  {populu5\  as  species  does  from  kind  (genus)  \ 
for  the  name  people  means  the  whole  of  the  citizens,  counting  the  patricians 
and  senators  as  welL  But  the  name  ^  commons "  means  the  rest  of  the 
dti»ns  without  the  patricians  and  senators.  [Hence  in  old  times  the 
patricians  said  that  they  were  hot  bound  by  the  decrees  of  the  commons, 
because  they  had  been  made  without  their  authoritv.l    But^fterwards  the 
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Ux  Hortensia  was  passed  [providing  that  the  decrees  of  the  commons  should 
bind  the  whole  people] ;  and  in  that  way  they  were  made  quite  equal  to 
statutes.    (J.  I,  2,  4;  G.  I,  3.) 

For  the  Ustoiy  of  the  term  Ua^  see  Clark's  Pnustical  JnrispnxdeDoe,  ^  29.  See 
above  pp.  60,  75,  8. 

A  Stnatus  Consultum  (decree  of  the  Senate)  is  what  the  Senate  orders 
and  settles.  [It  takes  the  place  of  a  statute,  although  this  was  formerly 
questioned.]  After  the  Roman  people  grew  so  big  that  it  was  hard  to  bring 
them  together  on  one  spot  in  order  to  ratify  a  law,  it  seemed  fair  that  the 
Senate  should  be  consulted  instead  of  the  people.    (J.  i,  2,  5  ;  G.  i,  4.} 

TheophihiB  tnoee  fhe  anthority  of  fhe  Senate  to  the  2iaB  Eortentia,  which  gave 
faUyaliditytothejalcftumto.    See  pp.  60,  75. 

An  imperial  constitution  is  what  the  Emperor  settles  by  decree,  edict,  or 
letter.  It  has  never  been  doubted  that  this  takes  the  place  of  a  statute, 
since  the  Emperor  himself  receives  his  power  by  statute.    (G.  i,  5.} 

Nay,  more :  what  the  Emperor  determines  has  the  force  of  a  statute  (ffu^ 
principi  plactHt  legis  habet  7ngorem\  since  by  the  iex  regia  that  is  passed  to 
give  him  imperial  power,  the  people  has  yielded  up  to  him  all  its  own  power, 
both  military  and  civiL  Whatever,  therefore,  the  Emperor  settles  by  a 
letter,  or  after  inquiry  decrees,  or  commands  by  an  edict,  is  (it  is  agreed)  a 
statute.    These  are  what  are  called  Constitutions.    (J.  i,  2,  5.) 

Plainly  some  of  these  are  personal,  and  are  not  to  be  dragged  into  pre- 
cedents, since  this  is  not  the  Emperor's  wish.  For  if  he  grants  some  one  a 
favour  because  he  deserves  it,  or  inflicts  a  penalty  on  some  one,  or  helps 
some  one  without  a  precedent,  he  does  not  go  beyond  the  person.  Others, 
again,  since  they  are  general,  bind  all  beyond  a  doubt    (J.  i,  2,  6.) 

See  above,  p.  76. 

Edicts  are  the  orders  of  those  that  have  the  right  to  issue  Edicts  {jus 
Edicendt),  This  right  the  magistrates  of  the  Roman  people  have ;  but  the 
largest  right  in  regard  to  Edicts  is  that  of  the  two  Praetors,  the  dty  Praetor 
and  the  Praetor  for  aliens,  whose  jurisdiction  in  the  provinces  belongs  to 
the  Presidents ;  and  again  that  of  the  Curule  iCdiles,  whose  jurisdiction 
belongs  to  the  quaestors  in  the  provinces  of  the  Roman  people.  Into  the 
Emperor's  provinces  no  quaestors  at  all  are  sent ;  and  therefore  in  these 
provinces  no  such  Edict  is  put  forth.    (G.  i,  6.) 

As  to  the  distinction  between  Provinoee  of  the  Roman  People  and  Emperar^s 
Ph>yinoee,  see  p.  72. 

The  Praetors'  Edicts  have  no  slight  authority  in  law.  These  we  usually 
call  also  the  Jus  Honorarium ;  because  those  that  bear  high  honours,  the 
magistrates  that  is,  have  given  their  authority  to  this  branch  of  law.  The 
Curule  i£diles,  too,  put  forth  an  Edict  in  certain  cases ;  and  that  Edict 
is  a  portion  of  the  Jus  Honorarium,    (J.  1, 2,  7.) 

See  above,  p.  84»  aq. 

The  answers  of  learned  men  {rtsponsa  firudenUum)  are  the  decisions  and 
opinions  of  those  that  have  been  allowed  to  build  up  the  laws.  It  was  an 
institution  of  ancient  times  that  there  should  be  men  to  interpret  the  laws  on 
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behalf  of  the  State.  To  them  the  Emperor  gave  the  right  to  answer  (Jus 
nspondendi^y  and  they  were  called  jurisconsults.  [If  all  their  opinions  coin- 
cide^ what  they  thus  declare  takes  the  place  of  statute ;  if  they  differ  in 
opinion,  the  judge  may  lawfuUy  follow  which  he  pleases.  This  is  pointed 
out  by  a  rescript  of  the  late  Emperor  Hadrian.]  The  decisions  and  opinions 
of  an  of  them  held  such  authority  that,  as  has  been  settled^  a  judge  could 
not  lawfully  depart  from  what  th^y  answered.  (J.  i|  3,  8 ;  G.  i,  y.) 
8te  »boTe»  p,  76«  iq. 
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CLASSIFICATION  OF  ROMAN  LAW. 

Two  errore  may  be  oommitted  in  dealing  with  the  olaBsi- 
fications  of  anoient  bodies  of  kw.  On  the  one  hand,  it  is 
a  mistake  to  disparage  the  attempts  of  old  writers  to  bring 
order  into  the  description  of  legal  topics,  because  their 
arrangements  will  not  stand  the  tests  that  analytical  juris- 
prudence applies.  On  the  other  hand,  it  is  a  greater  mis- 
take blindly  to  follow  imperfect  classifications,  merely  be- 
cause in  their  time  they  were  worthy  efforts  of  the  human 
intellect.  Critical  wisdom  is  not  exhibited  by  contempt 
of  the  old-fashioned  pack-horse,  but  something  less  than 
wisdom  would  be  shown  by  a  merchant,  in  these  days,  if  his 
admiration  for  antiquity  were  to  induce  him  to  revive  that 
ancient  mode  of  conveyance  in  opposition  to  railways  and 
steamboats. 

If  we  examine  the  so-called  codes  of  ancient  law,  we  are 
struck  not  less  by  the  peculicur  order  in  which  the  various  topics 
are  discussed,  than  by  the  contents  of  the  codes  themselves. 
The  £Ekrther  back  we  go,  and  the'  nearer  we  get  to  the  dawn  of 
civil  jurisdiction,  the  more  conspicuous  is  the  place  assigned  to 
Courts  of  Justice  and  rules  of  Procedure.  In  the  XII  Tables 
Procedure  occupies  the  foremost  place.  In  Narada,  one  of  the 
oldest  of  purely  legal  treatises  on  Hindu  law,  the  order  of 
topics  is  as  follows  :^ — 

''  The  eight  constituent  parts  of  a  legal  proceeding  are 
the  Eiug,  his  Officer,  the  Assessors,  the  Law  Book,  the  Ac- 
countant and  Scribe,  gold  and  fire  for  ordeals,  and  water  for 
refreshment. 

''Recovery  of  a  Debt,  Deposits,  concerns  among  Partners, 
Abstraction  of  Gift,  Breach  of  promised  obedience,  Non-pay- 
ment of  Wages,  Sale  without  ownership,  Non-delivery  of  a 
commodity  sold,  Rescission  of  Purchase,  Breach  of  Order,  con- 
tests about  Boundaries,  the  duties  of  Man  and  Wife,  the  law  of 
Inheritance,  Violence,  Abuse  and  Assault,  Gambling,  Miscel- 
laneous Disputes." 

"  The  principle  and  meaning,"  says  Sir  H.  S.  Maine,*  "  of  this 
ancient  classification,  strike  me  as  obvious.    The  compiler  of 

»  Narad*.    Trans,  by  Dr  Jolly,  6.  «  Early  Law  and  OnrtouLp.  881. 
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Narada  or  hia  original,  makes  the  assomptioQ  thiftt  men  do 
qnarrel,  and  he  sets  forth  the  mode  in  whioh  their  quarrels  may 
be  adjudicated  upon  and  settled  mthodt  bloodshed  or  violence. 
The  dominant  notion  present  to  his  mind  is  not  a  Law,  or  a 
Bight,  or.  a  Sanction,  or  the  distinction  between  Positive  and 
Nataial  Law,  or  betwe^i  Persona  and  Things,  bujk  a  Court  of 
Justice.  The  great  fact  is^  that  there  now  exists  an  alternative 
to  private  reprisals,  a  mode  of  stanching*  personal  or  hereditary 
blood-feuds  other  than  slaughter  or  plunder.  Hence  in  front  of. 
everything  he  places  the  description  of  a  Court,  of  its  mechan- 
ism, of  its  procedure,  of  its  tests  of  alleged  fistcts*  Having  thus 
begun  with  an  account  of  the  great  institution  which  settles 
quarrels,  he  is  led  to  distribute  law  according  to  the  subject 
matter  of  quarrel,  according  to  the  relations  between  human 
beings  which  do,  as  a  fact,  give  rise  to  civil  disputes.  Thus 
Debt,  Partnership,  the  Marital  Belation,  Inheritance  and  Dona* 
tion  are  considered  matters  about  whioh  men  at  a  certain  period 
of  civilisation  do,  as  a  fiibct,  have  differences,  iemd  the  various 
rights  and  liabilities  (as  we  should  call  them)  to  which  they 
give  rise,  are  set  forth  simply  as  guides  towards  determining 
the  judgment  which  a  Court  of  Justice  should  giv^  when  called 
upon  to  a(^udicate  upon  quarrels." 

Next  to  the  XII  Tables,  the  Pradtorian  Edict  rai^ks  as  the 
most  important  source  of  Roman  law.  In  form,  each  item  in 
the  Edict  was  a  declaration  of  the  Praetor  that,  under  given 
drcumstances,  he  would  grant  an  Siction,  or  a  special  defence. 
The  Perpetual  Edict  was  thus  a  collection  of  actions ;  and  the 
order  in  which  they  were  mentioned  naturally  followed,  with 
more  or  less  fidelity,  the  XII  Tables,  of  which  the  Edict  was  at 
once  a  supplement  and  an  emeudation.  The  Codes  of  Hermo- 
genian,  Theodosius,  and  Justinian  do  not  strike  out  any  new 
classification  ;  the  Digest  and  Code  are  not  arranged  upon  any 
logical  or  scientific  principle.  The  plan  that  is  followed  hardly 
gives  any  clue  to  the  place  where  we  should  expect  to  find  a 
given  text,  and  not  seldom,  some  of  the  most  important  texts 
are  not  to  be  found  in  the  place  where  the  arrangement^ 
sadi  as  it  is,  would. lead  us  to  expect  them.  Pothier  spent 
masxy  years  of  his  life  in  bringing  into  order  the  detailed  ex- 
position of  the  Titles  of  the  Digest  of  Justinian,  but  he 
scarcely  ventured  to  alter  any  of  the  titles  themselves,  although 
he  omitted  a  few  that  were  absorbed  under  others.  Even 
within  those  limits,  Pothier's  arrangement  of  the^  Digest  is 
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simply  invaluable  to  any  one  that  has  oooasion  to  consolt  that 
work. 

Bnt  in  some  of  the  elementary  works  prepared  by  Roman 
jurists  as  introductions  to  the  study  of  the  law,  a  remarkable 
attempt  is  made  to  introduce  a  logical  classification.  Gkdus, 
and  after  him  Justinian,  in  his  Institutes^  introduced  a  famous 
threefold  division  of  law.  All  our  law,  he  says,  may  be  divided 
into  three  branches,  for  it  relates  to  Persons,  to  Things,  or  to 
Actions.^ 

The  striking  feature  in  this  airangement  is  the  place  assigned 
to  Actions — a  topic  closely  corresponding  with  Law  of  Pro- 
cedure. It  comes  last,  while  in  the  XII  Tables,  as  in  Narada,  it 
stands  first  In  the  time  of  the  classical  jurista,  Substantive 
Law  has  thus  definitively  taken  precedence  of  Adjective  Law. 
Gains  recognises  as  clearly  as  Bentham  or  Austin,  that  Pro- 
cedure is  only  a  means  to  an  end,  and  that  the  primary  object 
of  consideration  in  a  legal  treatise  is  not  the  form  of  action, 
but  the  vindication  of  Rights  and  the  enforcement  of  Duties. 
The  precedence  given  to  actions  in  the  XII  Tables  was  as 
much  out  of  place  in  the  Roman  Empire  as  it  is  in  any  modem 
system  of  law.  In  substance,  the  arrangement  of  Gains  is  an 
arrangement  of  Bights  and  Duties ;  but  as  such  it  is  open  to 
objections  that  Gains  could  not  well  have  avoided.  The  reason 
is  that  although,  in  fact,  Right  and  Duty  formed  the  pivot  of 
classification,  yet  the  fact  was  too  much  obscured  to  be  readily 
appreciated  even  by  the  jurists  themselvea  The  explanation, 
from  one  point  of  view,  is  to  be  sought  in  the  defects  of  their 
technical  language.  They  were  familiar  with  obUgatio  as  an 
equivalent  for  legal  Duty,  but  they  had  not  seized  the  corre- 
sponding idea  of  legal  Right  This  incompleteness  may  be 
traced  in  the  forms  of  actions. 

In  the  largest  class  of  actions  (ohUffotio)  the  question  wcub 
whether  the  defendant  was  bound  to  do  or  giva'  In  the 
other  class  of  actions  (aetianes  in  rem)  the  form  was  not  usually 
so  distinct;  if  the  action  were  for  ownership,  the  plaintiff 
alleged  **  that  the  thing  was  his  own.'' '  By  this  phrase,  the 
fact  was  obscured  that  the  action  was  to  enforce  *' rights"  of 
ownership.     The  ^'  right "  of  the  plaintiff  is  implied,  but  it  is  not 

^ Omn$  auiem  jui,  (|tio  utimur  vd ad  petrnnnu  perUnet,  vd  ad  ru  vdad ofticmi, 
(J.  1,2, 12;  0.1,8.) 

*  Cam  imendimui  dare,faeere^  prautare  OPORTERB.  (G.  4,  2.) 

*  Rem  UiUndAmui  nottvam  U9i.    (O.  4,  2.)  r^^^^T^ 
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explicitly  aeserted  as  ''  duty  "  is  in  nctiones  in  personam.  But  in 
one  class  of  actions  in  rem^  namely  those  relating  to  servitudes, 
the  right  of  the  plaintiff  was  explicitly  asserted.^  The  plaintiff 
alleged  that  he  had  a  right  of  use  or  usufruct ;  of  passing,  or 
leading  water ;  or  of  building  higher  or  of  prospect,  as  the  case 
might  be. 

Jtu^  the  nearest  equivalent  to  the  conception  of  a  Bight,  was 
thus  confined  to  an  insignificant  class  of  rights  of  property ;  it 
was  not  used  with  reference  to  ownership ;  and  consequently 
the  jurists  were  a  long  way  from  perceiving  that  even  ohligatio 
is  only  a  right  looked  at  from  the  point  of  view  of  the  promisee 
instead 'of  the  point  of  view  of  the  promisor.  The  order  of 
development  of  juridical  ideas  among  the  Romans  stands  thus: 
— AonoN,  Obligation,  Jus. 

In  the  early  stage  of  law,  as  will  be  seen  more  frilly  hereafter 
(Book  IV.  Law  of  Procedure),  the  legal  remedy  is  the  only  con- 
ception brought  to  the  front ;  the  notion  of  obligation  even  ia 
latent,  and  the  question  submitted  for  trial  is  whether  the 
plaintiff  has  made  a  true  assertion,  not  whether  he  has  a  legal 
right  or  the  defendant  has  failed  to  perform  a  legal  obligation. 
Next,  the  idea  of  obligation  is  introduced  in  a  manner  highly 
instructive.  The  question  submitted  for  trial  is  whether  the 
defendant  imght  to  pay  a  sum  to  the  plaintiff  that  sum  being 
in  fact  a  wager  as  to  the  truth  of  an  assertion.  Another  step,, 
and  we  find  the  plfidntiff  claims  explicitly — rem  euam  essey 
implying,  but  not  asserting,  that  the  plaintiff  has*  A  BIGHT  of 
ownership. 

Attention  to  these  facts  enables  us  to  understand  how  Gains 
came  to  classify  law  substantiaUy  as  a  system  of  rights  and 
duties,  while  he  himself  was  not  fully  conscious  of  the  principle 
by  which  he  was  guided.  Men  learn  to  use  language  with  pro- 
priety before  they  discover  and  name  the  parts  of  speech. 
Roman  law  had  assumed  a  shape  in  which  the  determining 
principle  of  arrangement  was  the  formation  of  groups  accord- 
ing to  the  character  of  the  rights  or  duties  of  which  they  were 
composed;  but  the  principle  was  not  consciously  recognised. 
Gains,  indeed,  lays  down  a  principle  of  division,  but  that  serves 
only  to  separate  the  jiu  de  persanis  from  the  general  body  of 
the  law.  With  the  exception  of  the  jus  de  personis,  the  whole 
body  of   law  is  grouped  together  under  the    uninstructive 

^  Inimdmuijui  aUquod  nobU  tompetiri.    (G.  i,  8.) 
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heading  of  jus  de  rebu$.  Gains  offers  ho  explanation  of  the 
principle  of  sulMlivision  of  res^  except  the  &Ilacions  and  mis- 
leading division  of  ret  eorporalea  and  res  inearporcdei ;  and  it  is 
jnst  the  part  left  unexplained  that  is,  on  the  whole,  his  best 
and  most  enduring  contribution  to  the  orderly  arrangement  of 
legal  rule& 

The  classification  of  G-aius,  leaving  aside  the  Law  of  Pro- 
cedure, is  substantially  as  follows  :-^ 

Law  oovgebnino  Pebsons. 

I.  Slaves  and  Freedmep. 
n.  Pofeftat  over  ohildrexL 
in.  i/<MUM  or  Marital  Power. 
IV.  Jfondipium. 

V.  Tubdok  of  pofBoot  under  age  of  puberty. 
VI.  Tutda  of  women  above  the  age  of  pnberty. 
VII.  CSifra, 
L4W  oovcxsMnra  THiNOSb 
A.  Bee  Corporales. 

L  OwNXRBHiP,  or  ratber  ^tles  to  ownership,  including  a  paning 
reference  to  Servitudes. 
Ra  dMiUjuri9,rei  coiM»unei,re$pubUoae,re9  vmvenUaiu  (merely 
mentioned  m  paering). 
Bee  Incorporales. 
A.  Acquisition  per  unhenUatem, 
L  Bjbbiditas. 

(l)  Tuiamenta,  with  appendix  on  LefftUwnL 
(n.)  Fideieommitia  (both  universal  and  singular), 
(in.)  Succession  ab  intutato, 
n.  Bankruptcy.     {£(morum  vendUio,) 
m.  AfTOffotUf  Mkdi  in  manum  eofwenUo* 
(GaiuB  omits  the  contrast  to  acquisition  per  univenittUem,) 
L  Qblioatio. 

(I.)  Cfontractue. 

(XL)  DeUdum  (including  wrongs  to  Person  and  wrongs  to 
Property). 

Throwing  out  of  account  minor  points,  the  leading  divisions 
of  Substantive  Law,  according  to  Gains,  are  as  follows : — 

A.  Law    relating    to  PbrsonS   {Slavery,   PotestaSy    Manu$^ 

Tutela,  etc.) 

B.  Law  relating  to  OwNBBSHiP  and  Sbbvitude, 
a  Law  relating  to  iNHERiTANiSB  and  Lboagy. 

D.  Law  relating  to  Oeligatio  (including  I.  Contract,  and 

IL  Delict) 

A  comparison  of  this  table  with  the  classification  followed  in 

the  present  work,  shows  how  very  near  Gains  came  to  an 

arrangement  based  rigorously  upon  the  modem  conception 

of  Rights.  n        \ 
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«.  Rights  of  Freemen  as  suoIl    (Appeatrs  in  Gains  nnder 
Delictum,) 

A,  Rights  over  persons    Regarded    as    things.      Slavery, 

Potestas,  MantiSj  Mandpiufn  (not  TlOela). 
R  Ownership  (including  torts  to  property),  Servitude, 

and  Mortgage. 
a  Obligatio. 

1.  Contracts  and  Qaasi-Contracts  (as  in  Justinian). 

2.  Status,    Rights  over  persons  of  a  tutelaiy  not  pro- 

prietary character. 

B.  Inheritangb  and  Legacy. 

The  reader  will  observe  in  this  table  a  change  in  the  posi- 
tion of  Inheritance  and  Legacy.  That  topic,  on  account  of 
its  highly  complicated  character,  ought  clearly  to  come  after, 
instead  of  before,  obligatio.  The  arrangement  of  Gains  sins 
against  the  cardinal  rule  of  all  scientific  classification,  which 
requires  that  the  SBiPLE  should  come  before  the  complex. 
The  position  of  Inheritance  in  the  work  of  Oaius  was  pro- 
bably determined  by  an  accident  Having  concluded  the 
subject  of  Title  as  a  means  of  acquiring  ownership  of  indi- 
vidual things,  he  was  led  to  consider  Title  by  universal  suc- 
cession, of  which  Inheritance  is,  by  a  long  way,  the  most 
important  instance. 

So  much  mast  suffice  in  the  meantime  about  acquiring  single  things  :  for 
the  law  of  legacies,  by  right  of  which  you  acquire  single  things,  as  well  as 
that  of  trusts  when  single  things  are  left  you,  we  will  bring  in  more 
fidy  further  down.  Let  us  see  now,  therefore,  in  what  way  you  acquire 
tfaiz^  per  wUversitatem.  If  then  you  are  made  a  man's  heir,  or  daim 
hanorum  possession  or  if  you  adopt  a  man  by  arrogoHo  [or  receive  a  woman 
as  your  wife  in  numu^^  or  if  a  man's  goods  have  been  made  over  to  you  in 
order  to  uphold  the  grants  of  freedom  to  slaves,  in  that  case  all  that  is  his 
passes  over  to  you.  First,  let  us  look  narrowly  at  inheritances ;  these  are 
of  two  kinds,  for  they  belong  to  you  either  under  a  will  or  by  way  of  irites* 
tacy.  Firstf  let  us  look  narrowly  at  those  that  come  to  you  under  a  will.  In 
this  it  is  necessary  at  the  outset  to  set  forth  how  wills  are  drawn  up.  (J.  2, 
9,6;  G.  2,  97-100.) 

Apart  from  the  mistake  into  which  Gains  was  thns  led  in 
making  Inheritance  precede  Obligation,  the  difference  between 
the  tables  lies  in  two  points.  In  the  second  Table,  delictum 
does  not  appear  as  a  separate  head,  but  in  so  far  as  it  consists 
of  wrongs  to  the  person,  it  appears  nnder  the  category  of 
**  Bights  of  Free  men  as  snch ; "  and,  in  so  far  as  it  consists  of 
wrongs  to  property,  nnder  •*  Slavery,"  **  Ownership,'/-eta    The 
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other  change  is  the  transfer  of  I\itela  from  group  A.  to  a  new 
g^onp  ^*  Stattus "  not  in  Gains,  and  consisting  of  rights  over 
persons  of  a  class,  bat  not  rights  partaking  of  the  character  of 
ownership.  With  these  exceptions,  the  arrangement  of  Gains 
coincides  with  a  classification  based  npon  the  distinguishing 
marks  of  Primary  Rights.  When  we  once  understand  why 
Gains  classified  tutela  with  potettas^  although  there  is  nothing 
in  common  in  the  nature  of  the  institutions,  and  why  he  co- 
ordinated delict  with  contract  as  sub-classes  of  obligation  it  will 
appear  how  completely  the  Romans  had  passed  away  from 
the  mode  of  thought  that  dictated  the  precedence  of  actions  in 
the  XII  Tables,  and  how  nearly  they  came  to  classify  the  sub- 
stantive law  on  the  basis  of  rights.  It  may  be  readily  granted 
that  the  arrangement  of  Gains  was  excellent  and  even,  allowing 
for  certain  peculiarities  in  the  Roman  law,  almost  theoretically 
perfect,  but  it  does  not  follow  that  in  a  modem  treatise  we 
ought  to  follow  him  slavishly  in  the  points  where  he  is  weak 
as  well  as  in  the  points  where  he  is  strong. 

Of  the  seven  dasses  included  in  the  Law  concerning 
Persons,  only  one — Guardian  and  Ward — ^is  represented  in 
English  law.  We  need  only  ask,  would  any  writer  on  English 
law  begin  with  Guardianship  and  Committees  of  lunatics  as  a 
leading  division  of  substantive  law,  and  throw  all  the  rest  into 
a  vague  category  called  ^  Things  t"  The  mere  statement 
of  the  question  is  enough  to  show  us  that  there  must  have 
been  some  special  features  in  the  Roman  law  making  a  divi- 
sion of  Law  of  Persons  at  least  plausible,  while  the  absence  of 
such  features  in  English  law  makes  it  absurd.  Those  reasons 
are  not  &r  to  seek. 

If  we  omit  the  class  of  Freedmen  (which  introduces  a  cross- 
division)  and  add  the  class  of  persons  that  are  at  once  9uijur%» 
and  not  under  any  form  of  guardianship,  we  get  a  curiously 
exact  and  exhaustive  classification  of  Person&^    If  the  inhabU 
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tants  of  Rome  had  been  assembled,  they  could  all  have  been 
arranged  in  the  classes.  Each  would  have  found  a  place  in 
one  class,  and  no  person  would  have  been  entitled  to  go  into 
two  classes.  Tbus^  if  a  man  was  ranked  as  a  slave,  he  could 
not  appear  in  any  of  the  subsequeiit  classes  ;  if  a  person  were 
under  j>o^e«to«,  he  could  not  be  in  any  of  the  other  classes  ;  and 
so  on  throughout.  There  is,  however,  a  more  substantial 
ground  for  connecting  the  topics  of  the  '*  Law  concerning 
Persona.'*  Slavery,  potestcLs^  tuUla,  etc.,  are  examples  of  sub- 
ordination. The  law  of  persons  contains  an  account  of  the 
different  species  of  authority  to  which  a  person  in  Rome  might 
be  subjected.  These  facts  point  to  a  much  closer  connection 
between  the  various  groups  brought  under  the  Law  of  Persons 
than  is  found  to  exist  in  the  Law  of  Things.  But  the  cas^ 
does  not  end  there.  Whether  a  person  was  subject  to  one  of 
the  kinds  of  authority,  was  a  question  of  the  utmost  conse- 
quence in  the  practice  of  the  law.  A  slave  or  other  person 
subject  to  authority  laboured  under  numerous  legal  disabilities, 
and  naturally  the  first  question  that  suggested  itself  to  a  legal 
adviser  was  whether  his  client  or  the  opponent  was  under  one 
or  other  of  the  species  of  authority.  The  first  book  of  Gains 
and  Justinian  is  occupied  with  a  statement  of  the  rules  for 
determining  whether  a  given  person  was  in  slavery,  or  under 
patestas,  or  tutela,  etc. 

These  considerations  explain  why  the  several  classes  forming 
the  jus  de  Personts  formed  a  distinct  group,  and  why  that  group 
was  placed  in  the  foreground.  In  the  Roman  world,  legal 
capacity  was  the  exception,  as  with  us  it  is  the  rule ;  and  fre- 
quently before  a  case  could  be  heard  on  the  merits,  it  was 
necessary  to  determine  a  question  of  status  or  conditio  of 
one  of  the  parties  in  a  preliminary  action,  called  actio  prcsjudi- 
eiaKs.  Both  theoretical  and  practical  considerations  therefore 
point  in  the  same  direction — to  give  the  first  place  to  the  law 
concerning  persons. 

It  is  a  mistake  to  regard  the  object  of  the  jurists  to  be  an 
enumeration  of  the  cases  of  legal  incapacity.  As  a  matter  of 
fiuH;,  Gains  deals  with  incapacity  under  the  several  heads  of 
Property,  Testament,  Contract,  etc.,  connecting,  very  properly, 
^e  instances  of  incapacity  with  the  particular  rights  that  the 
classes  of  persons  were  incapable  of  enjoying.  Moreover,  if 
the  object  had  been  to  enumerate  the  classes  of  persons  incap- 
able of  acquiring,  pereqrini  could  not  have  been  omitted.    But 
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Gains  does  not  mention  Peregrini  among  the  classeB  of  persona ; 
he  refers  to  them  under  the  several  heads  of  acquiaition  of 
which  they  were  incapable.  The  element  common  to  all  the 
classes  of  persons  is  that  they  are  imder  various  forms  of 
authority,  and  except  in  the  case  of  impubersi  and  furiosi,  the 
incapacities  to  whidi  they  are  subject  are  not  inherent,  but  are 
a  consequence  of  their  subordination.  Thus  a  slave  cannot 
acquire  property  for  himsel£  Whyf  Because  whatever  he 
acquires  belongs  to  his  mast^«  He  cannot  bind  himaelf  to 
render  services  to  another;  because  all  his  services  are  the 
property  of  his  master.  The  incapctcity  of  a  slave  to  act  for 
himself  is  merely  the  other  side  to  the  rights  of  his  master. 

There  is  %n  objection  to  the  grouping  of  the  several  claases 
under  one  category ;  but  it  is  an  objection  that  no  jurist  in  the 
time  of  Gains  could  have  been  expected  to  entertain.  It  is  an 
objection,  however,  that^  in  the  present  state  of  knowledge, 
must  be  considered  and  decided.  On  looking  more  narrowly 
into  the  several  claases  we  meet  a  cross-division.  Gaiua  treats 
Freedmen  (i.e.,  manumitted  slaves)  in  connection  with  slavery. 
But  manumitted  slaves  are  free  and  net  juris,  and  therefore 
logically  fall  into  the  aame  class  as  TuUUu  Agun,  JkUda  and  Cura 
have  little  or  nothing  of  a  legal  character  in  common  with  the 
other  classes  with  which  they  are  associated.  Slavery,  jM»fo«ta9, 
manus  and  mancipium  have  one  important  common  characteristic. 
They  are  all  cases  of  rights  closely  akin  to  ownership  over 
human  beinga  They  resemble  each  other  alao  in  the  modes  of 
acquisition  and  in  the  nature  of  the  relative  actions.  They 
form  a  group  of  the  most  distinctive  character.  But  the  rela- 
tions of  patron  and  freedmcui  or  of  tutor  and  pupiUus  are  entireljr 
different  In  no  sense  is  the  patron  owner  of  his  freedman  or 
the  tutor  owner  of  his  pupiUus.  On  the  contrary,  these  classes 
are  distinguished  by  reciprocih/  of  Bights  and  Duties, — «t  notion 
that  is  the  exact  antithesis  of  property.  If  to  these  classes  we 
add  two  others  omitted  by  Gains  and  Justinian — (1)  the  relation 
of  Parent  and  Cihikl,  where  the  parent  has  no  potestas  ;  and  (2) 
the  relation  of  Husband  and  Wife,  where  the  wife  is  not  in 
manu,  we  have  four  classes  of  persons  having  in  common  the 
characteriatic  of  reciprocity  of  rights  m  contrast  with  the  four 
dasses  characterised  by  a  relation  of  Ownership^  By  coUacting 
the  several  classes  in  one  group,  this  essential  and  fundamental 
difference  between  them  is  slurred  over  and  obscured.  If  the 
groups  ere  to  be  arraxiged  on  any  consistent  principle,  we  muat 
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pat  those  classeB  of  pergons  that  illuBtrate  the  idea  of  property 
in  jnztapoBitioii  to  property,  and  place  those  clasBes  that  are 
based  npon  the  idea  of  obligation,  alongside  other  obligationa 
It  has  been  suggested  that  the  consideration  of  slaves  naturally 
saggests  freedmen,  that  pote$tas  suggests  the  relation  of  Parent 
and  Child,  that  manui  is  naturally  associated  with  %he  relation 
of  husband  and  wife.  But  to  fikU  in  -with  this,  would  be  to 
make  contiguity  instead  of  simil«nty  the  basis  of  classification, 
and  to  destroy  the  possibility  of  any  consistent  or  logical 
arrangement. 

A  similar  question  is  raised  by  the  positipi^  of  Delicit.  Gains 
treats  cotUtaetuM  and  delictum  as  two  co-ordinate  classes  fonoiug 
the  division  of  obligatianes.  Justinian  adds  Quasr-contraot  and 
Quasi-delict.  Quasi-contract  is  a  distinct  class  and  will  be 
explained  hereafter;  bi^t  quasi-delict  is  not  logically  dis- 
tinf^nishable  from  delict.  It  means  certaji^  ;Qew  delects  intro- 
duced by  the  £dict  of  the  Pr«dtor. 

To  understand  the  connection  ^hsA  subsisted  in  a  Roman 
mind  between  two  such  unconnected  subjects  as  an  assault  and 
a  contract  of  sale,  we  must  look  to  the  forms  of  action.  Delict 
and  contract  were  alike  enforced  by  actions  in  personam;  and 
in  this  respect  they  stand  in  contrast  with  the  other  topics 
dealt  with  by  Oaius,  where  the  proceeding  was  by  an  action 
tn  f^0f9ik 

ObKgatio  was  coextensive  with  actions  in  personam^  and  it  was 
natural  that  the  jurists  should  unit^  in  one  oJaas  the  several 
groups  of  rights  or  duties  th^  wsr.e  .c^orced  by  ^oitions  in 
personam. 

An  action  is  nothing  ^ebe  hut  the  right  ^o  foUofv  up  by  legpjl  proceedings 
what  is  qne^M  4ue.    (J.  4,  j6,  jpr.) 

It  remains  to  spe^  of  actions.  If  np^  we  ask  hoijir  niany  kinds  pf  actions 
there  are,  it  seems  true  to  s^y  there  are  two,  in  rem  and  in  personam. 
Those  that  have  said  there  are  four— a  number  reached  by  bringing  in  the 
kinds  €]/[  sp0nsienu—\Av^  not  observed  that  they  have  ibrpught  some  species 
of  actions  in  among  tlie  kinds  {getura).    (iG.  4,  J.) 

Of  all  actions  in  whiqh  a  q\^^tf99  ,l^tw^en  parti^  i^  rai^i^  c^i  any 
matter  before  judges  or  arbiters,  t)ie  chjef  division  i^  into  two  distinct 
kinds,  nanpiely,  in  rem  (for  a  thing),  and  in  personam  (against  a  person). 
a.4,6,1.) 

The  aotioDS  a  man  brings  against  a  person  under  an  obligation  to  him, 
cither  by  i^sasfm  qf/Contract  or.of  wvongrdoing  («r  m^fido\  are  aotio^  im 
personam  gii(en  to  ^^et  1)^  ca«^  In  ^^sl  l^e  aUcges  in  his  stat/q^p^ent  of 
dai^i  that  his  oppoi^ent  ought  to  ^giye  or  do  [or  furnish]  something,  or  he 
puu  it  in  certain  other  ways.    (J.  4^  6,  i ;  G.  4,  2.) 
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An  action  is  in  rem  when  we  allege  in  the  statement  of  claim  either  that 
a  corporeal  thing  is  ours,  or  that  we  may  avail  ourselves  of  some  right— of 
use  or  usufruct,  for  instance  ;  of  passing,  driving  beasts,  or  leading  water ; 
or  of  building  higher,  or  of  prospect.  The  opponent,  again,  has  a  negative 
action  quite  the  other  way.    (G.  4,  3.) 

An  action  may  be  brought  against  a  man  that  is  under  no  legal  obligation, 
but  against  whom  some  one  is  moving  about  something  in  dispute.  In  this 
case  the  actions  that  are  given  are  in  rem,  I^  for  instance,  a  man  is  in  pos- 
session of  some  corporeal  thing  which  Titius  affirms  is  his,  and  the  possessor 
says  he  is  owner,  then  if  Titius  alleges  in  the  statement  of  claim  that  it  is 
his,  the  action  is  in  rem.  Similarly,  if  a  man  brings  an  action  to  assert  a 
right  he  claims  over  a  thing — a  farm  for  instance,  or  a  house,  or  a  right  of 
usufruct,  or  of  passage  over  a  neighbour's  farm,  or  of  driving  beasts,  or  of 
leading  water  from  a  neighbour's  farm — the  action  is  in  rem.  The  action  to 
assert  a  right  to  landed  estates  in  town  is  of  the  same  kind  ;  as  when  one 
brings  an  action  to  assert  a  right  he  claims  to  raise  his  house  higher  or  to  a 
prospect,  or  to  throw  out  anything,  or  to  run  a  beam  into  a  neighbour's 
house.  On  the  contrary,  too,  return  actions  have  been  given  in  regard  to 
usufruct  and  servitude  over  landed  estates  both  in  country  and  in  town  ;  so 
that  a  man  can  allege  in  his  statement  of  claim  that  his  opponent  has  not  a 
right  to  a  usufruct,  to  pass,  to  drive  beasts  or  lead  water,  and  again  to  build 
higher,  to  have  a  prospect,  to  throw  away  something,  to  run  in  a  beam  : 
these  actions  too  are  in  rem^  but  negative.  An  action  of  this  kind  is  not 
given  in  disputes  about  corporeal  things.  In  them  the  plaintiff  is  the  man 
not  in  possession ;  and  the  man  in  possession  has  no  action  given  him  by 
which  he  can  deny  that  the  thing  is  the  other's.  One  case  no  doubt  there 
is  in  which  the  man  in  possession  none  the  less  comes  to  play  the  part  of 
plaintiff,  as  will  appear  more  fittingly  in  our  larger  book,  the  Digest, 
a.  4,  6, 1-2.) 

Actions  in  rem  we  call  vindiccUiones  (claims  to  a  thing) :  actions  in 
personam^  in  which  it  is  alleged  in  the  statement  of  claim  that  one  ought 
to  give  or  do  something,  are  called  condictiones.    Q.  4i  6,  15  ;  G.  4,  5.) 

The  clasfiification  in  the  present  work  is  based  explicitly,  as 
that  of  Gains  was  implicitly,  on  Rights  and  Duties.  The  lead- 
ing divisions  of  Bights  and  Duties  must  be  sought  in  their 
most  elementary  characteristics.  The  object  of  law  is  to  pre- 
vent harm  and  ensure  benefits.  The  acts  forbidden  by  law 
are,  or  are  supposed  to  be,  noxious ;  the  acts  required  are,  or 
are  supposed  to  be,  beneficial.  Now  it  is  manifestly  easier 
to  prevent  harm  than  to  promote  good.  It  is  easy  to  say, 
•*  Thou  shalt  not  kill ; "  it  is  harder  to  say,  "  Thou  shalt  save 
from  death,  if  it  be  in  thy  power."  In  moral  guilt  there  may 
be  little  difference  between  the  man  that  pushes  another  into 
deep  water,  and  the  man  that,  seeing  him  there  in  danger  of 
drowning,  refuses  to  admit  him  into  his  boat;  but  in  law, 
between  those  men  lies  the  gulf  that  separates  innocence  from 
the  gravest  of  crimes. 
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In  makmg  a  dietinction  between  Acts  and  Forbearances,  we 
touch  upon  something  that  has  a  practical,  as  well  as  a  logical 
Talne.  The  State  entertains  no  difSculty  in  requiring  all  men 
universally  to  forbear  from  doing  harm ;  but  it  seldom  ventures 
to  impose  on  men  generally  the  duty  of  rendering  services. 
All  men  must  **  not  kill ; "  but  only  psurents  and  guardians  or 
specified  individuals  are  bound  to  preserve  the  life  of  others. 
This  is  a  type  of  many  cases.  Duties  to  forbear  bind  all  men 
generally;  duties  to  do  are  imposed  on  specified  individuals, 
and  for  the  most  part  not  without  their  own  consent.  Some 
few  duties  to  forbear  (generally  or  always  of  the  nature  of 
forbearance  to  exercise  a  Bight)  are  imposed  on  specified  indi- 
viduals only.  We  may  thus  divide  Duties  (and  by  implication 
Rights)  into  two  classes. 

L  Duties  binding  all  men  generally.  These  are  always 
Duties  to  forbear,  or  Negative  DuTiEa 

The  correlative  Rights  are  called  Rights  in  rbm. 

n.  Duties  binding  specified  individuals   only.     These  are* 
nearly  always  Duties  to  do,  or  PosniVE  Duties.     Sometimes, 
however,  they  are  Negative  Duties. 

The  correlative  Rights  are  called  Rights  in  personam} 

Rights  in  rem  correspond  to  Universal,  Negative  Duties. 
They  may  be  divided  into  three  classes.    In  the  first  class, 


>  l%e  phrftses  m  rem  and  in  penonam  are  not  altogether  satisfactory,  but  tbey 
were  need  by  the  Ronuui  jurists  in  an  analogous  sense,  as  in  the  distinction  between 
actiona  in  rem  and  actions  in  penonam.  In  an  action  in  ren»,  no  duty  is  alleged 
against  any  spedfio  indiWdnal;  but  the  plaintiff  merely  alleges  that  the  thing  in 
qvustion  "  is  his  own,'*  and  the  action  lay,  not  against  any  specified  indiyidttal,  but 
against  any  one  in  poaseasion  of  the  property.  In  an  action  in  permmam,  a  breach  of 
doty  was  aUeged  against  a  specified  individual. 

A  few  other  examples  of  the  ezpreaaions  in  rem  and  in  penonam  may  be  cited. 

SaBcepUonei,  i,e.,  special  defenoea  introduced  by  the  Prastor,  were  said  to  be 
permmae  eohaerenUs,  when  they  could  be  used  only  by  one  or  more  specified  indi- 
-vidnala  ;  and  rei  eohaerentet,  when  they  oould  be  used  not  merely  by  the  debtor,  but 
by  any  one  against  whom  the  debt  might  be  daimed.     (D.  44,  1,  7,  pr. — 1.) 

Agraementa  {pacta)  might  be  either  in  rem  or  in  pereanam,  (D.  2, 14,  7,  8.) 
Hiub  if  I,  a  creditor,  agree  **  not  to  sue,"  the  debt  is  extinguished,  and  neither  the 
heira  of  the  debtor  nor  his  sureties  can  be  troubled.  But  if  I  agree  '*  not  to  sue  the 
debtor,  Lucius  Titius,"  it  is  open  to  me  to  sue  his  sureties ;  or,  if  it  was  so  under- 
stood, bis  heira.  (D.  2, 14,  57, 1.)  Lucius  Titius  is  a  specified  individual,  and  an 
agreement  in  favour  of  him  alone  u  said  to  be  a  pactum  in  pereonam;  on  the 
other  hand,  an  agreement  generally  in  favour  of  all  persons  that  are  liaUe  is  called 
^pactttm  in  rem. 

When  a  creditor  applied  to  be  put  in  possession  of  the  goods  of  his  debtor,  the 
besefit  of  tbe  act  accrued  to  all  the  other  creditors,  and  the  goods  when  sold  were 
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the  Duties  may  be  expressed  in  the  general  form,  "Thou 
shalt  not  harm  any  frte  man ; "  in  the  second,  ''  Thou  shalt 
not  harm  or  take  away  the  persons  that  are  his ; "  and  in  the 
third,  **Thou  shalt  not  harm  or  take  away  the  animah  and 
things  that  are  his."  The  rights  that  a  freeman  has  to  himself 
differ  from  the  rights  he  has  to  the  persons  that  belong  to  him, 
and  these  again  from  his  rights  to  the  animals  and  things  that 
belong  to  him. 

The  first  class,  then,  of  Rights  in  rem^  are  the  Rights  that  a 
free  man  has  in  respect  of  his  own  personality — such  as  his 
right  to  life,  liberty,  immunity  from  wilful  harm,  and  to  his 
good  name.  What,  for  example,  is  the  meaning  of  a  "  right 
to  liberty  "t  It  means  that  all  men  are  bound  to  abstain  from 
interfering  with  a  man's  freedom  of  action,  except  in  the  cases 
where  such  constraint  is  authorised  by  law.  This  duty  is 
negative ;  it  is  a  duty  to  forbear ;  and  it  binds  all  men 
generally.  The  right  to  freedom  is  therefore  a  right  in  rem. 
One  characteristic  of  these  rights  is  worthy  of  remark.  Not 
only  the  Duty  but  the  corresponding  Right  is  universal — 
among  free  men.  All  men  have  such  Rights ;  all  men  owe 
these  Dutie&  They  are  Duties  owing  by  all  men  to  all  men. 
The  corresponding  Rights  are  universal  and  primary.  With- 
out these  Rights  no  others  could  exist.  A  man  that  had  not 
a  Right  to  himself  could  not  have  a  right  to  anything  else. 
Such  Rights,  moreover,  precede  others  not  only  in  a  logical 
but  also  in  a  historical  order.  On  every  ground,  therefore,  as 
the  simple,  elementary,  primordial  rights  of  men,  these  deserve 
the  first  place  in  a  scheme  of  classification. 

The  second  group,  of  which  the  most  striking  example  is 

diyided  among  them.  The  bankraptoj  {miitia  in  pofMitioiiem)  wai  nid  to  be  allowed 
not  for  the  benefit  of  the  applicant  alone  {ptrtonM  mLiuM  fetmtiM\  bat  to  be  general 
{in  rem),  in  favour  of  all  having  daima  against  the  debtor.     (D.  42,  5,  12,  pr.) 

A  oontraot  or  other  transaotion  was  made  void  equally  by  foroe  or  fraud.  Bot 
there  was  a  difference  between  them.  A  oontraot  obtained  by  tiie  fraud  of  the  creditvH' 
was  void ;  bnt  it  was  not  void  if  the  fraud  were  by  anyone  eh».  But  a  oontraot  pro- 
eared  by  foroe  was  voAd,  by  whomsoever  the  foroe  was  exerted.  The  edict  maldng  the 
exercise  of  foroe  by  all  men  without  distinction  a  reason  for  invalidating  a  contract 
was  said  to  be  m  rm.     (D.  4,  2,  9,  1 ;  D.  48,  24,  5, 18.) 

Under  an  edict  of  the  Praotor,  any  one  threatened  with  injuiy  by  any  alteratioB 
of  a  building  or  construction  could  formally  prohibit  the  change,  aad  the  person 
making  the  change  oonld  not  then  proceed  until  he  had  obtsined  the  antfaority  of  the 
Pnstor.  This  prohibition  was  oi^led  nan^atio  operiM  novi.  As  it  was  a  ganecal 
pfohibilion  to  all  who  mi^t  seek  to  do  what  was  fortnddfln,  it  was  said  to  be  tn  rem. 
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SlaTery,  consists  of  thpse  Rights  in  rem  that  a  free  man  oonld 
have  over  other  human  beings.  A  slave  owed  his  master  no 
Ehitiea  As  against  the  slave,  the  master  had  no  rights.  Bnt 
as  against  all  the  world  he  had  rights  in  respect  of  the  slave, 
for  all  men  generally  were  bound  not  to  harm  or  take  away 
the  slave  from  the  master.  In  what  respects  the  rights  of  a 
master  over  his  slaves  differed  from  his  rights  to  his  ox,  or  to 
any  other  article  of  property,  will  duly  appear.  It  is  enough 
here  to  say  that  there  are  sufficient  reasons  for  separating  the 
group  that  consists  of  Slavery,  PotestMy  Manus^  Manoipiun^ 
from  Ownership,  to  which  in  most  points  it  is  very  closely 
allied* 

The  third  group  of  rights  in  rem  corresponds  with  Propertr 
in  the  widest  sense.  At  this  point,  the  question  arises,  what 
ought  to  be  included  in  the  consideration  of  Property  f  Gains 
gives  only  the  modes  of  acquisition  with  the  limitations  to 
which  they  are  subject,  and  does  not,  in  this  connection,  refer 
to  the  Rights  of  an  owner.  Under  the  head  of  **  Delict "  we  are 
introduced  to  the  remedies  that  an  owner  of  moveables  had  for 
the  protectioD  of  his  rights  ;  but  as  the  rights  of  an  owner  of 
immoveables  were  not  protected  by  actions  ex  delietOj  but  by 
Interdicts,  that  branch  of  the.  subject  is  passed  over.  It  has 
been  explained  why  Delict  was  classed  by  Gains  along  with 
contract  as  co-ordinate  members  of  the  class  of  obligationei.  It 
now  remains  to  consider,  whether  such  an  arrangement  is  con- 
sistent with  a  proper  scheme  of  classification. 

The  place  to  be  assigned  to  Delict  must  be  determined  by 
the  juridical  characteristics  of  Delict.  What  is  a  Delict  ?  Eveiy 
Delict  is  a  violation  of  a  right  in  rem.  We  are,  therefore,  in  a 
dilemma.  Either  we  must  dispose  of  delicts  once  for  all  under  the 
several  groups  of  rights  in  rem^  or  we  must  treat  the  same  subject 
twice  over,  once  under  rights  in  rem,  and  once  again  under 
obligation&  This  is  the  incongruous  result  arrived  at  by 
Blackstone  in  the  case  of  Rights  of  the  Person.  He  begins  his 
commentary  in  the  same  way  as  the  present  work,  with  prim- 
ordial, personal  rights;  but  he  returns  again  to  the  subject 
towards  the  end  of  his  book,  when  he  treats  of  *"  wrongs  "  to  the 
person.  This  is  inconsistent  with  the  most  rudimentary  notion 
of  a  logical  classification, — ^to  have  a  place  for  everything,  not 
two  places.  In  the  case  of  Rights  in  rem  to  things,  Blackstone 
avoids  the  difficulty  by  omitting  in  his  discussion  of  ownership, 
all  consideration  of  the  Rights  of  an  owner,  and  dealing  wild) 
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them  obliquely  at  a  later  stage,  under  the  category  of  wrongs 
to  property. 

Blackstone,  however,  oarrieB  the  anomaly  much  further.  He 
boldly  divides  Law  into  the  Law  of  Rights  and  the  Law  of 
Wrongs.  But  Right  and  Wrong  are  not  two  distinct  legal  en- 
tities ;  they  mean  the  same  thing  looked  at  from  two  points  of 
view.  A  wrong  is  simply  the  violation  of  a  Right,  and  has  no  more 
a  separate  existence  than  breathing  has  apart  from  the  lungs. 
Except  in  bringing  to  the  front  a  new  class  of  Personal  Rights, 
Blackstone  has  copied  Gains  in  the  position  he  assigns  to  delict ; 
but  not  understanding  the  reasons  that  made  such  a  course  in- 
evitable to  Gains,  he  has  started  axt  absurd  division  of  his  own, 
in  order  to  justify  his  imitation  of  the  Roman  Institutional 
writers.  If  Gains  had  ever  attained  the  distinct  conception  of 
Rights  as  a  basis  of  classification,  he  would  never  have  com- 
mitted the  solecism  of  co-ordinating  Rights  with  themselves 
under  the  name  of  wrongs,  as  the  two  leading  divisions  of 
Law. 

In  point  of  fact,  however,  Blackstone's  arrangement  is  not  so 
bad  as  his  explanation  might  lead  us  to  suppose.  Rights 
are  of  two  types.  Some  Rights  we  are  in  the  habit  of  con- 
sidering as  Rights,  before  they  are  violated  ;  other  Rights  we 
seldom  or  never  think  of  as  rights,  unless  they  are  violated ; 
and  even  then  our  attention  is  fixed  more  upon  the  violation 
than  upon  the  Right.  A  landlord  thinks  of  his  rent  as  some- 
thing that  he  has  a  right  to  receive,  before  payment  is  refused, 
for  in  the  ordinary  case  payment  is  not  refused ;  but  he  does 
not  in  the  same  way  think  of  his  ownership  as  a  right  of  ex- 
clusive possession,  until  some  one  trespasses  on  his  land.  One 
does  not  think  of  an  abstract  right  to  the  preservation  of  one's 
good  name  ;  and  even  when  that  right  is  violated  by  slander  or 
Jibel,  one's  attention  is  given  rather  to  the  particular  words  in 
which  one's  right  is  assailed,  than  to  the  right  itself.  This  dis- 
tinction runs  through  the  whole  law,  and  may  be  thus  stated 
in  general  terms : — Rights  to  services  or  acts  are  always  and 
naturally  presented  to  our  minds  under  the  aspect  of  Right  or 
Duty ;  we  think  of  the  services  as  something  to  which  we  are 
entitled,  that  is,  to  which  we  have  a  Right,  or  as  something 
that  some  one  is  bound  to  do  for  us,  that  is,  has  a  duty  to  per- 
form to  us.  The  violation  of  such  rights  is  exceptional ;  usuaUy 
the  Duty  is  performed,  and  thereupon  the  Right  is  extinguished. 
But  Rights  to  Forbearances — to  the  absence  of  acta,,  do  not  call 
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for  Dotice  until  they  are  violated  They  ^re  not  rights  against 
specified  penons,  but  against  all  men  generally,  and,  as  Rights, 
unlike  the  other  class,  they  are  not  extingoished  by  perform- 
anca  Rights  to  positive  services  are  rights  in  personam ;  Rights 
to  forbearances  are,  almost  invariably,  rights  in  rem.  When, 
therefore,  Blackstone  divides  Law  into  Bights  and  Wrongs^ 
he  in  reality  divides  Law  into  Rights  in  personam^  and  Rights 
m  rem.  By  Rights  he  does  not  mean  all  rights,  he  means  only 
Rights  in  personam;  by  wrongs  he  means  a  violation,  not  of 
all  Rights,  bat  only  of  Rights  in  rem.  He  is  inconsistent  in  one 
point,  for  nnder  the  head  of  Rights  he  includes  one  class  of 
rights  tn  rem,  namely  Personal,  or,  what  he  calls  Natural  Rights. 
But  when  he  oomes  to  deal  with  wrongs  he  repeats  himself  by 
including  the  same  topic  under  the  category  of  violations  of 
rights  tn  rem.  In  point  of  fact,  however,  Blcickstone's  classifi- 
cation is  threefold — (1)  Titles  to  Property;  (2)  Rights  in  per- 
ionam;  and  (3)  Violations  of  Rights  tn  rem  or  Wronga 

Consistency  and  symmetry  of  arrangement  imperatively  de- 
mand that  Delicts  should  be  distributed  in  the  manner  in  which 
they  are  in  the  present  work.  Two  reasons  of  convenience- 
one  general,  the  other  special  to  Roman  law,  may  be  noticed  as 
leading  to  the  same  result.  By  separating  wrongs  to  the  per- 
son from  wrongs  to  property,  between  which  there  is  no  real  con- 
nection, we  are  enabled  to  put  in  the  foreground,  in  its  proper 
place,  the  class  of  rights  to  the  person*  Even  supposing  wrongs 
to  property  were  to  be  retained  as  a  class  under  that  designa- 
tion, it  would  be  necessary  to  sever  them  from  wrongs  to  the 
person.  Agaio,  in  Roman  law,  there  is  a  special  difficulty  in 
treating  wrongs  to  property  from  the  point  of  view  of  Delicts. 
A  delict  was  a  wrong  in  respect  of  moveable  property.  Wrongs 
in  respect  of  immoveable  property  were  set  right  by  Interdicts. 
From  the  Roman  point  of  view  there  is  an  awkwardness  in 
associating  Interdicts  with  actions  ex  delicto^  and  including  them 
under  a  common  category,  for  which  the  vocabulaiy  of  the 
jurists  provided  no  special  or  distinctive  name. 

We  have  now  to  consider  the  classification  of  Rights  in 
personam. 

Rights  in  personam  are  divided  not  according  to  their  objects, 
but  in  respect  of  their  origin.  Most  Positive  Duties  are  imposed 
on  individuals  only  with  their  consent ;  in  other  words,  by  Con- 
tract In  a  very  few  cases,  duties  are  imposed  on  persons  without 
their  express  consent,  but  under  circumstances  where^althougfa 
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their  consent  may  not  be  presamed,  it  ought  in  fairnesB  to  be 
given.  These  oases  are  known  under  the  name  of  Quasi*Con- 
TRAOT.  In  other  cases,  Duties  are  imposed  upon  persons  with- 
out regard  to  their  consent,  as  in  the  case  of  Patron  and  Freed* 
man,  Parent  and  Child,  and  TuUla.  For  these  cases  I  have 
ventured  to  employ  the  term  "  Status,"  —  a  word  that  in 
jurisprudence  has  been  much  given  to  wandering  at  large,  and 
may  now,  without  impropriety,  be  assigned  to  a  useful  and 
unoccupied  position.^  Reasons  have  already  been  given  in 
&vour  of  the  removal  of  Tutela  from  the  same  class  as  slaveiy 
and  potestas. 

In  all  the  groups  that  are  included  in  the  present  work 
under  the  foregoing  divisions,  it  may  be  said  that  each  species 
either  consists  wholly  of  one  kind  of  Rights  (in  rem  or  in  per- 
emuxm),  or  consists  of  one  kind  of  Rights  in  so  predominant  a 
degree  that  no  difficulty  arises.  But  a  very  extensive  and 
complex  topic  remains  outside  both  categories.  If  mere  logical 
distinctions  were  to  be  pedantically  adhered  to,  the  subject  of 
Inheritance  would  be  taken  under  Rights  in  rem.  The  right 
of  an  Heir  in  the  Roman  Law  was  a  Right  in  rem,  eoid  both 
theoretically  and  practically  was  dealt  with  as  a  kind  of  pro- 
perty. But  Inheritance  has  a  peculiarly  complex  and  distinc- 
tive character.  It  includes  Rights  both  in  rem  eaxd  in  personam; 
and  not  merely  Rights,  but  Duties  or  liabilities.  While,  there- 
fore, it  must  be  taken  as  a  distinct  group  if  placed  under  the 
head  of  Rights  in  rem,  there  is  an  inconvenience  in  taking  it 
up  before  the  consideration  of  Rights  in  personam.  The  simple 
ought  to  go  before  the  complex,  and  the  separate  groups  of 
rights  should  be  discussed  before  entering  on  so  complicated 
a  form  of  succession  as  Inheritance.  Legacy,  as  a  mode  of 
acquiring  individual  rights,  ought  in  strictness  to  appear  in 
Book  I.  and  Book  11.  as  an  Investitive  Fact.  But  Legacy 
cannot  be  discussed  except  after  Wills ;  and  in  the  Roman 
Law,  the  proper  place  for  Wills  is  among  the  Investitive  Facts 
of  Inheritance.  Legacy  must  imavoidably  be  taken  after  In- 
heritance. 

The  distribution  of  the  large  groups  of  law  on  some  con- 
sistent principle  is  essential ;  but  there  remains  a  question  of 

^  Loiti  Stair,  a  oelebrmted  writer  oa  Scotch  Law,  made  a  nmilar  olaM  under  the 
MOe  of  *' Obediential  ObHgationa.''  r^ ^^^T^ 
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even  higher  importancey  a  consideration  of  the  best  means  of 
arranging  the  innumerable  details  of  the  groups  into  which  law 
is  divided  It  is  here  that  Gains  is  defective ;  the  Digest  of 
Justinian  most  of  all.  In  that  voluminous  work  the  arrangement 
of  texts  under  the  Titles  resembles  nothing  so  much  as  a  heap 
of  ill-shaped  stones  thrown  out  of  a  waggon.  Nor  can  G-aius 
be  improved  by  filling  in  the  voids  that  he  has  left ;  the  piling 
of  notes  upon  the  text  makes  confusion  worse  oonfounded.  As 
a  text  book,  the  work  of  Gains  (and  the  same  may  be  said  of 
Justinian's  Institutes)  labours  under  two  great  disadvantages. 
It  gives  much  that  is  of  little  use  to  a  student  of  law  even 
from  a  historical  point  of  view ;  and  it  is  extremely  brief  on 
those  topics  where  the  Roman  law  is  of  most  value  to  a  student 
of  modem  jurisprudence.  Accordingly  the  present  work  is 
based  on  the  Digest,  and  it  becomes  necessary  to  seek  some 
principle  of  arrangement  in  grouping  the  multifarious  details 
with  which  the  Digest  furnishes  us. 

In  pursuing  the  plan  adopted  in  the  present  work,  the 
author  has  taken  a  hint  from  a  well-known  work  on  logia 
Professor  Bain  (Logic  of  Induction,  p.  248),  in  pointing  out  the 
defects  of  writers  in  the  natural  sciences,  makes  the  following 
pertinent  observation: — "In  chemistry,  no  less  than  in  the 
natural  history  sciences,  a  regular  and  uniform  plan  in  tke 
descriptive  arrangement  is  more  than  an  aid  to  memory ;  it  is, 
further,  an  instrument  of  investigation."  In  the  following 
exposition  two  rules  have  been  observed: — (1)  That  the  order 
of  exposition  should  be  uniform ;  that  in  whatever  manner  we 
arrange  the  details  of  one  group,  we  should  arrange  the  details 
of  all  other  groups  ;  and  (2)  that  the  details  under  each  group 
should  be  arranged  in  divisions  that  shall  be  exhaustive  and 
mutually  exclusive.  Uniformity  is  at  once  the  merit  and  the 
test  of  a  classification.  If  the  grotips  are  selected  on  a  sound 
principle,  they  must  admit  of  uniform  exposition ;  if  they  admit 
of  uniform  exposition,  they  must  have  been  selected  on  a 
sound  principle. 

In  the  present  state  of  Comparative  Jurisprudence,  a  sound 
and  uniform  system  of  exposition  has  a  special  importance. 
Much  of  the  future  progress  of  the  scientific  study  of  law  must 
be  sought  in  a  comparison  between  the  laws  of  different 
conntriea  The  presence  or  absence,  the  fulness  or  scantiness 
of  particular  topics  of  law,  gives  a  ready  measure  of  the 
difference  between  two  states  ot*  civilisation.    Thu%— to^rtoke 
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the  division  of  Rights  in  rem  in  respect  of  other  hnman  beings, 
and  comparing  the  age  of  Gains  with  Justinian,  we  have  to 
remark  the  disappearance  of  three  forms  (Mdnua,  Mdneipiumf 
and  Tutela  MuUerum).  Comparing,  again,  the  Institutes  of 
Justinian  with  English  law,  we  observe  that  other  two  (Slavery, 
Potestoi)  also  disappear.  Take  again  Status.  The  relation  of 
patron  and  freedman  disappears  in  modern  law,  but  the  other 
branches  are  more  fully  represented  in  modern  than  in  Roman 
law.  The  meaning  of  this  change  appears  at  a  glance.  It  is, 
that  the  old  relation  of  (ownership  has  given  way  to  one  of 
reciprocal  ditties.  Again,  the  chief  contents  of  the  Law  of  In- 
heritance would  find  a  different  place  in  a  modem  code,  and  we 
should  thus  avoid  the  inelegance  of  treating  Legacy  as  an 
appendage  to  Universal  Succession :  but  it  would  not  be  pos- 
sible to  give  a  more  just  and  vivid  idea  of  the  character  of  In- 
heritance in  the  Roman  law,  than  by  assigning  to  it  a  dis- 
tinct and  peculiar  placa 

The  order  of  exposition  followed  is  expressed  by  the  several 
classes: — (I.)  Definition;  (II.)  Rights  and  Duties;  (IIL) 
Investitive  Facts;  (IV.)  Divestitive  Facts ;  (V.)  Trans- 
VESTrnvE  Facts  ;  (VL)  Remedies.  The  nature  of  this  division 
will  be  easily  understood  from  an  example,  say  the  poteetae 
enjoyed  by  fathers  over  their  children. 

The  potesUu  is  a  group  under  the  sub-class  of  Rights  in  rem. 
The  first  question  naturally  is,  what  is  the  meaning  of  itt 
The  answer  is  in  the  definition.  The  full  scientific  definition 
of  potestae  would  include  a  statement  not  merely  of  the  point43 
on  which  it  differs  from  other  kinds  of  Rights  in  rem,  as  Slavery 
or  Manue ;  but  an  enumeration  of  the  Rights  of  the  father  over 
the  son,  and  the  Rights,  if  any,  of  the  son  against  the  father. 
But  advantage  may  be  taken  of  a  very  convenient  distinction 
adopted  by  Mr  Mill  in  his  Logic  (Vol.  L  p.  155)  to  define 
potestae  in  a  less  exhaustive  and  more  summary  manner.  In 
the  **  definition/'  then,  of  a  group,  is  given  not  a  complete 
statement  of  the  essence  of  a  species,  but  only  as  much  as  is 
necessary  to  distinguish  it  from  other  groups  in  the  same  class, 
while  a  separate  division  is  assigned  to  the  enumeration  of 
Rights  and  Duties. 

When  the  nature  of  the  potestae  and  the  rights  and  liabilities 
of  the  father  are  understood,  the  next  question  is,  How  is  this 
group  of  Rights  and  Duties  created  t  How  does  a  person 
acquire   over  another  the  rights    summed  up  iiuthe  word 
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^Potestas^t  The  answer  to  this  question  is  given  in  the  words 
nsed  by  Btotham,  "Investitive  Facts."  The  term  is  not 
quite  satisfactory.  We  may  speak  of  investing  a  man  with 
a  Right,  but  not  so  well  of  investing  him  with  a  Duty.  But 
although  the  association  connected  with  the  word  implies  an 
acquisition  of  gain,  there  is  decided  convenience  in  using  the 
same  word,  whether  the  question  is  of  Rights  or  Duties,  or 
both. 

Corresponding  to  the  Investitive  Facts  are  the  facts  that 
extinguish  the  potestas.  By  what  means  may  a  person  be 
released  from  subjection  to  the  potestas  t  To  this  question  the 
answer  is,  the  DiVESTiTiVB  Facts. 

There  remains  a  third  class  of  facts,  at  once  Investitive  and 
Divestitive.  Of  this  nature  is  Adoption.  When  a  person 
transfers  the  rights  he  has  to  another,  the  transfer  divests  him 
of  the  potestasy  and  invests  that  other  with  it.  This  is  quite 
distinct  from  the  creation  or  extinction  of  the  poteatas,  A 
new  descriptive  term  is  wanted,  and  cd'ter  the  analogy  of  the 
other  words,  "  Transvbstitivb  "  has  been  coined  for  the 
purposa 

After  examining  the  Rights  and  Duties  expressed  by  the 
word  potestasy  and  the  circumstances  under  which  such  rights 
may  be  created,  extinguished,  or  transferred,  we  come  at  letst 
to  a  consideration  of  the  Remedies  applicable  to  the  fore- 
going Rights  and  Facts.  By  Remedies  a  full  account  of  the 
Procedure  to  vindicate  rights  is  not  intended ;  but  only  a 
brief  statement  of  the  special  actions  applicable  to  the  several 
groups,  with  any  facts  peculiar  to  them. 

These  divisions,  while  manifestly  distinct,  are  also  exhaus- 
tive. Every  rule  of  law  relating  to  any  group  may  be 
introduced  under  one  of  the  divisions,  and  cannot  be  placed 
in  more  than  one.  Moreover,  the  divisions  correspond  with 
practical  wanta  A  father,  for  example,  or  a  tutor^  desires  to 
know  his  Rights  and  Duties.  The  information  is  at  once  open 
to  him,  and  he  need  not  trouble  himself  about  Investitive  or 
Divestitive  Facts  or  Remedies.  Another  person,  again,  wishes 
to  know  whether  he  is  a  tutor,  or  how  he  may  avoid  the  office. 
He  must  look  to  the  Investitive  or  Divestitive  Facts,  and 
he  need  not  concern  himself  with  the  Rights  and  Duties  or 
Remediea  The  Remedies  would  never  be  consulted  except 
when  a  dispute  arose  and  the  parties  contemplated  litigation. 
A  Code  drawn  up  on  this  arrangement  would  thus  be  adapted 
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to  the  wants  of  different  clasees  of  persons.  Again,  this 
arrangement  facilitates  comparison.  The  rights  of  a  master 
oyer  his  slaves  may  be  at  once  compared  with  the  rights  of 
a  father  over  his  children,  «.nd  of  a  husband  over  his  wife  in 
manu;  and  these  again  with  the  reciprocal  obligations  of  parent 
and  child  in  the  absence  of  the  potestaa^  and  of  husband  and  wife 
in  the  absence  of  manus.  In  like  manner  the  Investitive  Facts 
and  Divestitive  Facts  may  be  compared,  and  when  these  are 
enumerated  in  historical  order,  singular  light  is  often  thrown 
upon  the  character  of  Boman  institutions. 
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i^  1  G  H  T  S     I  N     R  E  M. 


jfixat  Stbiction. 


EIGHTS  IN  REM  IN  RESPECT  OF  ONE'S  OWN 
PERSON. 


Definition. 

r  prevent  men  hnrting  one  another  is  naturally  a  'paramount 
object  in  every  syBtem  of  law.  It  ie  vain  to  protect  pro- 
perty, if  life  and  limb  are  not  secure.  But  no  system  of  law 
attempts  to  provide  a  remedy  for  every  hurt  that  may  be  done 
to  body  or  mind.  The  harm  may  be  trifling,  and  therefore 
undeserving  .of  attention  ;  or  it  may  be  grievous,  but  beyond 
reach  of  the  instruments  that  a  lawgiver  has  at  his  disposaL 
A  Une  must,  be  drawn.  The  law  specifies  the  instances  where 
it, requires  all  men  to  abstain  from  doing  harm  or  giving  pain 
to  one  another.  In  other  words,  every  man  has  a  right,  within 
the  limitsji^ped  by  law,  to  personal  immtuuty.  In  the  technical 
language  of  jurisprudence,  such  a  right  is  described  as  a  right 
tn  rem  in  respect  of  one's  person.  The  unlawful  causing  of 
pain  or  hurt  is  a  violation  of  such  a  right. 

But  pain  or  hurt  may  be  caused  in  two  ways ;  either  INTXN- 
TioKALLT  or  through  NEGUGENOE.  If  paih  or  hurt  were  caused 
fii<«n{jiofui%,  the  wrong  done  was  technically  called  an  injuria. 
The  term  injturia  may  be  defined  with  almost  perfect  exactness 
as  a  wilful  violation  of^a  riglit  in  rem  that  one  has  in  respect  ot 
one',  own  persoa  ^  o:,..e...GoogIe 
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Fop  harm  done  to  free  men  by  Negligence,  the  Roman  law,  at 
first,  provided  no  remedy.  By  the  XII  Tables  (T.  vm.  24,  p.  21), 
it  was  provided  that  a  person  accidentally  killing  another  should 
atone  for  the  deed  by  providing  a  ram  to  be  sacrificed  in  his 
place.  In  the  analogous  case,  however,  -ot  harm  done  to  pro- 
perty, the  XII  Tables  seem  to  have  provided  compensation 
in  cases  of  negligence,  and  even  of  accident ;  but  the  last  point 
must  be  considered  at  least  doubtful  (T.  Tin  5,  10,  pp.  20,  21.) 
Later  on  the.  lea  AquUia  (see  under  Ownership)  provided  an 
action  for  all  direct  damage  to  property,  whether  proceeding 
from  intention  or  negligence,  but  certainly  not  in  cases  of  acci- 
dent .  This  statute  did  not  apply  to  the  case  of  harm  done  to 
a  free  man  (Jiberum  corpus  aestimationem  non  reeipiat),  (D.  9, 
1,  3) ;  but  ultimately  the  Pradtor  extended  the  application  of  the 
lea  AqmUa  to  the  case  of  harm  done  to  free  persons  by  negli- 
gences (0.  9,  2,  5,  8.)  The  measure  of  damages  included 
charges  for  medical  attendance,  and  for  loss  of  work,  both  past 
and  ftiture.     (D.  9, 1,  3.) 

A  free  boy  was  Mnt  to  a  ■hoemaker  to  learn  a  trader  The  shoemaker,  in  a 
moment  of  irritation  caused  by  the  dulness  of  his  pnpil,  threw  a  last  at  him,  and 
destroyed  his  eye.  Could  the  father  of  the  boy  sue  the  shoemaker  for  the  damage  t 
The  answer  given  in  the  Digest  well  illustrates  the  dow  growth  of  the  law  upon  the 
subject  of  personal  injuries.  Julian  said  that  clearly  no  wy'itria  had  been  oonmiitted, 
beoanse  the  shDcmaker  did  not  Intend  to  gouge  the  boy's  eye,  but  to  teaoh  andooReet 
him.  He  had  a  doubt  whether  the  father  might  not  sue  on  the  oontraot  of  apprev- 
ticesh^  because  the  shoemaker  had  exceeded  the  fair  limits  of  oastigation.  But 
Ulpian  said  undoubtedly  an  action  would  lie  upon  the  lex  AqwtUit  as  extended  by 
thePnetor.   For,  said  he,  itAfiid  stievt^  oi^pcw  odi^iioCiir.  (D.  9,  2,5,  8;  D.  9,2,6.) 

The  conception  of  negligence  as  a  ground  of  responsibility, 
will  be  discussed  more  conveniently  in  relation  to  the  viola- 
tion of  rights  to  property,  and,  at  this  stage,  attention  may 
be  confined  to  intentional  violations  of  rights  in  rem;  in 
other  words,  to  the  characteristics  and  limits  of  the  delict  of 
injuria. 

The  subject  may  be  considered  under  two  heads, — ^First,  an 
enumeration  of  the  several  rights  constituting  the  class  of 
rights  in  rem  in  respect  of  one's  person ;  and,  second,  the  cir- 
cumstances that  made  the  infliction  of  pain  or  harm  an  injuria^ 
or  violation  of  these  rights. 

First,  Entthbbation  of  Sights  in  rem  to  One's  own  Person. 

I.  Harm  to  the  Body.— It  is  an  injuria  to  strike  a  man  with  your  fist, 
ibr  nutasce,  or  with  a  whip,  much  more  to  scDuige  him.  (J.  4,  4,  1 1 
G.  3i  320.)  ^  . 
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The  protection  of  the  bodj  was  naturally  an  object  of  solici- 
tude in  the  earliest  period.  The  XII  Tables  contain  provi- 
sions on  this  subject^  the  terms  of  which  k^ve  been  preserved 
to  us.^  All  wilful  hurt  to  the  body  was  included  under  injuria; 
and  also  a  threat  of  personal  violence,  if  accompanied  with  an 
apparent  intention  of  immediately  executing  it»  (D.  47,  10, 
15,  1.) 

An  iiy'ury  inflicted  on  the  mind  by  drugSi  being  primarily  an 
injury  to  the  brain,  may  be  included  under  the  head  of  wrongs 
to  the  body.  Examples  are  love-philtres  or  potions.  (D.  47, 
10,15,pr.) 

2.  Personal  Freedom. — To  imprison  a  man,  or  forcibly  keep 
faim  as  a  slave,  knowing  him  to  be  free,  was  an  offence  dealt 
with  by  a  statute  (Lex  Fabia  or  Favia)  in  existence  before 
Cicero.  (Pro  Babirio,  3 ;  D.  48,  15,  6,  2.)  That  statute  imposed 
only  a  pecuniary  penalty,  and  it  fell  into  disuse  when  kidnap- 
ping freemen  was  made  a  crime.  (D.  48, 15,  7 ;  G.  9,  20,  7  ; 
a  9,  20, 16.) 

3.  iNSULTSf — It  is  an  injuria  to  revile  a  man  in  ^iisAi^cifionviciumfaun), 
{J.  4.  4,  I ;  G.  3,  22a) 

dmvUknn?  waa  the  offeooe  of  pnblioly  inaoliiiig  or  mobbiiig  a  partioular  indi- 
▼idiial  (D.  47, 10, 15, 11 ;  D.  47,  10, 15,  9),  or  avsembling  before  his  honae  or  shop  to 
anooy  faim.     p.  47, 10, 15,  7.)    Thia  ofiRanoe  was  created  by  the  Pretor.' 

In  some  cases  insults  to  the  dead  become  an  injuria  to  the 
fiying,  not  exactly  for  the  reason  assigned  by  Lord  Coke  in  a 
celebrated  case  (Wraynam's)  that  justice  lives  although  the 
person  be  dead^  but  because  in  popular  estimation  a  man's 
personal  dignity  might  be  wounded  by  insults  offered  to  his 
predecessors. 

An  heir  waa  anppoeed  to  be  bound  to  uphold  the  good  name  of  the  person  whom 
he  aoooeeded,  and  an  inault  offered  to  tiie  oorpae  of  the  deceaaed  waa  looked  upon  aa 
Ml  inndt  to  faim.     (D.  47, 10, 1,  4.) 

Wben  the  atatoe  of  a  man'a  fathar,  placed  on  a  pedeatal,  ia  atroofc  with  atonea,  an 
it^mria  is  done  to  the  man  himaelf.  (D.  47,  10,  27^  If  tha  statue  were  joined  to  a 
iamh^  ao  aa  to  become  an  immoveable,  the  offence  waa  regarded  rather  aa  sacrilege^ 
snd  llw  remedy  of  the  son  waa  the  action  for  a  violated  tomb  {actio  mpideH  «ioM), 

1  MmmfvMwe  ri  o^frtgit  Ubero,  CCC,  [$i]  htvo  CL  poenam  tuHto, 
Siw^ewUmmruptU,  fU  cuni  eo  paeit,  talio  eHo.     (T.  Yin.  2,  p.  20.) 

^OmviehmauUMdieUury  vd a oonciMwne,  vdaeonventu,  hiocuta  coUaUoMvocum: 
«iMi  enm  m  umiot  comptwre$  voeet  cor^eruniur,  eotwUkm  appeUcOwr,  gvaH  etmvoeium* 
(D.  47,  10,  15,  4.) 

'  Qmi  odv&ttM  hcnoi  mare*  convtcUim  eui  feciaef  cti^wve  <^pera  factum  ciae  dicehur 
fm  fldvffVM  horns  moru  eonvieium  Jieret :  in  etmjudiekm  ddbo.    (D.  47,  10^  15,  2.) 
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4.  Slander,  Libkl. — ^It  is  the  dnty  of  every  one  to  abetain 
from  diminishing  the  reputation  or  good  name  of  another.^  The 
Prastor  says,  ^  Let  nothing  be  done  to  defame  any  manT  If  any 
one  does  anything  against  the  foregoing,  I  will  take  np  each 
case  on  its  merits,  and  visit  it  accordingly."  This  statement, 
althongfa  it  indicates  exactly  the  object  of  the  law,  is  too  wide, 
and  mnst  be  quaUfied  by  the  illustrations  here  subjoined.  A 
man's  reputation  may  be  assailed  by  acts,  or  by  words  written 
or  spoken. 

1*.  By  words. 

(1.)  To  insult  a  freeman  by  caOiiig  him  a  alave  is  an  it^wrkk    (G.  9,  85, 9.).    80 
likewise  to  call  one's  grandmother  a  slave  falsely.     (C.  9,  86, 10.) 
(2.)  To  call  a  man  an  infocmer  falsely.  Is  an  ii^uriA    (0.  9,  86,  8.)  - 

2^  By  writing. 

And  it  is  an  injuria  to  defame  a  man  in  prose  or  in  verse  whether  you 
write  the  libel,  draw  it  up,  or  publish  it,  or  wilfully  instigate  or  abet  those 
that  do.    0-  4i  49 1 ;  G-  3»  ^^O 

The  words  of  Justinian  are  taken  irom  the  Lex  Cornelia 
(b.  0.  81),  which  proceeds  thus  :*  "  Even  if  he  published  it  in 
the  name  of  another,  or  anonymously,  an  action  on  the  subject 
shall  be  allowed ;  and  if  he  that  did  such  a  thing  is  condemned, 
it  is  ordained  that  he  shall  be  by  statute  incapable  of  taking 
any  part  in  the  making  of  a  will." 

OamMn  is  the  word  employed  in  the  XII  Tables^  whibh  sanctioned  the  paniah- 
ment  of  beating.  That  pmiishment  was  taken  away  by  the  Lex  Portia.  CbrfMcHy 
says  Paul  (Paul,  Sent.  6,  4,  16),  inclndes  not  only  inscriptions  (cp^niminate)  and 
satirical  poetiy  [jKAinB\  but  every  form  of  writing.  Psottfrium  was  a  Ubel  oompoaed 
to  be  sung  in  public  (Paul,  Sent  6,  4, 10.)  Insults  conveyed  in  pioturea  were  also 
libeU 

It  must  be  borne  in  mind  that  there  was  no  injuria  without 
an  intention  to  destroy  another's  good  name.  Hence,  in  litiga- 
tion, each  party  might  lawfully  make  injurious  statements  of 
the  other ;  but  even  in  this  case  moderation  must  be  obeenred. 
(Paul,  Sent.  5,  4,  15.)  The  mere  circumstance,  however,  of  a 
libel  being  contained  in  a  document  sent  to  the  Emperor,  did 
not  protect  it  from  punishment.    (D.  47»  10,  15,  29.) 

^AU  Prcetor:  "  Ne  ^id  nrfamandi  canua  jUU:  $i  qm9  advmw  «a  fteerU,  proui 
ptaque  rei  erit,  anifnadveriam.*'    (D.  47, 10,  16,  26.) 

^Stkmti  tiUenui  nomine  ediderUf  ifd  tine  nomine^  vH  de  ea  re  agere  Uoerd^  et,  $i 
eimdeiMiahu  »U  qui  id  fecit,  imU$tab%lie  ex  lege  eteejubetur,    (D.  47,  le,  5,  9.) 

** InteeiabUii"  here  means  that  the  oonricted  person  could  neithar  mi^  acr  b* 
witness  to,  a  will    (D.  28, 1,  18, 1.) 
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The  truth  of  an  aUeged  libel  was  a  g6od  defence.  To  con- 
9titnte  a  libel  the  statements  mnst  be  not  merely  defamatory 
but  false.    (D.  47, 10, 18,  4 ;  a  9,  85, 10.) 

3*.  By  acta 

(l.)  And  it  is  an  injuria  to  take  possession  of  a  man's  goods  as  if  for 
debt  [and  to  put  them  up  for  sale]  when  you  know  he  owes  you.  nothing* 
(J.  4,4iJ;  G.  3,32a) 

(S.)  AUn  to  tfau  b  the  offenoe  of  demanding  m  •  deVt  wfaftt  !■  not  due,  In  order 
te  faijoTC  another's  oiedil    (D.  47, 10, 15,  88.) 

(8.)  It  was  naiud  to  toe  a  debtor  before  prooeeding  against  hla  niietiea^  and  who- 
ever, therefore,  paased  oyer  •  solvent  debtor  as  if  he  were  InsolTent,  and  prooeeded 
against  tiie  sineties  to  damage  his  oredit,  oomndtted  an  w^^MTio.    (D.  47, 10, 19.) 

(4.)  A  creditor  Is  boond  to  aooept  a  sohrent  safety  ;  and  if  he  refuses  one  who  is 
able  to  answer  for  the  debt,  with  the  object  of  defaming  bim,  he  oommiti  an  vn^wna, 
CD.  2,8,  M). 

(5.)  To  i^yprehend  a  person  as  a  fngitiTe  slavey  or  to  bring'  an  acltop  to  claim  a 
person  as  »  slavey  knowing  him  to  be  free,  is  an  tf^^urio.  (D.  47,  10^  12 ;  D.  47, 
10^22.) 

(6.)  He  that  flees  for  refuge  to  the  stataes  or  images  of  the  emperors,  to  make 
it  app^*'  false^  that  another  has  oilawf  uUy  imprisoned  him,  oonmdti  an  im^fvaHa* 
(D.47,10.)  :     ..  .     i.. 

5.  To  enter  a  man's  honae  against  his  will,  even  to. serve  a 
sommons^  was  regarded  as  an  invasion  of  his  privaoy.  (D.  47, 
10,23;  D.  47, 10, 15,  5.) 

The  lex  Cornelia  (B.a  81X  too,  speaks  of  injuriae^  and  has  brought  in  a 
special  actio  injuriarum.  This  action  lies  when  a  man  alleges  that  he  has 
been  beaten  or  scourged,  or  that  his  house  has  been  entered  by  force.  And 
by  ^ house"  in  this  case  is  understood  his  own  house  in  which  he  dwells,  or 
a  hired  house,  or  one  in  which  he  lives  rent-free  or  as  a  guest    (J.  4, 4,  8.) 

In  one  sense  this  offenoe  ean  hardly  be  considered  as  directed 
against  the  person  of  the  oocnpier,  bnt  it  was  against  his 
dignity  ;  for  the  majesty  of  a  Roman  citizen  was  supposed  to 
extend  beyond  his  strict  personality  to  his  immediate  belong- . 
ings,  and  even  to  his  dothes.  (D.  47,  10,  9,  pr.)  JHtectwnii 
who  sneak  into  a  house  to  steal,  were  guilty  of  a  criminal 
offence.     (Paul,  Sent.  5,  4,  8.) 

6»  Attempts  directed  against  the  chastity  of  boys  and  women 
oonstitate  injuriae. 

And  it  is  an  injurioy  to  keep  following  about  a  respectable  woman,  or  a, 
youth  stiU  wearing  the  praetexta*  or  a  young  girl,  or  to  attempt  any  one^s 
chastity.  And  clearly  there  are  many  other  forms  of  injuria,  (J.  4,  4,  i  ; 
G.  3,  22a) 


Thia  offcoee  oooiiated  hi  penfrtantly  following  them  about,  aa  raoh  < 
nit  waa  in  itaelf  »  reflection  on  their  character.    (D.  47, 10,  Ifi,  tt>*  r^  t 
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The  jMtieteeto  wae  worn  till  the  age  of  puberty. 

The  use  of  obtoene  language  is  an  injuria,  although  nob  raooeerfnny  aooompUahfa^ 
th6  immoral  intention.     (D.  47, 10,  16,  21.) 

To  acooet  {appdlare)  and  address  a  reftpeotaUe  woman  In  the  dress  of  a  mafton 
was  an  n^vria  if  tlie  object  were  to  conquer  her  chastity.  But  a  respectable  woman, 
if  dressed  as  a  slave  or  as  a  prostitute,  had  no  remedy  if  she  were  so  accosted.  (D.  47» 
10,  15,  15.) 

7.  It  is  the  duty  of  every  one  to  abetain  from  vexatioaely 
setting  in  motion  against  another  the  m€M>hine]y  of  the  law. 
(D.  47, 10,  13,  3.) 

8.  Another  case  is  this : — If  at  a  spot  where  men  commonly  pass  any* 
thing  is  kept  so  placed  or  hung  that  it  might,  if  it  fell,  do  harm  to  some  one. 
For  this  there  is  a  fixed  penalty  of  ten  aura.    (J.  4,  5,  i^ 

In  this  case  the  penalty  is  exacted  although  no  one  is  hnrt 
(D.  9,  3,  5, 11) ;  it  was  a  measore  of  police  for  the  safety  of 
the  streets.     (D.  9,  3, 1.) 

This  injury  is  called  a  quasi  delict  (qtuui  ex  mdUJicio).  This 
means  nothing,  however,  except  that  it  is  a  late  addition  to 
the  roll  of  delicts,  made  not  by  any  statute,  but  by  the  judicial 
authority  of  the  Pra&tor. 

Second,  What  Ceroumstanges  hade  the  iNFUOTiai!?  or  Paik 
OR  Hurt  an  injuria  t 

In  its  general  sense,  injuria  means  an  unlawful  act  (quod  nan  jure  Jif^ 
In  a  special  sense,  it  is  used  to  mean  sometimes  an  affront  {contumeUa^ 
from  contenmo,  in  Greek  u^ptg);  sometimes  a  wrong  (icu/pa^  in  Greek 
&6ixnfJM,) — and  this  is  the  sense  of  damnum  injuria  in  the  iex  Aqutliaj 
and  sometimes  unfairness  or  injustice  (in  Greek  &htxia\  for  when  a  deci* 
sion  is  wrongfully  given  {nan  jure)  against  a  man  by  the  Pcsetor  or  judex^ 
that  man  is  said  to  sufifer  an  injuria.    (J.  4, 4,  pn) 

Of  the  four  meanings  here  given  to  injuria^  only  ane  is  applic- 
able to  the  present  6ase.  Oenerally,  it  may  be  said  that  an 
injury  is  the  intentional  and  illegal  infliction  of  pain  or  huift. 
To  oonstitute  n  vicdation  of  a  freeman's  rights  to  his  own 
person,  three  elements  chiefly  must  concur. 

1.  The  violation  must  be  intentional ;  mere  negligence  does 
not  give  rise  to  injuria.  It  is  not,  however,  necessary  that 
the  wrong-doer  should  know  whom  he  hurts,  provided  he  has  a 
general  intention  to  hurt  some  one.     (D.  47, 10,  3,  2.) 

A  ftrikas  B  in  joke  or  in  a  Bparring-matoh.  A«  A  has  no  intention  to  injoxe  B,  ▲ 
does  not  commit  any  itrfuria,     (D.  47,  10,  8,  8.) 

An  astrologer  or  aoothsayer,  a  sincere  believer  in  his  art,  says  a  man  b  a  thief  who 
is  not ;  he  has  ottered  a  slander,  bat  he  has  not  oommitt«d  any  i^jwria,  for  he  is  hhn* 
self  in  error.     (D.  47,  10, 16, 18.  r^  T 
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A  strikef  B,  bdiMiag  him  to  b«  hb  iUVe,  Mid  Ihertf ore;  dttteidtffalg  hiittwd  iM 
c^nnsldag  hlLt  jurt  ri^^t,  A  does  ac*  oonuplt  anjrtvyurMH  elt^qgh  it ihowld  ^nm  out • 
that  in  ralitj  B  IS  free.     (D.  47, 10,  8,  4.) 

A  man  intending  to  Ut  Ids  slaVe,  mlsiies  Ids  alm^  and  aooidentidly  t^ts  a  freeman 
•tending  by ;  there  b  no  tn/urM.    p.  47,  10,  4.)         -  ^^   ^  ' 

2.  The  act  must  be  illegal.  Every  infliction  difpdin  id  not  aa 
injuiy,  bnt  only  such  aa  the  law  forbids.  Pain^  i^icted  by  the. 
law  itself  were  not  an  infraction  of  the  rights  of  personality. 
(D.  47, 10, 13, 1.)  Hence  a  magisttate  0Qtl4!|iQt>be  O^ompeU^d 
to  giye  compensation  for  such,  losses  aa  he  ca^ised  bk  the  course. 
ot  administering  justiiie,  provided  he  did  not  initenfionfiilly  abuieie 
hiB  authority.  (D.  47, 10, 28.)  Teachers  abo,  and  others  liet 
over  the  young,  were  perinitted  to  chlurtisd  .tibose  committed) 
to  their  care,  provided  they  did  not  employ  Undue  Severity*  i 
(D.  9,  2,  6.)  The  powers  of  masters  over  slaves,  &thefrs  over 
children,  husbands  over  wives,  in  this  respect^  wiU  be  ex-: 
tmined  more  fully  hereafter. 

But  the  most  usual  case  in  which  violence  was  permitted 
was  in  self-defence.  An  attack  upon  me  releases  me  from  the 
duty  of  respecting  the  person  that  assaults  me*  It  is  a  general 
principle  of  law  to  permit  men  to  repel  force  by  force,  or  to  use 
foroe  in  defence  of  a  right  p.  1»  1»  3  ;  D.  9,  2,  4,  pr.;  D.  4, 2, 13, 
1.)  Within  what  limits,  on  what  .occasions,  is  it  lawful  in  self- 
defence  to  hurt,  Of  even  to  kill  another  t  The  first  broad  dis- 
tinction is  between  a  wrong  already  completed,  and  one  in* 
process  of  consummation  or  immediately  impending.  When  the: 
wrong  is  consummated,  when  the  mischief  is  done,  it  is  never 
lawful  to  resort  to  force ;  the  peaceful  remedy  of  an  actipti.  or 
criminal  accusation  can  alone  be  employed.  But  if  the  invairion^ 
of  my  right  or  the  attack  on  my  person  is  not  completed,  as  a*, 
general  rule  force  may  be  used  in  defence.  (D.  48,  16,  3,  7; 
D.  43, 16, 3,  9.) 

A  shopkeeper  placed  a  lamp  In  a  lane  by  night,  end  a  paiser-by  stole  it  |  the  shop- 
keeper panned  and  caught  the  thief.  The  thief  thereupon  began  to  strilce  the  shop- 
keeper, to  make  him  let  go^  and  the  shopkeeper  in  the  fight  BcratchM  oat  hss  eye. 
The  shopkeeper  was  in  this  instance  justified,  but  he  woold  not,  if  the  thief  had  not 
began  the  fight,  nor  il  he  had  soratehed  out  the  thief  s  eye  mevsfy  froin  initation  at 
tiie  theft    iD.  9,  2,  f  2, 1.) 

A  second  point  is  whether  force  could  be  used  in  defence  of 
property  as  well  as  of  personal  safety.  As  regards  personal 
Bafety,  any  amount  of  force  was  justifiable,  if  it  was  reasonably 
necessary.     A  man  put  in  fear  of  his  life,  could  with  impunity 
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kill  his  aasaHant;  bat  if  he  could  haye  caught  the  moB^and 
there  was  no  necessity  for  killiiig  him,  he  was  not  jtutified* 
(D.  9,  2,  5,  pr. ;  C.  9,  16,  2  ;  0. 9, 16,  8.)  In  iieferioe  of  property 
less  latitude  was  giyen« 

_  To  Ipllwroogfolly  {injtmay  is  to.  kill  wl^en  you  ha^e  no  right  ta  There- 
fore he  that  kills  a  robber  does  not  come  under  the  lex  Aquitia^  esp^ially  if 
there  was  no  other  way  in  which  he  could  escape  the  danger.'    ().  4,  3,  2.) 

According  to  tUe  law  of  the  XII  Tables,  it  wciis  lawful  to  kill 
tiie  nocturniai  'thief,  but  not  a  thief  during  the ^day/unless  he 
wiBUB  provided  w^h  deadly  weapona :  The  Aquilian^law  is 
undedrstood  ^to  hare  imposed  a  restriction  on  this  somewhat 
dangercms  power,  by  admitting  the  justification  only  wfa^n  the 
sufferer  had  called  lustily  for  help.  (D.  9, 2,  4, 1.)  In  laiter 
times/ the  latitude  giyen  by  the  XTI  Tables  i^eems  to  have 
oeen  taken  away.  Ulpiah  says  (D.'48,  8,  9)  thai  even'  in  the 
case  of  the  nocturnal  thief,  killing  him  is  to  b^  justified  only  if 
the  owner  of  the  property  could  not  havie  spared  his' life  with- 
out peril  to  himselC  Thus,  in  effect,  the  eattreme  step  of 
killing  an  intending  thief  was  allowed  only  when  the  life  of 
the  person  assailed  was  in  peril,  as  well  as'  his  property.  Any 
minor  degree  of  force  was,  however,  justifiably  if  necessary  for 
the  defencer  of  one^s  property.  :  i   r 

3.  The  injury  must  be  inflicted  without  the  consent  of  the 
person  that  suffers  the  injury.^  But  when  one  wrong  affects 
two  persons,  one  of  whom  alone  consents,  such  consent  does 
not  take'  away  the  remedy  of  the  other; 

'  Thus  a  slave  may  willingly  be  led  to  risk'his  money  at  games 
of  chance^  but  his  master  may  stiH  siiffer  an  injury,  Sind  have^ 
an  action  against  the  person  who  through  the  slitl^  has  injured 
him.    (D.  47,  lOi  26.) 

Perhaps  the  same  idea  led  to  the  rule,  that  if  a  person  suffer^^ 
kig  an  injury  showed  at  the  time  up  indignation,  he  was 
considered  to  forgive  the  wrongdoer,  and  to  forego  all  rights 
to  damages  or  penalties  for  the  wrong. 

. ./ 
The  right  to  sue  is  lost  if  you  pretend  hot  to  be  hurl    And  therefore  if 
you  overlooked  an  «^W^^<^^-~that  is,  at  the  moment  you  suffered  it  gave  It  no 
further  heed — ^you  cannot  afterwards  change  your  mind,  and  revive  the 
M/tfrrVi  you  have  once  let  rest    0.4,4,12.)        ^  >-'    : 
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Inybstitivb   Facts. 

From  the  natnre  of  the  case,  rights  in  rem  to  one's  person  are 
not  created  by  any  ^pedal  ihvestitire  fietots,  nor  can  they  be  ex- 
trnpiiahedby  any  divestitive  £tct8.  -  The  duties  corresponding 
to  the  ri^ts  are  nearly  nniversal ;  they  are  duties  owing  by  all 
men  to  all  men*  The  rights  are  indelible,  and  they  belong  to 
one  simply  as  a  member  of  civil  adciety.  . 

Broadly,  but  not  quite,  accurately,  it  may  b^  said  that  jrights 
tn  rem  belong  to  every  man'  against  every  man.  The  exceptions 
fidl  into  three  cla8sea--(l).  Persons  that  bave  not  rights  in  rem; 
(2)  Persons  that  are  exempt  from  the  corresponding  duties; 
and  (3)  Substituted  or  vicarious  responsibility.  .     . 

I.  Persons  tl)at  ha^e  not  rights  in  rem  in  respect  of  their  own 
personality.         ,      ,      ,  ^ 

Slaves  we^  Incapable  of  suffering  an  injuria.  Persons  sub- 
jeqt  .to  mimuej,  patria  potei'tas,  maheipiurh  could  suffer  injuria, 
bnty  as  a  ryle,  only  the 'persona  iil,  whose  pow$r  they  werd 
could  sue  for  the  wrong  doi^Q.     (See  tinder  Slavery,  Poteatae^ 

etc.) ;  •*;;  ;*;..       , ,   '_. 

H.  Persons  against  wbbin,^rightB  in  rem  are  not  avistilable. 

The  only  persons  that  were  not  punishable  ifor  their  wrongful 
acts  were  those  presumed  to  be  incapable  bf  having  a  wrongful 
intention.  Inasmuch  as  intention  is  of  the  essence  of  injuria^ 
it  follows  that  those  who  are^destitiite  of  understanding,  and 
are  unable  to  comprehend  the  consequences  of  their  acts,  should 
be  exempt  from  the  penalties  of  the  offence.  Hence  madmen 
(/ifrian)  and  childrei;.uiide]:^9Aven  years  of  age  {itifanticB  proanmij 
were  considered  incapable  of  committing  an  injuria.^  (D.  50, 
17,lll,pr.) 

m  Persons  that  a^e  tiable  for  wtbngs  done  by  others, — 
vicarious  responsibility. 

I.  If  you  have  a  lodgiQg,  w}iet|ier  your. own,  or  hired,  or  occupied  xent- 
firee,  and  from  that  lodging  anything  is  thrown  down  or  poured  but  so  as  to 
hann  some  one,  then  you.  incixr  an  ghligatio  quasi  ex  maleflcio/-^uast  ex 
wutUficio^  and  not  ex  malejlHo{  fox  often  the  fault  is  another^s,  either  a  slave's 
or  a  child's.    (J.  4,  5,  i.)  \[  ;1    'I 

If  ^ /llifisfamilias  Jives  apart  from  his, father,  «id  tf  from  his  lodging 
anything  is  thrown 'doipim  or  poured  out,  or  if  he  has  anything  so  set  or  hung 
dial  its  £all  would.be  dang^fpus^  i|i  this  case  Julian  was  of  opinion  that 

— ^ — — — M.i    ..'   »  I  *  I     ■   .    ,:        .-.■•I         ,,,    ..  I —  "  "  ■■ 

1  (hm  eiwm  mjuria  ex  n^feetm  faeimUi  emiitm^-    (IX  47, 10,  &L) 
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against  the  father  there  is  no  action,  but  only  against  ^^  filius/amilias 
himself—just  as  in  the  case  of  ^JiHusfamilias  that  when  judge  has  given  an 
unlawful  judgment  {gut  litem  suam  fecerif),    (J.  4,  5,  2.) 

In  like  manner,  when  a  slave  inhabited  a  hotue  separate  from 
his  master,  and  anything  was  thrown  down  or  poured  out,  to 
the  damage  of  passers-by,  bnt  not  by  him,  the  master  was  not 
responsible.  The  slave,  if  he  were  blameworthy,  might,  how^ 
ever,  be  punished.     (D.  9,  8, 1,  8.) 

2.  Not  only  the  doer  of  the  wrong  (injuria)  is  liable  to  an  tutio  injuri- 
arum^  but  he  too  whose  malicious  deeds  or  schemes  have  led  to  its  being 
done ;  not  only  he  that  strikes  a  man  on  the  lace  with  his  fist,  but  he  that 
caused  him  to  be  so  struck.    (J.  4i  4i  1 1.) 

The  principal  is  responsible  for  the  wrongp9  done  by  the 
agent  whom  he  has  engaged  {mandatmn)  or  hired  {c(mductio)  for 
the  purpose.  (D.  47, 10,  11,  8  ;  D.  47, 10, 11,  4.)  So  a  person 
that  has  induced  another  to  do  a  wrong,  which,  but  for  such 
persuasion,  he  would  not  have  done,  is  responsible.  (D.  47, 10, 
11,  6.)  But  the  person  acting  in  consequence  of  such  persuasion 
or  bargain  is  also  responsible.    (C.  9,  21,  5.) 

8.  The  responsibility  of  masters  for  slaves,  fathers  for  chil- 
dren, etc.,  will  be  discussed  under  these  respective  heads. 
Slavery,  Potestas^  eta 

BlMADlEa 

A.  Negligence — ^The  remedy  is  a  tMis  actio  Legis  Aquiliae. 
(D.  9,  2, 13,  pr. ;  D.  17,  2,  52, 16.)  An  acctjunt  of  this  statute 
will  be  found  under  the  topic  of  Ownership. 

B.  Intentional  Harm — Actio  Injuriarum. 

1.  The  measure  of  compensation  in  simple  injury  (Le.,  nan 
atrox). 

(1.)  Aooordiiig  to  the  Uw  of  «he  XII  Table*. 

The  penalty  for  injuria  was  fixed  by  the  XII  Tables  as  follows  : — For  a 
limb  disabled,  to  suffer  the  same  in  turn  (ia/io) ;  for  a  bone  broken  or  crushed, 
in  the  case  of  a  freeman,  300  asses,  in  the  case  of  a  slave,  150  asses ;  in  all 
other  cases,  25  asses.  And  in  the  great  poverty  of  those  times  these  money 
penalties  seemed  perfectly  adequate.    (G.  3, 223,  and  more  shortly  J.  4, 4, 7.) 

At  the  thne  of  fhe  XIT  Tables,  iaiio  aeeme  to  have  been  need  as  a  means  of 
oompelUng  the  wrongdoer  to  offer  oompensation  {H  membrum  rupiit,  ni  cum  eo  pacit, 
iaUo  etto).  The  next  step  was  to  oompel  the  plainii^  if  he  were  nnroasonahlo  In  his 
demands,  to  submit  the  question  of  oompensation  to  t^judttb, 

(2.)  Modification  of  the  penalty  by  the  Ptnton. 
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But  the  rule  of  law  now  in  use  is  different,  for  the  Ptetor  allows  the 
sufleier  to  daim  a  specific  sum ;  and  the  judge  condemns  the  wrongdoer  to 
pay  any  sum  not  exceeding  this,  to  be  fixed  at  his  discretion.  (J-  4,  4,  :f ; 
G.  3,224.) 

The  penalty  for  injuria  introduced  by  the  XII  Tables  has  fidltn  into 
disuse.  That  introduced  by  the  Praetors,  and  therefore  called  honoraria^  is 
in  daily  use  in  the  courts.  For  accoiding  to  a  man's  rank  and  respectabiUty 
the  estimate  of  the  harm  done  by  an  injuria  rises  or  falls.  And  the  same 
gradation  is  observed,  and  properly,  even  in  the  case  of  slaves ;  for  there  is 
one  estimate  in  the  case  of  a  slave  that  is  manager^  another  in  the  case  of  a 
slave  in  a  position  of  some  trust,  and  a  third  ifi  the  ease  of  an  utterly  worth- 
less 8lave,-^H)fle,  for  instance,  that  worla  in  chains.    (J.  4, 4, 7.} 

When  anything  has  been  thrown  down  or  poured  out  from  a  lodging,  th6 
amount  for  which  the  acHo  injuriarum  may  be  brought  is  fixed  at  twice  the 
damage  done.  For  killing  a  freeman  the  penalty  is  fixed  at  50  aureu  But 
if  he  lives,  and  it  is  alleged  that  he  has  sufiered  harm,  an  action  may  be 
brought  for  a  fair  sum  to  be  fixed  at  the  discretion  of  the  judge.  And  the 
iudge  ought  to  reckon  the  doctor's  fees  and  the  other  outlay  required  for  the 
cure,  as  well  as  the  wages  of  labour  that  the  sufferer  lias  lost  or  will  lose 
through  being  disabled.    (J.  4,  5,  i.) 

2.  Compensation  for  aggravated  ii^jtuy  {iOfroa  injuria). 

(1.)  When  Sb  an  injury  aggrayated  ? 

An  injuria  b  held  to  be  aggravated  by  considerations — (i)  Of  the  nature 
of  the  act,  as  when  a  man  is  wounded,  or  scourged,  or  beaten  with  sticks ;  or 
(2)  Of  the  place,  as  when  he  is  injured  in  the  theatre  or  in  the  forum  or  in 
sight  of  the  Praetor ;  or  (3)  Of  the  person,  as  when  it  is  a  magistrate  that 
suffers  the  injuria^  or  when  senators  are  injured  by  a  person  of  low  degree, 
or  a  parent  by  his  children,  or  a  patron  by  his  fireedmen.  For  an  injury 
to  a  senator,  a  parent,  or  a  patron,  is  held  to  differ  widely  from  an  injury 
done  to  a  stranger  or  to  a  person  of  low  degree.  (4)  Sometimes,  too,  the 
position  of  a  wound  aggravates  an  injuria,  when,  for  instance,  a  man  is 
struck  in  the  eye.  And  then  it  matters  little  whether  it  is  a  paterfamilias  or 
a  fiUusfamilias  that  is  injured,  for  in  both  cases  alike  the  injury  is  held  to 
be  aggravated.    0-  4,  4.  9 ;  G.  3,  225.) 

(2.)  Compenflatioo. 

An  aggravated  injuria  is  usually  assessed  by  the  Praetor.  And  when  once 
he  has  fixed  the  amount  in  which  the  defendant  is  to  give  security  to  appear, 
the  plaintiff  rates  the  damage  at  the  same  sum  in  \xl%  formula  ;  and  the  judge, 
although  he  can  award  a  less  sum,  yet  oflen  out  of  deference  to  the  Praetor 
does  not  venture  on  a  reduction.    (G.  3,  224.) 

(3.)  A  peiwo  oondenmad  lor  iafj/wriak  suflfered  infMny,  as  abo  the  person  at  whose 
imtigi^aon  it  was  done.    (Paul,  Sent  6,  4,  20.) 

(4.)  In  oaaes  where  the  U»  Camdia  applied,  involving  aa  injury  to  reputation,  the 
defendant  was  allowed  to  take  an  oath  and  dear  the  plaintiff's  character,  thereby 
eMaping  putiahnient    (D.  47, 10,  6,  8.) 

(5.)  llie  aeUa  ii^wriarmn,  being  penal,  ooold  not  be  broo^t  against  the  heirs  of 
tliB  wrongdoer  |  and  also,  herein  difiFering  from  other  penal  actions,  it  oould  not  be 
lmra«ht  by  the  heirs  of  the  snfferer.     (D.  47, 10, 18,  pr.) 
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(6.)  I^aioil|itlu[L   •  '       ' 

When  the  ttmddj  wm  given  by  the  edict,  of  .the  Pnetor,  no  Mllon  coold  be 
brought  efter  one  year.  Bat  when,  it  wae  given  by  the  lex  ComeUa,  it  oonld  be 
faronght  «t  eny  time ;  nntQ  *t  *  sabseqaent  period,  like  all  penonal  eotioni,  it  wae 
limited  to  thirty  yean. 

(7.)  Ckmedrrenoe  of  eiAmlnal  jtiria&tioii; 

Lastly,  it  must  be  observed  0iat  for  injuria  the  saffisrer  may  elect  to  bring 
either  a  crimiBal  prosecution  or  a  civil  action.  If  he  elects  to  bring  a  dvil 
actiont  the  damages  are  assessed  as  has  been  said,  and  they  form  the  penalty 
imposed.  But  if  a  criminal  prosecution,  it  is  the  4uty  of  Uie  judge  to  inflict 
on  the  accused  a  penalty  ^xtra.  ardinem.  Note,  however,  that  a  constitu- 
tion by  Zeno  brought  in  the  rule  diat  viri  ilhisirts^  and  those  above  them* 
may  either  bring  or  defend  an  acHp  injuriarum  (if  brought  criminally) 
through  their  procurators.  Such  is  its  tenor,  as  may  be  seen  more  dearly 
by  referring  to  it    (J.  4, 4,  la) 

F<r»  iBMbtm, — ^Tbe  offioials  mider  the  Empfre  formed  a  hierarchy,  azraoged  iu 
different  ranks,  the  highest  of  which  was  the  vvri  tZZfMCret.  This  daes  embraced  the 
PnBtoriaii  Pref eoti^  the  Urban  Prefects,  the  liasten  of  the  Horse  {jmagUtbri  egwiteM) 
and  certahi  others  <A  the  liighest  offidab  hi  the  imperial  household. 

As  to  criminal  proeecatiaDs  for  u^^trJOi  see  Appendix  en  Criminal  Law. 
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RIGHTS  JN  REM  TO  OTHER  HUMAN  BEXNOa 
L— SLAVERY. 


Definition. 
L— Relation  of  Slate  to  his  Master 

Slavery  is  an  institution  of  the  Jus  Gentiumy  by  which,  contrmry  to  nature, 
ai.man  becomes  the  property  of  a  master.    (J.  i,  3,  2.) 

Freedom,  in  virtue  of  which  men  are  called  free,  is  the  natural  right 
ijacultas)  each  man  has  of  doing  what  he  pleases,  except  m  so  £ur  as  he  is 
hindered  by  force  or  law.    (J.  i,  3,  i.) 

According  to  this  definition,  a  master  is  the  otcm^  of  his 
slava  But  an  examination  of  t^e  law  shows  that  although  the 
nearest  legal  relation  to  that  l)etween  master  and  slave  is 
ownership,  yet  in  several  important  respects  the  position  of  a 
slave  was  not  quite  so  bad  This  will  appear  from  a  considera- 
tion of  the  elements  of  property,  as  commonly  described, — ^the 
ri^t  of  exclusive  use ;  tiie  right  of  destroying ;  and  the  right 
of  alienating. 

1.  Every  master  had  a  right  to  the  use  of  his  slave,  to  all 
the  services  he  was  capable  of  rendering,  and  to  everything 
that  the  slave,  if  free,  would  have  acquired  for  himself 
(G.  1,  52.)  Conversely,  the  slave  himself  had  no  right  of 
property.  It  will  be  seen  afterwards  how  far,  xmder  the  name 
of  peculium,  a  sort  of  customary  ownership  was  allowed  to 
alavesy  and  to  what  extent  it  was  recognised  by  law.  . 

2.  The  right  of  destroying. 

Slaves,  therefore,  are  in  the  power  of  their  masters ;  and  this  by  the  J^us 
CffUium.  For  among  all  peopled  alike,  as  may  be  observed,  masters  have 
over  slaves  the  power  of  life  and  death,  and  all  a  slave's  gains  are  the 
master's  gains.    0-  i.  8,  i ;  G.  i,  52.)  ^.^.^.^^^  by  GoOglc 
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Until  the  Empire,  no  legal  check  seems  to  have  been  placed 
on  this  terrible  power.  During  the  whole  period  of  the  Re- 
public, the  only  security  of  the  slave  was  the  conscience  of 
bis  master  and  the  influence  of  general  opinion.  The  history 
of  the  Empire  from  Claudius  to  Constantine  is  marked  by  suc- 
cessive efforts  to  throw  around  the  slave  the  shield  of  law. 
According  to  Suetonius  (Life  of  Claudius,  0.  25),  the  Emperor 
Claudius  was  the  first  to  declare  the  killing  of  a  slave  by  his 
master  to  be  murder.  This  was  indisputably  the  law  tmder 
Antoninus  Pius.  Claudius  is  also  alleged  to  have  given  another 
lesson  of  humanity,  by  ordering  a  slave  to  become  free  who 
had  been  exposed  without  assistance  in  illness,  but  had  re- 
covered. The  lex  Petronia  (A.D.  HI)  took  away  from  masters 
the  power  of  compelling  their  slaves  to  fight  with  wild  beasts, 
and  enacted  that  this  species  of  cruelty  should  be  adopted 
only  as  a  public  punishment  for  the  misconduct  of  the  slave. 
(D.  48,  8,  11,  2  ;  D.  18,  1,  42.)  The  sale  of  a  slave  for  such 
a  purpose  subjected  both  buyer  and  seller  to  punishment. 
(D.  48,  8, 11, 1.)  Hadrian  (Spartianus  in  Hadrian,  0.  18)  abo- 
lished the  private  prisons  {ergastuUi)  in  which  masters  were 
accustomed  to  immure  their  slaves.  He  banished  a  woman  for 
five  years  who  had  been  guilty  of  great  cruelty  towards  her 
female  slaves.  (Mos.  et  Bom.  L^^m  CoUat.  3,  3,  4.)  He  also 
made  castration  of  a  slave  as  weH^  as  of  a  freeman  a  capital 
crime,  even  when  the  act  was  done  with  the  consent  of  the 
slave.  The  age  of  Antoninus  Pius  is  also  marked  by  a  distinct 
advance  in  humanity. 

But  now  ne  subject  of  oun  is  allowed  to  treat  his  slaves  with  a  cruelty 
thait  is  l^^ally  groundless  and  excessive  $  for  by  a  constitution  of  the  late 
Emperor  Pius  Antoninus,  he  that  without  cause  kills  his  own  slave,  is  to  be 
punished  equally  with  him  that  kills  the  slave  of  another.  And  even  too 
great  severity  on  the  part  of  masters  is  checked  by  a  constitution  of  the  same 
Emperor.  For,  when  consulted  by  certain  provincial  governors  in  regard  to 
slaves  that  flee  for  refuge  to  some  sacred  building,  or  to  the  Emperor's 
statues,  he  gave  command  that,  if  the  masters'  cruelty  seemed  beyond  endur* 
aApi,  they  should  be  forced  to  sell  the  slaves  on  favourable  terms,  and  have 
tj>e  purchase-money  given  them :— a  righteous  decision ;  for  it  is  for  the 
public  good  that  no  man  abuse  his  property.  [For  we  ought  not  to  abuse 
our  rights  ;  and  on  this  very  principle  spendthrifts  are  interdicted  from  man* 
aging  their  own  possessions.]  And  the  words  of  that  rescript  sent  out  to 
i^lius  Marcianus  are  these :— "  The  masters*  power  over  their  own  slaves 
ought  to  remain  unimpaired ;  nor  ought  any  man  to  lose  his  lawful  rights. 
But  it  is  the  masters'  interest  that  relief  be  not  denied  to  the  victims  of 
cruelty  or  starvation,  or  of  unbearable  ill-usage  {injuria)  :  for  they  implore  it 
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on  good  grounds.  Therefore  look  into  the  complaints  of  the  slaves  of  Julius 
Sabinus*  household  that  have  fled  for  refuge  to  the  Emperors'  statues ;  and  if 
you  find  that  they  have  been  too  harshly  treated,  or  subjected  to  shameful 
ill-usage,  order  thepi  to  be  sold,  with  this  reservation,  that  tjiiey  are  not  again 
to  fell  under  the  power  of  their  present  master. .  And  let  Sabinus  know  that« 
if  he  evades  this  constitution  of  mine,  his  o^iscopfluct  shall  be  severely 
visited."    (J-h  ^^i  G.  i,  53.) 

Another  rescript  of  the  same  emperor  deserves  notice ;  it  is 
addressed  to  one  Alfius  Julius  (Mos.  et  Bom.  Legum  Collat.  3, 3, 
5-6),  aad  is  related  by  Ulpian.  It  provides  that,  if  a  master 
treat  his  slave  with  great  severity,  or  eacact  oppressive  services, 
or  neglect  to  give  him  a  saffidenoy  of  food,  he  diall  be  com- 
pelled to  sell  tiie  slava  Finally,  Constantine  attempted  to  mark 
off  the  narrow  line  that  separated  homicide  from  death  through 
flogging.  The  rule  is  cle^'t'ly  stated  by  Paul  (Moa  et  Bom. 
Legum  Collat.  88,  2, 1).  If  the  slave  dies  from  a  flogging,  the 
master  is  not  guilty  of  homicide,  unless  he  intended  to  kill  the 
slave.  The  use  of  a  deadly  weapon  was  conclusive  evidence  of 
such  intention.    (C.  9,  41, 1 ;  0.  TL  9, 12,  2.) 

3.  The  right  of  alienating  the  slave.  A  slave  could  be  sold, 
pledged,  bequeathed,  or  dealt  with  exactly  like  any  other  pro- 
perty. It  is  interesting,  however,  to  observe  that  regard  was  had, 
in  selling  lots  of  slaves,  to  the  claims  of  relationship.  Seneca  tells 
OS  that,  in  public  auctions,  brother  ought  not  to  be  separated 
from  brother.  (Seneca,  Cantrov.  9,  8.)  When  a  partition  of 
property  took  place,  Constantine  introduced  the  humane  prin- 
ciple of  keeping  together  children  and  parents,  brothers  and 
sisters,  wives  and  husbands.  (C.  3,  88,  11 ;  C.  Th.  2,  25,  1.) 
The  same  principle  was  observed  in  the  partition  of  inherit* 
ances.  In  another  class  of  cases,  similar  deference  was  paid  to 
natural  feeling.  Thus,  if  a  family  of  slaves  were  sold,  consisting 
of  &ther,  mother,  and  children,  and  some  of  them  were  suffering 
from  disease,  such  as  gave  the  buyer  the  right  to  return  them, 
the  buyer  was  allowed  a  choice  of  keeping  all,  or  sending  all 
back,  but  he  was  not  allowed  to  break  up  the  family.  (D.  21, 
1,  35  ;  D.  21, 1,  89;  D.  32,  1,  41,  2.) 

4.  It  was  a  consequence  of  the  relation  between  master  and 
fliave  that  neither  could  bring  against  the  other  any  civil  action, 
even  for  delicts. 

If  aaslavewrongs  his  master,  no  action  arises.  For  between  a  master 
aad  a  person  in  his  power  no  obligation  can  arise.  And  therefore,  also, 
if  the  slave  passes  under  another's  power,  or  is  set  freei  still  neither  against 
him  nor  against  his  new  master,  in  whose  power  he  im>w  is,  caa  any  action 

■*  -  Digitized  by  vJiOC 


l6o  SLAVERYi 

be  brought  Whence  it  follows,  that  if  another  man's  slave  wrongs  you, 
and  afterwards  comes  to  be  under  your  power,  the  action  falls  through ; 
for  under  the  changed  circumstances  it  cannot  be  maintained.  And 
therefore,  even  though  he  passes  out  of  your  power,  you  cannot  bring  an 
action  ;  just  as  a  slave  that  has  been  wronged  by  his  master  cannot  bring 
an  action,  not  even  when  set  free  or  transferred  to  anothd*,  against  his 
master.    Q.  4,  8,  6.) 

IL — ^A  Slave  was  a  Person. 

Much,  and  somewhat  unprofitable,  discnssion  has  taken  place 
as  to  whether  a  slave  was  a  person.  So  &r  as  the  language  of  the 
Roman  law  is  any  authority,  there  can  be  but  one  answer  to  the 
question.  (D.  1,  6, 1,  pr.-L)  Both  Oaius  and  Justinian  include 
slaves  among  persons  {de  personis)^  and  that  is  condusive  as  to 
the  Roman  use  of  the  word.  (J,  1,  8,  pr. ;  G.  1,  17 ;  1,  48-52.) 
But  apart  even  from  usage,  the  question  cannot  be  called  per- 
plexing. If  we  throw  out  of  account  the  case  of  corporate 
bodies,  which  are  called  persons  in  a  figurative  sense,  there  can, 
in  law,  be  only  three  meanings  of  the  word  "  person,"  A  person 
may  be  defined — (1)  as  simply  a  human  being;  or  (2)  as  a 
human  being  upon  whom  are  imposed  legal  duties ;  or  (3)  as  a 
human  being  who  enjoys  rights.  In  the  second  acceptatio;n  of 
the  wordy  a  slave  was  a  person  in  the  sphere  of  the  criminal 
law,  although  scarcely  so  in  the  civil  law.  In  the  third  mean* 
ing,  as  has  been  pointed  out,  a  slave  had  a  right  to  protection 
from  harm,  and  so  was  a  person  even  within  the;  sphere  of  the 
civil  law.  The  language  of  the  jurisconsults  requires  us  jto 
enlarge  tbo  word  person  so  as  to  include  slaves ;  the  distinction 
they  drew  was,  a  slave  had  no  oapuL  (J.  1, 16,  4.)  They  meant 
that  he  had  not  freedom,  citizenship,  nor  any  family  rights ;  adl 
which  constitute  the  diief  heads  {caput)  of  status.  (Austin, 
Ji<n8p.  364,  740.) 

'     III. — Origin  op  Slavery. 

Slaves  {serut)  are  so  called,  because  victorious  genei*a1s  order  the 
prisoners  to  be  sold,  and  so  save  tben\  .alive  (servare).  mstead  of  killing 
them.  They  are  called  mancifia  also,- beca^ise  they  are  taken  from  the 
enemy  by  the  strong  hand  (ma;i»).    (j.  i.  3.  3.)  ,• 

The  theory  expressed  by  the  Roman  jurists,  ahd  taken  from 
their  writings  into  the  In8tittUe9f  a^umes  a  historical  fact  as  au 
explanation  of  a  social  anopaaly.  Capture  in  war  was  a  recog- 
nised mode  of  acquiring  slaves,  and  this  was  projected  intO'  tiie 
past  an  the  sole  and  exclusive  origin  of  theihequ^ty  of  slavery. 
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Whether  they  were  justified  in  doing  so  has  been  disputed 
(Maine's  Ancient  Law,  p.  163) ;  but  the  main  interest  attaching 
to  their  explanation  is  the  light  that  it  throws  upon  their  notion 
of  the  rights  of  belligerents.  In  modem  times,  the  principle 
has  been  accepted  by  all  civilised  nations,  that  the  employment 
of  force  against  an  enemy  is  no  further  justified  than  is  required 
by  his  resistance ;  but  in  ancient  times  the  state  of  war  seems 
to  have  been  regarded  as  destroying  all  moral  ties,  and  leaving 
the  vanquished  entirely  at  the  mercy  of  the  conqueror.  If  the 
victor  might  without  blame  take  the  life  of  his  prisoner,  much 
more  might  he  take  his  liberty.  Slavery  was  thus  held  up  as 
a  mitigation  of  the  horrors  of  war. 

The  contrast  drawn  between  the  law  of  nature  and  the  law 
of  nations  is  nowhere  so  sharply  defined  as  in  regard  to  slavery. 
In  Greece,  the  distinction  between  natiural  law  and  law  created 
by  men,  was  one  of  the  favourite  subjects  of  disputation  from 
the  Sophists  to  Aristotle.  The  Stoics  took  up  the  law  ot 
nature  as  one  of  the  forms  of  expressing  their  moral  ideal 
From  them  the  conception  found  its  way  into  Roman  law,  and 
thus  nipian^  assigns  to  natural  law  the  doctrine  of  the  equality 
of  all  men.  In  several  instances  the  jurists  undoubtedly  looked 
on  the  law  of  nations  as  containing  the  rules  that  nature  pre- 
scribes ;  but  in  the  present  case,  Florentine  opposes  the  dictate 
of  equality,  ascribed  to  natural  law,  to  the  universal  practice  of 
all  the  nations  with  which  the  Romans  had  come  in  contact. 

The  justification  of  slavery  that  satisfied  the  classical  jurists 
and  Justinian,  was  known  to  Aristotle,  without  obtaining  his 
approbation.  To  him  the  performance  of  the  manual  labour  of 
a  State  by  slaves  seemed  as  much  in  the  course  of  nature,  as 
the  use  of  hired  labour  and  the  separation  of  capital  and  labour 
appear  to  a  modem  economist.  He  acknowledged,  indeed,  that 
the  relation  of  master  and  slave  had  not  been  all  that  could  be 
desired,  and  that  no  one  had  been  able  to  hit  the  happy  medium 
in  treating  his  slaves  so  as  to  avoid  tyranny  while  yet  securing 
obedience  ;  but  he  pointed  out  that  there  must  be  a  class  of 
persons  to  do  manual  labour,  whose  bodies  were  fit  for  the 
purpose,  and  whose  minds  were  fit  for  nothing  better ;  and  that 
it  was  no  less  an  advantage  to  themselves  than  to  their  masters 
that  they  should  be  imder  govemment.  Hence  a  typical 
family  resolved  itself,  according  to  Aristotle's  views,  into  three 

*  i^KiOd  mdpu  natwraie  aUinet  omnet  homina  ae^ualei  tmU.    (D.  60,  17,  82.) 
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elements — the  faerile  or  working,  the  nnptial,  and  the  paternal 
or  governing.  To  employ  an  analogy  of  a  kind  that  did  not 
0eem  to  Aristotle  unworthy  of  being  regarded  as  an  argument, 
the  master  ought  to  govern  the  slave  just  as  the  soul  ought  to 
govern  the  body.  This  theory,  implying  as  it  did  a  natural 
fitness  of  a  slave  for  the  servile  condition,  was  of  a  more  con- 
servative tendency  than  the  hypothesis  of  the  Roman  juris* 
consults,  and  gave  no  stimulus  to  the  process  of  manumission. 

IV.— Serfdom. 

In  the  condition  of  slaves  there  are  no  degrees,  but  among  freemen 
many.    For  they  are  either  bom  free  {tn^enui),  or  made  free  (JUdertiftt), 

h  3,  5.) 

The  Institutes,  quoting  Marcian  (D.  1,  5,  5,  pr.),  affirm  that 
tnere  are  no  degrees  of  slavery.  But  the  statement  needs  modi- 
fication. Convicts  were  called  slaves  {tervi  poenae\  without  in 
every  respect  being  treated  as  such«  A  more  important  claas 
is  passed  over  iu  silence  in  the  Institutes,  as  also  in  the  Digest^ 
but  is  revealed  to  us  in  the  Code— the  eohni  inquilinif  and 
adscriptitii  or  eenriti.  These  were  serfs,  enjoying  a  certain  amount 
of  personal  freedom,  but  fixed  to  the  soil,  compelled  to  culti- 
vate it,  and  inseparable  from  il  As  a  link  between  the  slavery 
of  the  ancient  world  and  the  modem  system  of  free  contract, 
the  colonists  possess  a  high  interest,  although,  unfortunately, 
our  information  regarding  their  origin  is  very  scanty.  The 
first  notice  of  them  in  the  Code  is  in  some  constitutions  of  the 
Emperor  Constantino.  He  made  an  enactment  for  the  recovery 
of  fugitive  colonists  A.D.  332  (C.  Th.  5,  9,  1),  and  imposed  a  fine 
on  those  who  knowingly  harboured  any  of  them.  As  time 
rolled  on,  new  constitutions  were  issued,  the  principal  of  which 
are  to  be  found  in  the  Code.  (C.  11,  47  ;  C.  11,  49 ;  C.  11,  50; 
C.  11,  51 ;  C.  11,  52 ;  C.  11,  63.) 

Those  serfs  were  distinguished  from  slaves,  and  classed  as 
free-born  {ingenvi) ;  but  they  could  not  remove  firom  the  place 
on  which  they  were  bom,  nor  could  they  be  sold  apart  from  the 
land.  (C.  Th.  13,  10,  3.)  They  paid  a  rent  to  their  owner, 
generally  in  kind.  (C.  1 1,  47,  5.)  The  amount  of  the  rent  was 
fixed  by  custom.  (C.  11,  49,  1.)  A  distinction  existed  among 
those  serfs.  Those  called  free  colonists,  eoloni  liberty  tributarii^ 
or  inquilvni  (C.  11,  47,  12  ;  C.  11,  47,  18),  had  rights  of  property 
as  against  the  owner  of  the  land,  and  were  subject  to  few  or 
no  obligations  beyond  payment  of  the  customarvirent.  ^(GL  11 
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48,  L)  The  other  class,  adacriptitii  or  eensiH,  bad  no  property, 
and  all  their  acqttisitions  were  treated  as  peeuUvm,  the  owner- 
ship of  which  belonged  to  their  masters. 

A  constitution  of  Anastasins  (C.  11, 47, 18)  throws  some  light 
on  the  origin  of  this  institution.  It  appears  that  a  person  who 
remained  as  a  colonist  for  thirty  years  retained  his  freedom, 
but  was  bound  to  the  land,  (a  11,  47,  28,  1.)  The  usual 
mode,  however,  in  which  the  state  of  serfdom  was  created,  was 
birth«  There  were  some  doubts  as  to  the  exact  rules  to  be 
followed,  and  Justinian  declared  (C.  11,  47,  21)  that  the  rules 
determining  the  status  of  slayery  should  apply.  If  the  mother 
was  a  colonist,  inquilina  or  adtcripHtia,  the  child  followed  her 
condition,  whatever  the  status  of  the  father.  In  like  manner, 
if  the  mother  was  free  the  child  was  free,  although  the  father 
were  an  adseriptititu  or  inquiliniu.  In  this  last  case  the  father 
might  be  whipped  by  public  authority  and  taken  away  from 
the  woman,  but  stiU  the  children  were  free. 

Rights  and  Dx7ti£s. 

A.  Rights  of  the  master. 

As  against  third  persons,  the  master's  rights  may  be  summed 
up  under  two  heads ;  a  right  (1)  to  the  exclusive  possession, 
and  (2)  to  the  exclusive  use  of  tiie  slava 

L  Offences  against  possession.  A  slave  was  ranked  as  an 
object  of  moveable  property,  and  might  therefore  be  the  object 
of  theft  or  robbery.  These  offences  will  be  more  conveniently 
discussed  under  the  law  of  ownership;  bat  at  this  stage  an 
offence  peculiar  to  the  law  of  slavery  may  be  noticed — ^har- 
bouring a  runaway  slave  {refugium^  abscondendi  causa,  servo 
praestare).     (D.  11,  3,  1,  2.) 

It  was  an  offence,  exposing  the  wrongdoer  to  a  penalty  of 
double  the  value  of  the  slave,  to  give  refrige  to  a  runaway 
slave,  unless  the  motive  was  simple  humanity  for  the  slave,  or 
some  other  adequate  reason.  (D.  11, 8,  5,  pr.)  In  addition  to 
this  provision  under  an  edict  of  the  Praetor,  a  Senatus  Con- 
sultum  imposed  a  fine,  but  gave  pardon  to  those  who,  within 
twenty  days,  gave  up  the  slave  to  the  master  or  a  magistrate. 
(D.  11,  4,  1, 1.) 

IL  Offences  against  the  usefulness  of  a  slave.  Here  again  a 
slave,  like  other  moveable  property,  was  susceptible  of  damage ; 
but  in  two  ways  a  slave  might  be  the  object  of  a  somewhat 
different  wrong.  ^^^^^^^  ^^  Google 
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1.  CoiTupting  a  slave. 

This  is  the  offence  of  deliberately  persuading  a  slave  to  do 
something  that  impairs  his  valua  The  Prflstor  says,  "  If  it  be 
alleged  that  a  man  has  harboured  a  slave,  male  or  female, 
belonging  to  another,  or  that  he  has  with  wrongful  intent 
persuaded  the  slave  to  do  anythiqg  to  change  him  or  her  for 
the  worse,  against  that  man  I  will  give  a  remedy  for  double 
the  loss  in  the  case."^  It  is,  therefore,  an  offence  to  solicit  a 
slave  to  do  or  conceive  any  mischief, — as  to  commit  an  injuria^ 
or  theft,  or  to  run  away,  or  to  corrupt  another  man's  slave, 
or  to  waste  his  time  going  to  public  shows,  or  to  be  seditiou8» 
or  to  interfere  with  his  master's  accounts  (D.  11,  3,  1,  5),  or  to 
be  disrespectful  (D.  11,  3,  15),  or  contemptuous  towards  hia 
master.     (D.  11,  3,  2.) 

2.  Injuria  done  to  a  slava 

No  injuria  is  regarded  as  an  injuria  to  the  slave  himself,  but  always  as 
an  injuria  to  the  master  through  the  slave.  Nor  does  it  stand  on  the  same 
footing  as  an  injuria  done  to  us  through  our  children  and  wives.  For 
aggravated  offences  only  are  recognised,~^pen  affronts  to  the  master.  If, 
for  instance,  one  scourges  a  stranger's  slave,  for  this  case  an  action  {formula) 
is  provided.  But  if  he  only  reviles  the  slave  in  public  {convicium)^  or  strikes 
him  with  his  fist,  no  action  is  open  to  the  master  [no  formula  is  provided, 
nor  is  one  readily  granted].    (J.  4,  4,  3  ;  G.  3,  222.} 

An  injuria  is  pre-eminently  an  affiront  to  the  dignity  of  the 
person  ;  but  a  slave  is  so  abject  a  creature,  he  has  so  little  of 
the  dignity  of  a  freeman,  that  there  is  nothing  to  take  away, 
nothing  to  diminish,  nothing  susceptible  of  contumely  or  injuria. 
Such  is  the  starting  point  of  the  Roman  law.  To  a  slave,  aa 
such,  no  injuria  could  be  done. 

In  two  ways  harm  might  be  done  to  a  slave.  He  might 
be  lamed  or  lose  his  eye,  and  so  be  less  useful  as  a  labourer ; 
in  other  words,  he  might  suffer  the  same  kind  of  damage 
as  any  other  species  of  property — a  loss  of  utility  or  value. 
But  a  different  kind  of  injury  might  be  perpetrated.  It 
was  a  point  of  honour  with  masters  to  reserve  all  ill-usage  ot 
their  slaves  to  themselves,  and  to  punish  those  who  assaulted 
or  insulted  their  slavea  The  slave  might,  therefore,  be  viewed 
as  a  mechanical  medium  through  which  an  insult  could  be 
transmitted  to  his  master.     In  shorty  an  injury  to  the  slave 

^  AU  Praior,  Qim  tervum  tervamve  aliemim  ciimamve  reeepitMCf  penuaaitaeve  quid 
ft  dicebur  d6U>  malo  quo  eum,  eamve  deCsriorem  facerei  ;  in  aum  quanti  i»  ret  erit,  m. 
duplum  judicium dabo.    (D.  11,  8. 1, pt.)  ^^.^.^^^  ^^ GoOglc 
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might  be  intended  as,  and  therefore  might  be,  an  injury  to  the 
master. 

Stiofans,  a  bVkvb  belonging  to  Sempronitifl,  repreeants  himself  as  a  bUto  of  Titiiu, 
or  as  a  freeman,  and  is  strack  by  Seius.  Mela  {temp,  Tiberius)  says,  that  inasmuch 
as  Seins  did  not  know  that  Stiohus  was  the  slaTe  of  Semproniui,  he  oonld  not  have 
meant  to  insolt  Sempranios ;  and  If  Seius  would  not  have  stmok  Stiohus  had  he 
known  who  his  master  really  was,  he  oannot  be  sued  for  w^Vrick  (D.  i7,  10, 
15.  46.) 

Such  was  the  position  of  a  slave  according  to  the  rules  of 
the  civil  law ;  but  the  Prestor  introduced  a  more  liberal  legis- 
lation. He  gave  an  action  to  the  master,  when  his  slave  had 
been  whipped  or  subjected  to  torture  without  his  consent  hj 
another  person,  even  when  the  wrongdoer  did  not  intend  to 
insult  the  master.  When  the  injury  was  trifling,  as  a  mere  verbal 
insult,  the  master  had  no  action,  unless  by  leave  of  the  Pradtor, 
or  unless  the  insult  were  meant  for  him.  (D.  47,  10,  15,  35.)  ^ 
Ulpian  states  the  case  thus:  If  a  slave  is  struck  lightly  or 
only  abused,  the  Prsdtor  wiU  refuse  to  give  an  action  to  the 
master.  If,  however,  his  good  name  is  seriously  hurt  by  some 
act  or  writing,  the  Praator  will  compare  the  position  of  the 
slave  with  the  nature  and  extent  of  the  injury,  and  decide 
accordingly  to  give  or  refuse  an  action.  Thus  it  makes  a 
material  difference  whether  the  slave  is  in  a  position  of  trust 
or  confidence,  as  an  overseer  {ordinaritu)  or  steward  (dispensator), 
or  whether  he  is  a  household  drudge  (mediaatinua)^  or  of  bad 
character.  (D.  47, 10,  15,  44.)  This  was  the  furthest  limit  of 
humanity  that  the  Roman  law  reached.  For  severe  iujuries, 
the  master  always,  the  slave  never,  had  a  remedy ;  for  trifliug 
insults,  the  master  had  an  action  only  when  the  slave  was  made 
the  medium  of  an  insult  to  himsel£ 

These  principles  will  serve  to  explain  the  following  passages 
from  the  Institutes : — 

If  an  injuria  is  done  to  a  slave  owned  in  common.  It  is  fair  to  assess  the 
damage,  not  according  to  the  share  each  owns,  but  according  to  the  posi- 
tion {persona)  of  the  masters  :  for  the  injuria  is  done  to  them  personaUy. 
'J.  4,  4,  4.) 

This  mle,  whioh  piooeeds  npon  the  distinction  hetween  oontunelions  injniy  just 
ezpUined,  and  damage  diminishing  the  nsefnlness  of  property,  is  (^poeed  to  a  state- 
\  hf  Paul,  citing  Pedios,  in  the  Digest     (B.  47, 10, 16.) 


> <D.  47, 10,  15,  84.)   PrcBtoT  aU :  Qfui  tertwn  dUenitm  advernu  honoi  marei  verber- 
MV  deve  to,  it^uuu  domini,  quaettionem  haimiue  dicetuTt  causa  eognita^  judicium 
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But.if  Titius  has  the  usufruct  in  the  slave,  Maevius  the  ownership,  then 
the  injuria  is  looked  on  as  done  to  Maevius.    (J.  4,  4,  5.) 

The  distinotioii  betweea  osufract  «Dd  ownorahip  will  be  explained  folly  hareftfter ; 
for  the  present  it  is  enough  to  obeerve  that  a  person  who  has  a  ninifnict  has  for  a 
limited  time  (generally  for  his  Ufe),  all,  or  nearly  all,  the  rights  that  the  owner  has  to 
the  use  and  services  of  the  slave. 

But  if  an  injuria  is  done  to  a  freeman  while  in  good  faith  in  your  service, 
no  action  will  be  granted  you,  but  he  will  be  allowed  to  proceed  in  his  own 
name  :  unless,  indeed,  it  was  to  affront  you  that  he  was  beaten,  for  then  to 
you  also  an  actio  injuriarum  is  open.  And  the  same  rule  applies  to  another 
man's  slave  while,  in  good  feith,  in  your  service  :  for  whenever  an  injuria 
is  done  to  him  in  order  to  affront  you,  then  you  are  allowed  an  adia 
injuriarutn.    (J.  4,  4,  6.) 

This  passage,  taken  from  Ulpian  (D.  47, 10, 15,  48),  omits  the  final  statement  that 
the  same  mle  applies  to  the  case  of  asnfniet.  When  a  slave  held  in  usufmct,  or  while 
really  bdonging  to  another,  believed  by  the  possessor  of  the  slave  to  be  his  own  {ftona 
fide\  was  made  the  ohannel  of  contumely  to  the  person  to  whom,  for  the  time,  his 
services  were  due,  the  action  was  brought  by  the  person  injured,  not  by  the  owner. 
But  if  the  injury  to  the  slave  was  more  to  him  than  to  the  master,  then  an  action 
oould  be  brought  by  the  true  owner,  and  not  by  the  bona  fidt  poanessor  or  tha 
usufructuary. 

B.  Duty  of  master  in  respect  of  wrongs  done  by  his  slave. 

A  wrong  done  to  a  slave  was  regarded  solely  as  a  wrong  to 
the  master ;  in  like  manner,  a  wrong  done  by  a  slave  was  con- 
sidered only  as  a  wrong  done  by  the  master.  Within  the 
sphere  of  criminal  law,  the  responsibility  of  the  slave  was 
recognised  ;  but  in  the  civil  law  his  personality  in  respect  of 
third  parties  was  submerged  in  that  of  his  master. 

The  misdeeds  of  [iBifiliusfamilias]  a  slave,  such  as  thef^  [bona  vi  rapta^ 
damnum]  or  injuria^  give  rise  to  actiones  noxales.  But  in  them  the  [father 
or]  master  [if  he  loses]  is  allowed  to  elect  whether  he  will  pay  the  damages 
assessed,  or  surrender  the  wrongdoer  {noxae  dedert).  By  noxa  is  meant  the 
body  that  has  done  the  harm  (nocuif) ;  that  is,  the  slave.  Noxia^  again,  is 
the  misdeed  itself— the  furtum  for  instance,  the  damnum^  the  rapinay  the 
injuria.  With  perfect  reason,  the  surrender  of  the  offending  body  was  made 
full  satisfaction.  For  it  was  unjust  that  the  offender's  wickedness  should 
bring  on  the  [parents  or]  masters  any  loss  beyond  that  of  the  offending 
bodies.    Q.  4,  %  pr-i ;  G.  4,  75-) 

The  statement  of  the  text  applies  when  the  wrongful  act 
was  done  spontaneously  by  the  slave,  and  had  not  received  the 
sanction  of  the  master.  When  a  slave,  with  the  knowledge  of 
his  master,  kills  another  slave,  the  master  must  pay  the  whole 
damage,  as  if  he  had  done  the  wrong  himself,  and  he  cannot 
escape  by  merely  surrendering  the  slave.  (D.  9,  d,  2,  pr.  ;  D. 
9,  2,  44,  1.)     The  master  is  directly  responsible,  even  when  he 

Digitized  by  VjOOQIC 


NOXAL   ACTIONS.  1 67 

does  not  encourage  the  slave,  if  he  knows  what  he  is  doing, 
and  has  the  power  to  prevent  him.  (D.  9,  4,  4,  pr. ;  D.  50,  17, 
50  ;  D.  9,  2,  45,  pr.) 

(1.)  For  what  wrongful  acts  of  the  slave  is  the  master  re- 
sponsible? His  responsibility  extends  not  merely  to  the  delicts 
enumerated  in  the  Institutes  (theft,  robbery,  damage,  injury), 
bat  also  to  other  acts  of  force,  fraud,  or  mischief.  When  a 
frand  not  falling  within  the  law  of  contract  has  been  committed 
by  a  slave,  the  master  can  be  sued,  the  slave  being  a  naxcu 
(D.  4,  3,  9^  4)  The  slave  is  also  a  noxa  when  he  has  corrupt^ 
another's  slaves  (D.  11,  3,  5,  3),  or  has  theftuously  cut  down 
another's  trees.    (C.  3,  41,  2.) 

(2.)  Limitation  of  the  master's  responsibility.  If  the  master 
ceased  to  own  the  slave,  he  also  ceased  to  be  responsibla 
This  was  a  consequence  of  the  rule  that  the  master  could  fre^ 
himself  by  surrendering  the  slave.  Hence  the  saying,  the 
responsibility  follows  the  slave:  Noxa  caput  sequitur.  Noxal 
surrender  seems  to  be  a  relic  of  the  ancient  practice  of  surren- 
dering a  wrongdoer  to  the  injured  party,  who  was  thereby 
enabled  to  wreak  his  vengeance  upon  him.  The  corporate 
liability  of  the  household,  expressed  in  later  times,  by  the  per- 
sonal liability  of  the  p(xterfaniilia8f  might  be  got  rid  of  by 
surrendering  all  claim  to  the  protection  of  the  wrongdoer. 

All  noxales  ticHones  follow  the  person  (caput).  For  if  [your  son  or]  your 
slave  has  done  a  wrong  {noxia^  noxa),  as  long  as  he  is  in  your  power  {poiestas\ 
it  is  against  you  the  action  lies  :  or  if  he  passes  into  another's  power,  then 
against  that  other.  If  he  is  set  free  [or  becomes  sutjuris\  the  action  must 
be  brought  against  him  directly,  and  there  is  no  longer  room  for  a  surrender 
{noxtte  deditio).  And  conversely,  a  direct  action  may  be  changed  iato  an 
actio  noxalis.  For  if  a  free  man  does  a  wrong  (noxia),  and  thereafter 
becomes  your  slave  [if  a  paterfamilias  does  a  wrong  {noxci),  and  thereafter 
suffers  himself  to  become  your  son  by  arrogatio,  or  is  made  your  slave]-^and 
this  may  happen  in  some  cases,  as  we  have  laid  down  in  the  First  Book 
— at  once  the  action,  hitherto  direct,  becomes  a  noxalis  actio  against  you. 
a-  4.  8,  5  ;  G.  4,  77') 

Stldias,  %  sUve  of  MaeWus,  oommito  »  theft.  Maevius  aeUs  him  to  Sempronicm. 
It  is  against  Semproniiis  that  the  remedy  lies.     (D.  9,  4,  7,  1.) 

Stichns  corrnpts  another  man's  slave,  and  is  abandoned  by  his  master  Titina.  Titius 
oeaaes  to  be  respotisible.     (D.  9,  4,  8S,  1.) 

Stiohiis,  after  nmning  away  from  his  master  Titius,  commits  a  robbeiy.  So  long 
m  Titiiis  does  not  reoover  poisessian  of  Stichus,  he  is  not  responsible.  \T>,  9, 4, 21, 8 ; 
Pan],  Sent  %  81,  87.) 

8tif»h««,  %  slave  6t  Sempronins,  commits  a  theft,  and,  before  any  action  is  brought 
agaiuit  his  master,  dies.     Sempronins  cannot  be  sued.     (D.  9,  4,  42, 1.) 

StiohoB  has  been  pledged  by  Balbus  with  his  creditor  Titius,  and,  while  held  la 
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pledge,  insults  Sempronins.    Bftlbus  the  owner  is  responsible,  not  Titiiis  the  oMditor. 
(D.  9,  4,  22. 1.) 

Mftevias  givee  his  slave  Stichns  on  loan  to  Caius,  and  Stichus  oommits  a  theft  The 
remedy  is  against  Maevios  the  owner,  not  against  Caius  the  borrower.    (D.  9, 4,  22,  pr.) 

According  to  the  statement  of  the  text,  a  slave  might  be  sued 
after  manumission  for  delicts  committed  by  him  while  a  slava 
But,  except  in  case  of  crime,  as  murder,  theft,  piracy,  he  was 
exonerated  when  he  acted  under  the  orders  of  his  master,  for 
then  he  was  only  an  agent  of  the  master,  who  remained  answer- 
able for  the  whole  damage.     (D.  44,  7,  20.) 

Stichns,  in  a  brawl  arising  out  of  a  lawsuit,  assaults  a  person  at  the  request  of  bis 
master.  Stichus  is  manumitted.  The  master  may  be  sued  as  the  instigator  of  the 
assault,  but  Stichus  cannot.     (D.  60,  17, 157  pr.) 

Stichus,  after  committing  a  robbery  unknown  to  Maevius  his  master,  prevails  upon 
Biaeyius  to  manumit  him.  Stichus  may  now  be  sued,  [noxa  caput  wequitur.}  (G.  i, 
H.  4.) 

Stichus  oommits  a  theft,  and  his  master  Julius  ooming  to  learn  it,  manumits  him 
In  order  to  esoape  responsibility.  In  this  case  the  wronged  party  has  a  choice  ;  either 
stichus  may  be  sued  or  Julius,  but  not  both.  (D.  9,  4,  12 ;  D.  47,  2,  42,  1.  But  if 
Stichns  offered  to  defend  the  action,  the  master  (Julius)  esci^ed.     (D.  9,  4,  24.) 

Investitivk  Facts. 

A.  Investitive  Facts  ascribed  to  the  Law  of  Nations  (ju$ 
gentium). 

I.  The  offspring  of  a  female  slave  belong  to  her  master. 
Ancilla  is  any  female  slave.  Vema  is  any  slave,  male  or  female, 
bom  in  the  master's  house. 

This  rule  is  but  a  particular  example  of  one  of  much 
wider  application,  governing  the  determination  of  Status^ 
and  which  may  be  thus  briefly  stated :  children  bom  in  wed- 
lock have  the  same  status  that  the  father  had  at  the  moment 
of  conception ;  children  born  out  of  wedlock  have  the  same 
status  as  their  mother  at  the  moment  of  birth  ;  but,  in  favour  of 
liberty,  a  qualification  was  made,  that  if  a  mother  was  free  at 
any  moment  between  the  conception  and  birth  of  the  child,  the 
child  should  be  free.    (Paul,  Sent.  2,  24,  1-3;  D.  1,5, 19.) 

The  decision,  that  if  a  female  slave  conceives  by  a  Roman  citizen,  and  is 
set  free  before  childbirth,  then  the  offspring  is  bom  free,  is  a  dictate  of 
natural  reason.  And  so  if  the  mother  is  free  at  the  time  of  their  birth,  the 
children  are  free.  Nor  does  it  matter  by  whom  the  mother  conceived  them, 
even  though  she  was  then  a  slave.  The  status  of  children  regularly  {jegitimi) 
conceived  is  determined  by  the  time  of  conception,  of  children  irregularly 
{flUgiHnu)  conceived,  by  the  time  of  birth.    (G.  i,  89.) 

And  with  these  rules  the  rule  of  the  Jus  Gentium  agrees  that  the  offspring 
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of  a  slave-girl  and  a  freeman  is  a  slave,  while  the  offspring  of  a  free  womas 
and  a  slave  is  free.    (G.  i,  82.) 

If  the  mother  is  free  and  the  father  a  slave,  the  offspring  is  none  the  less 
free-bom  {inj^enuus) ;  and  so,  too,  if  the  mother  is  free,  while  from  the  loose- 
ness of  her  character  there  is  uncertainty  as  to  who  is  the  father.  It  is 
enough  that  the  mother  is  free  at  the  time  of  the  birth,  although  a  slave 
when  she  conceived.  On  the  other  hand,  if  she  is  free  when  she  conceives, 
and  becomes  a  slave  before  childbirth,  it  is  held  that  the  offspring  is  bom 
fre^  because  the  mother's  misfortune  ought  not  to  harm  a  child  still  in  the 
womb.  Hence  this  question  has  been  raised, — If  a  female  slave,  while 
pregnant,  is  set  free,  and  again  becomes  a  slave  before  childbirth,  is  the 
child  a  slave  or  free  ?  Marcellus  is  of  opinion  that  it  is  born  free,  for  it  is 
enough  for  a  child  in  the  womb  that  the  mother  was  free  at  any  intervening 
time.    And  this  is  true,    (J.  i,  4,  pr.) 

The  same  general  rule  was  applied  to  determine  whether 
a  child  was  a  Roman  citizen  or  an  alien  (peregrinus).  (See 
Appendix  to  Slavery.) 

U.  Persons  captured  in  war  are  made  slaves.  (J.  1,  3,  4.) 
The  capture  must,  however,  be  in  war  between  belligerenta 
The  forcible  seizure  of  freemen  hj  brigands  or  pirates  did 
not  constitute  a  legal  capture  giving  a  lawful  title  to  them  as 
slavea  Such  captives  remained  free  in  law.  (D.  49,  15,  24  ; 
D.  49, 15, 19,  2.) 

B.  Investitive  facts  special  to  the  Roman  law  (Jure  Civili). 

I.  A  Roman  citizen  who  evaded  inscription  on  the  census 
(and  thereby  his  military  duty)  lost  his  liberty  (Cicero  pro 
Caecina,  34).  The  quinquennial  census  was  a  republican  insti- 
tution, which  ceased  under  the  Empire.     (Ulp.  Frag.  11,  11.) 

II.  A  thief  taken  in  the  act  (Jiir  mant/esfus)  was  by  the  law  of  the  XII 
Tables  punished  capitally.  For  if  free,  he  was  scourged,  and  adjudged  to 
the  man  from  whom  he  had  stolen.    (G.  3,  189.) 

This  cause  of  slavery  was  extinguished  when  the  Prrotor 
substituted  a  penalty  of  fourfold  the  value  of  the  thing  stolen. 

IIL  A  judgment  creditor  (by  the  XII  Tables)  could  take 
his  debtor  as  a  slave  if  he  were  unable  to  discharge  his  debt. 
(AuL  Gell.  20, 1.) 

IV.  The  reduction  of  free  women  into  slavery  by  theSenatus 
Consultum  Glaudianum.  This  enactment  is  said  by  Tacitus 
(Ann.  12,  63)  to  have  been  made  in  the  reign  of  Claudius.  It 
was  abrogated  by  Justinian.     (C.  7,  24,  1.) 

Under  the  Sena/us  Consultum  ClaucUanum  there  was  a  wretched  mode 
of  acquisition,  per  universitaUniy  viz.,  this : — When  a  free  woman,  in  the 
frenzy  of  her  passion  for  a  slave,  lost  by  that  Senatus  Consultum  her  very 
freedom,  and  with  her  freedom  all  her  substance.   But  this  we  held  unworthy 
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of  our  age,  and  have  therefore  blotted  it  out  of  the  laws  of  our  state,  and 
given  it  no  place  in  our  Digest.    (J.  3,  12,  i.) 

The  reason  aasigned  for  this  enactment  bj  Theophilus  was 
that  such  connections  interfered  with  the  work  of  the  slave. 
The  master  of  the  slave  could  send  to  any  free  woman 
cohabiting  with  his  slave,  and  require  her,  in  the  presence  of 
seven  witnesses,  to  withdraw  herself  from  his  society.  If  she 
refused,  a  second,  and  even  a  third,  formal  warning  (denuntiatio) 
was  to  be  given.  If  the  woman  persisted  in  the  cohabition, 
the  master  could  go  before  the  Pra&tor  or  President  of  a 
Province  (Paul,  Sent  21^,  17),  who,  if  satisfied  of  the  facts  as 
alleged,  adjudged  the  woman  to  the  master  as  his  slave,  with 
all  her  property. 

V.  Certain  convicts  were  regarded  as  slaves  (servi  poenae). 
Those  condemned  to  fight  with  wild  beasts  were  considered 

as  slaves  (D.  48,  19,  8,  11);  but  this  punishment  was  sup- 
pressed by  Constantino  (C.  11,  43,  1).  In  the  time  of  Justinian, 
prisoners  sent  to  the  mines  {in  metallum)^  or  to  help  the  miners 
{in  opus  metalli),  were  called  slaves  without  a  master.  Hence 
even  the  Fiscus  did  not  acquire  any  legacy  left  to  them.  (D. 
48,  19,  17,  pr. ;  D.  49,  14,  12.)  The  punishment  of  the  mines 
was  for  life ;  those  sent  to  aid  the  miners  were  not  sentenced 
for  Ufe ;  and  the  children  of  women  suffering  the  lighter  punish- 
ment were  freebom.  (D.  48,  19, 28,  6.)  Justinian  (Nov.  22,  8) 
abolished  the  class  of  servi  poenae^  and  prohibited  the  infliction 
of  slavery  as  a  punishment  for  crime. 

VI.  The  ingratitude  of  a  freedman  to  his  patron. 

The  duties  of  freedmen  {liberti)  to  their  patrons  will  be 
explained  hereafter. 

During  the  Republic  a  rescission  of  liberty  was  unknown. 
In  the  time  of  Nero,  the  utmost  severity  that  could  be  wrested 
from  the  Senate  was  the  relegation  of  undutiful  freedmen. 
Claudius  ordered  a  freedman  who  had  brought  a  &lse  accusa- 
tion against  his  patron  to  become  again  his  slave.  (D.  37,  14, 
5,  pr.)  Commodus  sanctioned  the  same  punishment  as  a  last 
resource  to  break  a  recalcitrant  freedman.  (D.  25,  3,  6,  1.) 
From  Ulpian  and  Paul  we  learn  that  it  was  seldom,  and  only 
for  very  grave  offences,  that  a  freedman  forfeited  his  liberty. 
(D.  37,  14,  1 ;  D.  4,  2,  21,  pr.)  Constantine  (C.  6,  7,  2)  estab- 
lished the  severe  law  that  even  for  slight  breaches  of  duty  a 
freedman  might  be  taken  back  into  slavery,  although  we  learn 
from  a  constitution  of  Diocletian  and  Maximian^C.  7,  16,  30) 
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that  a  mere  want  of  reverenoe  (obaequiiun)  was  not  enough  to 
oanse  a  forfeiture  of  liberty.     The  law  was  left  in  this  state  hj 
Justinian. 
YIL  The  fraudulent  sale  of  a  freeman. 

A  man  may  be  made  a  slave  by  the  civil  law  ;  as  when  a  freeman  over 
twenty  years  of  age  suffers  himself  to  foe  sold  in  order  to  get  a  share  of  the 
price.    G-i,  3>4.) 

This  law  seems  to  have  been  estaUished  by  Hadrian  (D.  40, 
14,  2y  pr.)  as  a  proteotion  to  purchasers.  It  was  a  rule  of  law 
that  a  sale  of  a  freeman  was  void.  Advantage  was  taken  of 
this  rule  for  the  purpose  of  fraud.  Two  persons  oonspired 
together, — one  of  them  represented  the  other  as  his  slave,  sold 
him,  and  got  the  price..  Thereupon  the  person  sold  insists  that 
the  sale  is  void  because  he  is  freeborn.  To  check  this  fraud  the 
above  law  was  made.  Freedom  was  not,  however,  rashly  taken 
away,  and  it  was  only  when  four  conditions  concurred  that  the 
person  fraudulently  sold  lost  his  liberty. 

1.  The  person  sold  must  not  be  under  twenty  years  of  age. 
But  if  a  person  just  under  twenty  sells  himself,  and  after  reach- 
ing that  age  shares  his  price  with  his  confederate,  he  is  made  a 
slave.  (D.  40, 12, 7, 1.)  2.  The  person  sold  must  have  entered 
into  the  sale  with  the  intention  of  sharing  the  price,  and  have 
actually  done  so.  (D.  40, 13, 1,  pr, ;  C.  7, 8, 1.)  But  if  he  restored 
the  price  to  the  purchaser,  he  was  generally  allowed  to  recover 
his  freedom.  (D.  40,  14,  2,  pr.)  3.  The  person  sold  must  have 
known  that  he  was  free.  (C.  Th,  4,  8,  2.)  4.  The  buyer  must 
have  been  ignorant  that  he  was  irea  (D.  40,  12,  7,  2 ;  D.  40, 
12,  33.) 

Divestitive  Facts. 

Fir8ty  Liberation  of  slaves  by  the  voluntary  act  of  their 
master  {manumisaio). 

Manumission  is  the  giving  a  slave  his  freedom ;  for  as  long  as  any  one  is 
in  shivery  he  is  placed  under  the  mantis  and  potestcis  of  his  master,  and 
manumission  frees  him  from  the  potestas.  It  takes  its  rise  from  the  Jus 
GttUium,  For  by  the  Jus  NaturaU  all  were  bom  free,  and  no  manu- 
mission was  known,  since  slavery  was  unknown.  But  after  slavery  came  in 
by  the  Jus  Gentium  there  followed  the  boon  of  manumission.  And  though 
nature  gave  all  the  one  name  of  man,  the  Jus  Gentium  has  divided  men  into 
three  sorts  : — Freemen  ;  and  their  opposite,  slaves ;  and  a  third  sort,  freed- 
men  {liber tim)^  who  have  ceased  to  be  slaves.     (J.  i,  5,  pr.) 

The  forms  of  manumission  varied  at  different  timeft  and  they 
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ttay  be  ariranged  in  three  periods  The  first  period  embraces 
the  whole  of  the  Republic ;  the  second,  the  Empire ;  while  the 
changes  made  bj  Justinian  form  an  epoch  different  from  both. 
This  division  is  nearly,  although  not  quite,  exact  During  the 
Republic,  the  modes  of  manumission  were  Formal,  by  means  of 
a  fictitious  lawsuit,  by  em9U%^  or  by  the  solemnities  of  the  testa- 
ment. They  had  the  double  effect  of  releasing  a  man  from 
slavery,  and  making  him  a  Roman  citizen.  These  two  effects 
were  not  necessarily  conjoined.  One  might  be  free  without 
being  a  Roman  citizen.  But  the  ancient  law  contemplated  no 
^ther  manumission  than  that  which  added  to  the  roll  of  citizens 
and  soldiers.  The  State  was  represented  by  means  of  its  magis- 
trates or  assemblies  as  a  consenting  party  to  the  manumission, 
and  hence  this  species  of  manumission  is  often  called  PUBUO 
(26yrt^tfna,  «otonnt«,  jiuta  manumUHo). 

If  a  master,  without  resorting  to  one  of  these  ancient  solem- 
nities, expressed  in  the  presence  of  witnesses  (inter  amieos)  his 
intention  to  give  freedom  to  his  slave,  and  followed  up  this 
declaration  by  allowing  the  slave  to  dwell  in  freedom,  in  strict 
Ijaw  the  indulgence  and  good  intentions  of  the  master  availed 
the  slave  nothing.  Unless  manumitted  in  proper  form,  he  re- 
mained a  slave,  and  equally  so  if  the  act  of  manumission  were 
imperfectly  performed.  The  hardship,  however,  of  turning 
back  into  slavery  a  man  allowed  to  live  in  freedom  by  his 
master,  merely  on  account  of  a  technical  flaw  or  defect,  is 
obvious  ;  but  it  was  not  until  after  considerable  experience  o 
the  injustice  of  the  law,  if  we  may  trust  Tacitus  (Tac.  Ann.  13, 
27),  that  the  Praetor  interposed.  The  mode  and  extent  of  his 
intervention  are  characteristia  He  went  just  so  far  as  was 
necessary  to  satisfy  the  conscience,  to  prevent  the  scandal  of  a 
man  openly  enfranchised  being  again,  at  the  caprice  of  his 
master  or  master's  heir,  dragged  back  into  slavery  (Cervidii 
Scaevolae  (?)  Fr.  Dosith,  5)  ;  but  he  went  no  further,  and  gave 
the  half-enfranchised  slave  no  rights  of  property.  He  secured 
bim  personal  freedom,  but  nothing  more.  Such  continued  to  be 
the  law  until  A.D.  19,  when  by  the  lex  Junta  Norbana  all  slaves, 
whose  personal  freedom  was  guaranteed  by  the  Praetor,  were 
raised  to  the  condition  of  Latin  colonists.  (See  Book  II.  Div. 
II.,  Latini  Junianu) 

During  the  Empire,  from  A.D.  19,  an  informal  manumission 
operated  as  a  divestitive  fact  in  regard  to  slavery,  but  not  as 
an  investitive  fact  of  citizenship.    Formal  manumission  con- 
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fciniied  to  exist,  and  to  raise  the  slave  to  the  dignity  of 
Roman  citizenship.  These  two  kinds  of  mannmission — ^the  for- 
mal and  the  informal-— co-existed  down  to  the  time  of  Justinian. 
Justinian  enacted  that  a  slave,  whether  manumitted  formallj 
or  informally,  should  be  a  citizen  ;  and  thus  the  class  of  Latini 
Juidani  and  the  distinction  between  formal  and  informal  manu- 
mission passed  away.  There  are  accordingly  three  stages  to 
remark  in  the  history  of  manumission.  In  the  first,  the  forms 
of  manumission  were  strict  and  ceremonial,  and  they  conferred 
the  title  of  citizen ;  in  the  second,  the  inconveniences  arising 
from  a  strict  adherence  to  these  forms  became  a  serious  evil^ 
and  through  the  edict  of  the  Prs&tor  and  the  lea  Junia  Narbana 
slaves  released  by  their  masters  informally  were  protected  in 
their  liberty  and  raised  to  the  condition  of  Latin  colonists; 
lastly,  the  ancient  forms  were  virtually  abrogated,  and  any 
expression  of  the  master's  will,  if  attested  as  required  by  law, 
sufficed  to  liberate  the  slave. 

Another  distinction  between  formal  and  informal  manumis- 
sion is  worthy  of  remark  as  illustrating  the  peculiar  narrowness 
and  formalism  of  the  ancient  law.  If  a  slave  were  formally 
manumitted,  although  the  master  were  induced  to  do  so  by 
fraud  or  compelled  by  force,  the  manumission  was  nevertheless 
valid ;  but  the  master  had  an  action  for  damagea  (D.  4,  2, 
9,  2.)  According  to  a  rescript  of  Gordian,  a  master  under 
twenty  jeaxB  of  age,  who  was  fraudulently  induced  to  manumit 
a  dave,  could  not  rescind  the  manumission,  and  could  only  sue 
the  person  by  whose  fraud  he  was  led  to  prejudice  his  interesta 
(C.  2,  31,  2;  C.  2,  31,  3.)  But  an  informal  manumission,  in- 
asmuch as  it  derived  all  its  efficacy  from  its  being  the  free 
act  of  the  master,  was  void  if  it  were  procured  by  force  or 
fiiAud.  This  distinction  may  be  compared  with  the  law  relat- 
ing; to  formal  and  informal  contracts.  (Book  IL  Div.  L  Sub- 
div.  II.) 

▲.  MoDss  OF  Manumission. 

a.  Formal  Manumission. 

L  By  the  vindieta  {per  vindietam). 

The  name  vindieta  is  given  either  from  the  rod  employed  by 
the  lictor  in  the  ceremony,  or,  as  Theophilus  says  without  any 
probability,  from  one  Vindicius,  who  gave  information  of  a 
conspiracy,  and  was  rewarded  by  being  the  first  to  enjoy  a 
public  manumission.  It  was  a  fictitious  suit  brought  before 
one  of  the  higher  magistrates  (consul,  pr«tor.  proconsul,  or 
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president  of  a  province — ^C.  7,  1,  4),  in  which  judgment  wa« 
given  in  favour  of  the  liberty  demanded  on  behalf  of  the  slave 
with  the  consent  of  the  master.  The  ceremony  did  not  require 
to  be  in  court 

Masters  can  manumit  slaves  [over  thirty]  at  any  time ;  even  on  the  street, 
when,  for  instance,  the  praetor,  or  proconsul,  or  provincial  governor  is 
going  to  the  bath  or  the  theatre.    (J.  i,  5,  3 ;  G.  i,  2a) 

The  part  of  the  adserior  libertatu — ^the  plaintiff  in  a  suit  for 
freedom — was  taken  by  the  lictor.  The  master  laid  hold  of 
the  slave's  hand,  or  some  other  part  of  his  body,  and  said,  ^  I 
wish  this  man  to  be  free ; "  and  thereupon  turned  him  round 
and  let  him  go.  (Livy,  34,  16.)  A  rod  {vindieta  or  festuea) 
was  then  laid  on  the  slave  by  the  lictor,  and  the  Prsdtor  said  to 
him,  "  I  declare  that  you  are  free  by  the  Law  of  the  Quirites ;  *• 
and  to  the  lictor,  **  According  to  your  plea,  as  I  have  given 
judgment,  behold  he  is  given  to  you."  The  lictor  then  touched 
the  slave  with  the  rod  In  the  time  of  Hermogenian  (circ. 
A  J).  287)  the  solemn  words  were  unnecessary  (D.  40,  2,  28) ; 
and  nipian  tells  us  that  in  his  time  even  the  presence  .of  the 
lictor  was  not  essential.     (D.  40,  2,  8.) 

Corporations  {cimtates,  collegia,  etc.)  could  not  manumit  their 
slaves,  by  the  vindieta,  because  it  was  a  ceremony  in  which  the 
master  himself  must  appear,  and  could  not  act  by  an  agent 
(procurator).  But  Diocletian  and  Maximian  refer  to  a,  lex 
Vectibulici  (passed  probably  in  the  first  century  of  the  Christian 
era),  by  which  slaves  of  municipalities  could  be  manumitted. 
(C.  7,  9,  8.)  Hadrian  (C.  7,  9,  2)  tells  us  that  slaves  belonging 
to  corporations  could  be  freed  with  the  consent  of  the  pre- 
sident of  the  province,  on  a  decree  by  the  local  magistrates 
(duumviri). 
II.  Enrolment  of  a  slave  on  the  census. 
At  the  quinquennial  census,  a  slave  whose  name  was  regis- 
tered as  a  citizen  by  the  command  of  his  master  became  free. 
(Ulp.  Frag.  1,  7.)  There  was  a  doubt  as  to  whether  the  freedom 
of  the  slave  dated  from  the  day  when  his  name  was  inserted,  or 
from  the  close  of  the  quinquennial  period.  (Cic.  de  Orat.  1, 40.) 
The  census  was  accompanied  by  a  lustrum,  or  sacrifice  of  purifica- 
tion, and  thus  the  ceremony  had  a  religious  as  well  as  political 
import  (Cervidii  Scaevolae  (?),  Fr.  Dosith  17*.)  This  mode  of 
manumission  was  necessarily  confined  to  Rome,  and  could  have 
been  of  little  practical  use,  as  the  occasion  came  only  once  in 
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fiye  years.  The  master  must  be  Quiritarian  owner  to  be  able 
to  insert  the  slave's  name  on  the  census.  (Cerv.  Scaev.  (?) 
Fr.  Dos.  17.)  After  Vespasian  no  census  was  held  for  180 
years.    Decius  held  one,  the  last,  Aj).  249. 

lU.  By  testament  or  codicils. 

Surprise  may  be  excited  at  the  enumeration  of  wills  as  a 
form  of  pubUc  manumission,  inasmuch  as  secrecy  and  privacy 
are  the  most  obvious  characteristics  of  a  wiU.  The  explanation 
is  found  in  histoi-y.  At  first  wills  were  made  in  the  form  of  a 
law  passed  by  the  ComiHa  Curiata  (Book  III.,  Forms  of  Wills), 
and  were  then  not  only  open,  but  sanctioned  by  the  State.  At 
such  a  time  a  will  was  a  public  mode  of  manumission,  and  it 
retained  that  advantage  after  its  own  nature  had  been  com- 
pletely changed. 

Manumission  by  the  vindicta  was  irrevocable ;  but  a  gift  of 
Eberty  in  a  will  could  be  revoked  at  any  time  during  the  life  of 
the  testator. 

The  slave  who  was  ordered  by  his  master's  will  to  be  free, 
did  not  acquire  his  liberty  from  the  moment  of  his  master's 
death,  but  only  when  some  one  became  heir  under  the  will. 
(Ulp.  Frag.  1,  22.)  Hence,  if  the  heirs  named  in  the  will 
refused  to  accept  the  inheritance,  the  gifts  of  liberty  were  made 
in  vain.  The  introduction  of  codicils  extended  the  testator's 
power:  it  enabled  him  to  impose  on  the  heirs  who  took  in 
default  of  his  will  an  obhgation  to  manumit  a  slave.  (D. 
40,  4,  43.)  This  leads  to  an  important  distinction  between  a 
direct  bequest  of  liberty  and  a  bequest  indirectly,  or  by  way  of 
trust  {fiddcornmiBBum). 

1.  Comparison  of  direct  (direetOy  justa)  and  fidei-commissary 
bequest  of  freedom. 

1*.  A  slave,  to  whom  is  bequeathed  his  freedom  directly, 
becomes  free  as  soon  as  any  person  named  heir  in  the  will  enters 
on  the  inheritance.  But  in  a  bequest  by  way  of  trust  the  slave 
does  not  obtain  his  freedom  until  the  person  to  whom  he  is 
committed  manumits  him  by  the  vindicta. 

3^.  Freedom  may  be  'given  a  slave  by  a  trust  (Jideicommissum) ;  if  the 
heir  or  legatee  or  trustee  (Jideicommtssarius)  is  charged  to  manumit  him. 
(J.  2,  24,  2 ;  G.  3,  263).  A  slave  directly  set  free  by  will — ^for  instance,  in  the 
form,  '*  Let  Stichus  my  slave  be  free,''  or,  ^*  I  order  that  Stichus  my  slave  be 
free''— becomes  the  testator's  freedman.    (G.  2,  267.) 

Ihe  fonmaltty  on  which  GMxm  inaiats  was  taken  »way  by  a  eonatatatlon  of  Theo- 
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dosina  and  Valentian  (C.  7,  2»  14) ;  uid  henoeforUi »  direct  bequest  of  liberty  might 
be  made  eyen  in  Greek. 

In  a  direot  grant  of  freedom,  the  testator  charges  no  one  to  manumit  the 
slave,  but  by  his  own  testament  wills  that  the  slave  shall  thereby  be  made 
a  freeman.    (J.  2,  24,  2.) 

3^.  No  slave  can  be  directly  freed  by  will,  unless  the  testator  owned  him 
[ex  jure  Quiritiumi  both  when  he  made  the  will  and  when  he  died.  (J.  2, 
14,  2 ;  G.  2, 267.) 

But  it  does  not  matter  whether  the  slave,  whose  manumission  is  given  by 
fideicomnUssum  by  the  testator,  is  his  own,  or  belongs  to  his  heir  or  legatee, 
or  even  to  an  outsider.  A  slave,  therefore,  that  belongs  to  another,  ought  to 
be  bought  from  him,  and  then  manumitted.  [If  his  master  refuses  to  sell 
him,  his  freedom  is  gone,  because  for  freedom  no  price  can  be  reckoned.] 

If  his  master  refuses  to  sell  him,  as  he  may,  if  he  has  taken  nothing 
under  the  will  that  gives  the  slave  his  freedom,  then  the  trust  for  freedom  is 
not  at  once  gone,  but  is  only  put  off.  For  as  time  goes  on,  whenever  there 
is  a  chance  to  buy  the  slave,  his  freedom  may  be  secured.  (J.  2, 24,  2 ;  G.  2, 
264-265.) 

4^.  A  slave  manumitted  under  a  trust  becomes  the  freedman,  not  of  the 
testator,  even  if  the  testator  was  his  master,  but  of  the  manumitter.  But  he 
whose  freedom  is  directly  assured  by  will,  becomes  the  testator's  own  freed- 
man— a  libertus  orctnus,  as  he  is  called.    (J.  2,  24,  2  ;  G.  2,  266.) 

The  rights  of  the  pfttron  were  of  conaidenble  valoe,  and  it  was  therefore  importanl 
to  determine  who  was  to  be  patron. 

5*.  Direct  bequests  could  be  made  only  by  will,  or  by  codicils 
confirmed  by  will  Fideicommiseary  bequests  could  be  imposed 
by  codicils  not  confirmed  by  will,  or  by  codicils  without  any  will 
beiug  made  ;  in  which  case  the  heir  to  the  intestate  was  bound 
to  manumit  the  slaves  named  in  the  bequest.  (D.  40,  4,  43.) 
2.  The  bequest  of  Uberty  may  be  conditional  or  unconditional 
A  slave  to  whom  freedom  is  given  in  his  master's  will,  subject 
to  the  fulfilment  of  any  condition,  is  called  a  Btatiuliber ;  because, 
according  to  Ulpian  (Ulp.  Frag.  2«  2),  while  the  slave  remains 
the  slave  of  the  heir  until  the  condition  is  fulfilled,  as  soon  as 
the  condition  is  fulfilled  he  becomes  free  {»taiim  liber).  One  is 
also  a  BtatuUber  whose  fireedom  is  to  begin  at  a  given  time  after 
the  testator's  death.  (D.  40,  7,  1,  pr.)  If  the  time  mentioned 
exceeds  the  duration  of  a  human  life,  or  the  condition  cannot 
be  fulfilled,  then  the  bequest  is  (by  Paul)  treated  as  void, 
because  the  testator  must  have  written  it  in  mockery.  (D.  40, 
7,  4,  !•)  This  construction,  so  unfavourable  to  firoedom,  was 
not  sanctioned  by  Justinian,  who  directed  that  an  impossible 
condition  in  gifts  of  liberty  should  be  treated  as  void  (non 
seripta).  (J.  2,  14,  10.)  A  statuliber,  until  the  condition  is  ful- 
filled, is  in  all  respects  a  slave  of  the  heir  (D.  40, 7, 29,  prA;  and 
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children  bom  of  a  female  slave  are  slaves.  (C.  7,  4,  3.)  The 
heir  may  sell  the  slave,  but  cannot  deprive  him  of  the  benefit  of 
the  condition.     (C.  7,  2, 13;  Ulp.  Frag.  2,  3.) 

Those  who  are  manumitted  with  the  intention  of  defrauding 
creditors  are  ataiuliberi  so  long  as  it  is  uncertain  whether  the 
creditors  will  insist  on  their  right  to  have  the  bequest  of  free- 
dom cancelled.    (D.  40,  7, 1,  1.) 

IV.  In  the  Church.    (J.  1,  5.  1.) 

In  the  enactments  of  Constantine  we  may  trace  signs  of  a 
disposition  to  facilitate  the  termination  of  slavery  by  the  manu- 
mission of  slaves.  A  declaration  of  the  master,  in  presence  of 
the  congregation,  to  the  bishop,  of  his  desire  that  the  slave 
should  be  free,  operated  as  a  manumission.  The  declaration 
was  recorded  in  writing.     (G.  1,  13,  1 ;  C.  1,  13,  2.) 

p.  Informal  Manumission. 

I.  An  oral  declaration  of  freedom  in  the  presence  of  witnesses 
(inter  (xmicos)  (J.  1,  5,  1),  was  the  oldest  form  of  private  manu- 
mission, and  was  in  use  during  the  Republic.  Justinian  fixed 
the  number  of  witnesses  at  five,  and  required  the  declaration 
of  manumission  to  be  written,  and  attested  by  the  witnesses  or 
by  notaries  (talndarit)  for  them.     (C,  7,  6,  2.) 

n.  By  letter  {per  epistolam).  (J.  1,  5,  1.)  In  this  case 
Justinian  also  required  the  attestation  of  five  witnessea 
(C.  7,  6, 1.) 

IIL  It  was  a  custom  for  slaves  manumitted  by  will  to  attend 
the  funeral  of  their  deceased  master,  wearing  the  cap  of  liberty 
{pUeue).  Advantage  was  taken  of  this  custom  to  give  a  false 
impression  of  the  liberality  of  the  deceased,  by  making  slaves 
who  were  not  manumitted  appear  at  the  funeral  with  the  cap  of 
liberty.  This  form  of  ostentation  was  put  an  end  to  by  enact- 
ing that  slaves  permitted  to  wear  the  cap  of  liberty  at  the 
funeral  of  their  master,  by  the  direction  of  the  deceased,  or 
with  the  consent  of  the  heir,  or  who  stood  on  the  funeral- 
couch  and  fanned  the  corpse,  should  obtain  their  freedom.  (C. 
7,  6,  5.) 

rV.  A  female  slave  who  received  a  dowry  (dos)  from  her 
master,  and  was  given  by  him  in  marriage  to  a  freeman, 
acquired  freedom  without  any  formal  declaration.  There  must, 
however,  be  a  written  instrument  giving  the  dowry.    (C.  7, 6, 9.) 

V.  Cato  wisely  wrote,  as  the  ancients  tell  us,  that  slaves,  if  adopted  by 
tbeir  masters,  are  thereby  freed.  And,  in  deference  to  this  opinion,  we  too, 
by  our  constitution^  have  decided  that  a  slave  to  whom  his  master  has  by  a 
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public  process  {(octts  inUrvenienHbus)  given  the  name  of  son  is  free,  althongli 
this  is  not  enough  to  give  him  the  rights  of  a  son.    (J.  i,  1 1,  12.) 

A<ia  are  records  kept  in  the  ooort  of  %  magistrate.  /fWtmMlio  or  entiy  of  an  aoi 
in  these  reoords  was  a  not  onoommon  way  of  seoming  irreproachable  testimony.  In 
some  oases  it  was  required  to  make  oertain  dispositions,  as  gifts,  valid. 

VI.  If  the  master  gave  the  title-deeds  of  the  slave  to  hhn,  or 
destroyed  them,  with  the  intention  of  manumitting  the  slave, 
in  the  presence  of  five  witnesses,  the  slave  obtained  his  freedooL 
(C.  7,  6,  11.) 

Other  modes  were  recognised  as  sufficient  to  make  a  slave  a 
Latin  {Latinus  JuniantM),  (one  of  which,  sitting  at  table  with 
his  master,  is  mentioned  by  Theophilns),  but  they  were  all 
abrogated  by  the  same  constitution  that  abolished  the  Latin 
class  of  freedmen.     (0.  7,  6, 12.) 

B.  Restraints  on  Manxtmission. 

During  the  Republic,  a  master  could  manumit  as  many  slaves 
as  he  pleased,  either  during  his  life  or  by  his  will  But  in  the 
beginning  of  the  Empire,  the  self-interest  of  the  master  appears 
not  to  have  been  considered  sufficient  security  against  reckless 
manumission ;  and  it  was  alleged  that  slaves  more  frequently 
gained  their  freedom  by  pandering  to  the  vices  of  their  masters, 
or  assisting  their  political  conspiracies,  than  by  the  steady  prac- 
tice of  virtue  and  industry.  (Dion.  Halicam.  Antiq.  Rom.  4.) 
Whatever  truth  may  be  in  this  statement,  restraints  were  im- 
posed in  the  interest  of  the  master  himself,  or  of  his  heirs,  or  of 
his  creditors. 

L  By  the  lea  Jtdia  de  aduUerit$,  a  woman,  after  separation  from 
her  husband  by  divorce,  was  prohibited  from  selling  or  manu- 
mitting a  slave  for  sixty  days  (D.  40,  9, 14, 1)— a  prohibition 
thought  by  Ulpian  to  be  very  hard.     (D.  40,  9,  12,  1.) 

IL  Restraints  introduced  by  the  lex  JElia  Sentioj  AJ).  4. 

1.  This  law  prohibited  manumission  in  fraud  of  creditors. 

It  is  not  every  one  that  wishes  to  manumit  that  is  allowed  to  do  so.  For 
a  manumission  to  defraud  creditors  [or  a  patron]  is  void  ;  because  the  Ux 
JSlUa  SerUia  bars  the  freedom.    (J.  i,  6,  pr. ;  G.  i,  36-37.) 

And,  finally,  it  must  be  known  that  the  provision  of  the  Ux  JElUa  SenttOj 
that  slaves  manumitted  in  order  to  defraud  creditors  shall  not  be  made  free, 
applies  to  aliens  tea  This  the  senate  determised  at  the  instance  of  the  late 
Emperor  Hadrian.  But  the  rest  of  the  rules  laid  down  by  that  statute  do 
not  apply  to  aliens.    (G.  i,  47.) 

What  is  a  fraud  upon  creditors  ? 

A  man  manumits  to  the  fraud  of  his  creditors,  if  at  the  vpty. 
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mission  he  is  insolvent,  or  if  to  give  freedom  to  his  slaves  will  make  him  an 
insolvent.  Yet  it  is  the  prevailing  opinion,  that  unless  the  manumitter  had, 
further,  the  intention  to  defraud  (animus  fraudandt),  the  gift  of  freedom 
is  not  barred,  even  though  the  goods  are  not  enough  for  the  creditors. 
For  often  men's  fortimes  seem  larger  to  their  hopes  than  they  are  in  fact. 
We  sec,  then,  that  to  bar  the  gift  of  freedom  there  must  be  a  double  fraud 
upon  the  creditors, — ^a  fraud  in  intention  on  the  part  of  the  manumitter,  and 
a  fraud  in  fact,  for  the  goods  must  prove  insufficient  for  the  creditors. 
0-  I,  6,  3.) 

There  must  concur  both  design  {eonciliuni)  and  fraudulent 
result  {eoenius),  (D,  42,  8,  15.)  Creditores  are  any  persons 
having  an  action  against  the  manumitter.     (D.  40,  9,  16,  2.) 

X  owed  money  to  A,  and  knowing  that  he  was  insolvent,  manumitted  several  slaves 
by  his  wilL  Afterwards  he  paid  A,  and  became  indebted  to  B,  and  died.  Jalian 
decides  that  the  slaves  are  free,  because  X  intended  to  defraud  A  and  did  not,  and 
defrauded  B  without  intending  it.  Now  both  intention  and  actual  defeat  of  the 
ereditor  must  go  together.  (D.  42,  8,  15.)  A  must,  however,  not  have  been  paid  off 
with  money  got  from  B.     (P.  42,  8,  16  ;  D.  40,  9,  25.) 

X  was  worth  1000  aurei,  but  thought  he  had  only  800.  He  was  400  awrei  in  debt. 
To  defeat  his  creditors,  he  manumitted  his  slaves ;  but  inasmuch  as  they  will  be  paid 
in  full,  the  manumission  is  valid.     (Theoph.  J.  1,  6,  8.) 

A  being  worth  420  awei,  and  owing  400  tmrti,  with  the  intention  of  defeating  his 
creditors,  manumits  B,  who  Ib  worth  20  awrei,  and  C,  D,  each  worth  10  oum.  B  will 
remain  free,  because  he  was  first  manumitted,  and  his  manumission  does  not  defeat 
the  creditor ;  but  G  and  D  will  remain  slaves.     (D.  40,  9,  24.) 

A  is  worth  50  awrei,  and  he  owes  his  creditors  85  awreL  A  manumits  B,  worth  20 
<nHTi,  and  G  worth  15  cMtrei,  with  the  object  of  defrauding  his  creditors.  Here  B, 
altbongli  first  manumitted,  cannot  be  free,  because  the  creditors  would  be  defrauded  ; 
but  as  O  is  worth  exactly  15  aurei,  and  his  manumission  does  not  interfero  with  the 
«reditors,  G  will  obtain  his  freedom  in  preference  to  B.     (D.  40,  9,  24.) 

Exception* — A  master  is  allowed,  if  insolvent,  to  set  his  slave  free  by  will, 
and  appoint  him  his  heir.  And  in  that  case  the  slave  becomes  both  free  and 
his  sole  and  compulsory  heir,  if  only  there  is  no  other  heir  under  the  will. 
And  that  may  be  because  no  one  was  designated  as  heir,  or  because  he  that  was 
designated,  on  whatever  ground,  did  not  become  heir.  This  is  a  provision 
of  the  same  /ex  JElia  Senita^  and  a  righteous  provision.  For  it  was  highly 
necessary  to  look  forward  to  the  case  of  needy  men,  to  whom  no  other  one 
would  become  heir,  and  to  see  that  a  man  should  have  his  own  slave  as  a 
necessary  heir  ;  for  then  he  would  satisfy  the  creditors  :  or  if  not,  the  credi- 
tors might  sell  the  goods  of  the  inheritance  in  his  slave's  name,  and  so  the 
deceased  would  suffer  no  disgrace  {injuria),    (J.  i,  6,  i.) 

And  the  rule  of  law  is  the  same,  even  if  no  mention  of  freedom  is  made 
when  the  slave  is  appointed  heir.  And  our  constitution  has  settled  this,  not 
only  in  the  case  of  an  insolvent  master,  but  generally  ;  for  we  pay  a  regard 
to  humanity  that  formerly  was  unknown.  And  so  now  the  very  entry  of  the 
slave  as  heir  of  itself  gives  him  his  freedom.  For  it  is  not  likely  that  the 
master's  wishes  were,  that  the  heir  he  himself  chose  (though  he  omitted  to 
give  him  freedonf)  should  remain  a  slave,  and  that  thus  he  should  have  no 
hehr.    {i.\,6,  2.)  ^g.^.^^^ ^^ GoOglc 
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2.  A  master  under  twenty  years  of  age  cannot  manumit  a 
slave,  except  under  certain  restrictions. 

By  the  same  lex  ^lia  Sentia  a  master  under  twenty  is  not  allowed  to 
manumit  except  by  vindicta^  and  that  only  after  making  good  a  valid  reason 
to  the  satisfaction  of  the  Board  {Consilium),    (J.  i,  6,  4 ;  G.  i,  38.) 

And  even  if  he  wishes  to  make  him  a  Latin,  still  none  the  less  he  must 
make  good  a  reason  {Justa  causa\  to  the  satisfaction  of  the  Board,  and  then 
manumit  before  friends  {inter  amicos),     (G.  i,  41.) 

Effect  of  the  restraint  on  the  power  of  testation. 

Since  then  the  power  of  manumission,  in  the  case  of  masters  under  twenty, 
was  by  the  lex  yElia  Sentia  expressly  limited,  it  followed  that  a  master  that 
had  completed  his  fourteenth  year,  although  he  could  make  a  will  and 
therein  appoint  his  heir  and  leave  legacies,  yet  could  not,  so  long  as  he  was 
under  twenty,  give  a  slave  his  freedom.  Now  it  was  unbearable  that  a 
man  that  could  by  will  dispose  of  all  his  goods  was  not  allowed  to  give  one 
slave  his  freedom.  And  therefore  we  allow  him,  as  he  disposes  of  all  else,  to 
dispose  of  his  slaves  too,  according  to  his  last  wishes  {in  ultima  voluntate\ 
as  he  pleases  ;  so  that  he  can  set  them  free.  But  freedom  is  beyond  all 
price  ;  and  hence,  in  old  times,  it  was  forbidden  to  free  a  slave  before  the 
master  reached  his  twentieth  year.  We,  therefore,  choose  a  middle  path, 
and  give  a  master  under  twenty  leave  to  free  his  slave  by  will  only  if  he  has 
completed  his  seventeenth  and  entered  on  his  eighteenth  year.  For  since 
in  old  times  men  of  this  age  were  allowed  to  plead,  even  on  behalf  of  others, 
why  should  we  believe  that  their  soundness  of  judgment  will  fail  them  when 
they  come  to  give  freedom  to  their  own  slaves?    (J.  i,  6,  7  ;  G.  i,  40.) 

Justinian  afterwards  reduced  the  age  from  seventeen  to 
fourteen.     (Nov.  119,  2.) 

A  person  under  twenty  was  restricted  from  any  mode  of 
alienation  (subject  to  the  amendment  of  Justinian)  except  by 
the  vindictaj  with  the  consent  of  the  Board,  on  definite  legal 
grounds. 

V.  The  constitution  of  this  Board. 

The  Board  (Consilium)  that  is  consulted,  consists,  in  Rome,  of  five  sena- 
tors and  five  Roman  knights  above  the  age  of  puberty  ;  in  the  provinces,  of 
twenty  recuperatores,  Roman  citizens.  In  the  provinces  it  meets  on  the  last 
day  of  the  assize  ;  but  at  Rome  there  are  fixed  days  for  manumissions  before 
the  Board    (G.  i,  20.) 

The  Chnveniua  or  asBises  were  held  periodically  m  the  provinoee.  On  the  laat  day 
of  the  assize  the  President  took  his  teat  on  the  tribunal,  and  along  with  his  twenty 
Mecu^penUores  [see  Book  IV.,  Beeuperatoret]  heard  the  oases  for  manumission.  At 
Bome  the  Prstor  presided  over  the  Senators  and  Eqnites.    (Theoph.  /Mt  1,  6,.  4.) 

2*^.  The  legal  grounds  of  manumission. 

Valid  reasons  lor  manumission  are  such  as  these— that  the  slave  to  be 
manumitted  is  the  father  or  mother,  or  son  or  daughter,  or4>rothei:  or  sister 
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by  birth,  or  the  paedagogus  or  nurse,  or  teacher,  or  foster-child,  or  foster- 
brother,  of  the  manumitter.  Or  again,  that  the  slave  is  to  become  his  agent 
or  his  wife ;  provided  only  that  the  wife  must  be  married  within  six  months, 
unless  there  is  some  valid  reason  to  bar  the  marriage,  and  that  the  agent 
must  not  be  under  seventeen  at  the  time  of  manumission.  But  if  the  reason 
is  once  approved,  be  it  true  or  false,  the  approval  cannot  be  withdrawn, 
a.  I,  6,  5-6  ;  G.  I,  19.) 

The  reasons  we  set  forth  above  in  treating  of  slaves  under  thirty 

apply  to  this  case  too.  And  conversely,  the  reasons  given  in  the  case  of  a 
master  under  twenty  may  be  extended  to  the  case  of  a  slave  under  thirty. 
(G.  I,  39^) 

How,  asks  TheophilTifl,  could  a  penon  be  a  freeman  and  a  Roman  citizen,  and  be 
the  owner  of  his  parents  as  slaves  ?    This  might  happen  in  several  ways. 

A  father,  B  mother,  and  0  son,  are  slaves  of  D.  D  dies,  making  0  free  and  his 
beir.     A  and  B  will  be  sUves  of  G. 

A  has  two  children,  B  a  boy  and  G  a  girl,  by  his  female  slave.  B  and  G  are  of 
oonne  slaves,  their  mother  being  in  slavery.  A  makes  B  his  heir.  G  will  be  the 
slave  of  B. 

A  has  a  legitimate  son  B,  and  G  a  daoghter  by  his  female  slave.  A  dies.  B 
inherits,  and  G  becomes  the  slave  of  B. 

3.  The  slave  mast  be  thirty  years  of  age. 

The  requirement  as  to  the  age  of  a  slave  was  introduced  by  the  lex  jElia 
Sentia;  for  that  statute  enacted  that  slaves  under  thirty  should  not,  on 
manumission,  become  Roman  citizens,  unless,  indeed,  they  had  been  freed 
by  vindicta  after  a  valid  reason  for  the  manumission  had  been  approved  by 
the  Board.    (G.  i,  18.) 

If  the  slave  manumitted  was  under  thirty,  Gains  says  he 
became  a  Latin  (§  29,  30).  The  prohibition,  therefore,  of  the 
law  was  not  absolute,  as  in  the  case  where  the  master  was 
under  twenty;  and  a  manumission  not  complying  with  its 
terms  was  not  wholly  void,  but  had  the  effect  of  a  private 
mode  of  manumission.  TJlpian  {Frag.  1,  12)  states  that  to  be 
the  law  when  the  manumission  of  a  slave  under  age  was  by 
will ;  but  that  if  it  were  by  the  vindicta  it  was  wholly  void, — 
unless,  as  has  been  suggested,  the  passage  is  not  complete ; 
but  the  point  is  unimportant.  When  Justinian  abolished  the 
class  of  Latin  freedmen,  the  restraint  on  the  age  of  the  slave 
manumitted  was  tacitly  repealed,  and  in  the  Institutes  no 
mention  is  made  of  it. 

The  grounds  that  will  justify  manumission  by  a  master 
under  twenty  would  suffice  for  the  manumission  of  a  slave 
under  thirty.     (G.  1,  39.) 

Exception. — Moreover,  a  slave  under  thirty  may,  when  manumitted, 
become  a  Roman  citizen,  if  manumitted  by  an  insolvent  master  who  makes 
him  free  and  his  heir  by  will ;  provided  always  there  is  no  other  slfive  whose 
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name  comes  before  his  in  the  like  position,  and  that  there  is  no  other  heir 
under  the  will.  This  is  due  to  the  lex  J£lia  SefUia.  And  Proculus  is  of 
opinion  that  we  must  lean  to  the  side  of  freedom,  and  hold  the  rule  the  same 
in  the  case  of  a  slave  that  is  named  as  heir  without  any  mention  of  freedom. 
(G  I,  21,  as  restored.) 

Since  by  the  Ux  ^lia  Sentia  the  slave  whose  name  is  written  first  as 
heir  alone  becomes  a  Roman  citizen,  it  was  held  that,  if  a  man  were  to  name 
as  heirs  his  bastards  by  a  female  slave,  all  would  remain  slaves,  for  his  words 
do  not  show  who  is  to  stand  first ;  and  that  the  estate  should  lose  more  than 
one  would  be  a  fraud  upon  the  creditor.  And  at  last,  a  Senatus  Consultum^ 
appended  to  the  lex  Fufia  Caninia^  provided  that  it  should  not  be  in  a 
debtor's  power  by  such  devices  to  evade  the  statute.    (G.  i,  21^,  as  restored.) 

III.  And  further,  the  lex  Fufia  CatUnia  [a.d.  8]  sets  a  fixed  limit  to  the 
manumission  of  slaves  by  will.    (G.  i,  42). 

The  owner  of  more  than  2,  and  not  more  than  10,  is  {  SJmbSnotexc^inJi 

10,  „  30,  „  \ 

And  lastly,,,  loo,  „  500,  „  ^ 

And  the  statute  pays  no  heed  to  larger  owners,  so  as  to  fix  any  proportionate 
part.  But  it  enjoins  that  no  man  be  allowed  to  manumit  more  than  100.  On 
the  other  hand,  too,  if  a  man  has  but  one  slave  in  all,  or  two  only,  the  law 
makes  no  provision  for  that  case,  and  his  power  to  manumit  is  unrestrained. 
(G.  I,  43) 

But  what  we  have  said  as  to  the  number  of  slaves  that  can  be  manumitted 
by  will,  must  be  taken  in  this  sense, — that  in  each  number,  where  only  one- 
third,  one-fourth,  or  one-fifth  can  be  freed,  one  may  always  manumit  as 
many  as  are  allowed  to  the  lower  number  that  goes  before.  The  statute 
itself  so  provides.  For  clearly  it  would  be  absurd  that  the  master  of  ten 
slaves  might  free  five — the  half,  namely,  of  all  he  has  ;  and  then  that  the 
owner  of  twelve  could  free  no  more  than  four.  But  those  that  have  more 
than  ten,  and  not  more  than  thirty,  may  manumit  any  number  not  exceeding 
five,  the  number  allowed  to  those  that  have  but  ten.    (G.  i,  45,  as  restored.) 

And  if  a  testator  exceeds  these  limits,  but  arranges  the  names  of  the 
slaves  he  frees  in  a  circle ;  then,  since  no  order  of  manumission  is  found, 
none  will  be  free.  For  the  /ex  Fufia  Caninia  annuls  all  such  evasions. 
There  are  two  special  Senatus  Consulta  that  annul  all  the  devices  framed  to 
evade  that  statute.    (G.  i,  46,  as  restored.) 

To  manumission  not  by  will  this  statute  does  not  apply  at  all.  Those 
therefore  that  manumit  by  vindicta^  or  census,  or  among  friends  {inter 
afmcos)y  may  free  their  whole  household  if  there  is  no  other  ground  to  bar 
their  freedom.    (G.  i,  44.) 

The  lex  Fufia  Caninia  set  fixed  limits  to  the  manumission  of  slaves  by 
will.  As  this  was  a  bar  to  freedom,  and  somewhat  invidious  in  its  distinc- 
tions, we  have  resolved  on  its  abolition.  For  it  was  inhuman  enough  that 
during  his  life  a  man  might  give  freedom  to  all  his  household  (unless  there 
was  some  other  ground  to  bar  their  fireedom),  but  on  his  deathbed  should  be 
deprived  of  all  such  power.    (J.  i,  7,  pr.) 

Second,  Involuntary  Divestitive  Facts,      Freedom  given  to 
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the  slave  by  way  of  forfeiture  to  the  maeter  or  reward  to  the 
slave. 

L  When  a  sick  Blave  wm  abuidoned  by  bis  master  and  rMWVdi^d,  daadins 
declared  that  the  slave  should  be  free.     (D.  40,  8,  2.) 

II.  Jnstiiiian  appUed  the  same  remedy  when  the  master  exposed  an  infant  slaye; 
(CI,  4,23;  Nov.  168.) 

m.  When  a  female  slave,  sold  tmder  a  condition  that  she  should  not  be  made  a 
parastiiate,  was  let  out  by  her  master  for  that  purpose,  her  former  master  could 
demand  her  freedom.  (D.  40,  8, 7.)  Theodosius  and  Valentinian  (a.d.  428)  extended 
thiB  relief  to  every  case  where  the  slave  was  made  a  prostitute  against  her  will.  (C. 
1,  4,  12  ;  C.  1,  4,  14.) 

IV.  A  master  who  maliciously  allowed  a  freeman  to  marry  his  female  slave  under 
mistake  forfeited  his  slave.     (Nov.  22,  11.) 

V.  Slaves  of  heretics,  or  pagans,  or  Jews,  by  accepting  Christianity,  were 
releaood  from  slavery  ;  and  even  if  the  masters  followed  them,  and  were  admitted  into 
the  Church,  they  were  not  allowed  to  take  back  their  slaves.    (C.  1,  8,  56,  8.) 

VL  A  slave  ndio  disdoeed  the  assassin  of  his  master  was  regarded  as  a  freedman 
of  Ms  master  {liberfiu  ortmut).     (D.  40,  8,  6 ;  C.  7,  18,  1.) 

VTL  Constantine  enacted  that  a  slave  who  procured  the  conviction  of  coiners  off 
bad  naoDey  should  be  free,  and  that  the  imperial  exchequer  should  compensate  their 
masters.     (C.  7,  18,  2.) 

viil  He  also  gave  a  slave  liberty  who  disclosed  a  rape  that  had  been  concealed 
or  compromised.     (C.  7,  13,  3.) 

Remedies. 

▲.  RXMXDnB  IN  BISFBCr  OF  BlOHTB  AND  DUTHB.     (A.)  RiORTS  OF  TBI  MaBTBB.— 

As  between  the  slave  and  master  there  were  no  actions ;  but  the  Prefect  of  the 
dty  heard  complaints  made  by  slaves  against  their  master  when  they  were  left 
without  suflEUnent  food,  or  ill  used.  (D.  1,  12,  1,  1  ;  D.  5,  1,  53.)  In  some  cases  of 
misoonduct  the  master  was  obliged  to  sell  the  slave  ;  in  others,  the  slave  was  forfeited 
sad  aoquired  his  freedom. 

Ab  against  third  parties,  in  addition  to  the  usual  actions  for  delicts  {actio  futis 
vi  hamorum  raptorum,  damm  u^vria,  injuriarum),  two  remedies  are  specially  applicable 
to  slaves. 

1.  Actio  de  tervo  eorrupto, 

1*.  By  whom  could  the  actio  de  tervo  corrupto  be  brought  f 

The  owner,  at  the  time  the  wrong  was  done,  had  the  action,  even  when  the  slave 
was  in  pledge  (D.  11,  3,  14,  4),  and  it  was  not  extinguished  by  the  manumission  of 
the  slave.     (D.  11,  3,5,4.) 

2*.  The  measure  of  damage.  The  damages  are  double  the  amount  of  the  depreda- 
tion in  the  value  of  the  slave  (B.  11,  3,  5,  2),  and  of  what  the  slave  carried 
off.  (I>.  11,  3,  10.)  It  was  the  duty  of  the  judge  who  heard  the  cause  to  estimate 
how  much  that  was.  (D.  11,  3,  14,  8.)  Thus  the  compensation  or  penalty  paid  by 
a  master  for  a  wrong  done  by  a  slave  may  be  recovered  from  the  person  who  has 
corrupted  the  slave— that  is,  induced  him  to  do  the  wrong — whether  such  person  has 
benefited  by  it  or  not.     (D.  11,  3,  14,  7 ;  D.  11,  3,  10.) 

8".  Although  of  FrsBtorian  origin,  the  action  is  perpetual,  not  temporary.  (D.  11, 
8. 18.  pr.) 

4^  It  may  be  brought  by  the  heirs  of  the  owner,  but  not  against  the  heirs  of  the 
wrongdoer,  because  a  pensl  action  never  lies  against  the  heirs  of  a  wrongdoer.  (D.  11, 
8.18pr.) 

Special  procedure  in  regard  to  fugitive  slaves.     Besides  the  edict  of^the  Praetor 
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(fiU  9ervo  ecrru^\  a  Senatas  Conraltiiin  imposed  a  fine  for  harbooring  higiUre  alavet 
(D.  11,  4,  1,  1) ;  and  Constantine  enacted  that  he  who  did  bo  must  return  the  slave 
with  another  of  eqnal  value,  or  20  miUdi,  Masters  in  search  of  fugitive  slaves  mnafe 
obtain  written  authority  from  the  Emperor  to  the  magistrates,  who  thereupon  were 
liable  to  a  penalty  of  100  mHidi  if  they  did  not  give  their  help.  (D.  11,  4,  1,  2.) 
Whoever  apprehended  a  fugitive  slave  was  bound  to  deliver  him  up  to  the  munidpal 
magistrates,  or  other  public  officer.  (D.  11,  4, 1,  8 ;  D.  11,  4, 1,  6.)  Mere  fugitation 
wae  not  treated  by  tiie  law  as  a  crime,  unless  the  slave  passed  himself  cuff  as  free 
(B.  11,  4,  2),  or  was  caught  trying  to  escape  to  a  foreign  country.     (0.  6,  1,  3.) 

(B)  Duties  of  the  Mabtib~?io»i^  aeUo, 

1.  Origin. 

NoxaUs  acHones  have  been  established  both  by  statutes  and  by  edict  By 
statutes,  as  for  theft  by  the  XII  Tables,^  and  for  damnum  injuriahy  the  Ux 
Aquilid.  By  the  Praetor's  edict  as  for  injuria  and  robbery.  (J.  4,  8,  4 ; 
G.  4,  76.) 

2.  Damages. 

.  A  master  sued  in  a  noxaUs  actio  on  account  of  his  slave  may  free  him- 
self by  surrendering  the  slave  {noxae  dedendo)  to  the  plaintiff.  Such  a  sur- 
render is  a  final  transfer  of  all  his  rights  as  master.  If,  however,  the  slave 
can  find  money  to  compensate  the  new  master  to  whom  he  is  surrendered 
for  the  damage  {damnunC)  sustained,  then  by  the  Praetor's  help,  even  against 
the  new  master's  will,  he  g^ins  his  manumission.    (J.  4,  8,  3.) 

If  therefore  the  judge  is  trying  a  noxalis  actio^  and  if  it  shall  appear  that 
judgment  must  be  given  against  the  master,  it  is  his  duty  to  give  it  in  the 
following  form  : — Publius  Maevius  I  condemn  to  pay  to  Lucius  Titius  ten 
aurei^  or  to  surrender  the  offender  {noxam  dedire),    (J.  4,  17,  i.) 

3.  When  the  master  affirmed  that  the  slave  was  not  under  his  control  (|N><e«tot),  the 
Fnetor  gave  an  election  to  the  plaintiff,  either  to  compel  the  defendant  to  declare  upon 
oath  that  the  slave  was  not  under  his  control,  and  that  he  had  not  parted  with  the 
control  to  defeat  the  plaintiff,  or  to  accept  an  action  not  involving  the  surrender  of  the 
slave  (fMMQM  dedUio).  (D.  9,  4,  21,  2.)  If  the  defendant  will  not  take  the  oath,  it  is  the 
same  as  if  the  action  were  undefended  (D.  9,  4, 21,  4) ;  but  if  he  swears,  he  is  relieved 
until  such  time  as  the  slave  comes  under  his  control.     (D.  9,  4,  21,  6.) 

4.  If  the  master  did  not  deny  control  over  the  slave,  whether  he  produced  the  slave 
or  not,  the  action  proceeded.  If  the  slave  was  absent  without  the  fault  of  the  mastor, 
the  latter  must  defend  the  action,  and  give  security  to  produce  him  when  he  returns. 
(D.  2,  9,  2,1.) 

B.  Rembdieb  D7  Rupeot  of  the  Investitivb  Facts,  or  the  procedure  to  be  adopted 
by  a  master  in  claiming  his  slave. 

I.  The  action  by  which  a  person  claiming  to  be  the  owner,  or  to  have  an  interest  in 
another  as  a  slave,  demanded  that  he  should  be  given  up  to  him,  was  called  a  UberalU 
eauaa. 

1.  This  action  might  be  brought  not  only  by  a  person  claiming  as  owner,  but  by  any 
one  who  had  an  interest  in  the  work  of  the  alleged  slave  as  a  fruetuariui,  (D.  40,  1S» 
8,  pr.  ;  D.  40,  12,  12,  6.) 

2.  By  the  law  of  the  XII  Tables,  the  person  claimed  as  a  slave  could  not 
defend  himself,  but  must  be  represented  by  a  friend  acting  as  defendant,  who  was 
called  the  claimant  for  freedom,  adtetior  UberkOU.  (0.  Th.  4, 8, 1.)  The  adsertor  took 
up  the  defence  at  his  o^n  risk,  and  was  obliged  to  find  security  for  the  delivery  of 

^  SiienmBfiiirtuM/axUfUMDmHwenocwiL     (D.  9,  4  2,  I4 
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tlie  raJ  deffenduit  to  his  niMter,  if  the  suit  should  be  to  decided.  If  he  failed,  he  paid 
the  ooatt.  On  the  other  hand,  the  person  claiming  the  sUve  paid  a  penalty  if  ha 
failed.  (Paul,  Sent.  5,  1,  5.)  In  three  cases  Theodosius  provided  that  the  defendant 
might  appear  without  an  adtertar  when  he  had  been  in  possession  of  freedom  for  twenty 
yean,  or  had  held  a  public  office,  or  had  lived  openly  in  the  same  place  with  the  person 
claiming  him  as  sUve.  (0.  Th.  4,  8,  6.)  Fmally,  Justinian  abolished  the  office  of 
adserior,  and  allowed  a  person,  whether  claimed  as  a  slave  or  claiming  to  be  free,  to 
he  sued  or  to  sue  in  his  own  name.  He  provided,  moreover,  that  a  pers<m  living  in 
freedom,  whom  it  was  sought  to  reduce  into  slavery,  oould  act  by  a  procurator  ;  but  a 
penon  in  slavery  must  appear  and  sue  on  his  own  behalf.     (G.  7,  17, 1.) 

3.  An  action  oonid  not  be  brought  more  than  once  by  the  same  claimant  against 
the  same  defendant  (G.  7,  16,  4),  but  the  judgment  in  favour  of  the  defendant  did 
not  prevent  a  new  claimant  bringing  an  action  (D.  40, 12,  42) ;  for  of  oourse,  although 
the  first  claimant  was  not  his  master,  another  might  be. 

4.  Prescription.  If  the  person  enjoying  liberty  knows  that  ha  is  a  slave  {ddo 
malo  in  fotmuiene  UbertaJtia  m<),  there  is  no  limit  to  the  time  during  which  he  may 
be  claimed  by  his  owner.  But  if  he  has  for  twenty  years  been  free,  without  knowing 
that  he  was  a  slave  (fwnafde  mpoueaione  HbertcOit),  his  liberty  cannot  be  challenged. 
(C.  7.  22.  2.) 

5.  Until  the  suit  is  decided,  the  defendant  retains  his  liberty,  if  he  enjoyed 
fibertj  when  the  suit  was  begun.  (G.  7, 16,  14.)  This  was  the  principle  violated  by 
Appina  Olandius,  when  he  ordered  the  daughter  of  Virginius  to  be  given,  for  interim 
custody,  to  one  of  his  own  minions. 

6.  Punishment  for  a  malicious  questioning  of  one's  liberty.  A  claimant  that  has 
mischievously  and  without  reason  attacked  the  freedom  of  any  one,  ia  liable  to  an 
action  for  dunages,  acUo  ii^wriarwn  or  de  ealumnia.  (G.  7,  16,  81.)  He  might  also 
be  punished  with  exile.    (D.  40, 12, 89, 1.) 

7.  The  burden  of  proof.  The  presumption  of  the  Roman  law  was  not  in  favour  of 
liberty  nor  against  it»  but  in  favour  of  the  state  in  which  the  alleged  slave  was  (mm 
dUo  malo)  at  the  time  the  action  was  brou^l  In  order,  therefore,  to  determine  upon 
whom  the  burden  of  proof  lay,  it  was  sometimes  neoessazy  to  institute  a  previous 
inquiry  into  the  condition  of  the  slave  before  the  suit  began.  If  the  alleged  slave  had 
been  free,  but  at  the  time  of  the  suit  had  been  seiced  by  violence,  and  kept  by  the 
alleged  master  as  a  slave,  the  slave  was  regarded  as  free,  and  the  master  must  prove 
that  he  was  owner.  If,  on  the  other  hand,  the  slave  escaped  and  hid  himself  for 
some  years,  and,  when  the  master  found  him,  denied  Mb  status  ;  upon  proof  of  those 
facts  the  slave  would  be  required  to  prove  that  he  was  free.  (D.  40, 12, 7,  5 ;  B. 
40,  12,  10.) 

a  Bemsddbb  ih  Rsspbct  or  the  Divbstitivb  Faoib. 

L  Liberalis  Cauta.  This  jb  the  same  action  as  the  former,  but  the  position  of  the 
parties  is  reversed ;  the  master  of  the  slave  is  now  the  defendant 

1.  Prior  to  Justinian,  this  action  must  be  brought  by  the  claimant  for  freedom, 
adm  tor  UbertatU  ;  but  Justinian  gave  the  action  directly  to  the  person  fllaiming  free- 
dom. It  might  also  be  brought  by  the  father  of  the  alleged  slave,  even  against  the 
widMB  of  the  latter.  p.40,12,l,pr.)  Ghildren  could  bring  the  suit  in  behalf  of  parents, 
slso  ineapeetiTe  of  their  wishes,  on  the  ground  that  it  was  a  disgrace  to  the  children 
for  their  parents  to  be  in  sUvery.  (D.  40,  12, 1, 1.)  Gognates  (D.  40, 12, 1,  2)  and 
illegittmate  children  (D.  40,  12,  3,  pr.)  enjoyed  the  same  privilege.  The  defendant 
was  the  person  who  set  up  any  interest  in  the  claimant  as  a  slave. 

2.  If  the  person  claiming  freedom  is  living  with  the  defendant  as  his  slave,  the 
action  must  be  brought  in  the  place  where  the  master  lives.     (G.  8,  22,  4.) 

3.  The  suit  for  freedom  might  be  brought  oftener  than  once  (G.  7,  17,  1),  but  not 
unless  some  new  ground  had  arisen  in  support  of  the  claim.     (D.  40,  12, 26,  1 .) 

4.  There  is  no  prescription  against  freedom  (0.  7,  22,  8) ;  and,  therefore,  however 
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long  »  person  hftd  been  in  slavery,  he  was  not  precluded  from  asserting  hi«  freedom 
Another  rule  tended  to  favour  liberty.  After  a  person  had  been  dead  five  years,  it 
was  not  permitted  to  challenge  his  status,  with  a  view  to  degrade  him,  but  it  waa 
allowed  to  show  that  his  status  was  higher.  Thus  if  he  died  a  slave,  it  could  be 
sworn  after  five  years  that  he  was  really  freebom ;  but  if  he  died  free,  it  was  not  allowed 
after  that  time  to  prove  him  to  be  a  slave.  This  rule  was  introduced  by  Nerva. 
(D.  40, 16,  4,  pr.  ;  D.  40, 15, 1, 4  ;  D.  40, 16,  3.) 

IL  Special  remedies  for  bequests  of  liberty  on  trust — Fideteommista, 

The  person  who  was  bound  by  will  or  codidls  to  manumit  a  slave,  might  refuse  to 
do  so,  or  might  evade  summons  to  a  court  of  law,  and  thereby  delay  or  defeat  the 
benevolence  of  the  deceased.  This  inconvenience  was  removed  by  the  following 
eoactments  : — 1.  The  Senahu  OonnUtum  JRubrianum  {temp,  Trajan)  gave  the  Praetor 
power  to  declare  a  slave  free,  if  the  person  who  ought  to  manumit  him  was  summoned 
and  refused  to  appear.     (D.  40,  6,  26,  7  ;  C.  7,  4,  6.) 

2.  The  Senatut  C<mntltum  Dcuuniianum  (temp,  Trajan,  or  not  later  than  Antoninus 
Pius)  gave  the  same  remedy  when  the  person  was  summoned,  but  had  a  good  excuse 
lor  non-attendance.     (D.  40,  6,  61,  4.) 

8.  The  8enatu9  CkmtuUum  VUrcuianum  {temp,  Hadrian  or  Antoninus  rather  than 
Vespasian)  extended  the  remedy  to  the  case  where  the  delay  was  caused  not  by 
the  person  required  to  manumit  the  slave,  but  by  the  incapacity  of  a  co-heir.  (D.  40, 
5, 80,  6.) 

4.  The  Senatut  OomuUum  Juneiamtm  enabled  the  Prater  to  decree  liberty  where 
the  slaves  ordered  to  be  manumitted  did  not  belong  to  the  testator.     (D.  40,  6, 28,  4.) 

Finally,  Marcus  Aurelius  states  that  no  incapacity  or  default  of  the  person  whcee 
duty  it  is  to  manumit  the  slaves  shaU  prejudice  their  claim  to  freedom.  (D.  40,  6, 
80, 16.) 

The  IHTBBDIOT  de  Ubero  Aomine  exhiJbendo,  This  interdict  is  enforced  only  when 
there  is  no  question  as  to  the  status  of  the  freeman  whom  it  is  sou^t  to  liberate 
from  illegal  detention.  (D.  43,  29,  8,  7.)  The  word  to  produce  {exkibere)  signifies 
to  bring  the  person  asked  into  court,  so  that  he  may  be  seen  and  touched.  (D.  43, 
29,  8,  8.)  The  order  was  to  produce  the  free  person  whom  you  wrongfully  detain. 
(D.  48,  29,  4,  pr.)  Q^em  Uberam  dolo  malo  retines,  exMbeas,  (D,  48^  29, 1,  pr.)  Thia 
order  is  peremptory,  and  must  be  at  once  obeyed.  (D.  48,  29,  4,  2.)  If  the  defendant 
is  condemned,  but  rather  than  produce  the  person  whom  he  wrongfully  detains,  pays 
the  sum  named  as  damages,  the  plaintiff  or  anyone  else  can  at  once  bring  a  new 
interdict,  carrying  a  repetition  of  the  damages,  and  this  may  be  repeated  until  the 
person  is  actually  produced.     (D.  48,  29,  3,  13.) 


APPENDIX, 

In  this  work  no  place  is  assigned  to  the  rights  of  citizenship 
as  a  distinct  topic  in  Roman  law.  The  proper  place  for  that 
subject  would  be  a  chapter  preliminary  to  the  general  body  of 
the  work.  But  such  a  chapter  has  not  been  inserted,  partly 
from  reasons  of  convenience,  and  partly  because,  in  the  time  of 
Justinian,  questions  regarding  citizenship  had  practically  ceased 
to  exist  (see  p.  30).  In  the  time  of  Gains,  however,  the  rules 
for  determining  questions  of  that  kind  were  still  of  importance, 
and  the  following  passages  may  be  considered  as  illustrations  of 
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the  general  rule  stated  above  (p.  28),  governing  the  determina- 
tion of  status. 

Therefore  if  a  woman  that  is  a  Roman  citizen  is,  while  pregnant,  inter- 
dicted from  fire  and  water,  and  so  becomes  an  alien  before  childbirth,  many 
draw  a  distinction,  and  think  that  if  it  was  in  lawful  marriage  that  she  con- 
ceived, then  her  ofTspring  is  a  Roman  citizen  ;  but  if  not,  then  an  alien. 
(G.  I,  90.) 

Interdiotion  from  fire  and  water  wan  the  old  republican  form  of  banishment.  The 
object  was  to  compel  the  citizen  to  withdraw  himself,  and  to  avoid  the  danger  of 
drawing  down  on  the  city  the  anger  of  some  deity,  in  consequence  of  driving  a  wor- 
shipper from  his  altars. 

Again,  if  a  woman  that  is  a  Roman  citizen  and  pregnant  is  made  a  slave 
under  the  Sen€Uus  Consultum  Claudianum,  for  having  intercourse  with  a 
slave  belonging  to  another  despite  the  master's  warnings,  then  in  this  case 
many  draw  a  distinction,  and  hold  that  her  offspring,  if  conceived  in  lawful 
marriage,  is  a  Roman  citizen ;  but  if  not,  a  slave,  and  the  property  of  the 
master  that  now  holds  the  mother  as  a  slave.  And  again,  if  an  alien  conceives 
not  in  lawful  marriage,  and  thereafter  becomes  a  Roman  citizen  before  child- 
birth, then  her  child  is  a  Roman  citizen.  But  if  the  father  is  an  alien  to 
whom  she  is  united  according  to  alien  statutes  and  usage,  it  seems  from  the 
Senatus  Consultum  passed  at  the  instance  of  the  late  Emperor  Hadrian  that 
the  offspring  is  an  alien,  unless  the  father  too  has  gained  the  Roman  citizen- 
ship.    (G.  I,  91,  92.) 

The  rule  just  stated,  that  if  a  female  Roman  citizen  marries  an  alien  the 
oflEspring  is  alien,  is  one  that  holds  good  even  when  there  is  no  conuHum 
between  the  parties.  This  was  already  accomplished  by  the  Ux  Minida  [of 
uncertain  date],  which  provides  also  that  if  a  male  Roman  citizen  marries  an 
alien  woman  with  whom  he  has  no  conubium^  the  offspring  of  their  inter- 
course is  an  alien.  In  the  former  case  the  statute  was  needed,  for  otherwise, 
since  there  was  no  conubium  between  the  parents,  the  child  would,  by  the 
rule  of  the  Jus  Gentium^  follow  the  mother's  condition,  not  the  father's.  But 
the  part  that  ordains  that  a  child  whose  father  is  a  Roman  citizen  and  its 
mother  an  alien,  is  itself  an  alien,  brings  in  nothing  new  ;  for  even  without 
that  statute  this  would  be  so  by  the  rule  of  the  yus  Gentium.  (G.  i,  78,  as 
restored.) 

Nay,  even  the  offspring  of  a  Latin  woman  and  a  Roman  citizen  follows 
its  mother's  condition ;  for  to  this  case  the  Ux  Minida  does  not  refer. 
True,  indeed,  it  embraces  not  only  aliens,  but  also  so-called  Latins.  But 
the  Latins  it  refers  to  are  Latins  in  another  sense — Latins  forming  distinct 
peoples  and  communities,  who  were  in  fact  aliens.    (G.  I,  79.) 

And  on  the  same  principle  conversely  the  offspring  of  a  Latin  father  and  a 
female  Roman  citizen  is  a  Roman  citizen.  Some,  however,  thought  that  if 
the  marriage  were  contracted  under  the  lex  ^lia  Sentia  the  offspring  would 
be  a  Latin.  Because  seemingly  in  that  case  the  lex  /Elia  Sentia  and  the 
lex  Junia  [Nordana"]  gave  conubium  between  the  parties  ;  and  the  effect  of 
conubium  always  is  that  the  offspring  follows  the  father's  condition.  If 
however,  the  marriage  were  otherwise  contracted,  then  they  thought  the 
offspring  would  by  the  Jus  Gentium  follow  the  condition  of  the  mother.    In 
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oor  day  this  matters  nothing.  For  the  rule  in  use  is  declared  by  the  Senatus 
Consultum  passed  at  the  instance  of  the  late  Emperor  Hadrian,  that  in  any 
case  the  son  of  a  Latin  father  and  a  female  Roman  citizen  is  a  Roman 
citizen.    (G.  i.  80.) 

And  in  agreement  with  this,  a  Senatus  Consultum  of  the  same  reign 
declares  that  the  offspring  of  a  Latin  father  and  an  alien  mother,  as  also,  on 
the  other  hand,  of  an  alien  father  and  a  Latin  mother,  is  to  follow  the  condi- 
tion of  the  mother.    (G.  I,  81.) 

Statutory  Exceptions. 

We  ought  to  observe,  however,  whether  there  are  any  cases  in  which  the 
rule  of  the  Jus  Gentium  is  changed  either  by  a  statute,  or  by  a  decree  having 
the  force  of  a  statute.  (G.  l,  83.)  For  instance  :— Under  the  Senatus 
Ccnsultum  Claudianum  a  female  Roman  citizen  that  has  intercourse  with  the 
slave  of  another  with  the  master's  consent,  can  herself  by  covenant  remain 
free  while '  her  issue  is  a  slave.  For  the  ag^ement  between  her  and  the 
master  of  the  slave  is  by  that  Senatus  Consultum  made  valid.  But  afterwards 
the  late  Emperor  Hadrian  was  moved,  by  the  injustice  of  the  case  and  the 
anomalous  nature  of  the  law,  to  bring  back  the  rule  of  the  Jus  Gentium; 
and  thus,  since  the  woman  remains  free,  her  offspring  too  is  free.    (G.  I,  84^) 

And  again,  by  the  lex  Latina^  the  offspring  of  a  female  slave  and  a  freeman 
might  be  free.  For  that  statute  provides  that  if  a  man  has  intercourse  with 
another's  slave  in  the  belief  that  she  is  free,  then  the  offspring,  if  males,  are 
free ;  but  if  females,  belong  to  the  woman's  master.  But  in  this  case  too  the 
late  Emperor  Vespasian  was  moved  by  the  anomalous  nature  of  the  law  to 
bring  back  the  rule  of  the  Jus  Gentium.  And  thus  in  all  cases  the  offspring, 
even  if  males,  are  slaves  of  the  mothei's  owner.  But  that  part  of  the  same 
statute  remains  untouched  which  provides  that  the  offspring  of  a  free  woman 
by  another's  slave,  whom  she  knew  to  be  a  slave,  are  slaves.  Therefore 
among  those  that  have  no  such  statute,  the  offspring,  by  the  Jus  Gentium^ 
follow  the  mother's  condition,  and  are  therefore  free.    (G.  l^  85,  86.) 


11— PATRIA  POTESTAS. 

Definition. 

The  Patria  Potestas  is  the  name  for  the  rights  enjoyed  by 
the  head  of  a  Roman  family  over  his  legitimate  children.  (D. 
50,  16,  215.) 

The  potestaa  could  be  enjoyed  only  by  Roman  citizens,  and 
thus  the  loss  of  citizenship  involved  the  loss  of  the  potesta$. 
Slaves  who,  on  being  manumitted,  became  Roman  citizens, 
and  were  married,  acquired  the  potestas  over  their  children 
bom  after  the  manumission. 
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We  have  poUstas  over  our  children  by  a  regular  marriage  begotten. 
The  jus  poUsUUis  that  we  have  over  our  children  is  peculiar  to  Roman 
citizens.  For  no  other  people  have  such  power  over  their  children  as  we 
have.  This  was  pointed  out  by  the  late  Emperor  Hadrian  in  an  edict  he  put 
forth  regarding  those  that  asked  from  him  Roman  citizenship  for  themselves 
and  their  children.  Nor  am  I  unmindful  that  the  people  called  Galatae 
believe  that  children  are  in  the  potestas  of  their  parents.  (J.  i»  9,  pr.  2 ; 
G.  I,  55.) 

The  statement  of  Gaius  that  such  a  power  as  the  pattia 
potesias  was  unknown  except  among  the  Romans  and  Galatians, 
correctly  represents  the  belief  of  the  Roman  jurists,  but  does 
not  correctly  represent  the  fact  A  similar  power  is  found 
among  many  other  nations  of  antiquity.  Maine's  Ancient  Law^ 
135.  ''  The  heir,  as  long  as  he  is  a  child,  differeth  nothing  from 
a  servant  though  he  be  lord  of  all."     Galatians  iv.  1. 

The  powers  enjoyed  by  a  father  over  his  children  were 
identical  with  those  that  a  master  possessed  over  his  slave. 
But  this  statement  is  subject  to  a  very  important  qualification. 
Within  the  domain  of  private  law,  a  son  was  scarcely  to  be 
distinguished  from  a  slave  ;  but  in  the  sphere  of  public  rights 
and  duties  the  son  was  free  and  independent.  The  State  had 
the  first  claim  on  its  citizens,  and  where  its  demands  intervened 
the  paternal  despotism  was  excluded.  (D.  1,  6,  9.)  Thus  a 
son  could  be  elected  magistrate,  although  he  could  not  marry 
without  his  father's  consent ;  and  .he  could  act  as  tutor  even 
against  his  father's  wishes,  because  the  office  of  tutor  was  a 
public  duty.  (D.  86,  1,  13,  5 ;  D.  36,  1,  14,  pr.)  In  the  same 
way  a  son  could  act  dA  judex  or  judicial  referee  even  to  his  own 
father.  (D.  5,  1,  77  ;  D.  5,  1,  78.)  Again  a  son  elected  Consul 
could  himself  superintend  the  ceremony  of  his  own  emancipation 
from  the  poteetas.     (D.  1,  7,  3.) 

Within  the  sphere  of  private  law,  however,  the.  position 
of  a  son  is  strictly  to  be  compared  with  that  of  a  slave.  To 
what  extent  the  comparison  is  in  favour  of  the  son,  will  appear 
by  a  consideration  of  the  essential  characteristics  of  the  potestaa. 

1.  During  the  Republic,  a  son  was  as  incapable  of  possessiDg 
property  as  a  slave.  All  his  labour,  all  that  he  acquired, 
became  the  property  of  his  father.  The  steps  by  which  this 
rigorous  incapacity  was  modified,  will  be  enumerated  in  their 
place  under  the  law  of  Property.  (See  Peoulium.)  It  may, 
however,  be  here  mentioned  that  the  Roman  father  seems  to 
the  last  to  have  enjoyed  the  right  of  selling  the  labour  of  those 
under  his  potestas.     (Paul,  Sent.  5,  1,  1.)  ^         Y 
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2.  The  supreme  power  of  life  and  death  is  specially  mentioned 
in  the  laws  of  the  XII  Tables  as  belonging  to  the  paterfamilias. 
We  may  regard  this  power  as  an  aspect  of  the  general  right  of 
property, — ^the  right,  as  it  is  expressed,  of  doing  what  one  likes 
with  one's  own ;  and  such  was,  to  some  extent  at  least,  the 
aspect  in  which  it  presented  itself  in  the  earlier  periods  of 
legal  history.  But  another  view  mingled  with  this  debased 
conception  of  paternal  authority — the  view,  namely,  that  the 
despotic  authority  of  the  paterfamilioB  bore  the  character  of 
patriarchal  jurisdiction  rather  than  ownership.  Seneca  calls 
the  paterfamilias  a  domestic  judge  (judex  dcmestums),  (Gon- 
trovers.  2,  3),  and  domestic  magistrate  {magistratus  domesticus) 
(De  Benef.  3,  2).  Be  that  as  it  may,  the  right  to  kill  his  oflf- 
spring  undoubtedly  belonged  to  the  Roman  father  during  the 
Republic. 

The  power  of  life  and  death  included  all  minor  inflictions  of 
pain.  The  paterfamilias  could  imprison  a  refractory  son  for  days 
or  months  or  years,  according  to  his  sole  arbitrary  pleasure, 
even  although  the  son  had  enjoyed  the  highest  honours  of  the 
State.  The  paterfamiliae  could  flog  his  children  with  any 
degree  of  severity,  and  could  bind  them  in  chains  and  send 
them  to  work  like  convicts  in  the  fielda  (Dion.  HaL,  Antiq. 
Rom.  2,  27.) 

To  these  harsh  rights  there  was,  according  to  Dionysius 
Ualicarnassus  {Ariiiq,  Rom.  2,  51),  a  humane  and  interesting 
exception.  Romulus,  he  says,  made  a  law  to  the  efiect  that 
his  subjects  should  not  expose  any  male  children,  or  their 
firstborn  female  child,  unless  such  children  were,  in  the  opinion 
of  five  neighbours,  so  deformed  that  they  ought  to  be  killed. 
An  offender  against  this  law  was  subject,  in  addition  to 
other  penalties,  to  the  forfeiture  of  half  his  property  to  the 
State.  Heineccius  refers  to  this  passage  without  compre- 
hending its  significance.  It  has  been  pointed  out  to  me  by  Mr 
John  M*Lennan  (the  author  of  that  ingenious  and  admirable 
work  on  the  earlier  stages  of  social  development,  Primitive 
Marriage)  as  "  a  fine  example  of  good  old  savage  law."  Infanti- 
cide  is  an  almost  universal  practice  among  savages,  and  receives 
its  first  customary  check  by  the  rule  that  forbids  the  destruction 
of  the  males  and  eldest  femala  The  reason  why  only  the  eldest 
female  enjoyed  the  benefit  of  the  exception,  is  to  be  sought  in 
the  small  value  of  women  to  a  savage  community.  As  a  rule, 
savages  prefer  to  steal  their  wives  instead  of  rearing  them. 
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This  law,  then,  ascribed  to  Rorniilua,  is  an  indication,  and  not 
the  only  one,  that  the  customary  law  of  the  Romans,  as  embodied 
and  fixed  in  the  laws  of  the  XII  Tables,  was  not  really  the 
be^nning  of  Roman  law.  It  gives  us  a  glimpse  of  an  earlier 
and  forgotten  stage  of  development  leading  back  to  a  far-off 
state  of  savagery.  According  to  Cicero  {De  Leg.  38)  this  law 
of  Romulus  was  transferred  to  the  XII  Tables ;  but  in  spite  of 
that,  it  remained  as  a  tradition  among  a  people  that  had  for- 
gotten its  origin  and  meaning,  and  we  are  assured  by  various 
writers  that  the  practice  of  infetntioide  was  common  even  down 
to  the  Empire. 

The  exercise  of  the  extreme  power  of  killing  is  not  unknown 
to  the  readers  of  Roman  history,  and  it  was  not  until  the 
time  of  Constantino  that  an  exercise  of  the  ancient  right 
of  slaying  was  declared  to  be  murder.  Before  his  time, 
however,  the  cruelty  of  pairesfamiliaa  had  been  rebuked  and 
restrained. 

In  the  time  of  Trajan,  a  father  having  been  guilty  of  gross 
cruelty  to  his  son  was  compelled  by  that  Emperor  to 
emancipate  him,  and  was  deprived  of  all  share  in  his  in- 
heritance. (D.  37,  12,  5.)  A  similar  case  occurred  under 
Hadrian.  A  &ther,  while  hunting,  killed  his  son,  and  was 
punished  by  deportation  to  an  island.  He  was  stigmatised  as 
exercising  the  right  of  a  robber  rather  than  the  right  of  a  father, 
and  yet  he  had  received  what  must  be  considered  severe  pro- 
vocation, the  son  having  committed  adultery  with  his  step- 
mother. (D.  48,  9,  5.)  In  the  year  AJ).  228,  the  Emperor 
Alexander  treats  the  right  of  life  and  death  as  obsolete,  and 
states  that  if  the  father  wished  to  impose  more  severe  punish- 
ment on  a  child  than  simple  flogging,  he  must  apply  to  the 
highest  judicial  authority,  the  President  of  the  Province,  for 
his  sanction.  (D.  48,  8,  2.)  Finally,  in  A.D.  318,  Constantine 
enacted  that  if  a  paterfamilxM  slew  his  son,  he  should  suffer  the 
death  of  a  parricide ;  t.e.,  be  tied  up  in  a  sack  with  a  cock,  a 
viper,  and  an  ape,  and  be  thrown  into  the  sea  or  a  river  to  be 
drowned.  (C.  9, 17,  1.)  In  A.D.  374  an  enactment  of  Valen* 
tinian,  Valens,  and  Gratian  made  the  exposure  of  infant  chil- 
dren a  crime,  thus  imposing  upon  parents  an  obligation  to  rear 
their  offspring.     (C.  8,  52,  2.) 

3.  The  right  of  selling  their  children  belonged  to  the  father 
who  had  the  potestas,  ^'  Over  his  lawful  children  let  him  have 
the  power  of  Ufe  and  death  and  of  sale.    If  the  fati^er  thrice 
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Bella  the  son,  let  the  son  be  free  from  the  father."*-  The  child 
who  was  sold  did  not,  however,  become  a  slave.  (C.  8.  47,  10  ; 
Paul,  Sent.  5,  1,  1.)  He  was  held  in  mancipio.  (See  Mancipitan.) 
From  this  state,  a  son  voluntarily  sold  by  his  father,  was  re- 
leased by  enrolment  on  the  census^  even  without  the  consent  of 
the  person  who  had  him  in  mancipio.  (Or,  1,  140.)  A  son  thus 
relieved  from  mancipium  fell  back  into  the  potMtas  of  his  father, 
and  but  for  the  restriction  of  the  XII  Tables  to  three  sales^ 
the  process  might  have  been  repeated  indefinitely. 

Tradition  ascribed  to  Numa  Pompilius  a  restriction  on  the 
power  of  sale,  to  the  effect  that  if  a  paterfamilias  sanctioned  the 
marriage  of  his  son,  he  could  not  afterwards  sell  him.  (Dion. 
Halicar.  Antiq.  Rom.  2,  28.)  By  the  XII  Tables  a  repetition  of 
the  sale  of  a  son  for  the  third  time  operated  as  a  forfeiture 
of  the  potestas.  By  what  steps  we  know  not,  but  almost  at 
the  earliest  period  of  legal  writing,  the  power  of  sale  was 
obsolete,  and  made  use  of  only  in  fictitious  legal  proceedings. 
Diocletian  and  Maximian  state  as  clear  law,  that  a  sale,  gifty  or 
pledge  of  a  son  by  his  paterfamilias  was  wholly  void ;  and  even 
although  the  purchaser  honestly  believed  that  the  child  was  a 
slave,  still  he  took  nothing  by  the  purchase.  (C.  4,  43,  1.) 
Paul  (Sent.  5,  1,  1)  tells  us  that  if  a  creditor  knowingly 
accepted  a  free  person  as  a  security  for  a  debt,  he  was  liable 
to  deportation.  Afterwards  Constantine  permitted  parents 
suffering  from  extreme  poverty  to  dispose  of  their  new- 
bom  children  (sanguinolenti),  and  the  purchaser  was  entitled 
to  the  benefit  of  their  services ;  but  he  reserved  the  right 
to  the  father,  or  any  other  person  to  redeem  the  child 
by  payment  of  money,  or  giving  a  slave  in  exchange.  (C.  4, 
43.  2.) 

These  details  illustrate  the  gradual  progress  of  a  rational 
conception  of  the  position  of  parent  and  child.  At  first,  the 
fitther  is  despot  or  owner ;  he  has  all  the  essential  rights  of 
ownership,  the  right  to  use  the  son's  services,  the  right  to  part 
with  them,  the  right  to  destroy ;  but  gradually  those  rights  are 
limited ;  the  father  ceases  to  be  the  proprietor,  he  becomes  the 
natural  protector  and  guardian  of  hiB  children.  Such  was  the 
tendency  of  Roman  law,  although,  as  appears  from  the  latest 
lawy  it  never  went  so  far  in  the  direction  of  giving  indepen- 

■  The  words  of  the  XII  Tables  are,  **£ndo  Uberii  jutiit  Jus  vUcb  necis  fenum- 
dandigue  poiettat  ei  tsio.    Si  paUrJUUtm  ter  vemmdUJUku  a  patre  Uber  etio. 
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dence  to   the  child,  as  is  now  considered  necessary  in  all 
civilised  nations. 

4.  It  followed  that  no  action  for  damages  conld  lie  at  the 
snit  either  of  son  or  father  against  the  other. 

But  if  a  son  does  a  wrong  {^noxcC^  to  his  father,  or  a  slave  to  his  master, 
no  action  arises.  For  between  me  and  a  person  in  my  potesias  no 
.  obligation  arises.  And  therefore  if  he  passes  into  another's  potestasy  or 
becomes  his  own  master,  neither  against  him  nor  against  the  man  in  whose 
potesias  he  now  is  can  there  be  any  action.  And  hence  this  question  is 
raised : — If  another's  slave  or  son  wrongs  me,  and  thereafter  comes  under 
my  potesias y  does  the  action  fsUl  through,  or  is  it  only  in  abeyance?  The 
teachers  of  our  school  think  that  it  falls  through,  because  under  the  new 
drcumstances  the  action  cannot  be  sustained  ;  and  consequently,  although 
he  passes  out  of  my  potesias  I  can  bring  no  action.  The  authorities  of  the 
opposing  school  think  that  as  long  as  he  is  in  my  potesias  the  action  is  in 
abeyance,  since  I  can  bring  no  action  against  myself,  but  that  when  he 
passes  out  of  my  potesias ^  then  the  action  revives.    (G.  4,  78.} 

It  was  the  existence  of  the  potesta%  that  determined  the  legal 
constitution  of  a  Roman  family,  so  artificial  as  it  seems  to  ns, 
as  indeed  it  did  to  the  jm-isconsults  of  the  Empire.  The  Roman 
family  cannot  be  defined  as  consisting  of  parents  with  their 
children ;  it  was  composed  of  those  persons  who  were  subject 
to  the  potestas  of  the  same  individual,  whether  they  were  his 
children,  grandchildren,  great-grandchildren,  or  entirely  uncon- 
nected with  him  in  blood.  Hence  a  child  who  had  been  emanci- 
pated firom  the  potesias  was  at  first,  from  a  legal  point  of  view, 
no  member  of  the  family,  while  a  stranger  introduced  by 
adoption  was  regarded  to  all  intents  and  purposes  as  the  off*- 
spring  of  the  head  of  the  family.  So  far  was  this  view  oarried 
that  the  conception  of  blood  relationship  was  submerged  in  that 
of  persons  living  under  the  same  potesias.  A  sister  who  was 
married  into  another  family,  and  placed  under  a  different 
potesias,  was  looked  on  as  no  longer  related  to  her  brothers 
for  any  legal  purpose.  The  history  of  Roman  law  discloses 
a  series  of  changes  by  which  the  Roman  family  was  brought 
nearer  and  nearer  to  the  modem  point  of  view. 

Next  comes  another  division  of  the  law  of  persons.  For  some  persons 
are  stdjuriSy  others  aiteni  juris.  And  again,  of  those  alienijuris^  some  are 
in  the  potesias  of  parents,  others  in  ihtpoiesiixs  of  masters.  Let  us  look  then 
to  those  that  are  alieni  juris j  for  if  we  know  who  they  are,  we  shall  at  the 
same  time  understand  what  persons  are  sui  juris.  And  first,  let  us  treat  of 
those  that  are  in  iht potesias  of  masters.    (J.  i,  8.  pr.) 

An  jwrU.  A  person  not  sabject  to  any  of  the  three  forms  of  authority  already 
described,  or  to  be  described,  poieHas,  marvu9,  numcipwm,  was  said>^  be  m  jurit, 
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The  phnae  m  jwii  doe«  not  ngnily  that  a  person  had  amved  at  any  age  of  leigal 
majority.    A  child  just  bom,  if  not  under  the  poteaiaa  of  the  father,  was  nd  juris. 

Alimi  juris.  ,A  person  under  any  <me*9 poUstas,  mamu,  or  maneipium,  was  said  to 
he  (Uieni  juris. 

Paterfamilias.  This  word  is  sometimes  employed  in  a  wide  sense  as  equivalent  to 
tui  juris.  A  person  sui  juris  is  called  paterfamilias,  even  when  under  the  age  of 
puberty.  (B.  1,  6,  4.)  In  the  narrower  and  more  oommon  use,  a  patmfamiUas  la 
anyone  invested  with  potestas  over  any  person.  It  is  thus  as  applicable  to  a  grand* 
father  as  to  a  father.  (D.  50, 16,  201.)  In  this  sense  the  word  iNK0f:^«Miai(W  Is  used , 
throughout  this  chapter. 

FHitt^amilias  (son),  fiit^amUias  (daughter).  These  are  the  oo-relatlve  tenns  to 
patetfamHiaSf  and  signify  any  person,  male  or  female,  who  is  under  the  patria  patestas 
of  another.  A  grandson  may  thtoef  ore  be  properly  designated  JUktrfamilias,  and  hia 
grandfather,  under  whose  power  he  is,  ha  paterfamilias.    (D.  60, 16,  201.) 

MateffamHias.  At  first,  probably,  matetfamilias  signified  a  wife  under  the  mamtus 
of  her  husband,  and  wae  thus  the  equivalent  of  fllUrfamiUas  rather  than  of  paterfamilias, 
A  married  woman  not  under  the  mamis  of  her  husband  was  distinguished  as  motrono. 
(AuL  Gell.  18,  6.)  At  a  later  period,  materfamiUas  was  sometimes  employed  as 
equivalent  to  pateffamiUas  in  one  of  its  meanings,  and  designated  any  female  sui 
juris.  (D.  1,  6,  4.)  MatetfamHias  was  also  applied  to  any  respectable  woman, 
whether  manied  or  single,  freebom  or  a  frsedwoman.  Character,  says  Ulpian,  not 
burUi  or  marriage,  marks  the  mateifamUias.  (D.  60,  16,  46,  1 ;  D.  48»  80,  8,  6  ; 
D.48,6,10,pr.) 

Rights  and  Duties. 

A.  Rights  of  paUrfamiliaB, 

I.  To  excln&ive  possession  of  those  under  his  poteataa. 

Sometimes,  too,  freemen  are  the  objects  of  theft  (furtum),  as  when  a  child 
in  OMtpotestas  [a  wife  in  our  manus^  or  even  a  debtor  assigned  (adjudiccttus) 
to  me  by  a  court,  or  a  hired  gladiator  (auctaratus)']  is  carried  off  by  stealth, 
a.  4, 1,  9 ;  G.  3,  199O 

IL  To  exclusiye  use.  It  has  been  ah-eady  pointed  out  (p.  2) 
that  a  father  could  bring  an  action  for  damages  for  injuries 
suffered  by  his  son  through  the  negligence  of  a  defendant. 

IIL  An  injuria  to  a  child  in  the  power  of  his  father  is  an 
injury  to  the  &ther. 

A  man  may  suffer  an  injuria^  not  only  in  his  own  person,  but  also  in  those 
of  his  children  in  potestate,  and  of  his  wife  [although  not  held  in  manu\ ; 
for  this  opinion  has  on  the  whole  prevailed.  And  therefore,  if  you  wrong 
my  daughter,  Titius'  wife,  an  actio  injuriarum  lies  against  you,  not  only  in 
my  daughter's  name,  but  also  in  the  name  of  me  the  father,  and  of  Titius  the 
husband.  But,  on  the  other  hand,  if  an  injuria  is  done  to  a  husband,  the 
wife  cannot  bring  an  actio  injuriarum.  For  wives  ought  to  be  defended  by 
husbands,  not  husbands  by  wives.  An  actio  injuriarum  may  also  be  brought 
by  a  father-in-law  on  behalf  of  his  daughter-in-law,  if  her  husband  is  in  his 
poUstas*    (J.  4,  4,  2  ;  G.  3,  221.) 

The  rights  of  children  begin  where  the  rights  of  slaves 
«[id.  The  utmost  limit  of  legal  security  accorded  to  the  slave 
was  to  give  the  master,  not  the  slave,  an  action  for  serious 

Digitized  by  vjiOC 


RIGHTS   OF   FATHER.  195 

harm  dotie  to  the  eUre.  But  a  child  in  bia  father'a  power 
could  suffer  an  injuria  altogether  apart  from  any  diareapect 
intended  fcnr  hsa  finther,  although  the  latter  alone  could  bring 
an  action  for  the  appropriate  penalty.  Whether,  at  aome 
earlier  period,  the  Bon  waa  in  the  same  position  aa  the  edave,  is 
a  matter  of  conjecture ;  but  when  the  written  records  of  law 
appear,  the  son  is  treated  altogether  as  a  freeman,  allliough 
with  an  incapacity  to  enforce  his  rights.  His  father  alone  had 
the  power  of  compelling  the  wrongdoer  to  pay  compensation. 
But  every  injury  to  the  son  was  regarded  also  as  an  injury  to 
bis  father,  and  therefore  two  actions  might  be  brought— K)ne  for 
the  injury  to  the  father,  the  other  for  the  injury  to  the  son. 
The  damages  in  each  action  were  fixed  in  cuscordance  with  the 
dignity  of  the  persons :  if  the  son  had  the  higher  dignity,  the 
heaviest  damages  would  be  obtained  on  his  account.  (D.  47, 
10,  30,  1 ;  D.  47,  10,  31.) 

The  rights  of  wives  are  complete,  and  they  can  also  bring 
the  necessary  actions  to  vindicate  tiieir  rights,  unless  they  are 
in  the  manua  a£  their  husbands ;  for  the  numua  over  wives  was 
the  equivalent  of  the  pateataa  over  children.  If  a  woman  had 
not  passed  und^  the  numu9  of  her  husband,  which  in  later 
times  she  seldom  did,  she  continued  under  the  pateataa  of  her 
father  ;  and  hence,  for  a  wrong  done  to  her,  both  her  husband 
and  her  &ther  had  each  an  action.  (D.  47,  10,  18,  2.)  The 
husband  had  an  interest  in  the  modesty  of  the  wife,  the  father 
in  the  good  name  of  the  daughter.     (C.  9,  35,  3.) 

It  mighty  indeed,  happen — so  distinct  were  the  grounds  of 
injiixy — that  no  wrong  might  be  done  to  the  son,  and  yet 
through  him  a  wrong  be  done  to  his  father.  The  son  might  give 
his  consent,  and  therefore  no  wrong  would  be  done  to  him ;  but 
still  the  son's  consent  did  not  wipe  out  ike  wrong  to  the  father. 
Thus— if  A  sold  B's  son  with  his  consent,  no  wrong  was  done 
to  the  son ;  but  nevertheless  B  had  his  action  against  A  for  the 
wrong  done  to  him  as  father.     (D.  47, 10, 1,  5 ;  D.  47, 10,  26.) 

Under  certain  circumstances,  however,  a  son,  while  still  in 
his  father^s  power,  could  himself  bring  an  action  for  injury  done 
to  him.  This  was  allowed  under  three  conditions : — the  father 
must  be  absent,  or  insane ;  he  must  have  gone  away  without 
leaving  any  agent  (procurator)  authorised  to  bring  the  action; 
and  the  Prsetor  must  have  given  his  permission,  after  ascer- 
taining whether  the  son  was  likely  to  conduct  the  case  properly. 
(D.  47,  10, 17, 17 ;  D.  47, 10, 17, 11.)    The  Prietor  says,  ••If  to 
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him  that  is  in  anothei^s  poie$ta8  an  injury  is  alleged  to  have 
been  done,  and  he  that  has  tiie  pateataa  is  not  within  the  juris- 
diction, and  no  agent  appears  to  aot  in  his  name,  then,  after 
ascertaining  the  &cts  of  tiie  case,  to  him  that  is  alleged  to  have 
received  the  injury  I  will  give  a  remedy."  * 

The  son  could  not  bring  the  action  if  the  fistther  were  within 
the  jurisdiction,  and  refused  ;  for  the  reason  why  the  son  was 
allowed  to  bring  the  action  at  all,  was  the  assumption  that  the 
father,  if  present,  would  sua  Occasionally,  when  the  father  was 
at  home,  but  of  low  character,  and  the  son  was  respectable,  the 
latter  was  permitted  to  sue  in  his  own  name.   (D.  47, 10, 17, 13.) 

The  son  also  could  sue  if  his  fi&ther's  procurator  neglected  his 
duty.     (D.  47, 10,  17, 15.) 

Paul,  however,  quoting  the  opinion  of  Julian,  lays  it  down 
without  qualification  that  a  son  can  in  his  own  name  bring  the 
actio  injuriarum^  the  Interdict  Quod  vi  txut  clam^  and  the  actionem 
deponti  and  eommodatL  (D.  44,  7,  9.)  But  qtuiere,  was  the  con- 
sent of  the  father  necessary  t  Again,  Tryphoninus  says  that  a 
son  could  attack  his  mother's  will  as  inojffieiosum  if  the  father 
accepted  a  legacy  under  the  mother's  will,  and,  therefore,  could 
not  impeach  the  will  (D.  5,  2,  22,  pr.)  The  disposition  was  to 
permit  a  son,  even  against  his  father's  wishes,  to  sue  for  wrongs 
touching  his  honour. 

When  the  son  sued,  he  proceeded  in  his  own  name,  not  in 
the  name  of  his  father ;  and  after  he  had  brought  his  action^ 
his  father  could  not  afterwards  sue  on  his  own  account. 
(D.  47,  10,  17,  21.)  Also,  after  the  father's  death,  if  the  son 
were  relieved  from  the  potestaSj  he  could  sue  for  any  injuria 
done  to  him.     (D.  47,  10,  17,  22.) 

B.  Duties  of  the  Paterfamilias, 

I.  At  first  a  paUrfamiliaa  was  responsible  for  his  sons  exactly 
in  the  same  way  as  a  master  for  his  slaves,  and  could  get  rid 
of  all  liability  by  surrendering  the  wrongdoer. 

A  cluious  question  of  form  is  discussed  by  Gains. 

When  a  son  is  given  up  to  be  held  tn  manage  because  of  some  wrong  he 
has  done  {noxali  causa),  the  authorities  of  the  opposing  school  think  that 
he  ought  to  be  thrice  conveyed  by  mancipation ;  and  this  because  of  the 
statutory  provision  in  the  XII  Tables,  that  no  son  shall  pass  out  of  his 


^AilPfixUir,  Si  ei  qui  in  aUeriuM  foUtUUe  mt,  tiywig  faOta  u§e  dieek^r  et  wepie  is 
cujui  in poietUUe utf praetens eritf  neque procurator  quiiquamemtkU  qui  eo nomimsagai: 
MNiM  eoffniia  ipsi  qui  injuriem  aeeepitte  dioetur  fudieium  dalbo.    (D.  47r  }9y^7, 10.) 
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Other's  power  unless  by  three  mancipations.  But  Sabinus  and  Cassius,  and 
the  rest  of  the  authorities  of  our  school,  think  that  one  mancipation  is  enough ; 
for  they  believe  that  the  provision  in  the  XII  Tables  refers  only  to  voluntary 
mancipation.    (G.  4,  79O 

A  Bon  surrendered  in  fnaneipio  was  not  a  slave.  He  was 
bound  to  work  for  bis  new  master,  but  was  not  apparently  in 
other  respects  in  the  status  of  slavery.  (Servire  aetari  debet 
non  fit  tamen  servilis  eondittonis.  Quintil.,  Inst  Orat.  7.)  Also 
by  payment  of  the  sum  due  as  damages,  the  son  could  at  any 
time  be  released.     (Collat.  Leg.  Mos.  et  Rom.,  2,  3.) 

n.  Disuse  of  noxal  surrender. 

In  old  times,  indeed,  such  surrenders  were  made  even  in  the  case  of 
children,  both  sons  and  daughters.  But  later  ways  of  thought  have  rightly 
judged  that  such  harshness  is  abominable  ;  and  it  has  therefore  &llen  into 
entire  disuse.  For  who  could  bear  to  surrender  to  another,  for  some  misdeed 
(noxa)  bis  son,  and  above  all  his  daughter  ?  Would  not  the  father,  through  his 
son's  person,  risk  more  than  the  son  himself  ?  While  in  the  case  of  daughters 
a  due  r^ard  to  modesty  forbids  the  practice.  And  therefore  it  is  decided 
that  slaves  alone  are  liable  to  noxales  actionesj  while  we  find  it  often  said  in 
the  older  commentators  XhsX  fiUi  famiUas  can  be  sued  in  person  for  their 
delicts.    (J.  4»  8>  7-) 

Invbstitivb  Facts. 
A.  Acquisition  of  the  potestae  over  a  man's  own  issue. 

I.  We  have  poUsias  over  our  children  by  a  rcigular  marriage  b^otten. 
O.  I,  9,  pr. ;  G.  I,  55.) 

The  of&prii:^  of  you  and  your  wife  is  in  your  fotestas.  And  so,  too,  the 
oi&pring  of  your  son  and  his  wife.  Your  grandson  (that  is)  and  granddaughter, 
are  equally  in  your  potesiasy  and  your  great-grandson  and  great-grand- 
daughter, and  so  on.  Your  daughter's  offspring,  however,  is  not  in  your 
fotestasy  but  in  its  father's.    (J.  i,  9,  3.) 

In  order  to  contract  regular  marriages,  and  to  have  the  children  thereii 
begotten  under  ^fsa  potestas^  Roman  citizens  must  marry  wives  that  are 
Roman  citizens,  or,  at  all  events,  Latins  or  aliens  with  whom  they  have  conu- 
Hum,  For  the  effect  of  conubium  is  to  make  the  children  follow  the  father's 
condition,  and  thus  the  sons  become  Roman  citizens,  and  are  in  the  father's 
potestas.    (G.  i,  56.) 

All  that  we  have  said  of  the  son  must  be  understood  of  the  daughter  also. 
(G.  I,  72.) 

It  is  at  this  point — as  an  investitive  fact  in  regard  to  the 
potestas — that  Gains  and  Justinian  treat  of  the  conditions  neces- 
sary to  a  legal  marriage.  The  subject  will  be  examined  folly 
in  treating  of  the  relation  of  husband  and  wife.  (Book  11. 
Divis.  II.)  r^         T 

Digitized  by  VjOOQIC 


198  POTESTAS. 

It  sometimes  happens  tltat  children  not  in  their  ipaxtat^ poUstas  at  birth, 
are  yet  afterwards  brought  und^r poUstas,    (G.  i,  65.) 

II.  A  Latin  freedman  that  hai^  a  child  a  year  old  may,  by 
petition,  obtain  a  grant  of  the  potestaa  over  his  child  (annicuK 
probatio). 

Therefore  if  a  Latin,  in  accordance  with  the  lex  ^Ua  Sentia^  marries  a 
wife  and  begets  a  son,  whether  that  son  is  a  Latin  by  a  Latin  wife,  or  a  Roman 
citizen  by  a  wife  that  is  a  Roman  citizen,  the  father  will  have  no  poUstas  over 
him.  But  afterwards,  by  showing  good  grounds,  he  gains  Roman  citizen- 
ship^ and  his  son  as  well.  And  from  that  instant  the  father's  potesfas  over 
the  son  begins.    (G.  i,  66.) 

It  is  different  with  those  that  by  the  jus  Lata  obtain  the  Roman  citizen- 
ship not  only  for  themselves  but  for  their  children.  For  their  children  pass 
under  their  potestas.  And  this  right  is  enjoyed  by  some  alien  states,  if  only 
they  have  the  Majus  Latium.  For  Latium  is  either  majus  or  minus.  It  is 
called  majus  when  by  holding  a  magistracy  or  post  of  honour  in  their  own 
state  men  win  th6  Roman  citizenship,  not  only  for  themselves,  but  for  their 
parents  and  children  and  wives.  It  is  called  minus  when  those  only  that 
actually  hold  the  magistracy  or  post  of  honour  attain  to  the  Roman  citizen- 
ship. And  this  distinction  is  set  forth  in  many  letters  of  the  Emperors. 
(G.  I,  95,  as  restored.) 

The  defects  of  the  MS.  leave  the  distinctioD  between  inaju9  and  winui  Lod^mm 
somewluirt  uooerfcaia. 

Ju9  LaAvi,  In  tracing  the  development  of  Roman  Law,  we  are  at  every  pofait 
confronted  with  the  fact,  that  it  was  a  system  confined  ezclnsively  to  Roman  dtiiena. 
Citizens  alone  had  civil  rights  or  duties ;  cttizens  alone  could  sue  or  be  sued.  But  by 
treaty  with  their  neigfabovrs,  the  Romans  admitted  aliens  bom  to  a  diare^  greater  or 
less,  of  their  dvic  rights.  A  distinction  conmionly  made  was  between  the  privilege 
of  intermarriage  (oonuMtcm),  which  was  the  baaii  of  the  domestic  or  family  law,  and 
the  privilege  of  acquiring  property  and  making  contracts  (eommtfroicm),  which  was  the 
baaii  of  oommercial  interooorse.  It  was  upon  this  distinction  that  the  privileges 
accorded  to  the  inhabitants  of  LaltnMKk  were  determined.  To  thsm  was  granted  com- 
fN«rcHfm,  bnt  not  oo»icitiM»;  with  special  facilities,  however,  for  enabling  them  to 
acquire  the  full  status  of  Roman  citizens.  By  the  U»  Julia  tt  PkuUia  d$  emiaU 
(B.a  89)  the  rights  of  citizens  were  extended  to  the  whole  of  Latium,  and  henceforth 
the  expression /IM  Latii  ceased  to  have  any  territorial  significatiQn,  and  was  conferred 
upon  remote  districts,  as  on  Sicily  by  Julius  Oeasar,  and  on  the  whole  of  Spain  by 
Yeepasian. 

The  exact  position  of  a  ZatitiMi  may  be  determined  by  the  information  given  us 
regarding  L(Uim  Jumani^  who  were  manumitted  slaves  not  allowed  any  greater  rights 
than  the  old  LaisifiL    (See  Book  III.  Div.  II.,  Latini  /tiniani.) 

As  far  as  regards  making  good  a  case  of  mistake,  the  age  of  the  son  or 
daughter  matters  nothing ;  for  on  that  point  the  Senatus  ConsuUum  makes  no 
provision,  unless  indeed  the  case  put  forward  is  that  of  a  Latin  man  or  woman 
married  under  the  Ux  jElia  Sentitu  For  no  doubt  then,  if  the  son  or  daughter 
is  less  than  a  year  old,  the  case  cannot  be  made  good«  Nor  am  I  unmindful 
that  in  a  rescript  of  the  late  Emperor  Hadrian  it  seems  to  be  settled  that  to 
make  good  any  case  of  mistake  the  son  must  be  a  year  old.  But  we  ought 
not  always  to  regard  a  letter  by  the  Emperor  to  a  particular  person  as  bring- 
ing in  a  general  rule  of  law.    (G.  i,  73,  as  restored.) 
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nL  When  a  marriage  is  illegal  in  consequence  of  a  mistake 
as  to  the  statns  of  one  of  the  parties,  upon  proof  of  the  error 
the  poteataa  in  certain  cases  could  be  obtained. 

In  those  cases  in  which  the  inother*s  not  the  father's  condition  is  followed 
fay  the  oflfspring,  it  is  abundantly  plain  that  the  father,  even  if  a  Roman 
citizen,  can  have  no  potestas  over  it  And  therefore  we  specially  mentioned 
above  that  in  certain  cases  where,  through  some  mistake,  the  marriage  was 
not  duly  contracted,  the  Senate  steps  in  to  remedy  the  defect  in  the  mar- 
riage ;  and  in  that  way  often  the  son  is  brought  under  the  faiiher*%  potestas, 
fiut  if  a  female  slave  conceives  by  a  Roman  citizen,  and  thereafter  by 
manumission  becomes  herself  a  Roman  citizen  before  child-birth,  although 
the  ofispring  is  a  Roman  citizen  like  his  father,  yet  he  is  not  in  his  fether's 
potestas.  For  the  intercourse  in  which  he  was  conceived  was  not  regular 
(jusitts) ;  nor  is  there  any  Senatus  Cansultum  to  make  it  quasi-regular.  (G. 
I,  87,  88.) 

1.  The  husband  is  a  citizen;  the  wife  is»  at  the  time  of 
marriage,  supposed  also  to  be  a  citizen,  but  is  really  a  Latin 
{L(xtiina)j  or  alien  (peregrina),  or  one  of  the  dediiitiL  (For 
dedititH,  see  Book  IL  Div.  II.) 

And  again,  if  a  Roman  citizen  marries  a  Latin  or  an  alien  wife  through 
ignorance,  believing  her  to  be  a  Roman  citizen,  and  b^ets  a  son,  that  son 
is  not  in  his  potestas.  For  indeed  he  is  not  even  a  Roman  citizen,  but  either 
a  Latin  or  an  alien — that  is,  of  his  mother's  condition.  For  no  one  follows 
his  father's  condition,  unless  between  his  lather  and  his  mother  there  is 
amubium.  But  a  Senatus  Consultum  allows  him  to  make  a  good  case  ot 
mistake ;  and  then  both  the  wife  and  the  son  come  to  be  Roman  citizens, 
and  thenceforward  the  son  is  in  his  father's  potestas.  And  the  rule  of  law  is 
the  same  if  through  ignorance  he  marries  a  wife  that  is  one  of  the  deeUtitii; 
except  that  the  wife  does  not  become  a  Roman  citizen.    (G.  i,  67.} 

2.  Converse  case.  The  -wife  is  a  citizen,  but  the  husband 
18  a  Latin,  an  alien,  or  one  of  the  dedititii. 

And  again,  if  a  female  Roman  citizen  by  mistake  marries  an  alien,  taking 
him  for  a  Roman  citizen,  she  is  allowed  to  make  good  a  case  of  mistake ; 
and  so  her  son  too  and  her  husband  come  to  be  Roman  citizens,  and  the 
son  of  course  instantly  passes  under  the  father's  potestas.  The  rule  of  law 
is  the  same  if  it  is  an  alien  she  marries,  taking  him  for  a  Latin  coming  under 
the  Ux  MHa  Sentia;  for  this  case  is  speciaUy  provided  for  by  a  Senaius 
Qmsultum.  And  so  up  to  a  certain  point  if  she  marries  a  dedititius^  taking 
him  for  a  Roman  citizen  or  a  Latin  coming  under  the  lex  ^lia  Sentia^ 
except  indeed  that  the  dedititius  remains  in  his  own  condition,  and  therefore 
the  son,  although  he  becomes  a  Roman  citizen,  is  not  brought  under  his 
fiohet's  potestas.    (G.  i ,  68.) 

3.  Again,  if  a  Latin  woman  marries  an  alien  believing  him  to  be  a  Latin 
coming  under  the  lex  JElia  Sentia^  under  a  Senatus  Consultum  she  can  after 
the  iMith  of  a  son  make  good  a  case  of  mistake.  And  so  all  become  Roman 
citizens,  and  the  son  passes  at  once  under  his  father's  potestas.    (G.  i,  69.) 

Digitized  by  VjOOQIC 


200  POTESTAS. 

4.  The  same  precisely  is  the  rule  of  law  if  a  Latin  in  mistake  marries  an 
alien  woman  believing  her  to  be  a  Latin  or  a  Roman  citizen  coming  under 
the  lex  jEHa  SetOia.    (G.  i,  70.} 

5.  And  further,  if  a  Roman  citizen,  in  the  belief  that  he  is  a  Latin,  marries 
a  Latin  woman,  he  is  allowed,  after  the  birth  of  a  son,  to  make  good  a  case  of 
mistake,  just  as  if  he  had  married  a  wife  under  the  lex  JEUa  SewHeu  Those 
too  that,  although  Roman  citizens,  believing  themselves  to  be  aliens  marry 
aliens,  after  the  birth  of  a  son  are  allowed  by  a  Senatus  Consulium  to  make 
good  a  case  of  mistake.  And  when  this  is  done  the  alien  wife  becomes  a 
Roman  citizen,  and  the  son,  who  also  is  an  alien,  not  only  comes  to  be  a 
Roman  citizen,  but  also  is  brought  under  his  idiihti^s  potestas,    (G.  i,  71.) 

6.  Nay,  an  alien,  too,  that  has  married  by  mistake^  is  allowed  to  make  good 
his  case,  as  is  pointed  out  by  a  rescript  For  a  case  actually  occurred  in 
which  an  alien  married  a  female  Roman  citizen,  she  believing  him  to  be  a 
Latin  coming  under  the  lex  ^lia  Sentia^  and  after  the  birth  of  a  son  obtained 
on  other  conditions  the  Roman  citizenship.  Then  when  the  question  was 
raised,  whether  he  could  make  good  a  case  of  mistake,  the  Emperor  Antoninus 
decided  by  a  rescript  that  he  could,  just  as  if  he  had  remained  an  alien.  And 
hence  we  gather  that  even  an  alien  can  make  good  a  case  of  mistake. 
(G.  I,  74,  restored.) 

From  what  we  have  said  it  is  dear — (i)  That  if  an  alien  marries  a  female 
Roman  citizen,  whether  in  mistake  or  whether  she  knows  his  condition,  the 
offspring  of  that  marriage  is  by  birth  an  alien.  (2)  That  if,  however,  it  was 
by  mistake  that  the  marriage  with  him  was  contracted,  this  case  can  be  made 
good  under  the  Senatus  ConsuUum,  according  to  what  we  have  said  above. 
(3)  That  if,  on  the  other  hand,  there  was  no  mistake  from  first  to  last,  but 
the  female  Roman  citizen  knew  the  condition  of  her  husband,  in  no  case  is 
the  status  of  the  husband  or  son  changed    (G.  i,  75,  restored) 

It  is  necessary  to  add  that  a  grant  of  citizenship  did  not 
necessarily  carry  with  it  the  potestas  over  children  bom  before 
the  grant.  It  has  been  observed  that  when  a  Latin  freedman 
had  a  son  not  less  than  a  year  old,  he  acquired  at  the  same 
time  the  rights  of  a  citizen  and  of  a  paterfamilias.  With  regard 
to  aliens,  Gains  says  : — 

If  an  alien  receive  a  grant  of  Roman  citizenship  for  himself  and  his  children, 
he  has  no  potestas  over  the  children  unless  they  are  expressly  subjected  to  his 
potestas  by  the  Emperor.  And  this  is  done  only  when  the  Emperor,  after 
inquiring  into  the  case,  judges  this  best  for  the  sons.  And  if  they  are  under 
puberty  or  abroad,  the  inquiry  is  very  searching  and  minute.  All  this  is 
pointed  out  in  an  edict  of  the  late  Emperor  Hadrian.  Again,  if  a  man  whose 
wife  is  pregnant  receives  a  grant  of  Roman  citizenship  both  for  himself 
and  for  her,  although  the  offspring  is,  as  we  have  said  above,  a  Roman 
citizen,  yet  it  is  not  in  the  potestas  of  the  father.  This  is  pointed  out  in  a 
document  under  the  hand  of  the  late  Emperor  Hadrian.  And  therefore,  if 
a  man  knows  that  his  wife  is  pregnant  at  the  time  he  is  asking  the  citizenship 
for  himself  and  his  wife  from  the  Emperor,  he  ought  to  ask  the  Emperor  at 
the  same  time  to  allow  him  the  potestas  over  the  child  that  is  to  be  bom. 
<G.  I,  93,  94.) 
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IV.  Legitimation  {LegUimatio).  It  sometimes  happens  that  children 
at  the  moment  of  their  birth  are  not  in  the  potestas  of  their  parents,  but  are 
afterwards  brought  under  the  potestas.  For  instance,  a  natural  son  afterwards 
presented  to  the  Curia  is  subjected  to  the  father's /^/^j/!^.  A  son,  moreover, 
begotten  by  a  free  woman,  whom  the  father  might  have  married,  so  far  as  the 
laws  were  concerned,  but  with  whom  he  only  cohabited,  is  afterwards  brought 
under  the  father's  potestas^  if  under  a  constitution  of  ours  instruments  of 
dowry  are  drawn  up;  and  even  to  others,  if  they  are  begotten  by  the 
same  marriage,  our  constitution  makes  a  like  concession.    (J.  i,  lo,  13.) 

II  the  children  were  old  enough  to  be  able  to  object  to  the  legitimfttion,  their 
oppoeitiom  was  fatal  They  ooold  be  brou^t  under  the  potesku  without  their  coneent^ 
but  not  agamet  their  wilL  ModcBtinus  **iiwiUfiii  naiuralet,  vd  emandpaU,  non 
recUguHtur  in  pcOriam  poteitatenu^*  (D.  1,  6, 11.)  GelBiu  **vd  coMenHendo  vd  nan 
€onind4caido."    (D.  1,  7,  5.) 

1.  Legitimation  by  subsequent  marriage  {legitimaHo  per  tub- 
sequens  matrimonium). 

Legitimation  was  the  process  hy  which  children  bom  to 
Boman  citizens,  not  in  a  regalar  marriage,  and  therefore  not 
under  the  potestae  of  their  father,  were  brought  under  his 
potestaa.  Legitimation  was  confined  to  a  single  class  of 
diildren  (naturales  liheri),  the  offspring  of  concubinage.  (For 
ConcubwatuBt  see  Book  IL  Div.  II.,  Husband  and  Wife,  Appendix.) 
CSoncnbinage  was  a  species  of  left-handed  marriage,  the  differ- 
ence between  which  and  marriage  was,  in  law,  inconsiderable. 
When  persons  exchanged  the  lower  for  the  more  respectable 
union,  the  act  was  allowed  a  retroactive  effect,  and  the  children 
bom  before  the  marriage  were  subjected  to  the  potestas. 

Legitimation  hj  subsequent  marriage  was  first  introduced  by 
Constantine  (a J).  335),  who  enacted  that  if  free-bom  concubines 
were  married  by  the  men  with  whom  they  cohabited,  their 
children  bom  before  the  marriage  should  be  under  the  husband's 
pcieetM  {std  ac  Ugitimi).  Zeno  abrogated  the  law  of  Constan- 
tine  (a«I).  476),  reserving  the  rights  of  those  free-bom  concu- 
bines who  in  A.D.  476  had  children.  (C.  5,  27,  5.)  Legitima- 
tion, after  having  existed  for  141  yesms,  was  thus  abolished,  and 
the  law  continued  in  this  state  for  53  years,  until  Justinian 
(ajd.  529)  revived  and  amplified  the  enactment  of  Constantine. 
Justinian  pointed  out  that  it  was  rather  hard  that  the  children 
bom  of  a  concubine  after  marriage  should  be  legitimate  to  the 
exclusion  of  those  bom  before,  since  it  was  the  affection  enter- 
tained for  the  o&pring  of  the  concubinage  that  induced  the 
parents  to  marry.  Putting  together  the  laws  made  at  different 
times  by  Justinian,  the  following  may  be  stated  eis  the  con- 
ditions of  legitimation  by  marriage : — The  marriage  must  be 
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attested  either  by  writing  or  by  the  settlement  of  a  dowry 
(dos)  ;  it  must  have  been  preceded  by  ooncubmage  as  opposed 
to  promiscuity,  and  daring  the  concubinage  there  must  have 
been  no  legal  impediment  to  the  marriage  of  the  partie&  (C.  5» 
27, 10.)  This  last  condition  was  necessary  to  prevent  an  evasion 
of  the  law,  for  otherwise  persons  that  were  prohibited  from 
marrying  could  have  lived  in  concubinage,  and,  when  the  im- 
pediment was  removed,  legitimated  their  children  by  marriage. 
The  woman  might  be  a  manumitted  slave  (libertina)^  (Nov. 
89,  8),  or  even  a  slave,  if  the  property  of  the  man,  the  mar- 
riage operating  as  a  manumission.  (Nov.  78,  3.)  It  was 
immaterial  whether  the  father  had  or  had  not  previously 
to  the  concubinage  any  legitimate  children.  (Nov.  89,  8; 
Nov.  12,  4.) 

2.  Legitimation  by  making  a  natural  child  a  Decurio. — LegUir 
maUo  per  oblaUonem  ouriw.  This  is  the  first  mode  referred  to  ill 
the  text  of  Justinian. 

The  Curia  was  to  the  provincial  municipalities  much  what 
the  Senate  was  to  Rome.  (0..10,  31,  36.)  The  dignity  of 
the  Curia  was  hereditary  (C.  10,  31,  44),  and  the  only  way  of 
increasing  its  members  was  by  co-optation.  At  one  time  the 
burdens  of  a  member  of  the  Curia  so  outweighed  the  privileges 
that  election  to  it  was  considered  a  punishment  (C.  TL  12, 
1,  66 ;  C.  10,  31,  38.)  The  Deourions  were  compelled  to  live 
in  their  cities  (D.  50,  2,  1) :  they  could  not  be  soldiers  or 
clergymen  (C.  1,  3,  12)  ;  and  they  were  forbidden  to  sell  their 
lands  without  the  concurrence  of  a  judge  as  to  the  necessity 
of  the  sale.  (C.  10,  33,  1.)  As  a  bribe  to  induce  men  to  add 
members  to  the  Curia,  legitimacy  was  given  to  their  natural 
children. 

The  first  step  was  taken  in  A.D.  442.  Theodosius  and  Valen- 
tinian  enacted  that  those  who  offered  their  natural  children  to 
the  Curia,  or  who  gave  a  daughter  in  marriage  to  a  deeuria^ 
should  be  permitted  to  give  them  during  life  or  on  their  death 
the  whole  of  their  property.  (C.  5,  27,  3.)  This  narrow  privi- 
lege was  extended  by  Leo  and  Anthemius  AJ).  470,  who  gave 
to  those  children  the  right  of  succession  to  their  father  if  he 
died  without  making  a  will.  Justinian  (Nov.  89,  2,  1)  em- 
powered any  one  during  his  life  or  by  his  testament  to  make 
his  natural  son  a  deeurio,  and  legitimate.  But  this  legitimation 
was  not  thoroughgoing ;  it  made  the  legitimated  child  for  ail 
purposes  a  legitimate  child  of  its  father,  but  gave  it  no  claims 
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on  any  of  his  relattvea      Its  operation  was  therefore  more 
restricted  than  the  first  kind  of  legitimation.     (Nov.  89^  4.) 

3.  Legitimation  by  Rescript  of  the  Emperor  {per  rescriptum 
prineipia)  was  introduced  by  Justiniaa  (Nov.  89,  9)  after  the 
analogy  of  the  BeatU^atio  NaUdium  (see  Book  IL  Div.  I.«  Freed* 
men.)  That  Novel  authorised  the  Emperor  to  grant  on  the 
petition  of  a  fieither  a  rescript  of  legitimation,  conferring  on  him 
the  potestaa  over  any  of  his  natural  ohildr«i  when  he  had  no 
legitimate  children,  and  when  their  mother  was  dead  or  un- 
deserving of  marriage. 

4.  By  testament  confirmed  by  the  Emperor.  In  the  case 
just  stated,  if  the  father  during  his  life  neglected  to  apply  for 
a  rescript,  but  intimated  in  his  will  his  desire  that  his  children 
should  become  legitimate,  they  were  authorised  to  apply  for, 
and  obtain,  the  rescript  of  legitimation.     (Nov.  89,  10.) 

5.  Adoption. — Anastasius  permitted  fathers  to  adopt  their 
natural  children,  and  thereby  obtain  the  potestaa  over  them ; 
but  Justin  took  away  the  privilege;  and  his  decision  was 
followed  by  Justinian,  who  observed  that  it  was  a  cruel  in- 
justice to  allow  a  father,  by  resorting  to  adoption,  to  super- 
sede his  legitimate  children.     (Nov.  74,  3  ;  Nov.  89,  7.) 

B.  The  acquisition  o{  potestaa  over  another's  children. 

Not  only  the  children  bom  to  us  {naturales)  are,  as  we  have  said  in  our 
pciestasj  but  those  too  that  we  adopt.    (J.  i,  11,  pr. ;  G.  i,  97.) 

Effect  of  Adoption. 

Adopted  children,  as  long  as  they  are  held  in  adoption,  are  in  the  position 
of  children  bom  to  us.  But  if  emancipated  by  their  adopted  £ather,  then 
neither  by  the  civil  law  nor  as  far  as  regards  the  Praetor's  edict  are  they 
numbered  among  his  children.  (G.  i,  136.)  And  the  same  principle  (applied 
conversely)  govems  their  relations  to  the  parent  to  whom  they  were  bom, 
for  as  long  as  they  are  in  the  adopted  family,  they  are  held  to  be  outsiders. 
But  if  emancipated  by  their  adopted  father,  then  forthwith  their  case  is  the 
same  as  it  would  have  been  if  they  had  been  emancipated  by  their  father 
to  whom  they  were  bom.    (G.  i,  137.) 

A  Roman  family,  from  the  legal  standpoint,  consisted  of  a 
Head  or  Ruler,  and  of  the  persons  subject  to  his  absolute 
power.  The  children  of  the  Head  of  the  family  were  not 
legally  related  to  him  unless  they  were  in  his  power;  while,  on 
the  ojbher  hand,  persons  unconnected  with  him  in  blood,  were 
children  for  all  legal  purposes,  if  they  had  been  brought 
under  his  power  by  the  artificial  tie  of  adoption.  The 
family,  as  a  legal  unit,  was  based  on  the  despotic  authority  of 
its  head.     There  was  doubtless  a  time,  further  back  than  the 
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earliest  records  of.  Roman  Law,  when  the  legal  was  also  the 
moral  basis  of  the  family ;  when  the  only  tie  between  man  and 
man  was  subjection  to  a  common  superior.  The  nearer  we 
get  to  the  fountain-head  of  our  civilisation,  the  narrower 
in  its  scope  appears  to  be  the  feeling  of  moral  oblige 
tion.  At  first  no  duty  is  recognised  outside  the  circle  of 
one's  family  or  clan;  in  a  higher  stage,  the  city  is  the 
limit  of  social  obligation  ;  to  be  a  stranger  (hostis)  is  to  be  an 
enemy  ;  and  even  the  most  enlightened  spirits  of  antiquity 
rose  little  above  the  prejudices  of  their  time.  Thus  Plato, 
while  proposing  as  a  humane  modification  of  the  rights  of  the 
conqueror,  that  Greek  should  not  enslave  Greek,  did  not  ven- 
ture to  extend  the  indulgence  to  barbarians,  that  is,  to  all 
outside  Hellas.  In  the  more  backward  and  primitive  state  of 
society,  the  one  condition  of  safety  was  to  be  a  member  of  an 
organised  group.  The  &mily  was  such  a  group,  and  it  has 
accordingly  been  suggested  that  the  device  of  adoption  was 
first  introduced  as  a  means  of  enabling  outsiders  to  enter  into 
a  &mily,  to  share  its  sacred  rites  and  enjoy  its  protection. 

But  a  consideration  of  the  fieicts  concerning  adoption  in  the 
Roman  law  points  to  the  explanation  of  that  form  of  fictitious 
relationship  in  a  different  direction.  It  would  rather  appear 
from  the  indications  presented  to  us  in  the  records  of  law,  that 
the  primary  object  of  adoption  was  to  obtain  an  heir  to  a  childless 
man,  and  that  fictitious  relationship  was  resorted  to  only  as  a 
substitute  in  the  absence  of  descendants.  In  the  most  ancient 
form  of  adoption,  the  object  appears  clearly  to  have  been  to 
avoid  the  extinction  of  a  family  by  the  death  of  its  head  with- 
out heirs.  Thus  unmarried  men  could  not  adopt,  nor  even 
married  men,  unless  they  had  no  hope  of  children  of  their  own. 
(Cicero  pro  Domo^  13,  15 ;  D.  1,  7,  15,  2.)  Adoption  may  be 
ranked  as  an  earlier  invention  than  the  Will,  both  having 
originally  the  same  or  a  similar  object  in  view-— to  determine 
the  devolution  of  an  inheritance  in  the  absence  of  the  natural 
heirs. 

The  oldest  form  of  adoption  was  called  arf*ogaiioj  and  only 
persons  stii  juris  could  be  arrogated.  The  later  form  has  no 
other  name  than  adoption  (adoptio)  ;  it  is  the  transfer  of  a  per- 
son from  the  potestas  of  one  man  to  that  of  another,  and  there- 
fore belongs  to  the  class  of  transvestitive  &cts. 

There  is  this  peculiarity  in  adoption  [by  the  people's  authority  (/«r 
papulum)]  by  the  Emperor's  divine  wisdom  (per  sacrum  oraculum)^  that  if 
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a  man  has  children  in  his  'potestas  when  he  offers  himself  to  be  adopted 
by  arrogatiOy  not  only  is  he  himself  subjected  to  the  potestas  of  the  arrogator, 
but  his  children  too  pass  under  the/^/^x/^z^  of  the  arrogator  and  stand  in  the 
place  of  grandsons.  For  this  reason  the  Emperor  Augustus  adopted  Tiberius 
only  after  Tiberius  adopted  Germanicus,  in  order  that  as  soon  as  the  adop- 
tion took  place  Germanicus  should  become  Augustus's  grandson.  (J«  I9  <  i> 
II ;  G.  I,  107.) 

L  The  form  of  arrogation. 
1.  The  ancient  form. 

Adoption  takes  place  in  two  ways  ;  by  the  people's  authority  {populi 
emctoritate)  and  by  Ae  power  (imperium)  of  the  magistrate— the  Praetor,  for 
instance.     (G.  i,  98.) 

By  the  people's  authority  we  adopt  persons  suijitris.  This  kind  of  adop- 
tion is  called  arrogatio;  because, y^j/,  the  man  adopting  is  asked  (rogatur)^ 
that  is,  questioned,  whether  he  wishes  the  man  he  is  going  to  adopt  to  be  his 
legally  recognised  (Justus)  son  ;  and  then  the  man  adopted  is  asked  whether 
he  will  suffer  that  to  be  done  ;  and  /astfyy  the  people  are  asked  whether  they 
order  it  to  be  done.    (G.  i,  99.) 

The  arrogation  took  plaoe  in  the  eomUia  mniaia  in  the  ordinary  form  of  legislation.  ^ 
To  the  person  abont  to  be  airogated  the  formula  employed  was— Do  you  formally 
agree  that  LncioB  Titiiu  shall  have  over  you,  as  over  a  son,  the  power  of  life 
and  death!  Wo  the  people — Is  it  your  will,  your  order,  Qolrites,  that  Lucius 
Yaleriua  should  be  to  Lucius  Titius  by  right  and  statute  a  son,  as  if  by  birth 
the  dkild  of  Titius  and  bis  materfamiliaB,  and  that  Titius  should  have  over  him  the 
power  of  life  and  death  t  This,  as  I  have  stated  it,  is  the  motion  I  now  put  to  you,. 
Quiritea. 

The  sanction  of  the  Pontiff  (Panti/ea)  was  also  required; 
he  was  the  guardian  of  the  saored  rites  {sacra  privata),  and 
was  boimd  to  guard  against  the  extinction  of  any  such  rites 
by  the  arrogation  of  the  only  representative  of  a  family.* 
This  mode  of  arrogation  was  in  active  existence  during  the 
Republic,  and  was  resorted  to  by  the  eeurly  emperors,  as 
by  Augustus  in  the  adoption  of  Agrippa  and  Tiberius.    No 

'  Auetome  esies,  ut  in  ie  F,  Fonteku  vitae  neei$q%e  poUtUUem  habtret,  uH  infilio, 
OSfe  pro  Domo  29. 

-  VdUit  jubeaUi,  Q/uiriki,  uU  X.  Valerku  L,  TUio  tam  jyvn  legejue  JlUu$  n&t  tiet^ 
jHom  Hexeo  patre,  matre  que  famtUeu  ^U9,  naiu»  enet ;  utique  ei  vitae  necisque  in  eo- 
potesUu  nei ;  hae$ ita,  uU dixi,  ita  we,  Q^iriUe,  rogo" — Aid.  OdL  Nod.  AU,  v.  19. 

*  A  similar  oonneotion  between  adoption  and  religion  may  be  remarked  in  the- 
Hnidu  law.  The  laws  of  Menu  expressly  state  that  adoption  is  allowed  only  to  the 
fhn«n««i^  and  to  prevent  a  failure  of  the  funeral  ceremonies.  These  oeremonias, 
aeoording  to  the  belief  of  the  Hindus,  are  neoessaiy  for  the  comfort  and  repose  of  the 
deceaeed.  Now,  in  the  Hindu  law,  the  heir  ia  the  person  whose  duty  it  is  to  perfonn 
the  funeral  saecifices,  and  thus  adoption  oomes  to  be  a  mode  of  appointing;  an  heir. 
We  find  also  in  Athens  that  the  primavy  object  of  adoption  was  to  ensure  that  some- 
one  should  make  the  proper  sacrifices  and  offer  the  funeral  cake. 
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other  form  is  mentioned  by  Ulpian  or  G-ains,  although  the 
euricie  we're  represented  in  their  time  probably  only  by  thirty 
lictora 

2.  At  some  period  unknown,  the  fiction  of  popular  legislation 
was  dropped,  and  arrogation  was  efiEeoted  directly  by  rescript 
of  the  Emperor. 

Adoption  takes  place  in  two  ways  ;  either  by  imperial' rescript,  or  by  the 
power  of  the  magfistrate.  By  the  Emperor's  authority  we  adopt  men  oi 
women  that  are  std  juris.  This  kind  of  adoption  is  called  arrogatio.  (J.  i 
II,  I.) 

IL  Restraints  on  arrogation. 

1.  Adoption  by  the  people's  authority  takes  place  nowhere  but  at  Rome. 
But  the  other  form  is  allowed  in  the  provinces  too,  before  the  governors. 
(G.  I,  ICO.) 

2.  The  arrogator  must  be  married  ((y£(?.j9ro  Domo^  13,  15),  and 
upwards  of  sixjby  years  of  age,  unless  his  health  is  bad,  or  some 
other  reason  renders  it  probable  that  he  may  die  childless. 
(D.  1,  7,  15,  2.)  In  adoption,  as  opposed  to  arrogation,  there 
was  no  such  restraint ;  unmarried  persons  could  adopt  others 
who  were  alieni  juris.     (D.  1,  7,  30.) 

8.  Arrogation  was  regarded  as  a  substitute  for  progeny,  and 
accordingly  a  man  could  not  arrogate  more  than  one  person,  or 
any  even,  if  he  had  legitimate  children.  (D.  1,  7, 17,  3  ;  D.  1, 
7,  15,  8.) 

4.  Women  could  not  be  present  in  the  CcmiiU^  and  thus, 
could  not  be  arrogated ;  but  when  arrogation  was  allowed  by 
rescript  they  could.     (Ulp.  Frag.  8,  5  ;  D.  1,  7,  21.) 

Again,  adoption  by  the  people's  authority  is  not  in  use  for  women,  accord- 
ing to  the  better  opinion.  But  women  [<>.,  alieni  juris]  are  usually  adopted 
before  the  Praetor,  or  in  the  provinces  before  the  Proconsul  or  the  Legatux 
(G.  I,  loi.) 

5.  A  tutor  or  curator  could  not  arrogate  any  one  that  had 
been  under  their  guardianship,  otherwise  a  door  to  malversa- 
tion would  have  been  left  open.     (D.  1,  7,  17,  pr.) 

6.  Although  a  person  below  or  above  the  age  of  pubertj 
could  be  adopted,  no  one  under  that  age  could  be  arrogated 
(Ulp.  Frag.  8,  5.) 

Again,  adoption  of  a  boy  under  puberty  by  the  people's  authority  has  some- 
times been  forbidden,  sometimes  allowed.  Now,  in  accordance  with  a  letter 
by  the  most  excellent  Emperor  Antoninus  to  Xht  panHfices^  if  there  seems  to 
be  a  legally  recognised  ground  of  adoption,  under  certain  conditions  it  is 
allowed.    But  before  the  Praetor,  and  in  the  provinces  before4)ie  Piocoosul 
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«r  Legatus^  we  can  adopt  a  person  {\.t.j  oHem  juris)  of  aay  age.     (G.  i, 

102.) 

When  a  boy  under  puberty  is  adopted  by  arrogation,  the  imperial  rescript  of 
authorisation  is  not  granted  until  the  nature  of  the  case  has  been  ascertained. 
Strict  inquiry  is  made  as  to  the  object  of  the  arrogation,  whether  it  is 
honourable  and  for  the  good  of  the  pufiillus.  And  even  then  it  takes  place 
under  certain  conditions,  (i)  The  arrogator  must  give  security  to  a  public 
officer  {persona  publicd)^  a  notary  namely,  that  if  the  pupillus  dies  imder 
puberty  he  will  restore  his  goods  to  those  that,  if  no  adoption  had  taken 
place^  would  have  been  his  heirs.  (2)  Again,  the  arrogator  cannot  emancipate 
them  unless,  on  the  nature  of  the  case  being  ascertained,  they  prove  worthy 
of  emancipation ;  and  then  he  must  restore  them  their  goods.  (3)  And 
further,  if  the  (adopted)  father  on  his  deathbed  disinherits  the  son,  or  in  his 
lifetime  emancipates  him  without  grounds  the  law  will  recognise,  he  must  by 
law  leave  him  a  fourth  part  of  his  goods,  over  and  above  the  goods  that  are 
brought  to  him  by  his  adopted  son,  either  directly  when  adopted,  or  in  enjoy- 
ment at  a  later  time.    (J.  i,  ii,  5.) 

The  persona  publica  here  spoken  of  was  at  first  a  slave,  and, 
according  to  the  rules  of  law  the  benefit  of  a  promise  made  to  a 
public  slave  was  given  to  any  one  of  the  public  in  whose  behalf 
it  was  made.  The  age  of  puberty  was  fixed  at  fourteen  for 
boys  and  twelve  for  g^rls. 

Ulpian  tells  us  that  the  inquiries  mentioned  in  the  text 
{causa  cognita)  were  directed  to  the  motive  of  the  arrogator —  . 
whether  the  person  arrogated  was  a  relative  or  the  object  of 
a  genuine  affection  ;  to  the  respective  fortunes  of  the  parties — 
whether  the  person  arrogated  was  likely  to  gain  by  the  trans- 
action, and  to  the  general  character  of  the  arrogator.  (D.  1,  7, 
17,  2.)  The  poverty  of  the  arrogator  was  not  a  complete  barrier, 
if  he  were  inspired  by  honourable  and  undoubted  feelings  of 
kindness.  (D.  1,  7, 17,  4.)  If  security  were  not  given,  an  action 
for  damages  lay  against  the  arrogator.    (D.  1,  7, 19, 1.) 

Transvestitive  Fact.    (Adoptid.) 
I.  Adoption  as  a  transvestitive  fact. 
1.  Before  Justinian. 

A  man  is  allowed  to  adopt  some  one  as  his  grandson  or  granddaughter,  or 
great-grandson  or  great-granddaughter,  and  so  on,  although  he  has  not  a  son. 
And  another's  son  he  may  adopt  as  his  grandson,  or  another's  grandson  as 
his  son.  But  if  he  adopts  some  one  as  a  grandson,  to  be  son,  as  it  were,  to 
his  own  adopted  son,  or  to  a  son  by  birth  in  his  poUstaSy  in  that  case  the  son 
too  must  consent,  and  not  have  a  sutts  heres  brought  in  to  him  against  his 
win.  But,  on  the  contrary,  if  a  grandfather  gives  his  grandson  by  his  son  to 
be  adopted,  the  son's  consent  is  not  needed.  In  very  many  respects,  too, 
the  son  adopted  simply  or  by  arrogation  is  put  on  the  same  footing  as  a  son 
bom  in  a  regular  marriage.   And  therefore,  if  a  man  adopts  some  one  by  the 
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imperial  authority,  or  before  the  Praetor  or  provincial  governor,  and  that 
some  one  is  not  an  outsider,  he  may  give  him  to  another  to  be  adopted. 
(J.  I,  II,  5-8.) 

Effect  of  adoption  on  children  en  ventre  sa  mere. 

You  must  know,  too,  that  if  your  daughter-in-law  conceives  by  your  son, 
and  you  afterwards  emancipate  the  son,  or  give  him  to  be  adopted  during 
your  daughter-in-law's  pregnancy,  none  the  less  her  offspring  is  bom  in  your 
potestas.  But  if  conception  took  place  after  emancipation  or  adoption,  it  is 
to  the  emancipated  father  or  adopted  grandfather's /^to/^u  that  the  offspring 
is  subjected.    (J.  i,  12,  9.) 

The  grandson  conceived  by  a  son  once  or  twice  conveyed  by  mancipation, 
although  bom  after  the  third  conveyance  of  his  father,  is  yet  in  his  g^rand- 
father's  potestas.  It  is  by  the  grandfather,  therefore,  that  he  must  be 
emancipated  or  given  to  be  adopted.  But  a  grandson  conceived  by  a  son 
now  in  mancipio  by  a  third  conveyance  is  not  bom  in  his  grandfather's 
potesteu,  Labeo,  indeed,  thinks  that  he  is  in  mancipio  of  the  person  to 
whom  his  father  belongs.  But  the  mle  of  law  in  use  is  this  :  that  as  long  as 
his  father  is  in  mancipio  his  rights  are  suspended ;  if  his  father  is  manumitted 
after  conveyance,  the  grandson  falls  under  \i\s potestas s  but  if  he  dies  still  in 
mancipio  J  the  grandson  becomes  sui  juris.  (G.  i,  135.)  And  as  regards  a 
child  conceived  by  a  grandson,  although  but  once  conveyed  by  mancipation, 
the  rule  is  the  same  as  for  a  son  conveyed  for  a  third  time.  For,  .as  we  said 
above,  what  three  conveyances  effect  in  the  case  of  a  son,  is  effected  by  one 
in  the  case  of  a  grandson.    (G.  i,  135  a.) 

2.  Jufitinian  introduced  a  profound  alteration,  doing  away,  in 
effect,  with  the  peculiar  characteristics  of  adoption.  The  pur* 
pose  of  adoption  was  to  enable  a  man  to  exercise  the  potestas 
over  one  that  was  not  his  child. 

But  now,  under  our  constitution,  when  a  father  by  birth  gives  a  filitts^ 
familias  to  an  outsider  to  be  adopted,  the  rights  of  potestas  enjoyed  by  the 
father  by  birth  are  &r  from  being  lost  Nothing  passes  to  the  adopted 
father,  nor  is  the  son  in  his  potestas^  although  in  case  of  intestacy  we  have 
bestowed  on  him  the  rights  of  succession.  But  if  the  father  by  birth  gives 
the  son  to  be  adopted  not  to  an  outsider  but  to  his  son's  grandfather  on  the 
mother's  side,  or  (if  the  father  by  birth  has  himself  been  emancipated)  even 
to  the  grandfather  on  the  father's  side,  or  to  the  great-grandfather  in  like 
manner  on  either  side, — in  this  case,  because  the  rights  both  by  birth  and 
by  adoption  meet  in  one  person,  the  right  of  the  adopted  father  remains 
unshaken.  For  the  bond  is  due  to  the  ties  of  birth,  and  is  drawn  the  closer 
by  a  lawful  mode  of  adoption.  And  therefore  in  such  a  case  the  son  comes 
both  into  the  household  and  into  the  potestas  of  the  adopted  father. 
G- 1,  11,2.) 

Justinian  legislates,  in  this  constitution,  in  a  manner  that 
plays  havoc  with  the  old  juridical  character  of  adoption,  but 
was  not  unsuited  to  the  circumstances  of  his  day.  Adoption 
had  lost  its  primitive  character ;  there  were  no  sacred  family 

Digitized  by  V^ 


ADOPTION.  209 

rites  to  maintain  ;  there  was,  in  short,  no  reason  for  adoption, 
except  merely  the  desire  of  childless  persons  to  attach  others 
to  them  by  the  ties  of  interest  and  affection.  Like  other 
antiqnated  institntions,  it  produced  cases  of  occasional  great 
hardship.  A  youth  is  given,  let  us  suppose,  by  his  father  in 
adoption ;  the  person  adopting  him  soon  afterwards  emancipates 
him.  The  result  was  that  the  youth  was  out  of  both  families, 
and  was  postponed  in  the  succession  to  his  father's  inheritance 
to  more  distant  relatives.  To  remedy  this  evil  was  the  purpose 
of  Justinian's  constitution,  as  summarised  in  the  text. 

Such  being  Justinian's  object,  it  naturally  followed  that  he 
would  make  a  difference  in  the  case  of  arrogation.  A  person 
arrogated  being,  as  has  been  said,  under  no  one's  potestasy  in 
no  one's  family,  can  lose  nothing  by  giving  himself  in  arroga- 
tion. Therefore  it  was  enacted  (C,  8,  48, 10,  5)  that  the  old 
law  should  remain  in  force  in  the  case  of  arrogation;  and 
consequently  the  arrogated  person  fell  under  the  potestaa^  and 
became  a  member  of  the  family  of  the  person  that  arrogated 
him.  The  enactment,  Avith  the  same  purpose,  exempts  from 
the  change  those  cases  where  a  father  or  other  ancestor 
adopted  a  child  or  other  descendant  Such  cases  were 
necessarily  rare,  but  they  might  occur. 

A  haa  a  daughter  B,  whose  son  0  1b  ander  the  poteaieu  of  his  father.  The  father 
givee  C  in  adoption  to  A.     A,  being  an  ancestor,  wiU  acqoire  the  potestat. 

A  has  a  son  B  whom  he  emancipates.  After  emancipation  B  has  a  daughter  G, 
bnm  under  his  potetia§.  B  gives  C  in  adoption  to  A.  A  thna  acquires  the  poteOaa 
OFer  C. 

A  has  a  son  B,  and  B's  son  C,  both  under  his  potesUu,  A  emancipates  B,  but  not 
C.     A  afterwards  gives  C  in  adoption  to  B.    B  acquires  the  jpoHuUu  over  G. 

II.  The  form  of  adoption  of  those  alieni  juris. 

1.  The  ancient  fictitious  sale.  This  was  a  fictitious  suit 
founded  on  the  law  of  the  XII  Tables,  which  imposed  a  for- 
feiture of  the  potestas  on  the  father  who  subjected  a  son  three 
times  to  a  sale. 

And  further,  parents,  when  they  have  given  their  children  to  be  adopted, 
cease  to  have  them  in  their  potestas,  A  son  given  to  be  adopted  is  thrice 
conveyed  by  mancipation,  ¥rith  two  manumissions  between ;  just  as  is  usually 
done  when  a  father  lets  a  son  go  from  his  potestasy  and  so  makes  him  sui 
juris.  Next,  he  is  either  rcconveyed  to  the  father,  and  from  him  before  the 
Praetor  claimed  by  vindicatio  as  a  son  by  the  adopted  father,  and  in  the 
absence  of  any  contrary  claim  is  made  over  by  the  Praetor  to  him  as  his  son ; 
or  he  is  not  reconveyed  to  the  father,  but  by  an  injure  cessio  is  given  up  to 
the  claimant  {vindicanii)  by  the  person  holding  him  under  his  third  con- 
veyance by  mancipation.    But  undoubtedly  it  is  more  convenient  to  have 

O  - 


210  POTESTAS. 

the  reconveyance  to  the  father.  As  regards  other  descendants,  male  or 
female,  one  conveyance  is  enough  ;  and  they  are  either  reconveyed  to  the 
ascendant  or  not  The  same  formalities  are  observed  in  the  provinces  before 
the  governors.    (G.  i,  134.) 

The  form  of  transfer  by  mancipation  is  given  by  Gains. 
(G.  1,  119.)     (See  Mancipium.) 

Adoption  by  sale  thrice  repeated  inyolved  two  di£ferezit  atages,  which  oaght  to  be 
kept  separate.  A  baa  a  sou  B,  whom  he  proposes  to  give  in  adoption  to  G.  B  is  in 
A's  poUttoB,  and  it  is  desired  to  take  him  out  of  A's  potestat  and  place  him  in  B'a 
potestaa.    This  is  a  twofold  operation. 

(1.)  How  is  B  to  be  taken  out  of  A's  potestatf  It  is  at  this  stage  of  the  transfer 
that  the  law  of  the  XII  Tables  has  been  forced  into  use.  A  emancipates  B  to  C, 
and  C  manumits  B  by  the  vindieUi,  as  in  the  manumission  of  a  slave.  The  effect 
of  this  maniunission  is  that  B  relapses  into  the  potesUu  of  A.  Again  A  emancipates 
B  to  G,  and  again  G  manumits  B,  thus  restoring  him  to  the  potestaa  of  A.  For  the 
third  and  last  time  A  mandpates  B  to  G,  and  by  this  third  sale  forfeits  the  poieUat. 
B  is  now  held  by  G  as  his  property  {in  numcipio),  as  a  kind  of  chattel ;  but  it  is  desired 
not  to  make  him  a  chattel,  but  a  son  of  G.     Then — 

(2.)  How  is  B  to  be  converted  from  a  chattel  (tnancipium)  to  a  son  ?  In  other  words, 
how  is  B,  who  is  no  longer  under  the  potutas  of  A,  to  be  brought  under  the  potestas 
of  G  ?  Gains  in  the  text  points  out  two  ways  in  which  this  might  be  done.  (1°)  The 
first  oonsiBts  of  the  following  steps  : — After  the  third  sale,  G  mandpates  B  back  again 
to  A,  who  now  retains  B,  not  as  his  son,  but  as  property  (tn  mancipio).  C  now 
appeals  to  the  Praetor,  and  by  the  proper  suit  (vindica^)  claims  B  as  his  son.  A 
makes  no  opposition,  and  therefore  the  PrSBtor  adjudges  B  to  G  as  his  son.  G  now 
holds  B  under  his  potetta$  by  a  judgment  of  a  court  of  law.  This  is  the  procedure 
recommended  by  Gains  in  the  text. 

(2**)  The  other  mode  is  somewhat  different,  and  will  most  easily  be  understood  by 
giving  the  steps  from  the  very  beginning  :— 

(a)  A  mandpates  B  to  G  or  D,  and  G  or  D  manumits  B. 

(6)  A  again  mandpates  B  to  G  or  D,  and  G  or  D  manumits  B. 

(e)  A  mancipates  B  to  D. 

(cQ  G  sues  {vindieai)  D,  and  claims  B  as  his  son. 

(e)  D  makes  no  objection. 

(/)  The  Pnetor  thereupon  adjudges  B  to  G  as  his  son. 

This  form  might  be  resorted  to  before  any  municipal  magistrate  that  had  jurisdic- 
tion oyer  the  andent  forms  of  procedure  —Legia  actume*,    (Paul,  Sent.  2,  25,  4.) 

2.  Adoption  by  simple  declaration  before  a  magistrate. 

By  the  magistrate's  authority  we  adopt  those  in  the  fotesias  of  their 
ascendants,  whether  of  the  first  degree— children,  namely,  as  a  son  or  daugh- 
ter ;  or  of  a  lower  degree,  as  grandson,  granddaughter,  great-grandson,  great- 
granddaughter.    (J.  I,  II,  I ;  G.  I,  99.} 

In  the  time  of  Diocletian,  it  appears  (C.  8,  48,  4)  that  adop- 
tion could  not  be  effected  by  written  instruments,  but  only  by 
the  solemn  form  in  the  presence  of  the  Praetor.  Justinian 
abolished  the  sales  and  manumissions,  substituting  a  mere 
declaration,  recorded  in  writing.     (C.  8, 48,  11,  A.D.  530.) 

But  if  a  father  gives  a  son  that  he  has  in  potestaU  to  his  £ather  or  grand- 
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father  by  birth  to  be  adopted,  in  accordance  with  our  constitutions  on  this 
subject — that  is,  if  this  is  declared  with  due  formalities  before  a  qualified 
judge  in  the  presence  of  both  adopted  and  adopter  without  opposition  from 
either, — then  the  jus  potestatis  is  at  an  end  as  regards  the  father  by  birth. 
But  it  passes  over  in  such  a  case  as  this  to  the  adopted  father ;  for  in  his 
person  adoption,  as  we  Have  already  said,  is  most  full.     (J.  i,  12,  8.) 

An  informal  adoption  could  be  confirmed  on  petition  to  the 
Emperor  (D.  1,  7,  38),  but  only  after  hearing  any  objectors  who 
might  offer  themselves.     (D.  1,  7,  39.) 

IIL  Restraints  on  adoption  (also  on  arrogation). 

1.  The  question  that  has  been  raised,  whether  a  younger  man  can  adopt 
an  older,  is  common  to  both  forms  of  adoption.  (G.  i,  106.)  A  younger 
man,  it  is  settled,  cannot  adopt  an  older.  For  adoption  copies  nature ; 
and  it  is  a  gross  violation  of  nature  that  a  son  should  be  older  than  his 
&ther.  He  therefore  that  is  taking  to  himself  a  son,  whether  by  arrogation 
or  by  adoption,  ought  to  be  by  the  full  peHod  of  puberty — by  eighteen 
years,  that  is,  his  senior.    (J.  i,  11,  4.) 

So  in  adopting  a  person  as  a  grandchild,  there  must  be  a 
disparity  of  not  less  than  thirty-six  yeara 

2.  Women,  too,  cannot  adopt ;  for  not  even  their  children  by  birth  are  in 
ihiai  poUstas,  But  by  the  Emperor's  goodness  they  are  allowed  to  adopt, 
to  comfort  them  for  children  they  have  lost    (J.  i,  11,  10 ;  G.  i,  104.) 

This  permiBsion  was  granted  by  Diocletian  and  Maximian,  a.d.  291.  The  woman 
did  not  acquire  the  potestas,  but  only  such  rights  as  she  would  have  had  if  the  person 
adopted  bad  been  her  legitimate  child.     (0.  8,  48,  6.) 

3.  It  is  common  to  both  forms  of  adoption  that  even  those  that  cannot 
beget  (as  spadones)  can  adopt,  but  those  that  have  been  made  eunuchs  cannot 
(J.  I,  II,  9;  G.  I,  103.) 

4.  Adoption  could  not  be  repeated  One  that  has  adopted  a 
person,  and  given  him  in  adoption,  or  emancipated  him,  cannot 
afterwards  adopt  him.     (D.  1,  7,  37,  1.) 

But  a  son  adopted  either  by  authority  of  the  people  or  before  the 
Praetor  or  a  Provincial  Governor,  may  be  given  over  to  some  one  else  to  be 
adopted.     (G.  i,  105.) 

Adoption  by  Testament  never  existed.  Julius  Ceesar  did 
indeed  name  C.  Octavius  as  his  son,  but  the  direction  had  no 
validity  except  as  an  injunction  to  the  people  to  sanction  the 
act.  It  required  to  be  consummated  hj  a  lex  cuiiatcu  Another 
case  is  mentioned  in  the  Digest.  (D.  37, 14,  12.)  Seius  died, 
leaving  a  will,  in  which  he  named  his  freedman  Julius  his  son, 
and  named  him  heir  along  with  his  other  children.  The 
nomination  was  void  ^         j 
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0.  Forfeiture  of  independence  for  ingratitude. 

Sons  or  daughters  who  had  been  emancipated  from  the 
poteataa  were  not  absolved  from  all  ties,  and,  as  in  the  case  of 
slavery,  might  forfeit  their  independence.  This  forfeiture  was 
the  penalty  for  grossly  insulting  the  paterfamilias  who  had 
emancipated  them,  or  doing  him  some  grave  injury.  (C.  8, 60, 1 ; 
C.  Th.  8,  14,  1.) 

DivESTirivE  Facts. 

A.  Voluntary  divestitive  facts  by  the  act  of  the  parties 
[^Emancipatio], 

Emancipation  was  a  voluntary  act  on  both  sides  ;  the  pater- 
familias  could  not  (ordinarily)  be  compelled  to  emancipate  his 
filiusfamiliaSy  and  the  filivsfamilia^  could  not  be  emancipated 
against  his  will.     (D.  1,  7,  31  ;  C.  8,  49,  4  ;  Nov.  89,  11.) 

Children,  whether  by  birth  or  by  adoption,  have  almost  no  way  of  forcings 
a  parent  to  let  them  go  free  from  his  po/estas.    (J.  i,  12,  10.) 

An  exception  was  made  when  a  person  imder  the  age  of  puberty  had  been 
arrogated ;  on  reaching  that  age  he  wae  allowed  to  prove  that  the  arrogation  was 
injurious  to  his  interests,  and  the  arrogating  paterfamilias  was  obliged  to  emancipate 
him.     (D.  1,  7,  82 ;  D.  1,  7,  83.) 

We  ought  to  note  further  that  a  man's  discretion  in  choosing  whom  he 
will  free  from  his  potestas  is  altogether  unrestrained.  If,  for  instance,  he 
has  a  son  and  a  grandson  or  granddaughter  by  him  in  his  potestas^  he  may 
let  the  son  go  free  from  the  potestas^  but  keep  the  grandson  or  granddaughter. 
Conversely  he  may  keep  the  son  in  his  potestas^  but  manumit  the  grandson 
or  granddaughter ;  and  of  course  this  must  be  understood  of  a  great-grand- 
son also,  or  a  great-granddaughter.  Or  finally,  he  may  make  all  sui  juris, 
(J.  I,  12,  7;  G.  1,133.) 

Forms  of  Emancipation. 

1.  The  most  ancient  form,  based  on  the  triple  sale. 

By  emancipation,  too,  children  cease  to  be  in  ^^  potestas  of  their  parents. 
A  son  must  be  thrice  conveyed  by  mancipation  before  he  goes  out  fh>m  the 
parental  potestas;  all  other  children,  whether  male  or  female,  once  only. 
For  the  law  of  the  XII  Tables  refers  to  the  person  of  a  son  alone,  when  it 
speaks  of  three  conveyances,  in  these  words  : — "  If  a  father  sells  a  son  thrice, 
let  the  son  be  free  from  the  father."  It  is  done  thus  : — The  father  conveys 
the  son  by  mancipatio  to  a  third  person ;  that  third  person  manumits  the 
son  by  vindicta^  and  thereupon  the  son  returns  into  his  father's /t7/^<5/^lf. 
The  father  a  second  time  conveys  the  son  either  to  the  same  third  person  or 
to  some  one  else  (usually  to  the  same) ;  he  again  in  like  manner  manumits 
the  son  by  vindicta^  and  thereupon  the  son  once  more  returns  into  his  father's 
potestas.  Then  a  third  time  the  father  conveys  him  either  to  the  same  third 
person  or  to  some  one  else  (but  usually  to  the  same) ;  and  by  that  third  con- 
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▼eyance  the  son  ceases  to  be  in  the  father's  potestas^  even  although  he  is  not 
yet  manumitted,  but  is  still  in  causa  mancipU.    (G.  i,  132.) 

So  bx  the  account  in  the  text  exactly  agrees  with  the  first 
part  of  the  ancient  form  of  adoption,  and  there  the  text  end& 
The  rest  maybe  supplied  from  Gaii  Epit.  1,  6,  §  3,  4.  The 
person  to  whom  the  son  is  mancipated  is  called  fiduciary 
father  (pater/idtteiaritis),  because  of  the  duty  he  has  to  perform. 
If  the  fiduciary  father  were  to  manumit  the  son,  whom  he  holds 
in  mandpioy  he  would  become  in  law  the  patron  of  the  son, 
and  acquire  a  patron's  rights  of  succession  to  the  emancipated 
son's  property.  The  ancient  law  was  strict  and  formal ;  it 
looked  only  to  the  persons  that  figured  in  its  ceremonial 
observances.  Thus  it  was  the  individual  manumitting  a 
slave  or  son  that  became  the  patron,  even  although  he  had 
no  interest  in  the  slave  or  son,  but  acted  in  the  fictitious  pro- 
ceedings the  part  of  a  mere  lay  figure.  Such  a  result  it  was 
usually  an  object  to  avoid.  A  father  emancipating  a  son 
would  naturally  wish  to  retain  the  rights  of  a  patron,  and  not 
to  cut  himself  off  from  the  inheritance  of  his  son.  This  object 
was  accomplished  very  simply.  After  the  third  sale,  the  fiduciary 
&ther  mancipated  the  son  to  the  natural  father,  who  thereupon, 
holding  his  son  in  mancipio,  himself  performed  the  ceremony 
of  manumission  by  the  vindtcta,  and  became  his  son's  patron. 

At  some  period  the  Prastor  intervened  to  prevent  the  fiduci- 
ary fether  from  fi-audulently  acquiring  the  rights  of  patronage 
by  manumitting  the  son,  and  made  the  natural  father  in  every 
instance  the  patron.     (J.  1, 12,  6.) 

The  iteps  in  a  formal  emancipation  were  as  follows  : — A  desires  to  emancipate  his 
■cm  B.  C  is  the  pcUerfidueiarius,  the  fictitious  purchaser.  (1)  A  mancipates  B  to 
C,  and  C  manmnits  B  by  the  vindicta.  (2)  A  again  mancipates  B  to  G,  and  G 
manumits  B  as  before.  (8)  A  again  mancipates  B  to  0.  (4)  G  now  mancipates  B 
to  A.     (5)  A  manumits  B,  and  acquires  the  rights  of  patronage. 

2.  The  Anastasian  Rescript,  a.d.  503. — The  old  formal 
emancipation  necessarily  required  the  presence  of  the  parties 
to  go  through  the  fictitious  sale.  Anastasius  made  provision 
whereby  a  paterfamiliaa  away  from  home  might  emancipate  his 
children.  He  (Ud  not  abolish  the  old  forms,  but  introduced  this 
novelty  as  an  additional  means  of  releasing  children  from  the 
poUstas.  A  petition  must  be  sent  to  the  Emperor,  and  his 
favourable  answer  obtained.  The  answer  must  be  registered, 
produced  in  a  court  having  jurisdiction  over  emancipation, 
and  deposited  along  with  the  petition  to  the  Emperor  :  and  if 

Digitized  by  vjiOO 


214  POTESTAS, 

tbe  persons  emancipated  were  not  infants,  their  consent  mnst 
l>e  given.     The  act  was  perfected  by  the  formal  consent  of  the 
Emperor.     (C.  8,  49,  5.) 
3.  Change  by  Justinian. 

Formerly  emancipation  was  effected  either  according  to  the  old  usage 
of  law  (by  imaginary  sales,  that  is,  with  manumissions  between),  or  by 
imperial  rescript.  But  our  forethought  has  by  a  constitution  made  a 
change  in  this  for  the  better.  And  now  the  fiction  of  early  times  is  done  away 
with  ;  parents  go  direct  before  a  qualified  judge  or  magistrate,  and  let  their 
sons  or  daughters,  or  grandsons  or  granddaughters,  and  so  on,  go  free  from 
their  power  [manus].  And  then,  under  the  Praetor's  edict,  over  the  goods  of 
such  a  son  or  daughter,  grandson  or  granddaughter,  manumitted  by  the 
parent,  precisely  the  same  rights  are  guaranteed  to  the  parent  as  are  given 
to  ^Lpatronus  over  the  goods  of  his  freedman.  And  further,  if  the  child,  son, 
daughter,  or  whatever  it  may  be,  is  still  under  puberty,  the  parent  by  the 
manumission  becomes  its  tutor.    (J.  i,  12,  6.) 

B.  Divestitive  facts  by  operation  of  law. 

Under  this  head  are  grouped  the  various  facts  that  dissolved 
the  potestas,  irrespective  of  the  wishes  of  the  paterfamilias. 
These  facts  are  either  not  acts  of  the  paterfamilias  or  fHiuS" 
familiasy  or  acts  not  done  with  a  view  to  dissolve  the  potestas. 

L  The  death  of  a  person  subject  to  ajij potestas  is  a  divestitive 
fiict  with  reference  to  that  person ;  but  the  death  of  the  pater- 
familias  does  not  always  release  sl  filiusfamilias  from  the  potestas. 

Let  us  see  now  how  persons  aluni  juris  are  freed  from  those  rights  over 
them.  As  for  slaves,  how  they  are  freed  from  potestas  may  be  understood 
from  what  we  have  said  above  in  regard  to  their  manumission.  Those 
again  in  an  ascendant's  potestas^  on  his  death  become  sui  juris.  But  here  a 
distinction  is  taken.  For  on  the  death  of  a  father,  undoubtedly  in  every  case 
his  sons  or  daughters  become  sui  juris^  But  on  the  death  of  a  grandfather 
it  cannot  be  said  that  in  every  case  his  grandsons  and  granddaughters  become 
sui  juris,  but  only  if  after  the  death  of  the  grandfather  they  are  not  to  fall 
under  ^^  potestas  of  their  father.  Therefore,  if  on  the  death  of  the  grand- 
father, their  father  is  both  alive  and  in  the  potestas  of  his  father,  then  after 
the  decease  of  the  grandfather  they  come  to  be  in  the /^/^j/at  of  their  father. 
If,  however,  their  father,  at  the  time  the  grandfather  dies,  is  either  already 
dead  or  out  of  his  father^s  potestas,  then  the  grandchildren,  because  they 
cannot  fall  under  their  father's  potestas,  become  sui  juris,  (J.  i,  12,  pr.  ; 
G.  I,  125-127.) 

n.  Any  change  of  a  capital  status  (capitis  demintUio)  suffered 
by  a  Jiliusfamilias  takes  away  the  potestas  of  his  paterfamilias  ; 
and  the  same  result  is  produced  by  any  change  of  a  capital 
status  of  the  paterfamilias, 

A  slave  on  manumission  suffers  no  minuiio  capitis,  because  he  had  no 
caput.    (J.  I,  16, 4.)  ^  T 

Digitized  by  VjOOQIC 


DIVESTITIVE   FACTS.  215 

Where  the  change  is  one  of  dignity  rather  than  of  status,  there  is  no 
mznutio  ca^tis.  And  therefore  it  is  agreed  that  when  a  man  is  removed 
from  the  Senate  he  undergoes  no  minutio  capitis.    (J.  i,  16,  5.) 

Capitis  deminutio  is  a  change  from  one's  former  status.  It  is  found  in 
three  forms,  maxima^  minor  (which  some  call  media)^  and  minima.  (J.  i, 
16,  pr.;  G.  1,159-) 

Afl  caput  includes  the  three  principal  heads  of  status, — ^liberty, 
citizenship,  and  family  rights, — it  may  suffer  a  reduction  accord- 
ing as  one  or  more  of  these  elements  are  taken  away.  The 
withdrawal  of  liberty  necessarily  involves  the  loss  both  of  citi- 
zenship and  of  family  rights.  This  is,  in  fact,  the  entire  destruc- 
tion of  caput,  and  is  called  the  greatest  reduction  of  status 
{nuusima  deminutio  capitis).  The  loss  of  the  second  element, 
citizenship,  carries  with  it  the  loss  of  family  rights,  but  not  of 
Kberty.  It  is  called  the  intermediate  reduction  of  status,  media 
mmutio  capitis.  The  third  element,  family  rights,  may  be 
changed  or  modified  without  affecting  the  two  others.  This  is 
called  the  least  reduction  of  status  {minima  deminutio  capitis). 

The  changes  of  status  that  operated  as  divestitive  facts  of 
the  potestas  may  be  arranged  under  those  three  heads. 

1.  The  loss  of  Hberty — Maaima  deminutio  capitis.  This  list 
includes  the  investitive  facts  of  slavery.  (See  Slavery,  Inv. 
Facte.) 

Maxima  capitis  deminutio  occurs  when  a  man  loses  at  once  his  citizenship 
and  his  freedom.  This  happens  in  the  case  of  those  that  are  made  servi 
poenae  by  a  harsh  sentence  ;  freedmen,  for  instance,  condemned  for  ingrati- 
tude toward  their  patrons,  or  freemen  that  have  suffered  themselves  to  be 
sold  in  order  to  share  the  price.  (J.  i,  16,  i ;  G.  i,  160.)  A  man  made 
poenae  servus  ceases  to  have  his  sons  in  his  potestas.  They  are  made  servi 
poenae  that  are  condemned  to  the  mines  or  exposed  to  wild  beasts.  (J.  i, 
12,  3.)  This  happens,  for  instance,  in  the  case  of  those  that  quit  their  father- 
land and  go  abroad,  either  not  giving  in  their  names  at  the  census,  or  shirk- 
ing service  as  soldiers.  Those,  too,  that  stay,  but  suffer  themselves  to  be 
sold  as  slaves,  become  under  a  Senatus  Consultum  the  slaves  of  those  they 
meant  to  defraud  (and  thus  undergo  maxima  capitis  deminutio).  And  so 
do  the  freeborn  women  that  under  the  Senatus  Consultum  Claudianum  be- 
come slaves  to  those  masters  whose  refusals  and  warnings  they  have  defied 
by  having  intercourse  with  their  slaves.     (G.  i,  160,  as  restored.) 

Exception. — If  an  ascendant  is  taken  by  the  enemy,  although  he  becomes 
the  enemies'  slave,  yet  his  descendants'  rights  remain  in  suspense  because  of 
UtAJus  postliminii.  For  those  taken  by  the  enemy,  if  they  return,  regain  all 
their  early  rights.  The  ascendant,  therefore,  if  he  returns,  will  have  the  descen- 
dant in  his  potestas;  for  the  fiction  of  postliminium  is  that  the  captive  has 
always  been  in  the  state.  But  if  he  dies  there,  the  son  becomes  sui  juris 
[whether  this  dates  from  the  death  of  the  ascendant  among  the  enemy,  or 
trom  the  time  he  was  taken,  may  be  doubted]  ;  and  this  dates  from  the  time 
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his  father  was  taken.  And  in  like  manner,  if  the  son  himself  or  g^ndson  is 
taken  by  the  enemy,  we  say  that,  because  of  the  jus  postliminiiy  the  jus 
potestatis^  too,  of  the  ascendant  is  in  suspense.  The  word  postliminium 
comes  from  limen  (a  threshold),  and  post  (afterwards).  And  the  man  that 
is  taken  by  the  enemy,  and  afterwards  comes  within  our  bounds,  returns,  as 
we  righdy  say,  by  postliminium.  For  as  the  thresholds  in  houses  form  a 
bound  to  the  houses,  so  the  bound  of  the  Empire  is  looked  on  by  the 
ancients  as  a  threshold.  Hence  also  comes  the  word  limes^  a  sort  of  bound 
and  end.  And  from  it  comes  the  yroxd  postliminium^  because  the  man 
returned  within  the  same  threshold  whence  he  had  been  lost.  A  captive, 
too,  recovered  when  the  enemy  is  conquered,  is  held  to  return  by  post- 
liminium.   (J.  I,  12,  5 ;  G.  I,  129.) 

•Tim  poaUinUnii, — The  rights  of  a  person  wbi»  by  the  hard  fortone  of  war  was  made 
a  captive  remaaoed  in  suspeiiBe.  By  the  fiction  of  posUimimum,  introduoed  doubt- 
less by  the  jnrisoonsnlts  {naturalit  aequitaa,  D.  49,  15,  19,  pr.),  if  the  captive 
returned,  he  was  placed,  as  far  as  might  be,  in  the  same  position  as  if  he  had  never 
left  his  native  country  ;  but  if  he  died  in  captivity,  this  fiction  had  no  place,  and  he 
was  therefore  held  to  have  died  a  slave. 

If  only  the  interests  of  the  captive  had  been  at  stake,  probably  no  eflbrt  would 
have  been  made  to  modify  the  law  ;  but  the  death  of  a  freebom  dtizen  as  a  slave  had 
an  injurious  effect  upon  his  family.  If  a  slave,  how  could  his  children  inherit  from 
him  I  (D,  50,  16,  8,  1.)  To  stretch  the  fiction  of  postliminium  to  this  case  seems  to 
have  been  too  bold  a  course  for  the  jurisconsults,  and  accordingly  the  knot  was  left 
to  be  cut  by  statute.  In  B.a  81  the  lex  Cornelia  created  a  fiction  analagous  to,  but 
extending  further  than,  po8(i4mvnvum.  It  provided  that  if  a  captive  died  in  captivity 
his  death  should  be  held  to  date,  not  from  the  actual  moment  of  his  decease,  but  from 
the  time  he  was  captured ;  so  that,  although  he  lived  a  prisoner,  he  died  free.  (D. 
49,  15,  18.)  This  convenient  fiction  prevented  the  ill  consequences  that  would  have 
resulted  from  striking  out  in  a  family  a  link  in  the  chain  of  hereditary  succession. 

The  fiction  of  potUimitwum  applied  when  persons  or  property  were  taken  by  an 
enemy  or  a  foreign  power,  and  afterwards  returned  or  were  recovered.  It  was  not 
essential  that  there  should  be  a  state  of  war  :  it  was  sufficient  if  a  foreign  state,  bound 
by  no  treaty  of  friendship  with  Bome,  seized  the  porson  or  property  of  any  Boman 
citizen.  (B.  49,  15,  12,  pr.)  But  capture  by  robbers  or  pirates,  or  by  one  of  two 
parties  in  a  dvil  war,  did  not  change  the  legal  position  of  the  persons  or  property 
seized :  the  persons  in  law  continued  free,  the  property  in  law  still  belonged  to  its 
rightful  owners,  and  consequently  no  occasion  arose  for  the  fiction  of  pog&iminiiium. 
(D.  49,  15,  21,  1.)  The  necessity  for  such  a  fiction  arose  from  the  fact  that  ancient 
law  regarded  capture  in  war  as  a  lawful  title  to  the  person  as  well  as  the  property  of 
the  enemy.  A  Roman  taken  prisoner  was  regarded  by  his  own  law  as  a  dave,  aa 
well  as  by  the  law  of  the  state  that  made  him  prisoner.  Consequently,  while  in  a 
state  of  captivity  or  slavery,  he  could  acquire  no  rights,  and  the  period  of  his  captivity 
was  a  period  of  civil  deatL  But  if  the  capture  were  not  lawful,  the  legal  capacity  of 
the  person  remained  unimpaired,  and  he  was  not  debarred  from  the  acquisition  of 
rights,  although  he  was  prevented  from  the  exercise  of  them. 

The  fiction  of  poaUiminium  applied  both  to  persons  and  property  taken  by  the 
enemy,  but  there  is  convenience  in  taking  the  two  cases  separately.  As  applied  to 
free  persons  made  captives  and  slaves,  pottiiminium  has  by  modem  writers  been 
called  activum  ;  applied  to  slaves  or  other  property  taken  by  an  enemy,  pcMitmm, 

1.  PotUiminium  in  case  of  free  persons  taken  prisoners  and  made  daves.  Suoh 
persons  do  not  get  the  benefit  of  the  fiction  unless  their  capture  has  been  against  their 
wilL     (C.  8,  51,19.)  ^  , 
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Soldiers  who  surrendered  with  arms  in  their  hands  were  held  to  he  made 
captive  by  their  own  wilL  (D.  49,  15,  17.)  So,  of  course,  deserters.  (D.  49,  15, 
1»,  4.) 

A  treaty  of  peace  stipulated  for  the  return  of  all  prisoners  of  war.  Whoerer 
remained  witii  the  enemy  after  the  return  of  peace  was  held  to  be  in  voluntary  cap- 
tivity.    (D.  49,  16,  20.) 

A  son  under  potettas  deserts  to  the  enemy.  Although  in  regard  to  his  patef^famUias 
he  may  be  looked  on  as  property  (B.  49,  15,  14),  still  the  law  preferred  to  view  him 
simply  as  a  citizen,  and  therefore  his  return  did  not  again  bring  him  under  the 
patetlfCu.  The  reason  assigned  is  quaint :  that  if  the  father  loses  him,  it  is  no  more 
than  his  fatherland  has  done ;  and  that  with  the  Romans  from  of  old  discipline  held 
the  first  place,  parental  affection  the  second.  The  decision  is  sound  enough  without 
the  aid  <^  these  somewhat  ponderous  fictions.     (D.  49,  15,  19,  7.) 

A  person  is  entitled  to  the  benefit  of  pos&tmvMwn  when  he  has  returned,  by  what- 
ever means,  within  the  frontier  of  his  own  country,  or  of  a  friendly  power  (D.  49, 15, 
19,  8),  provided  he  has  no  intention  of  returning  to  the  enemy.  (D.  49,  15,  26.) 
Thus  Begulus  was  sent  from  Carthage  to  beg  for  favourable  terms  of  peace  to  the 
Carthaginians.  With  the  full  intention  of  returning,  he  gave  advice  to  continue 
hostilities,  and  returned.  His  status  as  a  captive  was  not  for  a  moment  affected  by 
his  absence  from  Carthage^  since  he  had  the  intention  of  returning.     (D.  49,  15,  5,  8.) 

The  effect  of  pos&iminium  is  that  the  returned  captive  enjoys  all  the  rights  that 
have  accrued  to  him  during  the  period  of  his  captivity. 

A  woman  is  made  captive  and  enslaved.  During  her  captivity  her  mother  dies. 
On  returning  from  captivity  she  can  claim  her  mother's  property  as  hers.  (C.  8, 
51,14.)' 

A  is  taken  captive  while  his  wife  is  with  child.  She  gives  birth  to  a  son  (B),  who 
grows  up,  marries,  and  has  a  child  (G).  After  the  birth  of  C,  A  returns.  0  is  under 
ihepoietiat  of  A     (D.  49,  15,  28.) 

A  husband  and  his  wife  are  taken  captive.  In  captivity  she  gives  birth  to  a  child. 
On  their  return  this  child  falls  under  its  father's  potestas,  although  it  was  bom  of  cap- 
tive parents,  and  therefore  a  slave.     (D.  49,  15,  25.) 

A  husband  is  made  a  prisoner.  On  his  return  he  finds  his  wife  married  to  another 
He  cannot  claim  bis  wife,  because  marriage  rested  solely  upon  the  consent  of  both 
parties ;  bnt  his  wife  is  liable  to  the  penalties  attached  to  improper  repudiation. 
<I>.  49, 16,  8 ;  D.  49,  15,  14, 1.) 

« 
2.  PosUiminium,  as  applied  to  property,  had  a  somew&at  different  shade  of 
meaning.  The  cloture  of  goods  or  land  by  an  enemy  operates  as  a  divestitive  fact 
oi  the  ownership.  After  capture  the  former  owner  has  no  longer  in  law  any  right 
Ily  however,  the  property  is  recovered  from  the  enemy,  such  recovery  is  made  a 
re-investitive  fact  to  the  former  owner.  When  the  enemy  was  expelled  from  land 
oocQiMed  by  them,  the  land  reverted  to  its  former  owners,  and  was  not  confiscated  or 
given  as  priae  of  war.  That  land  only  was  to  be  confiscated  which  was  taken  from 
tiie  enemy.  (D.  49, 15,  20, 1.)  In  like  manner,  slaves  were  restored  to  their  former 
owners.  (0.  8,  51, 10 ;  B.  49, 15, 19,  6.)  Property  thus  restored  was  accompanied 
with  aU  burdens  and  limitations.  Thus,  if  it  was  subject  to  usufruct,  the  usufruct 
revives,     p.  7,  4,  26.) 

PotAimtnium  was  admitted  in  favour  of  land,  slaves,  ships  of  war  or  merchant 
ships— not,  however,  fishmg  vessels  or  pleasure  yachts  (D.  49,  16,  2,  pr.)  ;  and  horses 
(D.  49,  16,  2,  1) ;  but  not  armour,  which  could  not  be  lost  without  disgrace  (D.  49, 
16,  %  2),  nor  clothes.  (D.  49,  15,  8.)  A  prisoner  taken  from  the  mines  was  sent 
back  to  his  punishment.    (D.  49, 15, 12, 17.)  ^  j 
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2.  Liberty  is  retained,  but  citizenship  lost.  Media  capitis 
deminutio, 

V.  Latin  colonists. 

In  the  old  times,  when  the  Roman  people  were  still  planting  colonies 
in  the  Latin  districts,  a  man  that  by  a  father's  command  had  gone  to 
join  a  Latin  colony  went  out  in  that  way  from  under  the  po/estas.  For  they 
that  thus  withdrew  from  the  citizenship  of  Rome  were  received  as  citizens 
of  the  new  state.    (G.  i,  131.) 

2^  Outlawry  (aquae  et  ignis  interdictio),  at  first  excommuni- 
cation of  persons  going  into  exile  to  avoid  a  criminal 
prosecution. 

The  deminutio  capitis  is  minor  (lesser)  or  media  (intermediate)  when 
citizenship  is  lost,  but  freedom  retained  ;  as  in  the  case  of  a  man  shut  out 
from  the  use  of  fire  and  water,  or  transported  to  an  island  (used  as  a  penal 
settlement).     (J.  i,  16,  2  ;  G.  i,  161.) 

Since  a  man,  that  for  some  crime  is  shut  out  under  the  lex  Cornelia  from 
the  use  of  fire  and  water,  loses  thereby  his  citizenship,  it  follows  that  because 
he  is  in  that  way  removed  from  the  number  of  Roman  citizens  just  as  if  he 
were  dead,  his  children  cease  to  be  in  his  potestas.  For  reason  will  not 
f^uffer  a  man  in  the  condition  of  an  alien  to  have  a  Roman  citizen  in  his 
potestas.  And  by  parity  of  reasoning,  if  a  man  in  his  i^Xh&r's  potestas  is  shut 
out  from  the  use  of  fire  and  water,  he  ceases  to  be  in  his  father's  potestas. 
For  equally  reason  will  not  suffer  a  man  in  the  condition  of  an  alien  to  be  in 
a  Roman  father's  potestas.    (G.  i,  128.) 

3°.  Deportation.     Deportatio  insulae. 

Callistratus  included  both  deportation  and  simple  banishment 
among  the  punishments  that  involved  the  loss  of  liberty.  (D. 
50,  18,  5,  3.)     But  Justinian  holds  a  milder  view. 

Since  a  man  that  for  some  crime  is  transported  to  an  island  loses  his 
citizenship,  it  follows  that  because  he  is  in  that  way  removed  from  the 
number  of  Roman  citizens  just  as  if  he  were  dead,  his  children  cease  to  be 
in  his  potestas.  And  by  parity  of  reasoning,  if  a  man  in  his  fsithet's  potestas 
is  transported  to  an  island,  he  ceases  to  be  in  that  potestas.  But  if  by  the 
Emperor's  goodness  they  are  restored,  they  regain  in  every  respect  their 
early  status.     (J.  i,  12,  i.) 

Deportation  to  an  island  waa  introdnoed  by  Auguatna  to  avoid  the  ill  conae- 
qnences  of  allowing  a  crowd  of  banished  men  to  meet  wherever  they  pleased.  It 
was  banishment  for  life.  <D.  48,  22,  18,  1.)  The  deported  prisoner  oonld  buy 
and  sell,  and  enter  into  all  the  contracts  that  were  considered  to  arise  from  the 
Jut  Gentium.     (D.  48,  22,  15,  pr.) 

Fathers  that  are  banished  {rehgati)  to  an  island,  keep  their  children  in 
their  potestas.  And  conversely,  children  that  are  banished  remain  in  their 
^axent^s  potestas.     (J.  i,  12,  2.) 

Uelegation  or  exile  (exiUum)  Is  a  prohibition  against  entering  one's  proTinoe  or 
Rome,  or  any  particular  district,  either  for  life  or  for  a  limited  temir^  fPr^^t  22, 1 4^) 
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It  may  aIso  be  restriction  to  an  island  or  to  any  particular  place  {latafuffo),  (D.  48, 
22,  7  ;  D.  48,  22,  5.)  It  involved  no  forfeiture  of  property  or  loss  of  $tatu8f  and  wai 
•nnpiy  a  restriction  of  locomotion.     (D.  48,  22,  4  ;  D.  48,  22, 18.) 

4**.  Desertion  to  the  enemy.     (D.  4,  5,  5,  1.) 
3.   Capitis  deminuHo  minima. 

Capitis  deminutio  is  minima  (least)  when  both  citizenship  and  freedom 
are  kept,  but  the  man's  status  undergoes  a  change.  For  instance,  when 
persons  sui  juris  come  to  be  alieni  juriSy  or  vice  versa;  [in  the  case  of 
persons  adopted,  of  women  that  make  a  coemption  and  of  persons  given  by 
mancipation,  or  manumitted  therefrom.  So  far  does  this  go,  that  every  time 
a  man  is  conveyed  by  mancipation,  or  manumitted,  he  undergoes  a  capitis 
dem£nutio\     (J.  i,  16,  3 ;  G.  i,  162.) 

CapUis  deminutio. — The  meaning  of  this  expression,  like  that  of  the  cognate  term, 
siatuSf  has  given  rise  to  much  controversial  writing.  The  difficulty  in  the  word  status 
U  that  it  is  undoubtedly  used  in  various  senses,  with  a  narrower  or  wider  eztennion  of 
meaning,  and  can  hardly  be  restricted  to  any  precise  technical  signification.  Caput 
is  of  narrower  import,  and  relates  specifically  to  three  things— liberty,  citizenship,  and 
position  in  a  family.  To  these  three  elements  corresponds  each  of  certain  possible 
alterations,  and  hence  there  are  three  degrees  in  which  caput  may  be  lessened. 

1.  The  first  question  to  be  determined  is,  whether  the  phrase,  capitis  deminutio^ 
represented  a  real,  or  only  a  verbal,  generalisation  ;  in  other  words,  whether  a  change 
nf  status  entailed  any  legal  consequences  on  account  of  its  being  a  eaptt^is  deminutio. 
Thus,  arrogation  had  certain  specific  legal  effects ;  it  subjected  a  person  who  was  sui 
furis  to  the  potestas  of  another ;  but  had  it  any  consequences,  not  as  arrogation,  but  as 
a  eapitis  deminuiio  t  Obviously,  if  this  question  be  answered  in  the  negative,  and  if 
the  same  answer  must  be  given  in  regard  to  every  other  change  of  ^aius,  it  follows 
that  there  is  no  legal  importance  whether  to  be  attached  to  the  phrase  capitis  demi- 
nuHo,  Ab  a  phrase,  it  may  once  have  been  eleg^ant  and  serviceable,  although  now 
obscure  ;  but  the  question  whether  a  particular  change  of  status  is  a  capitis  demiwutio 
would  not  be  of  the  smallest  consequence ;  and  a  controversy  on  the  subject  would  be 
a  mere  Ic^omachy.  The  language  of  Gains  rather  encourages  the  belief  that  the 
Roman  jurists  did  attribute  some  effect  to  a  capitis  deminutio  (6.  8,  83  ;  6.  4,  88) ; 
bat  in  the  time  of  Justinian  (J.  3,  10,  1)*  there  was  apparentiy  only  one  case  (the 
obiiffotio  operarum  of  a  manumitted  slaveji  where  the  slightest  importance  attached  to 
a  question  of  demMwUio  capitis.  The  legal  consequences,  if  any,  of  a  eapUis  deminutio, 
were  so  insignificant  as  scarcely  to  call  for  notice.  This  helps,  therefore,  to  reduce 
the  importance,  if  it  does  not  remove  the  difficulty,  of  the  second  question. 

2.  What  was  meant  by  capitis  deminutio  t  According  to  Gains,  it  was  simply  a 
chaage  of  status  {capitis  minutio  est  status  pennutatio),  (D.  4,  5,  1 ;  G.  1,  159.) 
Savigny  proposes  to  amend  this  definition  by  adding — a  change /or  the  worse.  In  a 
general  view,  this  addition  corresponds  to  the  facts.  Thus  a  change  from  liberty 
to  daveiy  is  undoubtedly  a  change  for  the  worse  ;  so  is  it  to  lose  the  rights  of  citizen> 
ship.  When  Sk  paierfamUias  gave  himself  in  arrogation,  the  change  may  be  described 
as  a  descent  in  legal  capacity ;  so  if  a  woman  sui  juris  fell  under  the  maivus  of  her 
hnsband.  Again,  a  son  vaxder  potestas  given  by  his  father,  even  if  only  for  form's  sake 
m  wutneipiOf  falls  into  a  lower  class.  We  can  thus  understand  how  the  transvestitive 
fact  of  adoption  and  the  divestitive  fact  of  emancipation  should  equally  be  considered 
a  capitis  deminutio,  because  the  process  required  that  the  children  should  remain  for  a 
time  «»  mandjpto.  (D.  4,  5,  8,  1.)  On  the  other  hand,  a  son  that  became  sui  juris 
by  the  death  of  his  father,  inasmuch  as  he  obtained  his  independence  without  passing 
through  the  lower  stage  of  mancipiumy  did  not  suffer  a  capitis  deminutio.    (D.  14,  6, 
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8,  4.)  In  like  maimer,  a  vestal  virgin  or  Flamen  DiaUs,  who  was  zeleaBed  from  tbe 
potesteu  by  elevation  to  office  without  going  through  any  form  of  emancipation,  waa 
held  not  to  suffer  a  ettpUia  deminuUo,  So  far  these  examples  go  to  prove  that  eapUi» 
denUnuHo  means  a  descent  from  a  higher  to  a  lower  tkUtUf — from  liberty  to  slavecy, 
from  independence  to  subjection  ( potesteu  or  mantM),  or  from  a  higher  to  a  lower  form 
of  subjection  potestoi  or  manus  to  nuuieipium.  On  the  other  hand,  elevation  to 
independence,  provided  it  was  not  achieved  by  passing  through  the  state  of  man- 
cipium,  was  not  a  deminutio  capitis.  But  these  cases  do  not  exhaust  the  poesi- 
bilities  of  descent  in  legal  capacity.  A  woman  aui  juris  passing  into  the  fMUUts 
of  her  husband,  undoubtedly  changed  her  legal  capacity  for  the  worse;  but 
a  woman  that  passed  directly  from  the  potestas  of  her  father  to  the  tnanus  of  her 
husband,  suffered  a  change  of  statiUf  but  not  a  descent  in  status.  But  the  texts 
(G.  1,  162 ;  G.  4,  38)  seem  to  refer  equally  to  both  cases  as  examples  of  capitis 
deminutio.  Savigny  endeavours  to  remove  the  objection  from  these  passages, — not 
altogether  without  success ;  but  he  does  not  get  over  the  absence  of  a  link  of  evidence 
that  cannot  well  be  spared.  The  great  objection  to  Savigny's  theory  is  found  in  a 
passage  from  Paul  (D.  4,  5,  3,  pr.),  which  states  that  the  children  of  a  person  arrogated 
suffer  a  capitis  dcmin/utio  by  the  arrogation  of  the  father,  although  it  makes  no  change 
to  tiiem,  but  is  merely  a  transfer  from  the  potestas  of  one  person  to  the  potestas  of 
another.  Savigny  admits  that  this  passage  is  wholly  irreconcilable  with  his  views, 
and  argues  at  great  length  that  Paul  made  a  mistake,  and  was  wrong  in  holding  that 
case  to  be  an  example  of  capitis  deminutio.  The  point  would  have  been  of  the  smallest 
practical  importance  to  a  Roman  lawyer  practising  in  the  time  of  Justinian  ;  and  it 
scarcely  seems  necessary  to  force  ourselves  to  a  judgment  one  way  or  the  other. 

III.  A  paterfamilias  forfeited  his  potestas  by  gross  misconduct. 

1.  A  father  that  compelled  his  daughter  to  prostitute  herself, 
forfeited  his  potestas.    (C.  1.  4,  12  ;  C.  11,  40,  6.) 

2.  Exposure  of  free  children  carried  with  it  a  forfeiture  of 
tiie  potestas.     (C.  8,  52,  2 ;  C.  1,  4,  24;  Nov.  153,  1.) 

3.  The  legitimate  children  of  a  man  that  contracts  an  inces- 
tuous marriage,  are  not  only  released  from  his  potestas^  but  gain 
all  his  property,  subject  to  affording  him  maintenanca  (Nov. 
12,2,2.) 

IV.  Certain  public  dignities'  released  persons  from  the 
potestas, 

1.  And  further,  sons  go  out  from  the  parental  power  when  they  are 
installed  as  priests  of  Jupiter  Dialisj  girls  when  they  are  taken  for  vestal 
virgins.    (G.  i,  130.) 

2.  A  filiusJamiliaSf  although  he  has  served  as  a  soldier,  or  become  a 
senator  or  consul,  remains  in  his  father's  fotesias.  For  service  or  the  dignity 
of  consul  does  not  free  a  son  from  a  father's  potestas.  But  under  a  constitu- 
tion of  ours,  the  crowning  dignity  of  the  patriciate,  the  moment  the  imperial 
patent  is  issued,  sets  a  man  free  from  his  f^Xhefs  potestas.  For  who  could 
bear  that  a  father  might  by  emancipation  release  his  son  from  the  bonds  of 
his  potestasy  but  that  the  Emperor's  highness  should  not  be  able  to  exempt 
the  man  whom  he  has  chosen  as  father  from  another  person's  potestas  f 
(J.  I,  12,  4.) 

The  dignity  of  the  patridate  was  created  by  Constantine.     Theve^athers  Ipatres) 
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I  conndllon  to  the  Emperor,  bat  had  no  jurisdiction  of  their  own.  The  rank  was 
conferred  only  on  those  who  had  filled  the  office  of  Consul,  Pretorian  Prefect,  or  Master 
of  Offices  {Moffitter  Officiorum),     (C.  12,  8,  8. ) 

3.  Justinian,  however,  subsequently  extended  the  liberation 
from  the  potestas  to  bishops  (Nov.  81,  3),  consuls,  prefects, 
masters  of  soldiers  (magistri  militum),  and  generally  to  all  the 
officials  that  were  excused  from  serving  in  the  curia  (Nov.  81). 
This  privilege  was  accompanied  with  another.  These  digni- 
taries, although  released  from  the  potestas^  were  suffered  to 
enjoy  all  the  rights  accruing  to  children  living  under  the  potestas. 
They  were  to  enjoy  the  sweets  of  liberty  together  with  the 
consolations  of  servitude. 

Remedies. 

▲.  Remedies  in  respect  of  the  rights  of  the  paterfamilias.  Under  this  head  nothing 
has  to  he  added  to  the  observations  made  in  the  case  of  slavery.  The  paterfamilias 
has  the  usual  remedies  against  theft,  robbery,  damage,  or  injury. 

Bw  Remedies  in  respect  of  the  investitive  and  transvestitive  facts. 

These  may  be  divided  into  two  groups ;  the  object  of  the  first  group  being  to 
establish  the  potestas;  and  the  object  of  the  second  group  being  enbaidiary— to  remove 
doubts,  in  certain  cases,  in  regard  to  the  fact  of  paternity.  « 

I.  Proceedings  to  establish  the  potestas. 

1.  VindieaHo. — ^This  was  the  usual  real  action  by  which  a  title  to  any  property 
could  he  made  out.  It  was  employed  in  the  fictitious  form  of  adoption,  and  may,  if  we 
may  guess  from  a  passage  in  the  Digest  (D.  6,  1, 1,  2),  have  been  resorted  to  occasionally 
as  a  mode  of  recovering  a  lost  potestas. 

2.  Procedure  by  interdict,  de  liberis  exhtbendis  et  ducendis. — This  was  analogous 
to  the  exhibitory  interdict  by  which  the  production  of  a  freeman  in  court  could  be 
secured.  It  was  open  to  the  defendant  to  dispute  the  existence  of  the  potestas. 
(C.  8,  8,  1.)  No  interdict  was  granted  if  the  son  wished  to  remain  with  the  person 
in  whose  poaseasion  he  was.  (D.  43,  80,  5.)  The  remedy  of  the  father  in  such  a  case 
is  given  under  the  next  head. 

The  interdict  could  not  be  brought  against  a  husband  to  produce  his  wife  to  her 
paterfasniUas  (D.  48,  SO,  1,  6)  ;  nor  against  a  mother,  according  to  a  rescript  of  the 
Emperor  Antoninus,  when  it  was  judged  best  that  the  child  should  remain  with  her. 
Her  custody  of  the  child  did  not,  however,  deprive  the  husband  of  his  other  paternal 
tights.     (D.  48,  80, 1,  8  ;  D.  48,  80,  8,  5.) 

The  interdict  de  liberis  ducendis  enabled  the  paterfamilias,  when  his  JUiusfaimUias 
was  produced,  to  carry  him  off  without  resistance.     (D.  43,  30,  3,  1.) 

3.  Extraordinary  Procedure — Cognitio  Extraordinaria  or  Notio  Prcetoris. 

When  it  was  not  a  third  party,  hut  the  fiiusfamilias  himself  that  redstod  the  daim 
of  his  patsrfamiUas,  the  remedy  was  by  application  to  the  Pretor,  who  examined 
whether  the  alleged  pateifamiHas  had  any  potestas  ;  and  if  so,  gave  him  the  filius- 
famOias.     (D.  48,  80,  8,  8.) 

n.  proceedings  in  regard  to  the  fact  of  Paternity. 

The  general  rule  was  that  the  children  of  a  lawful  marriage  were  regarded  as  the 
oflbpring  of  the  husband*  This  rule  seems  to  have  been  at  one  time  absolute ;  but  a 
Senatus  ConsuUum  was  passed  in  the  time  of  Hadrian,  enabling  a  father  to  dispute 
the  Intimacy  of  his  wife's  child  bom  during  the  marriage.  (D.  25,  8,  8,  1.)  Thus,  if 
he  were  away  from  home  ten  years,  and  on  his  return  found  that  his  wife  had  a  diild 


Digitized 


by  Google 


22  2  MANUS. 

a  year  old,  the  preeuxnption  in  favour  of  hU  paternity  wonld  be  destroyed.  But  where 
the  huBband  had  access  to  his  wife,  he  was  not  permitted  to  dispute  the  paternity, 
unless  through  illness  the  cohabitation  had  been  interrupted,  or  his  health  had  been 
such  as  to  render  patemi^  impossible.  (D.  1,  6,  6.)  In  several  oases,  special  pre- 
cautions were  taken  to  remove  doubts  as  to  paternity. 

1.  After  Divobcb.     SeruUtu  OonsuUum  Plancianum  de  agnoieendisliberit. 

llie  wife  affirms  the  paternity.  A  woman,  pregnant  when  divorced,  ought  witiim 
thirty  consecutive  days  (D.  25,  3,  1,  9)  to  notify  the  fact  to  her  divorced  husband  or 
his  father  (if  he  is  under  his  father's  potesteu),  to  give  an  opportunity  of  sending  five 
skilful  midwives  to  examine  and  watch  her  (vetUrU  inapiciendi ;  cuttodes  miUendi), 
(Paul,  Sent.  2,  24,  5.)  Should  the  husband  neglect  this  opportunity,  he  cannot  after- 
wards dispute  the  paternity.  (D.  25,  3,  1,  4.)  If  the  woman  did  not  give  notice,  or 
refused  to  admit  the  midwives,  she  could  not  claim  a  maintenance  for  the  child  $  but 
its  rights  were  not  in  any  other  respect  prejudiced.  (D.  25,  3, 1,  8  ;  Paul,  Sent.  % 
24,6.) 

2.  AVTBR  BivoBOS.    The  husband  affirms,  and  the  wife  denies,  her  pregnancy. 
This  case  seems  not  to  have  been  provided  for  by  the  Senatu$  OmauUum  Plam^ 

cianum.  It  is  dealt  with  by  a  rescript  (D.  25,  4, 1,  pr.),  which  states  that  the  husband 
ought  to  choose  respectable  women  and  three  skilful  and  trustworthy  midwives  to 
iospect  the  divorced  wife.  If  the  majority  think  that  she  is  pregnant,  she  is  to  be 
persuaded  to  admit  watchers  {ctistodet).  If  she  were  recalcitrant,  the  Pnetor  could 
fine  her,  or  apply  other  modes  of  compulsion.     (D.  25,  4,  1,  8  ;  D.  25,  4, 1,  7.) 

8.  The  Hdsband  is  Dead,  and  his  widow  asserts  that  she  is  pregnant. 

She  is  bound  to  notify  the  fact  to  the  persons  interested  in  her  husband's  estate 
twice  a  month.  They  may  send  five  women  to  inspect  her,  and,  at  the  proper  time, 
watchen.     (B.  25,  4,  1,  10.) 


1 1 1.— M  ANUS. 
Definition. 


In  the  course  of  Roman  history  the  relation  of  husband  and 
wife  is  presented  under  two  aspects.  In  the  first  and  earliest  the 
position  of  the  wife  was  nearly  identical  with  the  position  of  a 
slave  or  child  under  the  potestas. 

Now  let  us  see  about  the  persons  in  our  manus — a  right  peculiar  to 
Roman  citizens.  (G.  i,  loS.)  Potestas  applies  to  both  males  and  females  ; 
manus  to  females  only.    (G.  i,  109.) 

Manm  was  the  name  for  the  rights  that  a  husband  possessed 
over  his  wife ;  but  no  husband  had  the  manus  in  consequence 
merely  of  his  marriage  ;  he  could  acquire  it  only  in  the  ways 
presently  to  be  described.  A  wife,  if  under  her  husband's 
manus^  was  called  fnater/amiltas ;  if  not,  simply  uxor  or  matrona 
(wife  or  matron),     (('ic.  Top.  3.) 

The  effect  of  the  manus  is  best  described  in  the  words  of 
Gaius. 

Nay,  even  if  a  woman  makes  a  Coemptio  with  her  husbandy^fraVa  ^^UKxa, 
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none  the  less  she  at  once  takes  the  position  of  a  daughter.  For  if  a  wife  in 
any  case,  and  for  any  reason,  no  matter  what,  is  in  her  husband's  mantis^  it 
is  decided  that  she  obtains  the  rights  of  a  daughter.    (G.  i,  1 15,  ib.) 

From  the  number  of  phrases  into  which  the  word  manm  enters,  it  was  probably,  as 
has  been  conjeotnied,  the  original  name  for  the  powers  of  the  head  of  a  family,  what- 
erer  the  objects— cattle,  slaves  or  children— over  which  they  were  exercised.  By  a 
process  of  difierentiation  the  ownership  of  slaves  and  other  property  came  to  be 
dea^nAted  by  ** <iomimufli,"  the  nearest  equivalent  of  "  property."  The  righto  over 
children  were  named  "jpotesttu;  "  over  free  persons,  not  as  children,  manci^pmm; 
while  the  original  word  '*maniM'*  was  retained  only  for  the  rights  of  husbands 
over  wives.  Mandpium  comes  from  manus  and  capio — literally  what  is  taken  with 
the  hand  ;  manumiano,  from  mantu  and  mUtere,  shows  the  word  as  applied  to  slaves 
and  children. 

In  its  general  characteristics  the  manua  resembles  the 
potestaa;  a  wife  was  in  law  in  no  better  position  than  a 
daughter.  But  just  as  slavery  falls  short  of  the  complete 
attributes  of  ownership,  while  the  potestas  exhibits  a  like 
advance  from  slavery,  so  the  manua  lies  still  further  away  from 
the  characters  of  ownership  than  the  potestas, 

I.  A  huslmnd  acquired  all  his  wife's  property,  and  was  re- 
sponsible for  her  obligations  to  the  extent  of  that  property. 
(G.  2,  98 ,  G.  3,  83 ;  G.  3,  84.)  While  she  was  in  manu  she 
could  not  acquire  any  property  for  herself,  but  only  for  her 
husband.  She  could,  however,  enjoy  that  modified  and  per- 
missive form  of  ownership  granted  to  slaves  and  children; 
namely,  the  peculium.  As  to  husband's  liability  for  debts  ot 
wife,  see  Book  III.,  Universal  Succession,  sub-head  IL,  "  arro- 
gaUo,  eoemptio  in  manvm*^ 

The  manriB  was,  therefore,  incompatible  with  the  potestas :  a 
woman  that  passed  into  the  manus  of  her  husband  necessarily 
ceased  to  be  under  the  potestas  of  her  father.  But  in  the  time 
of  Tiberius  (Taa  Ann.,  4,  16)  so  few  persons  were  found  to 
submit  to  the  inconvenience  of  the  manus,  that  there  was  a 
danger  of  an  insufficient  number  of  children  being  born  to  pro- 
vide candidates  for  the  office  of  Priest  to  Jupiter  {Flameft 
Dialit)^  only  those  being  eligible  whose  mothers  were  under 
the  manus  of  their  husbands ;  and  an  act  was  passed  abrogating 
all  the  disabilities  of  the  manus  where  the  marriage  was  con- 
tracted by  con&rreation. 

A  woman  that  merely  passes  in  manum  without  making  a  eoemptio  does 
not  thereby  go  out  from  her  father's  potestas.  For  in  the  case  of  the  wife  of 
the  Flamen  DiaUs,  a  Senatus  Consult  passed  at  the  instance  of  Cornelius 
Maximus  and  Tubero,  provided  that  she  was  in  manu  of  her  husband  in 
rq^azd  to  sacred  things  alone,  but  in  regard  to  all  else  was  precisely  the 
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same  as  if  she  had  never  passed  in  manum.  But  women  are  freed  from  the 
parent's  potestas  if  it  is  by  coempHo  that  they  pass  in  manum,  no  matter 
whether  of  a  husband  or  of  an  outsider.  But  those  only  are  held  to 
stand  in  the  position  of  daughters  that  are  in  a  husband's  manus, 
(G.  I,  136.) 

II.  The  husband  does  not  seem  to  have  possessed  over  his  wife 
in  manu,  within  any  period  reached  by  historical  documents,  the 
same  powers  of  chastisement  and  killing  that  he  had  over 
slaves  and  childrea  He  appears,  however,  to  have  had  the 
right  of  punishing  his  wife,  with,  in  serious  cases,  an  appeal  to 
her  relatives.  The  two  crimes,  in  the  punishment  of  which  a 
wife's  relatives  had  a  voice,  were  those  regarded  as  least  venial 
in  ancient  Rome — a  violation  of  the  nuptial  bed,  and  drinking 
wine.  This  intervention  of  relatives  may  have  been  the  means 
by  which  the  absolute  authority  of  the  husband  over  his 
wife's  life  was  first  efiectually  checked.  (Dion.  Halia,  Ant. 
Rom.,  2,  25.) 

III.  There  is  no  trace  of  the  actual  sale  of  a  wife  by  a  hus- 
band, but  a  fictitious  sale  {mancipatio)  was  the  recognised 
means  of  relieving  the  wife  from  the  manu8  of  her  husband. 
Whether  this  fiction  represents  a  more  ancient  fact,  must  be  left 
to  be  determined  by  the  evidence  of  legal  institutions  similar  to 
the  mantts  in  other  countries,  for  no  conclusive  testimony  on 
this  point  is  forthcoming  from  Roman  sources. 

Rights  and  Duties. 

A.  Rights  of  Husband. 

I.  The  husband  had  a  right  to  the  possession  of  his  wife,  a 
right  that  might  be  violated  by  theft.     (G.  8,  199.) 

II.  He  could  sue  any  person  causing  an  injuria  to  his  wife, 
but  this  did  not  depend  on  the  existence  of  the  maniu,  (6.  3, 
221.) 

B.  Duties  of  the  husband. 

Gains  does  not  say  whether  a  wife  in  manu  was  subject  to 
noxal  surrender. 

Investitive  FACia 

I  Purchase.     Coemptio  in  manum. 

In  coempHo  women  pass  in  manum  by  mancipatio;  that  is,  by  a  fictitious 
sale.    At  this  there  must  be  present  not  less  than  five  ^tnesses,  Roman 

Digitized  by  VjOOQIC 


COEMPTIO    IN    MANUM.  225 

citizens  over  the  age  of  puberty,  and  also  a  balance-holder;  and  the 
woman  is  bought  for  an  as  by  the  man  into  whose  manus  she  passes 
(G.  I.  113.) 

If  we  may  believe  Boethms,  marriage  was  formed  by  mutual 
interrogations:  the  man  asked  the  woman  whether  she  was 
willing  to  be  his  materfamtlias ;  she  expressed  her  willingness, 
and  asked  in  turn  whether  he  was  willing  to  be  her  pater- 
fomHias,  This  may  have  been  the  form  when  the  manut 
was  dying  out  before  marriage  by  simple  contract ;  but 
when  the  coemption  was  more  of  a  reality,  we  may  infer  that 
the  husband  used  words  more  distinctive  of  his  proprietary 
claim — ^as  **1  declare  this  woman  to  be  mine" — Hanc  ego 
mulierem  meam  esse  aio.     (Boeth.  on  Cic,  Top,  3. 14.) 

II.  Prescription.     Usus, 

Formerly  there  were  three  ways  of  passing  in  manum — usus^  farreum^ 
coemption  (G.  i,  no.)  By  usus  2l  woman  passed  in  manum  by  living  with  a 
man  as  his  wife  throughout  the  whole  year.  For  the  possession  of  her  for  a 
year  gave  him,  as  it  were,  a  prescriptive  right  by  ususj  and  so  she  passed 
into  her  husband's  household,  and  came  to  hold  a  daughter's  place.  The 
law  of  the  XII  Tables,  therefore,  provided  that  if  a  woman  wished  not  to 
pass  in  that  way  into  the  manus  of  her  husband,  she  should  stay  away  for 
three  nights  each  year  in  order  to  break  off  the  usus  for  that  year.  But  all 
this  branch  of  law  is  now  gone,  being  partly  taken  away  by  statutes  and 
partly  effaced  my  mere  disuse.    (G.  i,  in.) 

Hus  itficf  was  simply  the  ordinary  prescription.  When  a  Roman  citizen  had  pos- 
session of  smything  (except  land)  for  a  year,  he  obtained  the  full  rights  of  ownership. 
A  vife  was  capable  of  being  thos  held  as  property  in  her  husband's  "  maniM." 

IIL  A  religious  rite — confarreation.     Confai^eatio. 

In/arreum  women  pass  in  manum  by  a  kind  of  sacrifice  made  to  Jupiter 
Farreus,  in  which  difarreum,  that  is  a  wheaten  cake  (Jarreus  panis)  is  used; 
from  which  the  ceremony  is  named  con/arreatio.  But,  besides,  in  order  to 
establish  this  right,  many  other  acts  and  things  are  done,  and  a  set  form  of 
words  used  in  the  presence  of  ten  witnesses.  Nor  is  this  rite  disused  even 
in  our  time,  for  the  greater  Flamines — namely,  the  Diaiis,  the  Martialis^ 
the  QuirincUiSy  and  also  the  Rex  Sacrorum — ^must  be  begotten  in  marriage 
celebrated  by  canfarreatio.  And  a  Flamen  too,  if  he  marries,  must  do  so  by 
confarreaiia,     (G.  i,  112). 

It  has  been  already  stated  that  after  the  time  of  Tiberius  wnfaareaiiion  ceased  to 
invest  the  husband  with  the  mcmuZj  but  gave  the  wife  a  right  to  participate  in  the 
family  sacred  rights. 

The  ceremony  of  confarreation  took  place  before  the  chief  Pontiff.  {Pon^ex 
Ifaximttf)  and  the  Priest  of  Jupiter  (Flamen  Dialii), 

Upon  the  relative  antiquity  of  these  modes  of  acquiring  the 
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manus  Mr  M'Lennan  makes  the  following  interestiDg  observa- 
tions (Primitive  Marriage,  Ist  edit.,  p.  13)  : — 

'*  Apart  from  the  tests  of  truth  afforded  by  the  minute 
knowledge  of  primitive  modes  of  life  and  their  classification  as 
more  or  less  archaic,  nothing  could  be  more  delusive  than 
written  history  itsel£  In  Roman  law,  to  take  a  convenient 
example,  confarreatichAB  the  foremost  place  among  the  modes 
of  constituting  marriage  [rather  say  the  mantLa].  Ueus  is  just 
mentioned  in  the  XII  Tables,  which  contain  a  provision  against 
a  wife  coming  into  the  manus  of  her  husband  through  tuus, 
Coemptio  does  not  appear  in  the  old  law  of  Rome  at  all,  nor  is 
there  any  mention  of  it  earlier  than  that  by  Gaius.^  But  it  can 
easily  be  shown  that  usue  and  coemptio  come  first  in  order  of 
age,  and  confarreatio  later :  that  is  to  say,  the  two  former  are 
more  archaic  than  the  latter.  Yet  have  recent  learned  writers, 
overlooking  this  fact  and  the  meaning  of  legal  symbolism, 
represented  ueue  and  coemptio  as  forms  invented  and  introduced 
by  the  legislators  of  Home,  whereby  the  Plebeians  might  have 
their  wives  in  manu^  and  enjoy  the  other  advantages  of  justae 
nuptiae;  ttsus  as  an  invention,  and  the  fictitious  sale  in  coemptio 
as  merely  a  device  of  legislative  ingenuity.  The  true  explana- 
tion of  the  late  appearance  of  both  fisue  and  the  fictitious  sale 
in  the  Roman  law  is  this,  that  the  law  at  first  was  not  that  of 
the  whole  people,  but  of  a  limited  aristocracy,  who,  with  a 
Sabine  king  and  priesthood,  adopted  the  Sabine  religious 
ceremony  of  marriage ;  that  the  law  totally  ignored  the  life 
and  usages  of  the  mass,  and  that  their  modes  of  marrying  and 
giving  in  marriage  began  to  appear,  and  to  make  their  mark  in 
the  law,  only  on  the  popular  element  in  the  city  becoming  of 
importance.  Instead  of  marriage  per  coemptionem  being  the 
invention  of  legislators,  it  was  of  spontaneous  popular  growth, 
and  must  have  been  as  old  as  the  establishment  of  peaceful 
relations  between  tribes  and  families.  All  fictions,  or  nearly  all, 
have  had  their  germs  in  fact-s;  became  fictions  or  merely 
symbolical  forms  afterwards.  And  that  the  fictitious  sale  was 
originally  an  actual  sale  and  purchase,  cannot  be  doubted  by 
any  one  who  knows  that  marriage,  by  the  form  of  actual  sale, 
has  prevailed  almost  universaUy  among  rude  populations."  In 
the  opinion  of  Mr  McLennan,  the  legend  of  the  ^^  Rap^  of  the 


1  This  is  a  miitake.     Botii  uttu  and  coempHo  are  mentioned  Lj  Gioero,  Pr^ 
Flaeco,  84. 
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Sabine  Women"  refers  to  a  Btill  earlier  and  ruder  form  of 
marriage,  in  which  the  bride  was  not  peacefully  bought,  but 
stolen  by  treachery  or  carried  off  by  violence. 

DrsTESTiTiYE  Facts. 


A.  Voluntary,  by  the  act  of  the  piartes. 
I.  Re-purchase.     Remancipatio. 


By  re-conveyance  {remancipatio)  also  women  cease  to  be  in  manu;  and 
manumission  after  the  re-conveyance  makes  them  sui  juris.  And  if  a 
woman  has  made  a  coemptio  fiduciae  causa  with  an  outsider,  she  can  compel 
him  to  reconvey  her.  But  if  a  woman  has  made  a  coemptio  with  her 
husband,  and  wishes  to  be  reconveyed  by  him,  she  can  no  more  (directly) 
compel  him  than  a  daughter  can  a  father.  But  while  a  daughter  cannot  in 
any  way  compel  a  father,  even  if  only  an  adopted  father,  to  reconvey  her,  a 
wife  can  by  sending  a  divorce  compel  her  husband  to  reconvey  her  just  as  if 
she  had  never  been  married  to  him.    (G.  i,  136  A.) 

11.  Diffarreation  {Diffarreatio).  We  learn  from  Plutarch 
{Quaeat  Rom.  p.  270)  that  the  marriage  of  confarreation  was 
dissolved  by  a  sacrifice  under  the  authority  of  the  Pontiff,  who 
took  care  that  it  should  be  infrequent  and  costly.  The  sacri- 
fice is  said  to  have  required  certain  abominable  rites.  The 
wife  of  the  Flamen  Dialis  could  not  be  divorced. 

B,  Involuntary  divestitive  facts. 

Women  in  manu  are  freed  therefrom  like  daughters  in  potestatej^^a^ 
the  death,  for  instance,  of  him  in  whose  manus  they  are,  or  by  his  being 
forbidden  the  use  of  fire  and  water.    (G.  i,  137,  restored.) 

Remedies. 

We  hftye  no  predfle  information  upon  this  head.  The  husband  coald  divorce  his 
wife  when  he  pleased,  but  it  seems  from  Gaius  that  the  wife  did  not  enjoy  the  corre- 
•poading  privilege.     (G.  1,  187  a.) 

Any  question  as  to  the  existenoe  of  maiHM  was  probably  decided  in  the  same 
flQamier  as  other  questions  of  status ;  but  upon  this  subject  Gaius  gives  us  no 
informatioii. 


IV.— MANCIPIUM. 

Definition. 

The  subject  of  mandTpium  belongs  wholly  to  the  antiquarian 
side  of  Roman  law.  In  the  time  of  Gains,  from  whom  the 
substance  of  om:  information  is  derived,  the  mancvpiMm  was 
(except  in  the  case  of  a  nozal  surrender)  a  purely  petitions 
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lejcal  status,  resorted  to,  as  has  been  seen,  in  adoption  and 
emancipation. 

Those  persons  were  said  to  be  in  mancvpio  who  had  been  the 
objects  of  the  ancient  form  of  the  conveyance  called  mancipation 
{mancipatio).  Slaves  were  often  called  nmneipia,  although  the 
word  mancipium  is  more  generally  confined  to  free  persons. 

(D.  1,  5,  4,  8.) 

But  technically  there  was  a  wide  difference  between  a  slave 
and  a  person  in  mandpio.  Slavery  was  an  institution  of  the 
ju8  gentium;  mancipium,  like  poteatas,  was  peculiarly  Roman. 
The  person  in  mandpio  remained  free  and  a  citizen,  although 
some  of  his  rights,  such  as  potsatas,  were  in  abeyance.  (G.  1, 
185  A.)  When  released,  he  was  subject  to  the  rights  of  patron- 
age (G.  1,  195),  but  was  ingenuusy  not  libeHinus.  Another 
distinction  existed.  A  slave  was  the  object  of  rights  scarcely 
to  be  distinguished  from  ownership,  and  he  might  be  the  object 
of  possession  ;  but  mancipium  partook  more  of  the  character  of 
a  personal  relation,  and  a  person  in  mancipio  could  not  be  the 
subject  of  the  possessory  Interdicts.  (G.  2.  90.)  Lastly,  by 
enrolment  on  the  census,  even  without  the  consent  of  his 
master,  a  person  was  released  from  mancipium.     (G.  1,  140.) 

We  have  still  to  tell  further  what  persons  may  be  m  mancipio.    (G.  1, 1 16.) 
The  persons,  then,  of  all  children,  whether  male  or  female,  in  the  parent's 
potesias,  can  be  conveyed  by  mancipatio  just  as  slaves  can.    (G.  i,  1 17.) 

The  same  right  is  enjoyed  over  the  persons  of  women  in  tnanu;  for  they 
can  be  conveyed  by  mancipatio  by  their  coempHonatores  in  the  same  way  as 
children  by  a  parent.  And  so  far  is  this  carried,  that  although  no  one 
stands  to  the  coempiionaior  in  the  position  of  a  daughter  unless  she  is 
married  to  him,  yet  none  the  less  one  that  is  not  married  to  him,  and  there- 
fore not  in  the  position  of  a  daughter,  can  be  conveyed  by  him  by  mandpatuK 

(G.   I,  118.)  .      ^  :x  j.^'         * 

But  often  the  whole  aim  of  mancipatio  by  parents  and  coempttonatares 
is  to  release  those  persons  from  the  rights  enjoyed  over  them,  as  will  appear 
more  dearly  below.    (G.  1,  1 18  a.) 

Rights  and  Duties. 

Those  who  were  in  mandpio  were  said  to  be  in  the  place  of 
slaves  (servorum  loco).  But  the  holder  was  not  permitted  to 
iU-use  them,  from  which  it  may  be  inferred  that  mancipium 
resembled  a  pledge  more  than  a  sale. 

And  lastly,  we  should  observe  that  those  we  hold  in  mancipio  must 
not  be  treated  with  insult ;  or  if  we  do,  we  shall  be  liable  to  an  acHo 
mjuriarum.    For  no  long  time  indeed  arc  men  kept  in  that  condition  ;  buc 
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Qsually  mandpatio  is  merely  for  form's  sake,  and  is  over  in  an  instant,— 
unless,  indeed,  when  it  is  the  consequence  of  some  wrong  {ex  noxali  causaX 
(G.  I,  141.) 

Investitive  Facts. 
A.  Mancipation  (Mandpatio). 

Mandpatio  is,  as  we  have  said  above,  a  fictitious  sale  ;  and  the  right  is 
peculiar  to  Roman  citizens.  The  process  is  this :— There  are  summoned 
as  witnesses  not  less  than  five  Roman  citizens  above  the  age  of  puberty,  and 
another  besides,  of  the  same  condition,  to  hold  a  balance  of  bronze,  who  is 
called  the  libripens.  This  last,  who  receives  the  object  in  mancipiOy  holding 
a  piece  of  bronze  {aes),  speaks  thus  : — "  I  say  this  man  is  mine  ex  jure 
OidriHum^  and  he  has  been  bought  by  me  with  this  piece  of  bronze  and 
balance  of  bronze."  Then  with  the  piece  of  bronze  he  strikes  the  balance, 
and  gives  the  piece  of  bronze,  as  if  the  price  to  be  paid,  to  him  from  whom 
he  receives  the  object  in  mandpio.    (G.  1,119.) 

The  oei  of  the  RomAn  ooins  was  bronze,  a  mixture  of  copper,  tin  and  lead.  Brau 
(•rieAotovm)  wai  a  miztiire  of  copper  and  calamine  or  zinc      • 

The  reason  for  using  a  piece  of  bronze  and  a  balance  is  this  : — ^That 
of  old  the  only  money  in  use  was  of  bronze — ^the  at,  namely,  the  double 
AT,  the  half  of,  and  the  quarter  ;  but  no  gold  or  silver  coin,  as  may  be  seen 
by  the  XII  Tables.  And  the  worth  and  (purchasing)  power  of  those  coins 
depended  not  on  number,  but  on  the  weight  of  bronze.  The  oj,  for  instance, 
weighed  one  pound,  the  double  cts  {dipondius)  two — ^whence  its  name,  a  name 
still  in  use.  The  half  cts^  too,  and  the  quarter,  had  a  fixed  weight  in  pro- 
portion to  their  amount  as  fractions  of  a  pound.  And  the  money,  too,  of 
old,  when  paid,  was  not  counted,  but  weighed.  And  hence  slaves  entrusted 
with  the  management  of  money  were  called,  and  are  still  called,  dUspensatares 
(weighers).    (G.  i,  122.) 

If,  however,  any  one  should  ask  wherein  a  woman  that  has  made  a 
coempHo  differs  from  one  conveyed  by  mandpatio^  the  answer  is  this : — A 
woman  that  has  made  a  coempHo  is  not  dragged  down  to  the  condition  of  a 
slave.  But  men  or  women  conveyed  by  mandpatio  by  parents  or  coemptiona- 
tans  are  placed  in  the  position  of  slaves ;  and  so  fully  is  this  the  case  that 
from  him  that  holds  them  in  mandpio  they  can  take  neither  an  inheritance 
nor  l^ades  unless  the  same  will  at  the  same  time  ordain  that  they  shall  be 
free,— the  very  law  that  applies  to  the  condition  {persona)  of  slaves.  And 
the  reason  of  the  difference  is  plain  ;  for  parents  and  coemptionaiores  receive 
them  in  mandpio  with  the  very  same  words  with  which  they  receive  slaves ; 
and  this  is  not  the  case  in  coemptio.    (G.  i,  123.) 

Divestitive  Facts, 

A.  Modes  of  Release. 

Persons  in  cansa  mandpii  since  they  are  looked  on  as  standing  in  the 
position  of  slaves,  are  manumitted  by  vindicta,  by  entry  in  the  census,  or  by 
will,  in  order  to  make  them  sui  juris.    (G.  1,  138.)  r^^^^T^ 
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B.  Restraints. 


But  to  this  case  the  Ux  Aelia  Sentia  does  not  apply ;  therefore  no  limit 
of  age  is  required  from  either  the  manumitter  or  the  manumitted  Nor  is  it 
even  asked  whether  the  manumitter  has  a  patron  or  a  creditor.  And  the 
number  limited  by  the  lex  Fufia  Caninia  does  not  apply  to  these  persons. 
(G.  I,  139.) 

Nay,  more  :  Even  against  the  will  of  him  that  holds  them  in  mancipio 
they  may  be  entered  in  the  census,  and  so  gain  their  freedom.  But  with  one 
exception, — when  the  father  has  conveyed  a  son  by  mancipaitoon  theescpress 
condition  that  he  shall  be  reconveyed  to  him ;  for  then  the  father  is  held  to 
reserve  in  a  measure  his  own  potestas  in  the  very  fact  that  he  recovers  by 
mancipoHo,  And  s^ain,  a  son  cannot  gain  his  freedom  by  being  entered  in 
the  census  against  the  will  of  the  holder  in  mancipio^  if  his  father  has  sur> 
rendered  him  on  the  ground  of  some  wrong-doing  {ex  noxali  causa) ;  ii^ 
for  instance,  the  father  has  been  condemned  on  the  score  of  a  theft  by  the 
son,  and  has  surrendered  the  son  by  mancipaiio  to  the  pursuer ;  for  the 
pursuer  has  him  instead  of  money.    (G.  i,  140.) 

Remedies. 

A.  In  respect  of  rights  aod  duties.  For  injury  done  to  the  manapium  an  action 
lay  for  damages  against  the  person  that  held  the  rnvMi-pium  by  the  person  that  had 
given  the  monctpium.  {ac^  injwrvaurwaC),     (G.  1,  141.) 

B.  In  respect  of  investitive  £act9  the  remedy  was  doubtlestt  the  vuuUcalu,  or  seal 
action ;  but  Gaius  ii  silent  on  the  subject 
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RIGHTS    IN  REM  TO    THINGS. 


FIRST  SUBDIVISION. 

INDEPENDENT  RIGHTS— 1.€.,  CREATED  FOR  THEIR  OWN  SAKE. 

I. — Ownership.    Dominium. 

Definition. 

In  the  Roman  Law,  dominium  is  used  sometimes  with  a 
narrower,  and  sometimes  with  a  wider,  signification.  In  the 
wider  signification,  the  law  of  ownership  includes  everything 
that  is  brought  under  the  third  division  of  rights  in  rem — 
namely,  all  rights  in  rem  over  things.  In  this  sense,  ownership 
is  contrasted  with  obligatio,  which  is  nearly  equivalent  to 
rights  in  personam.  (D.  44,  7,  3.)  But  dominium  is  generally 
used  with  a  more  restricted  application,  as  the  name  for  the 
largest  interest  in  things,  as  o])po8ed  to  the  lesser  interests.  It 
*•  denotes  a  right — indefinite  in  point  of  user,  unrestricted  in 
power  of  disposition,  and  unlimited  in  point  of  duration — over 
a  determinate  thing."  (Austin's  Jurisprudencey  817.)  Such  is 
the  correct  notion  to  start  with,  but  we  shall  find  cases  where  a 
person  is  called  owner,  whose  rights  are  not  so  unlimited  as  the 
definition  requires. 

Rights  and  Duties. 

The  rights  of  an  owner  may  be  briefly  comprised  under  two 
heads — a  right  to  the  exclusive  use  of  the  thing  belonging  to 
him,  and  a  right  to  alienate  it.  These  two  rights  do  not  neces- 
sarily go  together,  but  they  are  generally  united  in  the  Roman 
law. 

The  chief  instances  of  incapacity  of  owners  to  alienate  will 
be  examined  elsewhere;  at  this  stage  they  need  only  be 
enmnerated. 
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1.  PersonB  of  nnsound  mind,  or  prohibited  by  order  of  a  court 
from  the  management  of  their  property  (cui  bonis  ifiterdieitur), 

2.  Now  we  must  note  that  a  pupil  can  alienate  nothing  without  the  autho- 
rity (auctoritas)  of  the  tutor.     (G.  2,  8,  2.) 

Now  we  must  note  that  a  woman  or  a  pupil  can  alienate  no  res  mancifii 
without  the  authority  of  the  tutor.  A  res  nee  mancipi  a  woman  can  alienate, 
but  a  pupil  cannot.     (G.  2,  80.) 

PwfXi^  tuior  are  explained  in  (Book  IL  Div.  II.,  Tutda),  Ret  maneipi  wiU  be 
explained  presently.     {Ihminium,    Investitiye  Facta.) 

3.  A  husband  (see  Dos)  cannot  alienate  the  immoveables 
brought  by  a  wife  as  part  of  her  dowry. 

On  the  other  hand,  the  agnate  that  is  curator  of  a  madn^n  may  alienate 
his  property  under  the  statute  of  the  XII  Tables.  And  sl  procurator,  too^ 
may  alienate  the  perishable  property  of  the  principal  that  has  entrusted  him 
with  its  management.     (G.  2,  64.) 

These  exceptions  serve  to  illustrate  the  generality  of  the  rule 
that  every  owner  had  unrestricted  power  of  alienation ;  and  we 
need  not  at  present  further  consider  this  element  of  ownership. 
.  The  next  question  is,  What  is  the  nature  of  that  exclusive 
use  that  constitutes  ownership,  and  in  what  manner  may  the 
owner's  rights  be  violated  ?  The  answer  embraces  necessarily 
an  account  of  the  wrongs  that  may  be  done  to  an  owner  in 
respect  of  his  property.  In  enumerating  these  it  is  convenient 
to  adapt  our  arrangement  to  the  distinction  between  moveable 
and  immoveable  things.  Immoveable  things  are  such  as  land, 
and  whatever  is  fixed  in  or  to  it ;  moveable  things  cannot  be 
more  clearly  explained  than  by  their  name.  They  are  such 
things  as  may  be  moved  from  place  to  place,  as  furniture, 
horses,  cattle,  slaves,  garments,  wine,  com,  eta 

First,  Rights  to  Moveables. 

A.  Rights  of  the  owner  {doniinus), 

A  right  to  a  moveable  may  be  violated  in  two  ways  :  (1)  It 
may  be  taken  away  from  the  owner ;  and  (2)  without  being 
taken  away,  its  usefulness  may  be  impaired.  A  wrong  to  an 
owner  of  a  moveable  may  be,  therefore,  an  offence  against 
possession,  or  an  offence  against  the  usefulness  of  the  moveable. 

(a.)  Deprivation  of  Possession. 

In  two  ways  an  owner  may  be  deprived  of  his  moveable — by 
force  or  by  fraud,  against  his  will  or  without  his  consent.  The 
former  is  robbery ;  the  latter,  theft.  We  shall  first  state  the 
law  regarding  theft. 

I.  Theft  (furtum).     A  doubt  was  at  one  time  entertained 
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whether  theft  was  not  an  offence  applicable  also  to  immove- 
ables. (D.  41,  3,  38.)  Sabinus  thought  it  was,  but  the  Pro- 
culians,  whose  opinion  is  sanctioned  by  Justinian,  relying  upon 
the  etymology  of  the  word  (from  fero^  to  carry  off),  held  that 
theft  was  an  offence  against  moveables  only.  (D.  47,  2,  25.) 
The  Roman  jurists  did  not,  however,  fall  into  the  error  made 
by  Lord  Coke  and  his  successors  in  England,  of  treating  things 
attached  to  immoveables  as  partaking  of  the  same  character, 
and  of  holding  that  steaUng  them  was  a  mere  trespass,  not 
theft  It  was  held  that  trees  or  growing  fruit  might  be  the 
object  of  theft  (D.  47,  2,  25,  2),  and  so,  Ukewise,  stones,  sand, 
or  chalk  dug  up  and  carried  away.     (D.  47,  2,  57.) 

The  term  (Jurtum)  comes  either  from  furvus  (black),  because  theft  is 
done  in  secret,  and  in  the  dark,  and  often  by  night ;  or  from  fraus  (fraud) ; 
or  from  ferre^  that  is,  to  carry  off ;  or  from  the  Greek,  9^^> — their  name  for 
thieves,  which  comes  itself  from  9*^**  (^  carry  off)-    (J.  4,  i.  2.) 

Theft  {/urtum)  is  the  dealing  with  an  object,  or  with  its  use  or  pos- 
session, with  intent  to  defraud, — an  act  forbidden  by  the  law  of  nature. 
(J.  A,  i»  I) 

In  the  oorrespondingr  port  of  the  Digest,  it  is  added  that  the  appropriation  must  be 
for  the  sake  of  gain  {lucrifadendi  cauta) ;  (D.  47,  %  1,  8),  and,  in  some  instances,  paina 
were  taken  to  show  that  although  there  was  an  apparent  absence  of  personal  gain,  as 
when  the  thief  stole  a  thing  witii  the  intention  of  making  a  present  of  it  to  another, 
yet  there  was  a  real  benefit  to  the  thief  in  the  credit  he  obtained  for  generosity* 
(D.  47,  2,  54, 1.)  The  desire  of  gain  is  almost  necessarily  the  motive  to  steal ;  bat 
sven  if  such  desize  were  absent,  the  act  ought  apparently  still  to  be  considered  theft 
The  definition  of  theft  given  in  the  Institutes  may  be  accepted  as  it  stands,  for  the 
eMentinl  elements  of  theft  are  (1)  an  actual  handling  or  dealing  with  the  thing  (t.e.,  aa 
overt  act  as  distinguished  from  mere  intention) ;  (2)  that  it  should  be  done  without  the 
oooaent  of  tbe.owner ;  (3)  and  the  knowledge  of  the  thief  that  he  has  no  such  consent 

a.  The  constituent  elements  of  Theft. 

1.  Theft  of  a  moveable  (furtum  re%). 

l^  There  must  be  an  actual  handling  or  exercise  of  physical 
power  over  the  thing  (eontrectaiio),  A  mere  intention  to  steal, 
whether  uttered  in  words  (D.  47,  2,  52,  19)  or  not  (D.  47,  2, 1, 
1),  is  not  theft 

A  by  telling  a  lie  induces  B  to  make  a  promise  to  C.  This  is  not  theft,  because 
there  b  a  mere  promise  to  perform,  not  anything  capable  of  being  touched  or  dealt 
with.    (D.  47,  2,  76.) 

A  sells  B*s  slave  without  B's  knowledge  or  consent,  but  the  slave  continues  in  B's 
poTiiinn  This  is  fraud,  but  not  theft  If,  however,  A  detained  B's  slave  and  sold 
Um,  it  would  be  theft     (C.  6,  2,  6.) 

A,  pretending  to  be  B's  creditor,  requests  B  to  make  payment  of  the  debt  to  €L 
If  the  payment  is  made  by  B  to  0  in  A's  presence^  it  was  the  same  as  if  the  money 
were  given  by  B  to  A,  and  by  A  to  C,  and  the  offence  was  theft ;  but  if  the  payment 
WM  made  in  A's  abeence,  it  was  not  theft,  inasmuch  as  the  money  was  never  handled 
byAataU.     (B.  47,  2.  48,  2.) 
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A  deposits  with  B  ft  box  for  safety  during  his  absence.  On  bia  return,  B  falaely 
denies  the  receipt  of  the  box  with  the  intention  of  cheating.  This  is  not  theft,  for 
ft  mere  intention  is  not  enough  to  constitute  theft ;  but  if  B  deftis  with  the  box,  as  by 
oonoeftling  it,  then  B  is  goUty  of  theft.  (D.  47,  2, 1,  2  ;  B.  47,  2,  67,  pr. ;  D.  16, 
«i  20,  pr.) 

2'.  The  contrectatio  must  be  without  the  consent  of  the  owner 
{invito  domino).  The  owner  is  understood  to  forbid  if  he  does 
not  consent.  (D.  47,  2,  48,  3.)  This,  of  course,  is  merely  an 
aspect  of  the  rule,  that  no  wrong  can  be  done  to  a  man  with 
his  consent. 

A  intends  to  make  B  ft  present  of  a  walking-stick.  B,  without  knowing  A's  inten- 
tion, desires  to  appropriate  it,  and  carries  it  away.  Although  B  was  guilty  of  a 
fraudulent  appropriation,  his  act  was  not  theft,  on  account  of  the  consent  of  A, 
ftlthougii  such  consent  was  unknown  to  B.     (D.  47,  2,  46,  8.) 

A  ship  is  in  danger  of  being  wrecked,  and  amongst  other  things  a  cask  of  wine  is 
tiirown  overboard  near  the  shore.  Titius,  who  sees  the  vessel  in  distress,  watohes 
the  cask,  and  when  it  is  driven  ashore,  carries  it  home  and  consumes  the  wine.  This 
is  theft.  There  may  have  been  no  concealment  in  the  manner  of  oanying  off  the  cask, 
but  it  was  against  the  wishes  of  the  owners,  and  therefore  theft.     (D.  47,  2,  43,  11.) 

And  even  though  a  man  believes  that  it  is  against  the  owner^s  will  that  he 
is  dealing  with  property  lent  him  free,  still  if  the  owner  is  in  fact  willing,  it  is 
said  there  is  no  case  of  theft.  And  hence  this  question  has  been  raised  [and 
decided].  If  Titius  solicits  Maevius'  slave  to  steal  certain  property  of  his 
master's,  and  to  bring  it  to  him  ;  and  the  slave  reports  this  to  Maevius ;  and 
Maevius,  wishing  to  arrest  Titius  in  the  very  act  of  wrong-doing,  allows  the 
slave  to  take  certain  property  to  him,  then  is  it  to  an  actio  for  theft  or  for 
comipting  the  slave  {servi  corrupii)  that  Titius  is  liable,  or  to  neither? 
[And  the  answer  is,  to  neither  ;  not  for  theft,  because  it  was  not  against  the 
owner's  will  that  the  property  was  dealt  with ;  and  not  for  corrupting  the 
slave,  because  the  slave  is  none  the  worse.]    (J.  4,  1,8;  G.  3,  198.)  ^ 

This  doubtful  point  was  referred  to  us,  and  we  looked  through  the  dis- 
cussions on  it  by  the  old  jurists  ;  some  of  whom  allowed  neither  action, 
some  that  of  thefc  only.  But  we  set  our  face  against  such  subtlety,  and  by 
our  decision  formally  settled  that  both  actions  are  to  be  given.  For  although 
the  slave  is  not  one  whit  the  worse  for  the  solicitations,  and  therefore  the 
rules  under  which  the  actio  servi  corrupti  is  brought  in  do  not  altogether 
meet  the  case  ;  yet  the  design  of  the  corrupter 'to  ruin  the  slave's  upright- 
ness is  brought  in  so  that  he  is  exposed  to  a  penal  action,  just  as  if  the 
slave  had  in  fact  been  corrupted.  For  a  criminal  attempt  of  this  sort  must 
not  go  unpunished,  lest  it  be  repeated  by  some  one  on  another  slave  that 
can  be  corrupted.    Q.  4,  I,  8.) 

Closely  akin  to  those  cases  are  the  iDstances  where  an  owner 
parts  with  his  property  voluntarily,  but  under  a  false  pretence. 
"WTien  the  false  pretence  was  the  personation  of  a  person  that 
had  a  legal  claim,  the  rule  seems  to  have  been  applied,  that  he 
that  is  deceived  does  not  consent.     But  other  false  pretences 
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conld  only  be  dealt  with  as  fraud,  giving  rise  to  an  action  on 
that  ground  (actio  de  dolo\  and  did  not  fall  under  the  head  of 
theft. 

A,  a  alave,  goes  to  »  money-lender,  and  {irooareB  an  advance  of  money  on  the 
representation  that  he  is  free.  This  is  not  theft,  but  simple  fraud  (ddv*),  (D.  47,  % 
52,  15.) 

A  obtains  a  loan  by  falsely  pretending  (1)  that  he  is  rich,  or  (2)  that  he  will  spend 
the  money  on  merchandise,  or  (8)  that  he  will  give  goo<l  securities,  or  (4)  that  he  will 
immediately  repay  it.  This  is  not  theft,  but  would  support  an  action  for  fraud 
(D.  47,  2,  48,  3.) 

Seins  arranges  to  give  a  loan  to  Titius,  a  respectable  citizen.  Pomponius,  knowing 
that  Sedus  is  not  personally  aci^uainted  with  Titius,  takes  to  him  another  Titios,  a  nuu& 
without  character  or  means,  and  saoceeds  in  obtaining  the  loan,  the  proceeds  of  whidi 
he  shares  with  the  spurious  Titius.  Titius  commits  theft,  and  Pomponius  is  an 
accomplice.     (D.  47,  2,  52,  21.) 

A  slave  accustomed  to  collect  money  due  to  his  master  is  manumitted,  and,  conceal- 
ing the  fact,  recovers  sums  from  the  debtors  of  his  master.  This  is  theft,  because  it 
is  a  personation  of  one  entitled  to  collect  money.     (D.  47,  2,  66,  8.) 

Gaius  appoints  Sempronius  his  procurator  to  oollect  his  debts,  and  notifies  the  fact 
to  his  debtors.  Titius  g3es  round,  and,  pretending  to  be  Sempronius,  obtains  payment 
to  himself.     This  is  theft     (D.  47.  2,  80,  6.) 

3^  To  constitute  theft,  the  thief  must  know  that  he  has  not 
the  consent  of  the  owner  {/raudulosa  contrectatio). 

There  is  no  theft  without  an  intention  to  deprive  a  person  of 
his  property,  or  of  the  enjoyment  of  it.  In  this  respect  theft 
corresponds  to  injuria.  Theft  is  an  intentional  violation  of 
a  man's  right  to  his  moveable  property  ;  injuria  is  a  wilful 
infraction  of  a  man's  right  to  his  own  person,  safety,  or 
reputation.     . 

A  picks  up  in  the  street  a  ring  that  he  knows  to  be  B's,  intending  to  return  it  te 
B.     This  is  not  theft.     (D.  47,  2,  48,  7.) 

A  thief  breaks  a  casket  and  carries  off  the  jewels.  He  is  not  guilty  of  stealing  the 
casket,  but  he  is  of  stealing  the  jewels.     (D.  47,  2,  22,  pr. ) 

A  gives  B  some  money  to  carry  to  G.  B  carries  it,  gives  a  portion  to  C,  and  keeps 
tiie  rest  for  his  own  use.  This  is  theft.  (C.  6,  2,  7.)  But  if  B  was  not  bound  to 
deliver  the  identical  corns,  it  was  merely  breach  of  contract.  (D.  17,  1,  22,  7 ; 
D.  47,  2,  43, 1.) 

A  lent  B  weights  that  were  too  heavy  for  the  purpose  of  weighing  articles  bought 
by  B.  The  vendor  can  sue  B  for  theft,  and  aJso  A,  if  A  knew  B's  intention  to 
dieat.  The  reason  is  that  the  vendor  did  not  intend  to  part  with  the  possession 
of  his  property  beyond  the  just  weight ;  and  the  excess  beyond  that  was  therefore 
stolen.     (D.  47,  2,  52,  22.) 

2.  Theft  of  the  use  of  a  thing  {furium  usiis). 

Theft,  in  its  general  sense,  includes  not  only  the  taking  away  of  what  is 
another's  in  order  to  deprive  him  of  it  and  keep  it,  but  all  dealing  with  what  is 
another's  against  the  owner's  wilL  Thus  it  is  theft  for  a  creditor  to  make  use 
of  a  pledge  {pignus)  \  for  a  man  with  whom  anything  is  deposited,  to  make  use 
of  that  thing  ;  for  a  borrower  that  has  received  something  to  use,^to  put  it  to 
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any  use  any  other  than  that  for  which  it  was  given.  It  is  theft,  for  instance,  if 
a  man  receives  plate,  to  be  used  at  a  dinner  he  is  going  to  give  his  friends, 
and  then  carries  it  off  to  the  country  with  him ;  or  if  he  has  a  horse  lent 
him  free  {commodaium)  for  a  ride,  and  takes  it  beyond  a  certain  distance — as 
in  the  case  mentioned  in  the  old  writers,  where  the  man  took  the  horse  into 
battle.    0-  4,  1, 6 ;  G.  3,  195-196.) 

It  is  decided,  however,  that  those  that  put  things  lent  them  free  for  one 
use  to  another  use,  are  not  to  be  held  guilty  of  theft  unless  they  know  that 
they  are  acting  against  the  owner's  will,  and  that  he,  if  he  knew  it,  would 
not  allow  them  ;  and  if  they  believe  that  he  would  allow  them,  they  are 
clear  of  the  charge.  And  the  distinction  is  certainly  an  excellent  one ;  for 
where  there  is  no  intention  to  steal  {affectus  furandt)  [wrongful  intent  {dolus 
malus)\  there  is  no  theft.    (J.  4,  i,  7  ;  G.  3,  197.) 

1*".  OoNTBAOT  OF  DEPOSIT.  —It  wa8  the  essence  of  this  contract  that  the  person  with 
whom  anything  was  deposited  should  not  use  it ;  his  sole  dafey  was  to  keep  it.  The 
question  is,  what  use  of  it  amounts  to  theft,  and  what  only  to  breach  of  contract  ?  Hie 
difficulty  is  that  evezy  use  implied  an  absence  of  authority,  and  therefore  a  prohibition 
{prohihet  qui  non  consetUU).  Suppose  a  ring  were  left  In  deposit,  and  the  reoeirer 
wore  it,  there  can  be  no  doubt  that  this  breach  of  contract  would  throw  on  the  reoeiver 
the  risk  of  the  thing  ;  and  if  it  were  lost  by  accident,  he  would  be  obliged  to  pay  for 
it ;  whereas  if  he  had  not  worn  it,  he  would  not  have  been  liable  without  being  guilty 
of  fraud.  But  would  it  be  theft  ?  It  all  depends,  says  Justinian,  on  the  intention.  If 
the  receiver  knew  that  the  depositor  would  never  have  allowed  him  to  wear  it,  then  he  is 
simply  taking  advantage  of  his  position  to  cheat  the  owner  of  the  use  of  the  thing. 
(D.  18,1,16;  D.  47,  2,76,  pr.) 

2^  GoNTBAor  OF  Loan. — This  differs  from  deposit,  inasmuch  as  it  implies  a  limited 
er  prescribed  use  granted  to  the  borrower,  who  takes  advantage  of  the  possession  given 
him  to  use  the  thing  for  a  different  purpose.  The  case  in  the  text  where  A,  on  the 
pretence  of  giving  a  supper,  borrows  plate  and  carries  it  on  a  journey,  illustrates  the 
idea  of  a  theft  If  A  had  borrowed  the  plate  bonajide,  having  no  ulterior  purpoee,  but 
afterwards,  being  suddenly  called  away,  presumed  that  the  lender  would  allow  him 
to  take  the  plate  with  him,  he  committed  no  theft ;  but  as  he  exceeded  the  limits 
pretcribed,  he  rendered  himself  liable  for  all  loss  by  accident. 

3.  Theft  of  possession. 

Sometimes,  too,  a  man  may  commit  a  theft  even  of  his  own  property ;  as 
when  a  debtor  removes  by  stealth  what  he  gave  a  creditor  as-  a  pledge  [or 
when  I  carry  off  by  stealth  property  of  mine  of  which  some  one  else  is 
possessor  in  good  faith.  And  hence  it  is  held  that  if  a  man  hides  his  own 
slave  that  comes  back  to  him,  while  possessed  by  some  one  else  in  good 
faith,  he  commits  a  theft].    (J.  4,  i,  10 ;  G.  3,  200.) 

1.  Theft  from  oseditoii.  The  equity  of  this  case  is  manifest  The  creditor  has  a 
right  to  the  pledge  in  his  possession  until  the  debt  is  discharged,  and  to  permit  the 
owner  to  oany  the  thing  off  by  stealth  would  be  to  allow  him  by  fraud  to  deprive  his 
creditor  of  his  security.  But  the  provisions  of  the  Roman  law  went  much  further. 
Even  If  the  thing  pledged  remained  in  the  possesdon  of  the  debtor,  and  the  debtor 
fraudulently  disposed  of  it,  he  committed  theft  (D.  47,  2,  66,  pr.)  The  contract  of 
pledge  gave  the  creditor  a  right  tn  rem  to  the  thing  pledged,  and  a  wilful  violation  ol 
this  right  was,  as  in  other  oases,  treated  as  a  theft 

Titius  let  to  Sempronius  a  fann,  and,  according  to  the  usual  custom^  an  agreement 
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was  made  that  the  orope  {fruetus)  tibonld  be  a  security  for  the  rent.  Semproniufi 
■eoretly  carries  away  his  crop  to  deprive  Titius  of  his  security.  This  was  theft. 
(B.  47,  2.  61,  8.) 

8.  BoHA  FiDK  F0B8E88OB. — A  bonajlde  possessor  is  one  that  has  recelTed  a  tUng 
belonging  to  another  in  such  a  manner  as  to  justify  him  in  believing  himself  to  be 
owner.  The  owner  had  a  remedy  against  him  for  the  recovery  of  the  thing,  but,  as 
decided  by  Gains,  if  he  fraudulently  carried  it  off,  it  was  theft. 

A  thief  or  other  person  that  possessed  what  he  believed  to  belong  to  another  (mala 
fdt  jwisetior)  oould  not  bring  an  action  for  theft,  although  he  had  sufficient  right  to 
the  possession  to  support  an  action  for  the  recovery  of  the  thing  itself  (coi^dAtiM 
fiinMi,     (D.  47,  2,  12,  1 ;  D.  47,  2,  76,  1.) 

jS.  Persons  (not  owners)  that  could  bring  an  action  for 
Theft. 

1.  Persons  having  rights  in  rem  to  things. 

1**.  One  that  had  a  usufruct — ie.,  the  right  to  the  use  and  pro- 
duce of  any  property  for  life  or  a  definite  period — could  bring 
the  action  of  theft  even  against  the  owner.  If  the  owner  was 
not  the  thief,  both  he  and  the  usufructuary  could  bring  the 
action.     (D.  47,  2,  46,  1.) 

2**.  The  person  that  was  entitled  to  the  use  only,  not  the 
produce  {usxuiriua)^  had  the  same  rights  in  this  respect.  (D. 
47,  2,  46,  3.) 

3**.  The  bona  fide  possessor,  and 

4^  The  creditor. 

The  actio  furti  is  open  to  any  one  that  has  an  interest  in  the  safety  of  the 
thing  stolen,  even  though  he  is  not  the  owner.  And  therefore  it  is  open  to 
the  owner  only  if  it  is  to  his  interest  that  the  thing  should  not  be  lost  (J. 
4,1.  13;  G.  3,  203.) 

Hence  it  is  agreed  that  a  creditor  can  bring  the  actio  furti  for  a 
pledge  that  has  been  stolen,  even  although  he  has  a  debtor  able  to  pay ; 
for  it  is  his  interest  rather  to  rest  his  claim  on  the  pledge,  than  to 
bring  an  actio  in  personam.  And  so  entirely  does  this  hold,  that  although 
it  is  the  [owner,  <>.,  the]  debtor  himself  that  has  stolen  the  thing  in 
pledge,  none  the  less  the  creditor  may  avail  himself  of  the  actio  furti,  (J. 
4t  I1  14;  G.3,204.) 

Thus  several  persons  may  have  an  action  for  theft  when  a 
thing  is  stolen. 

A  gives  hiB  slave  to  B  in  security  for  a  debt,  but  retuni  possession.  Afterwards 
A  deUvers  the  slaT«  to  C  in  usufruct.  The  slave  is  stolen.  G  has  an  action  for 
damages  for  what  he  loses  by  the  theft.  (D.  47,  2,  46,  1.)  B  has  also  an  action  for 
theft  for  the  value  of  the  slave,  not  of  the  debt  (D.  47,  2,  87) ;  and  if  there  remains 
anything  over,  A  has  an  action  for  the  amount  by  which  the  value  of  the  slave 
exceeds  that  of  the  debt.     (D.  47,  2,  46,  4.) 

2.  Persons  having  an  interest  in  a  moveable  in  consequence 
of  a  contract. 
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1^  Letting  to  hire  (Locaiio-conductio). 

And  again  if  a  fuller  or  tailor  takes  clothes  to  be  cleaned  and  done  up  or 
to  be  mended  for  a  fixed  price,  and  they  are  stolen  from  him,  it  is  he,  and 
not  the  owner,  that  has  the  actio  furtL  For  the  owner  has  no  interest  in 
seeing  that  the  property  is  not  lost,  since  he  can  recover  in  court  by  an 
actio  locaii  from  the  fuller  or  tailor  all  that  is  his.  And  a  purchaser  in  good 
faith  too,  if  the  thing  he  bought  is  made  away  with,  may  (although  he  is  not 
its  owner)  avail  himself  in  any  case  of  the  actio  furti  just  as  a  creditor 
might.  But  the  fuller  and  tailor,  it  is  held,  can  avail  themselves  of  the  actio 
furti  only  if  they  are  solvent ;  that  is,  able  to  pay  the  value  of  the  property 
to  the  owner.  For  if  not,  then  the  owner,  since  he  cannot  recover  from  them 
what  is  his,  may  himself  bring  the  actio  furti;  for  in  this  case  the  safety  of 
the  property  is  his  interest.  And  it  is  the  same  if  the  fuller  or  the  tailor  is 
only  partly  solvent.     (J.  4,  i,  15  ;  G.  3,  205.) 

Theft  created  a  presumption  of  negligence.  (D.  47,  %  14,  12  ;  D.  47,  2,  14,  10  ; 
D.  17,  2,  62,  3.) 

2°   Loan  (Cammodatum). 

All  that  we  have  said  of  the  fuller  and  the  tailor  ought  to  be  applied  also, 
the  ancients  thought,  to  the  borrower  (cut  commodata  res  est).  For  as  they 
take  pay,  and  therefore  are  answerable  for  the  safe-keeping  of  the  thing  ;  so 
he,  by  enjoying  the  advantage  of  its  use,  necessarily  makes  himself  answer- 
able in  like  manner.  But  our  wisdom  has  amended  this,  among  our  other 
decisions.  And  now  the  owner  has  the  option  of  bringing  an  actio 
commodati  against  the  borrower  if  he  wishes,  or  an  actio  furti  against  the 
man  that  stole  his  property.  But  after  choosing  one  of  these  two,  the  owner 
cannot  change  his  mind  and  have  recourse  to  the  other.  If  he  has  chosen 
to  proceed  against  the  thief,  then  he  that  received  the  thing  to  use  is 
entirely  freed.  But  if,  again,  the  lender  proceeds  against  him  that  received 
the  thing  to  use,  then  in  no  way  can  he  avail  himself  of  the  cutio  furti 
against  the  thief.  The  borrower,  however,  when  sued  for  the  thing  lent  him, 
may  have  this  action  against  the  thief,  if  only  the  owner  knew  that  the  thing 
was  stolen,  and  yet  proceeded  against  him  to  whom  it  was  lent.  But  if  he 
was  ignorant  and  in  doubt  whether  the  property  was  not  with  the  borrower 
when  he  brought  the  actio  commodati^  and  afterwards,  on  ascertaining  the 
fiact,  wished  to  give  up  that  action,  and  to  have  recourse  to  the  actio  furti^ 
then  full  leave  is  granted  him  to  do  so,  and  to  proceed  against  the  thief 
without  let  or  hindrance.  For  he  was  still  in  a  position  of  uncertainty  when 
he  brought  the  actio  commodati  against  him  that  received  the  thing  to  use. 
If,  however,  the  borrower  has  already  compensated  the  owner,  then  in  any 
case  the  thief  is  free  from  an  actio  furti  on  the  part  of  the  owner ;  and  in  the 
owner's  room  comes  the  borrower  that  has  made  compensation  to  the  owner 
for  the  thing  lent  him.  And  it  is  plain,  further,  beyond  all  doubt,  that  if  at 
first  the  owner  brings  th«  actio  commodati  in  ignorance  that  the  thing  has 
been  stolen,  and  afterwards,  when  he  knows  this,  proceeds  against  the  thief 
instead,  that  in  any  case  he  is  freed  that  received  the  thing  to  use,  no  matter 
what  the  issue  of  the  owner's  action  against  the  thief.  And  the  same  rules 
hold  whether  the  man  that  received  the  thing  on  loan  i«  partly  or  entirely 
solvent.    (J.  4»  I,  16  ;  G.  3,  2o6.> 
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Wheii  the  owner  secretly  carried  off  the  thing  lent  from  the  boirower,  it  was 
not  theft,  nnlen  the  borrower  had  a  balance  of  claim  against  him  for  expenses,  in 
which  case  he  had  an  interest  in  the  retention  of  the  thing,  and  oonld  sue  the  owner  fn 
theft.     (D.  47,  2, 15,  2 ;  D.  47,  2,  59.) 

3®.  Deposit. 

He  with  whom  a  thing  is  deposited  is  not  answerable  for  its  safe-keeping, 
but  is  liable  only  for  his  own  acts  of  wilful  wrong-doing  {^dolo  malo).  And 
therefore,  if  the  thing  is  stolen  from  him,  since  he  is  not  liable  to  an  actio 
depostti  for  its  restoration,  and  thus  has  no  interest  in  its  safety,  he  cannot 
bring  an  actio  furtiy  but  the  owner  can.     (J.  4,  i,  17  ;  G.  3,  207.) 

These  cases,  where  a  person  whose  interest  in  a  thing  is 
based  wholly  on  a  relation  of  contract  can  bring  an  action 
for  theft,  seem  to  be  opposed  to  the  general  conception  of 
theft ;  namely,  as  an  offence  against  a  right  in  rem.  The  hirer 
or  borrower,  however,  has  certainly  a  right  in  rem  to  the 
thing  hired  or  borrowed,  derived  from  the  consent  of  the 
letter  or  lender,  and  limited  thereby.  The  hirer  enjoys  by 
a  species  of  delegation  the  owner's  right  to  the  possession  of 
the  thing.  Hence,  a  person  in  the  absence  of  the  owner,  and 
therefore  without  his  authority,  undertaking  the  custody  of 
his  property  (negotiorum  gestor)^  although  responsible  for  every- 
thing that  was  stolen  through  his  fault,  could  not  sue  the  thief. 
(D.  47,  2,  85.)  In  like  manner  a  tutor,  whose  powers  were 
conferred  on  him  by  law,  and  were  not  derived  from  the  con- 
sent of  the  pupil,  could  not  sue  for  theft  of  the  pupil's  property, 
although  he  was  bound  to  make  good  the  loss.  It  could  not 
be  said  that  the  pupil  had  delegated  to  the  tutor  the  right  of 
possession,  and  with  it  the  right  to  sue  the  thief  that  deprived 
him  of  the  possession.  But  in  these  eases  the  owner  could  not 
require  the  tutor  or  agent  to  make  good  the  loss,  without  first 
giving  up  his  rights  of  action  against  the  thief.   (D.  47, 2, 53, 3.) 

3.  A  person  having  only  a  right  in  personam  in  respect  of  a 
thing,  could  not  bring  the  action  for  theft. 

A  bequeaths  Stichus  to  B.  Before  Stichus  is  delivered  to  B  he  is  stolen.  B  has 
DO  action  lor  theft.    (D.  47,  2,  85.) 

A  sells  Stichus  to  B,  but  before  delivery  Stichus  is  stolen.  B,  inasmuch  as  he 
does  not  become  owner  until  Stichus  is  delivered  to  him,  cannot  sue  the  thief.  He 
can,  however,  under  the  contract,  require  A  to  allow  him  to  sue  the  thief  in  A*8 
name.  (D.  47,  2, 14,  1.)  This  opinion  was  not  held  by  Paul,  who  argued  that  both 
pmrhascr  and  vendor  could  sue  the  thief,  inasmuch  as  each  had  an  interest  in  the 
safe  deliveiy  of  the  slave.     (Paul,  Sent.  2,  81,  17.) 

A  aeQs  Stichus  to  B,  and  B  carries  off  Stichus  furtively,  without  paying  the  price. 
B  oommits  theft     (D.  47,  2, 1 4, 1 ;  D.  47,  2, 80,  pr.)  ^  . 
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y.  Abettors  of  Theft. 

1.  What  is  abetting? 

Sometimes  a  man  is  liable  to  an  actio  furti  that  has  not  in  person  com- 
mitted a  theft ;  as,  for  instance,  he  that  has  aided  and  advised  a  theft.  But, 
certainly,  he  that  has  lent  no  aid  (ppe)  to  the  commission  of  a  theft,  but  only 
advised  and  encouraged  (consilio)  the  thief,  is  not  liable  to  the  actio  furti. 

Among  these  are  to  be  reckoned  the  man  that  knocks  money  out  of  your 
hand  in  order  that  another  may  make  off  with  it ;  or  that  stands  in  your  way 
in  order  that  another  inay  steal  what  is  yours ;  or  that  puts  your  sheep  or 
oxen  to  flight  that  another  may  take  them  as  they  flee— as  in  the  case 
in  the  old  writers  of  the  man  that  put  a  herd  to  flight  by  means  of  a  red 
doth.  But  if  any  such  act  is  done  wantonly,  and  not  to  aid  in  the  commission 
of  a  theft  [we  shall  see  whether  the  utilis  actio  under  the  lex  Aquilia  ought 
to  be  given — for  the  lex  Aquilia  de  damno  punishes  even  carelessness],  an 
actio  in  factum  ought  to  be  given. 

He  too  aids  and  advises  the  conunission  of  a  theft  that  places  ladders 
under  the  windows,  or  breaks  open  the  windows  or  a  door  in  order  that 
another  may  commit  a  theft ;  or  that  lends  iron  tools  to  break  open  a 
house,  or  ladders  to  put  under  windows  knowing  for  what  purpose  they  are 
lent.     (J.  4,  I,  II ;  G.  3,202.) 

A  tame  peacock  baa  escaped,  and  A  pursuee  it  until  the  bird  is  exhausted  and  is 
caught  by  B.     A  is  liable  for  theft.     (D.  47,  2, 37.) 

A  pennades  B's  slave  to  run  away.  This  is  not  theft ;  bat  if  the  slave  carries  with 
bim  any  of  his  master's  property,  A  is  said  to  abet  the  theft     (D.  47i  2,  86,  2.) 

2,  Responsibility  of  abetting. 

But  when  Maevius  aids  Titius  in  committing  a  theft,  both  are  liable  to 
the  actio  furti,    Q.  4,  i,  11.) 

Each  person  abetting  or  aiding  a  theft  is  responsible  as  if  he 
alone  had  done  it ;  so  that  payment  by  the  others  of  the  penal- 
ties they  have  incurred  does  not  exonerate  him.  This  rule, 
which  was  adopted  from  a  feeling  of  hostility  to  thieves, 
pressed  with  great  hardship  on  a  man  when  several  of  his 
slaves  were  concerned  in  the  theft,  of  a  single  article,  (fit 
familia  furtum  fedsae  dicetur^  D.  47,  6.)  The  Praetor,  there- 
fore, gave  an  option  to  the  master,  either  to  surrender  all  the 
slaves  that  had  been  concerned  in  the  theft,  or  to  pay  the 
amount  that  a  single  freeman  would  have  had  to  pay  if  he 
alone  had  committed  the  theft.  (D.  47,  6, 1.)  Every  master 
got  the  benefit  of  this  option,  if  the  theft  had  been  committed 
without  his  knowledge  or  against  his  orders.  It  may  be 
added  that  the  same  option  was  given  to  the  master  when 
several  of  his  slaves  had  committed  damage  {damnum  injuria), 
(D.  9,  2,  32),  or  robbery  (D.  47,  8,  2,  15),  but  not  when  the 
offence  was  against  the  person  of  a  freeman  {injuria).     (D.  47, 
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10,  84.)     In  this  latter  case  the  responsibility  of  the  master  was 
estimated  as  if  each  slave  were  free. 

It  is  to  be  noted  also  that  a  person  might  be  responsible 
for  abetting  a  thief  when  the  principal  was  not. 

Persons  in  the  potestas  of  parents  or  masters,  if  they  steal  from  them, 
commit  a  theft^  and  the  thing  tsiken  becomes  stolen  property  ;  and  no  one, 
therefore,  can  acquire  it  by  usucapio  before  it  returns  into  the  owner's  power. 
But  the  actio  furti  does  not  arise,  because  on  no  ground  can  an  action  arise 
between  them.  If,  however,  some  one  else  has  aided  and  advised  the  theft, 
since  a  theft  is  actually  committed,  he  is  accordingly  liable  to  the  €u:tio 
fffrU,'  because,  in  truth,  the  theft  was  accomplished  by  his  aid  and  advice, 
a-  4»  I,  12.) 

8.  Vicarions  responsibility. 

And,  again,  the  master  of  a  ship,  or  an  innkeeper,  or  a  livery-stable  keeper, 
is  liable  to  an  aciio  quasi  ex  tnaUficio  for  any  loss  suffered  by  wilful  wrong 
or  theft  committed  in  his  ship,  or  inn,  or  stable :  provided  always  that  the 
wrong-doing  {maUficium)  is  not  his  personal  act,  but  that  of  some  one  em- 
ployed by  him  in  the  management  of  the  ship,  or  inn,  or  stable.  For  since 
in  this  case  there  is  no  action  against  him  ex  eofUractu^  and  since  he  is  to 
tome  extent  in  fault  for  employing  wicked  servants,  he  is  liable  to  an  actio 
quasi  ex  maleficio.  In  these  cases  it  is  an  actio  in  factum  that  is  open, — a 
remedy  given  to  an  heir,  but  not  against  an  heir.    (J.  4,  5,  3.) 

4.  And  finally,  we  must  observe,  the  question  has  been  raised  whether  a 
person  under  puberty,  that  takes  away  what  is  another's,  conmiits  a  theft 
It  is  held  [by  most]  that  as  theft  essentially  implies  a  theftuous  aim,  a  person 
onder  puberty  incurs  an  obligatio  on  such  a  charge  only  if  very  near  the 
age  of  puberty,  and  well  aware,  therefore,  of  the  wrongful  nature  of  his  acts. 
0-  4,  I,  18  ;  G.  3,  208.) 

n.  Robbery.  Ft  batwrum  raptorum.  Like  furtum^  this  offence 
is  confiued  t-o  moveables.     (C.  9,  33,  1.) 

A  robber  is  liable  also  to  an  actio  furti.  For  who  deals  with  what  is 
another's  more  against  the  will  of  the  owner  than  he  that  robs  by  force  ? 
And  therefore  he  is  rightly  called  a  shameless  thief.  There  is,  however,  a 
special  action  grounded  on  that  offence  which  the  Prastor  brought  in,  called 
vi  bonorum  raptorum}   (J.  4,  2,  pr. ;  G.  3,  209.) 

This  action,  however,  is  open  only  against  him  that  forcibly  carries  off 
goods  with  the  intention  to  do  a  wilful  wrong  {dolo  mcUo,),  He,  therefore, 
that  is  led  by  some  mistake  to  think  a  thing  his  own,  and  in  his  ignorance  of 
law  carries  it  off  by  force  in  that  spirit,  supposing  that  an  owner  may  take 
away  what  is  his  even  by  violence  from  its  possessors,  ought  to  be  acquitted. 

'  Tlie  edict  referred  to  ib  in  the  following  tenns : — "  Si  oui  dolo  malo^  honuDibuB 
eoaetb  dAnmi  quid  faoinm  eise  dicetar,  uve  oujus  bona  rapta  esse  dioentnr :  in  earn 
qm  id  fecine  dioetur,  jndiciiiin  dabo."  This  edict  was  probably  introduoed  in  the 
Pkatanhip  of  Lacnlliu,  B.a  77.  Aooording  to  the  construction  put  upon  it  by  Ulpian, 
a  ptfBOB  acting  alune  was  liable  to  the  action :  Aomui«6ii«  oooe^  was  not  eesentiaL 
(D.  47, 8, 2, 7.)  n  \ 
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And  in  accordance  with  this,  he  that  has  carried  off  goods  by  force  in  thai 
same  spirit  is  not  liable  to  an  actio  furtu    (J.  4,  2,  i.) 

A  tax-gatherer  cairieB  off  catUe  of  a  fanner  to  aatiafy  a  claim  that  tanis  out  to 
be  nnf oirnded.  He  does  not  oommit  robbery,  because  he  believes  he  has  a  right. 
(D.  47,  8,  2,  20.) 

In  this  action  it  is  not  essential  that  the  property  should  be  in  bonis  of  the 
plaintiff.  For  whether  it  is  in  bonis  or  not,  if  only  it  is  ex  bonis  (was  part  of 
his  goods),  the  action  will  stand.  And  so,  if  anything  has  been  borrowed  or 
hired  by  Titius,  or  is  even  left  in  pledge  or  deposited  with  him  on  such  terms 
that  he  has  an  interest  in  keeping  it  from  being  taken  away— ii^  for  instance, 
in  the  case  of  a  deposit,  he  has  promised  to  answer  for  negligence  (culpa) — 
or  if  he  is  possessor  in  good  faith,  or  has  a  usufruct  or  any  odier  right 
creating  an  interest  in  preserving  the  goods  from  the  robber— then  we  must 
say  that  to  him  this  action  is  open.  And  by  it  he  gains  not  ownership,  but 
only  what  he,  as  victim  of  the  robbery,  claims  to  have  had  taken  away  from 
among  his  goods — that  is,  from  among  his  substance.  And  generally  we 
must  say,  that  whatever  grounds  give  rise  to  an  €u:tio  furti  in  case  of  secret 
theft,  those  same  grounds  will  support  this  actio  for  any  one  (if  open  force  is 
used).    Q.  4,2,  2.) 

But  a  thoughtful  care  for  such  cases  as  these  may  only  open  up  a  way 
for  robbers  to  satisfy  their  greed  and  pass  unpunished.  And  therefore  a 
wiser  provision  has  been  made  in  this  respect  by  the  constitutions  of  our 
imperial  predecessors.  For  no  one  is  allowed  to  take  by  force  anything  that 
is  moveable  ot  self-moving,  even  although  he  thinks  that  same  thing  his 
own.  And  if  any  one  acts  contrary  to  the  statutes,  if  the  thing  is  his  own, 
then  he  ceases  to  be  owner  ;  and  if  it  is  another's  he  must  first  restore  the 
thing,  and  then  make  good  also  its  value.  And  this  applies  not  only  to 
moveables  that  can  be  taken  away  by  force,  but  (as  the  constitutions  declare) 
to  cases  of  forcible  entry  on  any  landed  property,  in  order  to  stop  men  from 
every  form  of  robbery  on  such  pretexts.    (J.  4,  2,  i.) 

This  remedy  was  introduced  by  Valentinian  Theodosius  and  Arcadius  A.D.  889. 
(C.  8,  4,  7.)  Previous  to  this  enactment,  a  person  recovering  his  property  by 
violence  lost  possession  only,  and  thereby  the  position  of  defendant  in  aa  aotion  for 
^  recovery  of  the  property. 

(b.)  Offences  against  Usefolness.  {Damnum  Injutiau) 
ProTision  was  made  in  the  XII  Tables  for  redressing  wrongs 
fill  damage  to  property,  although  there  is  some  doubt  as  to  the 
exact  terms.  Subsequent  laws  seem  to  have  been  made,  but 
they  were  all  abrogated  by  the  Ux  Aquilia  upon  which  hence- 
forth  the  law  of  wrongs  to  property  depends.  It  was  a  plebis- 
citum  carried  by  Aquilius,  a  tribune  of  the  Plebs  (B.a  287). 

The  terms  of  the  lex  AquUia  are  given  in  the  Digest. 

Lex  Aquilia  oapite  prime  cavetnr :  Qui  servum  Mrvtam,  allennm  aUeoauvs^ 
quadrupedem  vel  pecudem,  injuria  oodderit,  qnanti  id  in  eo  anno  plurimi  fuit^  tantan 
aes  dare  domino  damnas  esto.     (D.  9,  2,  2,  pr.) 

Tertio  antem  oapite  ait  eadem  lex  AqniUa  :  Caeterarmn  rermn,  praeter  homlnem 
•t  peeadem  occisos,  si  qnis  damnum   alteri  iudt,  quod  usseriti   trsserit,  rapecit 
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iDjaria,  qtumti  ea  rea  erit  in  diebua  triginta  proximis,  tantum  aes  domino  dare 
danmaa  eato.     <D.  9,  2,  27,  5.) 

In  ita  tenna  the  Aquilian  Law  did  not  apply  to  injoriea  to  freemen ;  bnt,  by  » 
Pr»torian  extension,  was  made  also  to  embrace  that  dasa  of  wrongs.  It  applied 
also  to  immoFeaUes,  as  will  be  afterwards  noticed ;  bat  in  the  main  it  was  con- 
fined to  damage  to  moveable  property,  whether  slaves^  animals,  or  inanimate  things. 

a.  The  constituent  elements  of  wrongful  harm. 

1.  The  acts  or  defaults  that  constitute  wrongful  harm. 

The  acHo  damni  injuria  is  established  by  the  Ux  Aquiiia.  The  first 
chapter  provides  that  if  any  one  wrongfully  (injuria)  kills  a  slave  or  four- 
footed  beast  reckoned  among  cattle  belonging  to  another,  he  shall  be  con- 
denmed  to  pay  to  the  owner  the  highest  value  that  property  bore  within  the 
year  preceding.    (J.  4,  3,  pr. ;  G.  3,  210.) 

And  the  aim  of  the  statute  in  providing  not  absolutely  for  four-footed 
beasts,  but  only  for  those  that  are  reckoned  among  cattle  {pecudes\  is 
this  : — It  would  have  us  know  that  the  provision  does  not  apply  to  wild 
beasts  or  to  dogs,  but  only  to  those  animals  that  can  properly  be  said  to 
graze  (pctsci)  —  horses,  for  instance,  mules,  asses,  oxen,  sheep,  she-goats. 
Swine,  too,  it  is  held,  are  included,  for  they  come  within  the  term  cattle, 
seeing  they  too  graze  in  flocks.  And  so  Homer  says  in  the  Odyssey,  in  a 
passage  cited  by  Aelius  Marcianus  in  his  Institutes — "Him  you  will  find 
sitting  near  his  swine ;  and  they  are  grazing  (nfLwrou)  near  the  rock  Korax, 
hard  by  the  spring  Arethusa.^    (J.  4,  3,  i.) 

Elephants  and  camels,  because  beasts  of  burden,  are  included  in  this  chapter. 
(D.  9,  2.  2,  2.) 

The  second  chapter  of  the  lex  Aquilia  is  not  in  use.    (J.  4,  3,  12.) 

This  chapter  referred  to  odOxpukiiio,     (See  Book  IL  Biv.  I.,  Accessory  Ck>ntractB.) 

The  third  provides  for  every  other  kind  of  damage.  Therefore  if  a  man 
wounds  a  slave,  or  a  four-footed  beast  reckoned  among  catde,  or  wounds  or 
kills  a  four-footed  beast  not  reckoned  among  cattle,  as  a  dog,  or  wounds  or 
kills  a  wild  beast,  as  a  bear  or  lion,  this  chapter  establishes  an  action  to  be 
brought  against  him.  And  wrongful  damage  {damnum  injuria  datum)  to 
all  other  animals,  and  also  to  anything  without  life,  gives  rise  to  a  claim 
under  this  part  of  the'  statute.  For  if  anything  is  burned  or  smashed 
{rufiium)  or  broken,  an  action  is  established  by  this  chapter.  The  one  term 
ruptum,  might  indeed  suffice  for  all  those  grounds  of  action,  for  it  means 
spoiled  iforruptum)  in  any  way.  And  therefore  not  only  burning  and 
breaking,  but  cutting  too,  and  crushing  and  spilling  and  destroying,  or  mak- 
ing worse  in  any  way,  are  included  under  this  term.  Nay,  an  opinion  has 
been  given  that  if  a  man  puts  anything  into  another's  wine  or  oil  to  spoil  its 
natural  goodness,  he  is  liable  under  this  part  of  the  statute.  (J.  4,  3,  13 ; 
G.  3,  217.) 

AcocMrding  to  the  interpretation  of  this  law,  only  those  injuries  were  understood  as 
indnded  thftt  were  caused  by  the  body  to  the  body  {corpore  corpori).  But  this 
nanownen  was  removed  by  the  Praetor. 

But  it  has  been  held  that  under  this  statute  there  is  a  direct  action  only 
if  the  man  does  the  damage  directly  with  his  own  body.     And  therefore 
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against  him  that  does  damage  in  some  other  way  utiles  acHones  are  usaaUy 
given.  If,  for  instance,  a  man  shuts  up  another  man's  slave  or  cattle  so  as 
to  starve  them  to  death,  or  drives  a  beast  so  furiously  as  to  founder  it,  or 
terrifies  cattle  into  rushing  over  a  cliff,  or  persuades  another's  slave  to  climb 
a  tree  or  go  down  a  well,  and  he  in  climbing  or  going  down  is  either  killed 
or  injured  in  some  part  of  his  body,  then  a  uHUs  actio  against  him  is  given 
Rut  if  a  man  thrusts  another's  slave  from  a  bridge  or  from  the  bank  into  a 
river,  and  the  slave  is  drowned,  then,  from  the  very  fact  that  he  threw  him 
in,  it  is  easily  seen  that  it  was  with  his  body  he  did  the  damage,  and  there- 
fore he  is  liable  under  the  lex  Aquilta.  But  if  it  is  not  with  the  body  that 
the  damage  is  done,  and  no  one's  body  is  injured  {nee  corpore  nee  corpori)^ 
but  in  some  other  way  damage  has  befsdlen  some  one,  then  as  the  ttciio 
AqtdHa  is  not  enough,  whether  direct  or  utilis^  it  is  held  that  the  guilty 
person  is  liable  to  an  actio  in  factum.  For  instance,  if  a  man,  moved  by 
pity,  frees  another's  slave  from  his  fetters  in  order  that  he  may  run  away. 
(J.  4,  3,  i6  ;  G.  3,  219.) 

VWAu  AeHo,  An  (leUo  was  said  to  be  utUU  when  it  was  granted  in  oasee  to  which 
it  was  not  strictly  applicable  through  the  intervention  of  the  Praetor.  The  object 
was  aooomplished  by  a  modification  of  Hhefoiimda  by  words  wide  enough  to  apply 
to  the  case  it  was  intended  to  cover.  The  precise  form  in  which  this  was  done  is  not 
known ;  no  example  of  a  formula  of  the  kind  is  to  be  found  in  the  sources.  But  it  is 
likely  that  the  alteration  was  slight  and  consistent  with  the  original  terms  of  tho 
action.  In  the  case  of  the  lex  AquiUa,  the  Pr»tor  extended  the  scope  of  the  statute 
by  giving  a  remedy  {lUilit  actio)  in  case  of  indirect  damage.  The  construction  put 
upon  the  statute  limited  its  application  to  direct  damage.  A  curious  parallel  is  to  be 
found  in  English  law,  by  the  introduction  of  the  action  of  tresiMtss  on  the  case,  by  the 
side  of  the  original  action  for  trespass.  The  word  "  uHUs  "  is  worthy  of  notice  ;  very 
frequently  the  Prtstorian  innovations  were  said  to  be  **utUUaU8  eauio.**  No  more 
striking  example  could  be  quoted  of  the  wide  and  flexible  authority  exerdaed  by  the 
PWBtor. 

Actio  in  f actum.  It  would  appear  that  cases  arose  within  the  mischief  intended  to 
be  redressed  by  the  lex  Aquilia,  but  not  oovrred  by  the  statute,  nor  by  the  wider 
phraseology  of  the  actio  tUiUs.  For  these  cases  the  PrsBtor  introduced,  says  Pom- 
ponius  (D.  19,  6,  11),  aetionet  in  factum  accomodatas  legi  AgtUliae,  elaewheie  said 
io  he  ad  exemplum  Ugit  Aquiliae.  (D.  9,  2,  58.)  Probably  the  name  actio  in  factum 
was  due  to  the  circumstance  that  the  Praetor  did  not  attempt  to  meet  the  caae  by  a 
variation  of  the  terms  of  the  statute,  but  stated  in  the  formula  that  if  the  fact  was 
so-and-so,  then  Hie  judex  should  have  power  to  condemn  the  defendant  to  pay  compen- 
sation. Thus  all  reference  to  the  authority  of  the  statute  was  left  out.  Whether  this 
was  the  case  or  not,  cannot  confidently  be  detennined  in  the  absence  of  examples  of 
formulae  in  the  actio  utilis  and  the  actio  in  factum  respectively.  Moreover,  once  the 
Frsetor  definitively  altered  the  law,  especially  under  the  Iftter  Roman  procedure,  not 
much  practical  importance  attached  to  mere  difierenoe  of  form  of  expression  in  the 
several  actions.  This  may  enable  us  to  understand  the  conflict  between  the  statement 
of  the  text  as  to  the  distinction  between  actio  utilie  and  actio  in/actofR,  in  the  case  of 
the  lex  Aquilia,  and  the  examples  cited  from  the  Digest  infra.  The  jurists  keep  up 
the  distinction  clearly  between  direct  damage  provided  for  by  the  statute,  and  damage 
that  was  not  direct,  but  whether  in  the  latter  case  it  was  actio  utiUs  or  eictio  in  factum 
they  did  not  take  the  trouble  always  to  distinguish.  But  the  statement  in  the  text 
doubtless  represents  the  correct  theoretical  distinction. 

A  pours  £'s  com  into  the  river  and  destroys  it.    This  case  is  covered  by  the  1 
of  the  statute.     (D.  9,  2,  27, 19.) 
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A  ttrikes  B's  money  out  of  his  hand,  and  it  falls  into  a  river  and  is  lost.  In  this 
case  there  lies  an  acUo  in  factum,     (D.  9,  2,  27,  21 ;  D.  19,  5,  14,  2.) 

A  gives  B's  oats  to  his  own  horse,  or  drinks  B's  wine.  As  no  damage  was  done  to 
the  oats  or  wine,  the  injury  is  indirect.     UtUis  actio,     (D.  9,  2,  30,  2. ) 

A  midwife  gives  her  patient  poison  by  pouring  it  down  her  throat.  This  is  a  direct 
injaiy  under  the  statute.  (D.  9,  2,  9.)  But  if  she  merely  gave  it  to  the  patient, 
who  drank  it  herself,  it  ii  indirect,  and  there  lies  an  actio  in  factum,     (D.  9,  2,  7,  6.) 

A  lights  a  fire,  which  it  is  B's  duty  to  watch.  B  falls  asleep,  and  in  consequence 
the  house  is  burnt.  It  may  be  said  B  did  nothing,  and  A  did  no  wrong.  The  injury 
being  indirect,  there  lies  agsinst  B  the  fUilii  actio.     (B.  9,  2,  27,  9.) 

A  smoked  B's  bees,  and  drove  them  away  or  killed  them.  Ulpian  says,  as  A  did 
not  kill  them,  but  merely  created  the  means  of  their  death,  the  remedy  is  not  by  the 
direct  action,  but  by  an  actio  ta  factum,  (D.  9,  2,  49,  pr.)  Hue  dedsion  disagrees 
abo  with  the  distinction  made  by  Justinian  in  the  text,  for  when  they  are  killed,  the 
harm  is  done  to  the  bodies  of  the  bees. 

A  held  a  slave  while  B  killed  him.  B  committed  a  direct  injury,  A  only  contributed 
to  it  indirecUy.    Against  A  lies  an  aceu>tn/a««um.    (D.  9,  2,  11, 1.) 

A  scares  a  horse  on  which  the  slave  of  B  is  riding,  and  the  slave  is  thrown  off  into 
a  river  and  drowned.    Against  A  lies  an  actio  in  factum,     (D.  9,  2,  9,  8.) 

A  cuts  a  rope  by  which  a  boat  is  moored ;  the  boat  drifts  and  is  lost.  Against  A 
lies  an  aaio  in  factum.    (D.  9,  2,  29,  5.) 

A  drives  his  cattle  into  B's  field  without  B's  authority,  and  allows  them  to  eat  the 
grsss.    Against  A  lies  an  actio  in  factum.     (C.  8,  85,  6.) 

A  sets  on  a  dog  that  bites  B.  If  A  h^d  the  dog  and  set  him  on,  the  injury  is 
direct ;  but  if  he  did  not  hold  the  dog,  the  action  ii  infactuwL    (D.  9,  2,  11,  5.) 

2.  The  damage  must  be  capable  of  being  measured  in  money 
in  order  to  support  an  action  on  the  lex  Aquilicu  But  when 
the  damage  cannot  be  so  estimated,  recourse  may  sometimes  be 
had  to  the  remedy  for  injuria.  Thus,  if  a  blow  or  injury  to  a 
slave  does  not  depreciate  his  value  in  the  market,  it  is  not 
damnum;  it  may,  however,  be  injuria.  If  the  slave  requires 
medical  attendance,  then  he  is  considered  as  receiving  damnum. 
(D.  9,  2,  27,  17.)  It  may,  indeed,  happen  that  some  injuries 
(as  castration)  enhance  the  pecuniary  value  of  a  slave  ;  and 
in  that  case  the  remedy  of  the  master  is  to  sue  for  the  wrong 
to  the  person  (injuria).     (D.  9,  2,  27,  28.) 

3.  The  right  that  an  owner  has  against  men  generally  is  not 
that  the  usefulness  of  his  moveables  shall  not  be  impaired  by 
any  act  of  theirs  ;  that  would  be  putting  it  too  wide,  for  men 
are  not  responsible  for  accident ;  but  his  right  is  that  they  shall 
not,  by  their  malice  or  negligence,  impair  the  usefulness  of  his 
property.  This  delict  is  accordingly  wider  than  injuria.  There 
can  be  no  injuria  without  intention;  damnum  injuria  may 
result  from  carelessness  only.  Hence  a  noticeable  difference. 
A  mistake  as  to  the  character  of  the  person  insulted  or  assaulted 
sometimes  removed  the  attack  from  the  category  of  injuria. 
But  if  a  man  kills  a  slave  under  the  belief  that  he  is  a  freeman. 
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be  does  not  escape  paying  damages  to  the  owner  of  the  slave 
for  his  loss.     (D.  9,  2,  45,  2.) 

He  kills  wrongfully  {injuria)  to  whose  malice  {dolus)  or  negligence  death 
is  due  ;  nor  is  there  any  other  statute  to  punish  damage  done  otherwise  than 
wrongfully.  And  therefore  he  goes  unpunished  that  without  neglig^ence  or 
wilful  wrong  does  damage  by  some  accident.     (G.  3,  21 1.) 

And  he  that  kills  by  accident  is  not  liable  under  this  statute,  if  only  no 
negligence  is  shown  on  his  part.  For  otherwise,  under  this  statute,  a  man 
is  liable  for  negligence  quite  as  much  as  for  malice.    (J.  4,  3,  3.) 

Therefore,  if  a  man  is  playing  with  javelins,  or  practising,  and  pierces 
your  slave  as  he  is  passing,  a  distinction  is  made.  For,  if  the  man  is  a 
soldier,  and  in  the  Campus  Martius,  or  any  other  place  where  men  usually 
train,  the  act  does  not  imply  negligence  on  his  part ;  but  if  any  one  else 
does  such  a  deed,  then  he  is  chargeable  with  negligence.  And  the  same  rule 
of  law  applies  to  the  soldier  too  if  he  does  the  deed  in  any  other  place  than 
that  set  apart  for  soldiers  to  practise  in.    (J.  4,  3,  4.) 

And  again,  if  a  pruner,  by  breaking  down  a  branch  from  a  tree,  kills  your 
slave  as  he  passes,  then  if  this  is  done  near  a  public  road  or  one  used  by  the 
neighbours,  and  he  did  not  first  shout  out  so  that  an  accident  might  be 
avoided,  he  is  chargeable  with  negligence.  But  if  he  did  first  shout  out  and 
the  slave  did  not  care  to  take  heed,  the  pruner  is  free  from  blame.  And 
so  too  if  he  happened  to  be  cutting  at  a  place  quite  off  the  road  or  in  the 
middle  of  a  field,  although  he  did  not  first  shout  out ;  because  there  no  out- 
sider had  any  right  to  go  to  and  fro.     (J.  4,  3,  5.) 

And  further,  if  a  doctor,  after  operating  on  your  slave,  fails  to  see  to  the 
healing  of  the  wound,  and  therefore  the  slave  dies,  he  is  chargeable  with 
negligence.    (J.  4,  3»  6.) 

Want  of  skill,  too,  is  reckoned  as  negligence;  if,  for  instance,  the 
doctor  kills  your  slave  by  bad  surgery  or  by  giving  him  wrong  drugs. 

(J.  4i  3,  7.) 

And  if  mules  that  the  driver  from  want  of  skill  cannot  hold  in  run  over 
your  slave,  the  driver  is  chargeable  with  negligence.  And  even  if  it  was  from 
want  of  strength  that  he  could  not  hold  them  in,  though  another  stronger  man 
could  have,  he  is  liable  for  negligence  all  the  same.  And  the  same  decisions 
apply  to  the  rider  that  cannot  keep  in  his  horse,  whether  from  want  01 
strength  or  from  want  of  skill.     (J.  4,  3,  8.) 

A  sets  his  stubble  or  thorns  on  fire,  and  the  flames  are  carried  so  far  as  to  bum  B'a 
com  or  vines.  Is  A  responsible  ?  It  depends  on  the  circumstanoee  of  the  case.  If 
it  was  a  windy  day,  and  A  did  not  take  precaution  against  the  fire  spreading,  or  if  he 
has  not  watched  it,  he*  is  liable.  But  if  he  took  all  reasonable  care,  and  »  8udd<m  gust 
of  wind  carried  the  flames,  he  is  not     (D.  9,  2,  30,  3.) 

They  that  place  traps  to  catch  animals  in  roads  or  pathways  are  responsible  for 
all  damage ;  but  not  if  the  traps  are  in  places  usually  chosen  for  the  purpose. 
(D.  9,  2,  2&)  If,  however,  a  person  that  has  no  right  to  place  traps  does  so,  and 
cattle  grazing  on  the  adjoining  lanU  have  been  caught  in  them,  the  person  that  set 
the  traps  is  responsible.     (D.  9,  2,  29.) 

Contributory  Negligence.  —  Even  a  person  negligently 
causing  an  injury  is   relieved  from   blame  if  the  damage  is 
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accomplished  only  by  the  concurrent  negligence  of  the  sufferer. 
Hence  there  was  no  remedy  when  the  sufferer  had  the  power  to 
escape  from  the  danger,  and  did  not  exert  himself  to  do  sa 
He  could  only  claim  compensation  when  he  either  did  not 
foresee  the  injury,  or  could  not  have  helped  himself  if  he  had 
foreseen  it    (D.  9,  2,  28,  1.) 

4.  In  certain  cases,  when  a  man  was  so  situated  that  he 
could  not  help  inflicting  some  injury  upon  another's  property 
in  order  Uy  avoid  a  greater  to  his  own,  he  was  allowed  with 
impunity yio  do  that  injury. 

Ahmtte  might  be  pulled  down  to  preTent  the  tpread  of  flameB  from  »  fire ;  and  even 
if  the  precaution  proved  to  be  unnecessary,  the  owner  of  the  house  had  no  redress, 
unless  it  had  been  pulled  down  in  an  irrational  panic,  and  not  from  a  reasonable  view 
of  the  danger.     (D.  9,  2,  49,  1.) 

A  ship  is  driven  in  a  storm  among  the  ropes  anchoring  another  vessel,  and  it 
cannot  be  extricated  except  by  cutting  the  ropes.  The  owner  of  the  vessel  in  danger 
has  a  light  to  out  the  ropes,  and  does  not  subject  himself  to  any  action  for  damages. 
The  same  role  implied  when  a  vessel  without  any  fault  had  got  entangled  among  fisher- 
It  oould  cut  ito  way  out.     (D.  9,  2,  29,  S.) 


fi.  What  persons  (besides  owners)  may  sue  for  wrongful 
harmt 

As  in  the  case  of  furtum,  the  delict  of  damnum  injuria  might 
be  committed  against  any  one  having  a  right  in  rem  to  a  thing, 
although  not  owner  {domvmAs).  Under  the  Aquilian  law,  indeed, 
this  was  not  so  ;  the  only  person  that  had  a  remedy  under  that 
enactment  was  the  owner.  (D.  9,  2,  11,  6.)  But  just  as  the 
Pr»tor  gave  a  remedy  for  indirect  as  well  as  direct  damage,  so 
he  provided  a  remedy  to  persons  having  an  interest  in  the  use- 
fulness of  the  property,  although  their  interest  fell  short  of  full 
ownership. 

1.  The  bona  fide  possessor  had,  Ulpian  tells  us,  an  actio  m 
factum  against  all  that  did  harm  to  his  moveable  property,  even 
if  it  was  the  owner  himself.     (D.  9,  2, 17.) 

2.  The  fructuariuB  and  tMuariue  also  had  a  remedy  {utile 
judicium)  after  the  analogy  of  the  Aquilian  law  {ad  exemplum 

le^  Aquilice)j  even  against  the  owner.  (D.  9,  2,  11,  10 ; 
D.  9,  2,  12.)  Hence  if  the  owner  has  killed  a  slave  that  he 
had  given  in  usufruct  to  another,  he  must  give  compensation. 

3.  To  one  having  a  servitude. 

A  has  an  aqueduct  over  B's  land,  and  it  is  pulled  down  by  C.  According  to  a  rule 
hereafter  to  be  more  fully  explained,  the  aqueduct,  being  attached  to  B's  land, 
belonged  in  law  to  B.  A,  however,  can  bring  an  action  {actio  utilis)  against  C  for 
the  damage.     (D.  9,  2,  27,  32.) 
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4.  Secured  creditor.  The  right  of  a  creditor  to  the  thing 
pledged  may  be  as  effectually  impaired  by  injuring  the  thing 
as  by  stealing  it.  He  has,  therefore,  the  same  action  as  a  bona 
fide  possessor,  even  against  the  owner.  (D.  9,  2,  17.)  He 
may  sue  for  the  amount  of  his  interest  in  the  debt,  and  the 
owner  may  sue  for  the  balance,  if  any.     (D.  9,  2,  30, 1.) 

5.  Borrower.  The  borrower  of  clothes  destroyed  while  in 
his  custody  by  another  has  no  remedy.  The  action  must  be 
brought  by  the  owner  (domimts).    (D.  9,  2,  11,  9.) 

B.  Duties  of  the  owner  of  animals  {res  ae  moventes), 
I.  Pauperies. 

On  account  of  irrational  animals  that  from  wantonness  or  heat  or  their 
savage  nature  have  done  damage  (paufieries),  a  noxalis  actio  is  set  forth 
in  the  statute  of  the  XII  Tables.  (But  if  those  animals  are  given  up  in 
satisfaction  of  the  wrong,  then  the  defendant  is  free,  for  so  the  statute 
expressly  provides.)  Suppose,  for  instance,  that  a  kiddng  horse  or  an  ok 
in  the  habit  of  goring  has  kicked  or  gored  a  man,  then  this  action  lies.  But 
it  applies  to  those  animals  only  that  are  stirred  up  contrary  to  the  nature 
of  their  kind ;  for  if  they  are  wild  beasts  by  blood,  the  action  is  void.  I^ 
therefore,  a  bear  escapes  from  his  owner  and  then  does  harm,  his  former 
owner  cannot  be  sued  ;  for  he  ceased  to  be  owner  when  the  wild  beast  escaped. 
Pauperies  is  damage  done  without  injuria  on  the  doer's  part.  For  indeed 
no  animal  can  be  said  to  do  an  injuria^  seeing  it  lacks  sense.  So  much  for 
the  noxalis  actio.    (J.  4,  9,  pr.) 

The  XII  Tables  gave  an  action  if  a  quadruped  had  done 
harm.  (St  quadrupes  pauperiem  feaisse  dicetur.)  (D.  9,  1,  1,  pr.) 
If  any  other  animal  than  a  quadruped  did  the  injury,  an  action 
was  also  provided  by  the  Praetor  {utUis  actio).  (D.  9,  1,  4.) 
This  rule  applies  only  to  tame  animals,  not  to  wild,  for  the 
reason  stated  in  the  text.  The  analogy  with  noxa  is  kept  up. 
Noxia  is  when  a  slave  does  that  which  in  a  freeman  would  be 
wrong ;  pauperies  is  the  damage  done  by  an  animal  contrary  to 
its  usual  nature,  and  therefore  bearing  a  kind  of  resemblance 
to  wrongs.  If  a  tiger  destroys  a  human  being,  it  but  acts 
according  to  its  nature ;  but  when  an  ox  gores,  the  act  may  be 
regarded  as  a  breach  of  the  good  behaviour  that  is  its  second 
nature.  In  another  point,  the  same  analogy  was  preserved. 
The  responsibility  for  the  mischief  followed  the  animal,  and 
fell  upon  the  person  to  whom  for  the  time  it  belonged  {noxa 
caput  sequitfir).     (D.  9,  1,  1,  12.) 

No  action  lay  if  the  animal  were  irritated  or  roused  by 
another.  (Paul,  Sent.  1,  15,  3.)  Thus  when  a  horse  was  struck 
by  a  dolo  or  a  spur,  and  reared  and  kicked  a  person,  it  did  not 
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commit  pauperieB.  The  injury  was  not  the  result  jof  an  outbreak 
of  unusual  badness,  but  was  due  to  the  mismanagement  of  the 
horseman;  and  therefore  the  owner  of  the  horse  is  not  re- 
sponsible, but  only  the  person  that  irritated  the  horsa  So 
if  the  fstult  is  with  the  driver,  or  the  mischief  results  from 
the  beast  being  overloaded,  or  from  the  nature  of  the  place 
where  it  happens,  no  responsibility  attaches  to  the  owner,  but 
compensation  may  be  demanded  from  the  person  in  the  wrong. 
(D.  9,  1,  1,  4.) 

IL  Edict  of  the  ^dile  in  regard  to  animals  that  do  not  fall 
mider  the  head  of  pattperies. 

It  must  be  borne  in  mind,  too,  that  an  edict  by  the  iCdiles  forbids  us  to 
keep  a  dog,  a  boar,  a  wild  boar,  a  bear,  or  a  lion,  where  there  is  a  path  in 
common  use.  And  if  despite  this  we  do  so,  and  a  freeman  suffers  hurt,  the 
owner  will  be  condemned  to  pay  such  a  sum  as  the  judge  shall  think  fahr 
and  right ;  while  for  all  other  damage  the  owner  must  pay  double  the  loss. 
And  beside  these  actions  allowed  by  the  iEdiles,  the  actto  de  pauperis 
too  will  stand.  For  when  several  actions,  especially  if  penal,  bearing  on 
the  same  matter,  meet,  recourse  to  one  never  does  away  with  another. 
(J.  4.  9»  «•) 

Justinian  omits  the  penalty  of  20  aoUdi  for  killing  a  freeman. 

When  a  dog  is  chained  in  a  house,  and  some  one  stumbling 
on  it  accidentally  is  bitten,  the  owner  is  not  liable  (D. 
9,  1,  2, 1) ;  but  if  the  owner  takes  it  into  a  place  where  he 
ought  not,  or  by  not  keeping  it  sufficiently  in  hand  allows  it  to 
slip,  he  is  responsible  for  his  negligence  and  must  pay  all 
&e  damage ;  nor  does  he  escape  by  the  surrender  of  the  dog. 
(D.  9,  1, 1,  5.) 

Second,  Bights  to  Immoveables. 

A.  Rights  of  owner  against  all  men  generally. 

(a.)  Deprivation  of  simple  possession. 

I.  By  Fraud.     Removing  landmarks  (de  termino  moto). 

An  immoveable,  from  its  nature,  cannot  be  stolen.  Theft, 
therefore,  has  no  application  to  land.  There  is,  however,  an 
analogous  offence— removing  the  landmarks,  and  stealing  land 
by  inches.  We  are  told  by  Dionysius  Halicamassus  (Antiq. 
Rom.  2,  75)  that  Numa  made  a  law  on  the  subject.  Although 
Noma  may  be  regarded  as  a  myth,  there  can  be  no  doubt  that 
aa  soon  as  private  property  in  land  was  recognised,  the  offence 
of  removing  landmarks  had  to  be  provided  for.  Numa,  we  are 
told,  ordered  every  man  to  mark  the  boundary  of  his  land, 
and  to  set  up  stones,  which  were  made  sacred  to  Jupiter  Ter- 
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minalia,  and  that,  once  a-year,  on  a  day  appointed,  the  people 
ohoTild  assemble  and  offer  up  sacrifices  of  grain  and  fruits  at  the 
boundaries.  This  is  the  mythical  origin  of  the  feast  of  the 
TerminaUa.  If  anyone  dared  to  remove  or  shift  a  landmark,  he 
was  devoted  to  the  god  that  watched  boundaries,  and  could 
be  killed  by  anyone  with  impunity.  The  same  sanction  was 
extended  to  the  Ager  Homanus,  and  the  same  punishment  de- 
nounced against  those  that  took  from  it  to  increase  their  ager 
privatus. 

The  Agrarian  law  passed  by  Gains  Caesar  established  a  fine 
of  50  aurei  for  every  landmark  thrown  down  or  shifted,  and 
allowed  anyone  to  bring  the  action.  (D.  47, 21, 3,pr.)  Nerva 
allowed  a  master  to  pay  the  fine,  if  his  slave  had  removed  a 
landmark  without  his  knowledge ;  and  if  the  master  refused, 
the  slave  was  condemned  to  death.  (D.  47,  21,  '6^  IJ)  Hadrian 
made  the  offence  a  crime.     (D.  47,  21,  2.) 

IL  By  Force.     {De  vi  et  vi  armata.) 

As  there  could  be  no  theft  of  an  immoveable,  so  there  could 
be  no  robbery  of  it.  Still  an  owner  might  be  ejected  from  his 
lands  by  force,  and  this  constituted  an  infraction  of  his  rights, 
for  which  a  remedy  was  provided,  not  by  the  usual  method  of 
actions,  but  by  interdict.     (D.  43,  16,  3,  15.) 

1.  The  ejectment  of  any  person  from  an  immoveable  by 
force,  with  or  without  weapons,  was  a  wrong  remediable  by 
interdict.  The  essential  characteristic  of  it  was,  however,  that 
it  was  available  for  a  mere  possessor,  whether  he  was  owner 
(dominua)  or  not.  But  it  may  be  regarded  as  part  of  the  legal 
protection  of  owners,  for  of  course  an  owner  out  of  possession 
could  not  be  dispossessed  by  violence  or  in  any  other  way. 

2.  A  distinction  was  drawn  between  force  with  weapons 
(via  armata)  and  force  without  weapons  (via  eoUidiana).  The 
most  important  distinction  between  the  two  forms  of  force  was 
this :  any  possessor,  however  unjust  his  possession,  was  entitled 
to  protection  against  armed  violence ;  but  a  person  that  had 
acquired  possession  by  fraud  or  force,  or  was  a  mere  tenant-at- 
will  of  the  ejector,  had  no  redress  if  he  were  dispossessed  by 
force  without  weapons.     (D.  43,  16,  14.) 

An  interdict  for  recovering  possession  is  usually  given  when  a  man  has 
been  ejected  by  force  from  the  possession  of  a  farm  or  a  house.  He  has 
then  given  him  the  interdict  l/nde  vi  [which  commences,  l/fuii  tu  ilium  vi 
tUjecistt\,    (J.  4.  I5»  6 ;  G.  4, 154.) 

By  it  the  ejector  is  compelled  to  restore  possession,  if  only  the  ejected  did 
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not  get  possession  from  his  opponent  by  force,  by  stealth,  or  by  leave  (nu 
vi  nee  clam  necprecario).  But  if  he  did,  he  can  be  ejected  with  impunity, 
(G.  4.154.) 

Sometimes,  however,  the  Praetor  will  compel  me,  when  I  have  ejected  a 
man  that  got  possession  from  me  by  force,  by  stealth,  or  by  leave,  to  restore 
possession, — as,  for  instance,  when  I  have  ejected  him  with  arms.  For  on 
account  of  the  aggravation  of  the  offence  I  must  suffer  punishment  so  far  as 
to  reinstate  him  in  possession.    (G.  4,  1 55.) 

Thus  a  person  forcibly  dispossessed  could  resort  to  simple 
force,  without  weapons,  to  recover  possession.  This  did  not, 
however,  interfere  with  the  right  of  self-defence.  An  armed 
attack  could  be  repelled  by  arms ;  and  even  if,  in  the  vicis- 
situdes of  the  conflict,  the  possessors  should  be  turned  off  their 
own  land,  they  still  had  a  right  to  use  arms,  if  possible,  to  get 
back.  The  whole  fight  must,  however,  be  a  single  transaction ; 
if,  being  turned  out,  the  owner  retired,  and  affcer  recruiting  his 
forces  renewed  the  conflict,  he  would  not  be  justified  (won  ex 
intervallo  Bed  ex  continenii),     (D.  43,  16,  3,  9.) 

But  in  the  time  of  Justinian  this  distinction  wos  no  longer 
regarded. 

By  the  interdict  [/fu!e  vi  the  ejector  is  compelled  to  restore  possession, 
even  although  the  ejected  got  possession  from  him  by  force,  by  stealth,  or  by 
leave.  But  under  our  sacred  constitutions,  as  we  have  said  above  (p.  242X 
if  any  man  seizes  on  a  thing  by  force,  then  if  it  is  part  of  his  goods  he  is 
deprived  of  its  ownership  ;  if  it  belongs  to  another,  he  is  compelled  first  to 
restore  and  then  to  pay  its  value  to  the  victim  of  his  force.  And  further,  he 
that  ejects  anyone  from  possession  by  force  is  liable  under  the /^;r- T^^/iVi  ^  ^/x 
for  employing  force,  either  private  or  public.  Force  is  private  if  no  arms  are 
used ;  but  if  arms  are  used  to  drive  a  man  out  of  possession,  then  the 
force  is  public.  And  by  the  name  arms  is  to  be  understood  not  only  shields 
and  swords  and  helmets,  but  also  clubs  and  stones.    (J.  4, 15, 6  ;  G.  4, 1 55.) 

If  there  ue  several  ejectors,  and  only  one  has  a  rod  or  sword,  it  gives  the  char- 
acter of  armed  violence  to  the  attack.  (D.  48, 16,  3,  3.)  Even  if  they  came  miarmed, 
bat  took  them  up  in  the  fight  (D.  43,  16,  3,  4),  or  brought  arms  and  refrained  from 
oaing  them,  it  was  armed  force.  (D.  43,  16,  3,  5.)  It  was  essential,  however,  that 
posseosion  shoald  be  gained  by  the  exercise  of  force,  and  not  by  mere  threats.  (D. 
43.  16,  8,  7.) 

(B.)  Rights  to  the  enjoyment  and  use  of  an  immoTeabla 
I.  Secretly  cutting  down  trees  {arhorum  fxirtim  caeaarum) 
(D.  47,  7)  was  a  special  oflFence  created  by  the  XII  Tables,  but 
scarcely  distinguishable  from  theft.  When  anything  attached 
to  an  immoveable  was  removed,  it  was  at  once  regarded  as  a 
moveable,  and  the  person  that  took  it  as  a  thief.  If  the  person 
that  cut  or  destroyed  a  tree  had  no  intention  to  steal,  but 
had  a  simple   desire   for  mischief,   then  he  was    responsible 
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for  damnum  injuria.  Now,  as  in  cntting  a  tree  a  person  could 
be  actuated  only  by  one  of  those  two  motives,  either  stealing 
or  mischief,  there  would  seem  to  be  no  necessity  for  creating 
the  special  offence  arhorum  furtim  cassarum.  The  penalty  fixed 
by  the  XII  Tables  was  changed  by  the  Praetor  into  a  penalty  of 
double  the  value  of  the  trees.     (D.  47,  7,  7,  7.) 

II.  Secretly  or  forcibly  interfering  with  an  owner  in  the  use 
of  his  land.     (Interdict  qaod  m  aut  clammy 

V.  What  acts  constituted  a  wrong  remediable  by  this  inter- 
dict t  The  interdict  quod  w  aiU  clam  applied  only  to  immove- 
ables {quaecunque  in  solo  vi  aut  clam  fiunty  D.  43,  24,  1,  4),  and 
provided  generally  for  most  injurious  acts  done  thereto.  (D 
43,  24,  20,  4) 

A  poan  something  down  B's  weU,  and  spoils  the  water.     (IX  48,  24,  11,  pr.) 

A  has  pushed  £*8  vines  on  to  his  (A's)  own  land,  and  they  have  taken  root,  so  thai 
B  has  lost  the  right  to  remove  them.     (D.  43,  24,  22.) 

A  earries  away  the  stakes  supporting  B's  vines.     (D.  48,  24,  11,  8.) 

A  polls  down  B*s  house.     (B.  48,  24,  7,  9.) 

A  carries  away  B's  tiles  lying  ready  to  be  placed  on  his  hoase  ;  this  is  theft  (D. 
43,  24,  9,  pr.)  If,  however,  the  tiles  are  on  the  house  (D.  48,  24,  7,  10),  whether 
actually  fixed  to  the  roof  or  simply  lying  thereon  (  B.  43,  24,  8),  it  is  not  theft,  but  a 
wrong  remediable  by  the  interdict 

A  lops  the  branches  of  B's  trees.     (B.  43,  24,  9,  pr.) 

A  removes  from  B's  land  or  house  any  fixture  (aHqaid  aedibui  adfixum),  (D.  48, 
24,  9,  2.)  This  does  not  include  keys,  door-ban  not  fixed  to  the  door,  lattices  or 
windows  not  fixtures.     (D.  43,  24,  9,  1.) 

A  goes  upon  B's  farm  and  scatters  the  dang  from  his  dung-heap.  If  A  scattered 
it  over  fields  already  manured,  which  might  be  injured  from  the  excess,  it  was  a 
violation  of  B's  right  to  his  immoveable.     (D.  43,  24,  7,  6.) 

A  ploughs  B's  meadow,  or  digs  a  ditch  in  his  land.  (D.  48,  24,  9,  8  ;  D.  48,  24, 
22,  1.)  Bat  this  was  not  an  ofienoe  when  done  by  a  tenant  in  due  course  of  cul- 
tivation, even  against  the  wishes  of  the  owner,  unless  harm  was  done  by  it  (D.  43, 
24,  7,  7.) 

A  lops  pollards  (aiha  caedua)  belonging  to  B.  If  they  are  unripe,  it  is  an  offence 
('D.  48,  24,  18,  pr.) ;  if  mature,  no  harm  is  done  to  the  owner,  and  there  is  no  offence, 
unless  A  intends  to  carry  them  off  for  his  own  use  ;  in  which  case  he  commits  theft 

2°.  To  constitute  a  wrong,  the  injurious  acts  must  be  done  by 
force  or  secretly  ;  that  is,  as  interpreted  by  the  jurists,  against 
the  will  or  without  the  consent  of  the  owner. 

Ulpian  says  the  definition  of  Quintus  Mucius  Scaevola  satisfied  him.  A  person 
does  anything  by  force  (vi)  when  he  does  what  he  is  forbidden  to  do  by  the  owner. 
(D.  43,  24, 1,  5  ;  D.  60,  17,  78,  2.) 

Three  definitions  are  given  in  the  Digest  of  secret  damage. 

A  person  Joes  a  thing  secretly  {dam)  when  he  does  that  which  he  knows  to  be 
disputed,  or  likely  to  be  made  the  subject  of  dispute   (Qaintus   Mucius  Scaevola, 

*  Ail  PrcUor :  Qnod  vi  av$  dam  actum  ett,  qua  de  re  agitur,  id  quum  experiendi 
poUttas  est,  raiUwu,     (D.  43,  24,  1.) 
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D.  50,  17,  78,  2) ;  or  when  he  does  something  without  the  knowledge  of  his  adver 
aaiy,  and  has  not  informed  him  of  it,  provided  he  either  expected,  or  might  reasonably 
expect,  a  dispate  with  him  (D.  43,  24,  3,  7,  Cassins)  ;  or  when  he  ooncealB  an  act 
from  a  person  that  he  knows  would  forbid  it,  and  either  thinks,  or  has  reason  to  think^ 
that  it  would  be  forbidden.     (D.  43,  24,  8,  8,  Aristo.) 

As  in  the  case  of  theft,  the  remedy  here  described  may  be 
resorted  to  by  anyone  having  an  interest  in  the  immoveable, 
even  against  the  owner.  {Non  solum  domino  praedii  sed  etiam 
Ms  quorum  interest  opus  non  factum  esse.)  (D.  43,  24,  11,  14.) 
Hence  by  the  usufructuary.     (D.  43,  24,  12.) 

HL  In  certain  cases  the  interdict  lUi  possidetis,  although 
having  essentially  a  different  scope  (see  Possession  Appendix 
to  Dominium),  was  admissible  as  a  remedy  for  injurious  acts 
done  to  land. 

To  prohibit  a  man  from  building  on  his  own  ground  was  io 
a  sense  robbing  him  of  possession.  (D.  43,  17,  3,  2;  D.  41,  2, 
52,  1.)  So  when  a  tenant  (inquilinus)  refuses  to  allow  the 
owner  to  enter  and  repair.  (D.  43,  17,  3,  3.)  When  a  neigh- 
bour places  his  rafters  partly  on  my  wall  and  partly  on  his  own, 
he  may  be  compelled  to  take  them  off  by  the  interdict  uti  possi- 
detis.    (D.  43, 17,  3,  9  ;  D.  43,  17,  3,  6.) 

IV.  Damage.     Damnum  injuria. 

The  action  founded  on  the  Aquilian  law,  which  has  been 
explained  in  its  application  to  moveables,  was  also  available  for 
similar  damage  done  to  immoveables,  as  setting  a  house  or  vine- 
yard on  fire  (D.  9,  2,  27,  7),  or  pulling  down  a  house.  (D.  9,  2, 
27,  31 ;  C.  3.  35,  2.) 

B.  Rights  of  owners  of  conterminous  immoveables. 

L  "  The  Pr»tor  says,  when  a  tree  from  your  house  hangs 
over  his  house,  if  it  is  your  own  fault  that  you  do  not  take  it 
away,  I  forbid  the  use  of  force  to  hinder  him  then  from  freely 
taking  it  away  and  keeping  it  himself."     (D.  43,  27,  1.)^ 

When  a  tree  growing  upon  A's  land  overhangs  the  field 
or  building  of  B,  if  A  does  not  cut  it  down,  he  must  suffer 
B  to  do  so.  In  the  case  of  a  house,  the  rule  is  subject  to  no 
qualification,  but  in  the  case  of  a  field  it  applies  only  to  pruning 
trees  to  the  height  of  15  feet  from  the  ground.  (D.  43,  27,  1,  7.) 
The  earliest  law  was  in  the  XII  Tables,  and  the  object  was  to 


*  Aii  Proetor :  Quae  arbor  ex  aedibut  tuii  in  aedes  tUiua  impendet,  ti  per  te  tktt 
qtumimu  earn  adima$,  tunc  quominui  iUi  earn  arborem  adimere  Hbque  habere,  liccai 
wmjieriveto. 
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prevent  fields  being  injured  by  the  shade  thrown  from  treea. 
(D.  43,  27,  1,  9.) 

II.  A  right  to  gather  fruits  falling  on  another's  land  (de 
glande  Ugenda). 

"  The  Pr»tor  says,  when  acorns  from  his  land  fall  on  yours^ 
1  forbid  you  to  use  force  to  hinder  him  from  freely  picking 
them  up  and  carrying  them  away  every  third  day."  *  (D.  48, 
28,  I.) 

The  word  acorn  (glans)  used  in  the  interdict  covers  all  fruits. 
(D.  50,  16,  236,  1.)* 

III.  Protection  from  flooding  by  rain  water  {aquae  phmae 
arcendae.    D.  39,  3.) 

In  the  absence  of  a  servitude  no  owner  had  a  right  to  the 
rainfall  from  the  lands  of  an  adjoining  proprietor.  Every 
owner  had  a  right  to  the  water  that  fell  on  his  own  land  (D. 
39,  3, 1,  11),  and  to  keep  it  back,  even  although  he  had  been 
accustomed  to  let  it  pass  on  to  his  neighbour.  (D.  39,  8,  21.) 
So  when  a  man  by  digging  on  his  own  land  dried  up  his  neigh- 
bour's well,  his  conduct  was  not  actionable.     (D.  39,  3,  1,  12.) 

But  every  landowner  had  a  right  to  prevent  any  change  in 
his  neighbour's  land  by  which  rain  water  not  hitherto  running 
on  to  his  land  was  made  to  pass  on  to  it.  (D.  39,  3,  1,  2 ;  D. 
39,  3,  1,  22  ;  D.  39,  3,  1,  14.)  There  was  no  remedy  against 
the  overflow  of  water  from  thermal  springs  (D.  89,  3,  3, 1),  nor 
when  buildings  were  injured,  for  the  action  was  given  for  the 
protection  of  fields.     (D.  39,  8,  1,  17.) 

But  an  owner  had  a  right  to  alter  the  state  of  his  land,  so  as 
to  throw  rain  water  on  his  neighbour  when  it  was  required  for 
the  purpose  of  cultivation.  (D.  39,  3, 1,  15.)  Thus,  he  could 
make  any  works  for  the  purpose  of  reaping  the  finiits  of  his 
land  (D.  39, 3,  I,  7),  including  under  that  designation  the  whole 
produce  of  land,  such  as  chalk  or  stones,  as  well  as  grapes  or 
corn.     (D.  50,  16,  77.) 

Ditches  made  for  the  purpose  of  drying  the  land  were  also 
within  the  exception  (D.  33, 3, 1, 4);  not,  however,  to  let  the  water 
run  on  to  his  neighbour,  but  to  sink  into  the  ground ;  for,  says 
Ulpian,  no  one  has  a  right  to  improve  his  land  by  making  his 
neighbour's  worse.  If  the  owner  of  the  land  that  suffers  from 
the  incursion  of  rain  water  has  given  his  consent  to  the  opera- 

>  Ait  Pnetor:  **  Olandem  quas  ex  iUius  agro  in  tuum  eadat,  quommtu  tOi  tcrfk 
fuoque  die  legere,  wiifvrrt  liceat,  mm  fieri  veto" 
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tion  that  has  caused  the  misBchiefy  he  has  no  remedy.  (D.  39,  i\ 
19,)  Nor  is  there  any  reraedy  when  the  constmction  of  the 
works  was  authorised  by  the  State  (D.  39,  3,  2, 3),  or  had  existed 
from  beyond  the  memory  of  persons  alive.  (D.  22,  3, 28 ;  D.  39, 
3,  2,  3.) 

INVESTITIVE,    DIVESTITIVE,    AND    TRANSVESTITIVE    FACTS, 

Having  examined  the  rights  and  liabihties  of  au  owner,  we 
have  now  to  inquire  into  the  ways  in  which  these  rights  may 
be  acquired,  transferred,  or  extinguished.  Throughout  this 
part  of  the  exposition  it  is  conveinient  to  assume  that  the 
investitive  or  divestitive  facts  operate  without  restriction,  and 
afterwards  to  point  out  the  restrictions  to  which  they  are  sub- 
ject.    The  following  is  the  arrangement : — 

Intsstitivs  Faot. — Oecupatio, 
DAvmmivji  JfAm.—Derdkiio, 
TuAJWVMBTmvE  Faots. 

A.  Facts  belonging  to  the  anoient  law  {ex  jure  dvili), 

I.  Mancipatio. 
II.  Casio  in  jure, 

III.  Ustteapio. 

IV.  Adjudieaiio  (see  joint-ownersliip). 
V.  Legatum, 

B.  Faots  belonging  to  the  law  as  expanded  and  settled  in  the  time  of  Jnstiniar 
{ex jure  pcniMMn).    . 

L  Aceeuio, 
IL  TradiHo, 

III.  Prewrtptio, 

Rebtbaikis  on  Ihvestititb  and  Tbanstestitivx  Faotb, 

A.  Persons  that  cannot  be  owners. 

L  Slaves.    The  Pectditm  of  slaves. 
II.  Persons  subject  to  the  patria  poteUat,    Peeulium  (XMfmiM,  eio. 
ILL  Wives  subject  to  manus,    J)a$,  Paraphema,  Donatio  propter  nuptias. 

B.  Things  that  cannot  be  owned. 

L  lUi  eommunes* 
n.  See pttblicae,    {PuUicae  Viae;  PMica Jlumina.) 
in.  Ree  univerntatis, 

IV.  Ree  dAoimi  jwrie  ;  eaerae,  tandae,  rdigiosae, 

a  Restraints  on  conveyance  without  valuable  consideration.     {DonaHo. 
Extension  or  Investhtve  and  Tbanbvebtitivb  Faoib — Aoenot. 

Investitive  Fact. 

L  Oecupaiio  is  the  taking  possession  of  what  belongs  to 
nobody  {re8  nulliiu)  with  the  intention  of  keeping  it  as  one's 
property. 
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The  phrase  "  thing  belonging  to  no  one  "  {rfs  nullius)  is  used 
in  two  very  different  senses.     Thus  we  are  told  that— 

Things  sacred,  devoted,  and  hallowed  belong  to  no  one.  For  what  is 
Heaven's  by  right  is  included  in  no  one's  goods.    (J.  2,  i,  7.) 

In  a  861186,  whftk  JiutimaQ  here  8t«t68  is  perfectly  true.  Things  oonBecrated  to  the 
Gharch  are  not  private  property ;  they  do  not  belong  to  any  speoified  individnala.  But 
they  are  the  objects  of  rights  closely  resembling  ownership^  and  shonid  not  be  classed 
witii  thingB  that  nsoally  are  objects  of  private  property,  but  which  for  a  time  may 
happen  to  have  no  owner.  The  phrase  "  a  thing  belonging  to  nobody  "  shoold  be 
rastricted  to  things  capable  by  appropriation  of  becoming  the  objects  of  private  pro- 
perty. If  the  terms  employed  in  the  Institates  were  ooixect,  the  maxim  d  Boman 
law,  that  what  belongs  to  no  one  (res  nuUtui)  becomes  the  property  of  the  first  one 
that  takes  possession  of  it,  would  no  longer  be  true.^ 

Occupatio,  as  a  mode  of  acquisition,  existed  in  the  following 
oases  : — 

1.  Living  Things. — ^AU  creatures  untamed  that  live  in  -the 
air,  on  the  earth,  or  in  the  water,  become  the  property  of  the 
person  that  first  takes  or  catches  them.     (D.  41, 1,  1,  1.) 

And  by  natural  reason  we  acquire  not  only  what  becomes  ours  by  delivery, 
but  also  what  we  have  made  ours  by  occupaHo,  For  previously  such  things 
belonged  to  no  one  ;  as,  for  instance,  all  that  we  take  by  land,  by  sea,  or  in 
the  air.    (G.  2,  66.) 

Wild  beasts,  therefore,  and  birds  and  fishes— all  animals,  that  is,  that  are 
bom  on  sea  or  land  or  in  the  air — as  soon  as  any  one  takes  them,  become  at 
once  his  property  by  the  Jus  Gentium.  For  what  formerly  belonged  to  no 
one,  is  by  natursd  reason  given  up  to  him  that  takes  possession  {occupaniti. 
And  it  makes  no  difference  whether  one  takes  the  wild  beasts  and  birds  on 
his  own  lands  or  on  another's.  Clearly,  however,  he  that  enters  on  another's 
land  to  hunt  or  to  snare  birds  may  be  forbidden  to  enter  by  the  owner,  if 
seen  in  time.    (J.  2,  i,  12.) 

For  other  instanoes,  lee  Acquisition  of  Possearion. 

2.  Preoious  Stones  in  a  state  of  nature. 

Pebbles,  precious  stones,  and  the  like,  found  on  the  sea-shore,  become  at 
ODce  by  the  jus  naiurale  the  property  of  the  finder.    (J.  2,  i,  18.) 

An  island  that  springs  up  in  the  sea  (this  happens  at  times,  though  rarely) 
belongs  to  the  (first)  occupier,  for  it  is  believed  to  be  no  one's.    (J.  2,  i,  32.) 

8.  Treasure-trove  {Thesaurus). 

Treasure-trove  is  treasure  deposited  in  a  place  for  so  long  a 
time  that  no  one  can  tell  who  is  the  owner  of  it.'  When 
treasure  has  been  hid  in  the  earth  for  safety,  it  is  not  treasure- 
trove,  unless  it  is  so  ancient  that  the  owner  of  it  is  unknown. 

*  Qaod  tmm  niifltiM  et^  id  raiione  naturaU  occtipanU  coneedUur,    (D.  41,  1,  8.) 

*  Themiurui  ett  vetus  quaedam  depotUio  pecuniae,  cujtu  n<m  eaeUU  flMmoria,  ut  jam 
domintim.  non  hcibeat,     (D.  41,  1,  81,  1.) 
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A  person  bought  a  house,  and  sent  a  workman  to  repair  it.  The  workman  found 
money  hidden.  If  it  were  money  that  the  previous  owner  could  identify  as  his — as 
having  been  lost  or  left  by  mistake— it  must  be  restored  to  him.    (D.  6, 1,  67.) 

Treasures  that  one  finds  in  grouhd  of  his  own,  the  late  Emperor  Hadrian, 
following  what  naturally  seems  fair,  gave  up  to  the  finder.  And  his  decree 
was  the  same  with  regard  to  things  found  by  chance  in  a  place  that  is  sacred 
or  devoted.  If,  again,  a  man  finds  treasure  in  another's  ground  when  not 
engaged  in  searching  for  it,  but  by  chance,  he  must  give  up  half  to  the  owner 
of  the  soil  And,  similarly,  if  a  man  finds  treasure  in  ground  belonging  to 
the  Emperor,  half  goes  to  the  finder,  and  half,  as  Hadrian  decreed,  belongs  to 
the  Emperor.  And  again,  similarly,  if  a  man  finds  treasure  in  ground  that 
belongs  to  a  city,  or  to  the  fiscus^  half  belongs  to  himself,  and  half  to  the 
fiscus  or  city.    CI-  2,  i,  39.) 

4.  Things  were  re»  nuUitis  if  their  owners  had  relinquished 
possession  of  them  with  the  intention  of  abandoning  the 
ownership. 

5,  The  property  of  an  enemy  captured  in  war  was  said  to 
belong  to  nobody,  and  therefore  to  become  the  property  of  the 
captors  by  the  right  of  occupation. 

All  that  is  taken  from  the  enemy  becomes  ours  by  natural  reason.  (G.  2, 69.) 
And  again,  all  that  we  take  from  the  enemy  at  once  becomes  ours  by  the 
yus  GeHtium,  So  far  does  this  rule  extend  that  even  freemen,  if  taken,  are 
reduced  into  slavery  to  us.  And  yet  they,  if  they  escape  from  our  power 
and  return  to  their  own  people,  regain  their  former  status.    (J.  2,  i,  17.} 

Immoveables  taken  by  the  Romans  from  an  enemy  were  not 
treated  as  res  nullius ;  for  they  were  not  left  as  prize  to  the 
actnai  captors,  but  were  reserved  for  the  State.  When  an 
enemy  had  driven  the  Romans  out,  but  was  afterwards  ex- 
pelled, the  lands  were  restored  to  their  former  owners,  and 
were  not  appropriated  by  the  State.     (D.  49,  15,  20,  1.) 

Moveables  belonged  to  the  individual  captors,  subject  to  the 
rules  of  prize.  If  they  were  the  spoil  of  a  common  movement, 
they  must  be  divided  according  to  the  rules  of  war  ;  but  when 
they  were  captured  by  the  enterprise  of  the  individual  soldier, 
he  was  not  obUged  to  share  them  with  his  neighbours.  This 
Beems  to  be  the  reconciliation  of  the  apparently  conflicting 
passages.     (D.  49, 14,  31 ;  D.  41,  1,  51,  1.) 

DrvESTiTiVE  Fact. 

L  Dereliction. 

And  on  this  principle  it  seems  quite  true  to  say  also,  that  if  a  thing  is 
regarded  by  its  owner  as  abandoned,  then  any  one  that  takes  possession 
forthwith  becomes  its  owner.     And  it  is  regarded  as  abandoned  when  its 
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owner  has  thrown  it  away  with  the  intention  that  it  shall  no  longer  be  part 
of  his  property  ;  he  ceases,  therefore,  at  once  to  be  the  owner.    (J.  2,  i,  47.) 

But  the  case  is  quite  different  if  goods  are  thrown  overboard  in  a  storm,  in 
order  to  lighten  the  ship ;  for  they  still  belong  to  their  owners.  For  it  is 
manifest  that  they  are  thrown  overboard  not  with  any  intention  not  to 
keep  them,  but  in  order  that  both  owner  and  ship  may  the  better  escape 
the  dangers  of  the  sea.  And  therefore,  if  when  they  are  cast  ashore  by 
the  waves,  or  are  still  floating  about  at  sea,  anyone  takes  possession 
and  carries  them  off  with  an  intention  to  make  gain  out  of  them,  he  commits 
a  theft. 

And  a  closely  allied  case  is  that  of  things  that  fall  from  a  carriage  in 
motion  without  the  owner's  knowledge.    (J.  2,  i,  48.) 

Could  a  slave  be  a  derelict  1  Or  did  a  slave  abandoned  by 
his  master  become  free?  In  certain  cases  "where  a  sick  slave 
was  abandoned  he  acquired  his  freedom.  But  apparently  a 
slave  might  be  treated  as  derelict.     (D.  9,  4,  38,  1.) 

SemproniuB  claimed  ThetiB  as  his  slave,  on  the  grotmdthat  Thetis  was  the  child  of 
his  female  slave.  In  defence  it  was  proved  that  in  a  previous  action  brought  by  the 
nurse  of  Thetis  for  the  maintenance  of  the  child,  the  nurse  had  been  told  by  Sempro- 
nius  to  deliver  up  the  child  to  Lucius  Titius,  the  father  of  the  child.  Lucius  TitiuSy 
having  paid  the  money  demanded  by  the  nurse,  manumitted  Thetis  before  the  Presi- 
dent of  the  province.  Was  this  valid  ?  Paul  answered,  that  as  Sempronios  seemed 
to  have  treated  Thetis,  the  chUd  of  the  female  slave,  as  a  derelict,  the  manumiision  by 
Lucius  Titius  was  perfectly  valid,  inasmuch  as  he  had  acquired  the  ownership  of 
Thetis  by  occujsatio,     (D.  41,  7,  8.) 

Transvestitive  Facts. 

The  modes  of  conveyance  in  the  Roman  law  fall  into  two 
gi'oups,  which  are  distinguished  from  each  other,  according  to 
the  view  of  Justinian,  by  their  origin ;  some  descending  from  the 
civil  law  (ex  jure  dvili),  others  from  the  Jtts  Gentium.  But 
"delivery"  (traditio),  which  forms  the  characteristic  mode  of 
conveyance  of  the  Jus  Gentium^  had  a  place,  although  a  very 
restricted  one,  in  the  oldest  law  of  Rome.  The  older  modes  of 
conveyance  may  be  called  formal,  as  contrasted  with  the  later 
and  non-formal 

Austin  enumerates  among  the  elements  constituting  owner- 
ship, the  unrestricted  power  of  disposition.  Historically,  this  i« 
a  relatively  modern  part  of  ownership.  Ancient  society,  and 
in  this  expression  Rome  is  to  be  included  at  some  time  prior  to 
the  XII  Tables,  admits  slowly  the  power  of  free  alienation. 
The  chief  influences  retarding  the  growth  of  individual  owner- 
ship are  three.  (1)  In  the  case  of  land,  tribal  ownership  pre- 
cedes ownership  by  households,  and  that  in  turn  precedes 
ownership  by  individuals.     It  is  only  when  the  clan  or  tribe 
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ceases  to  be  an  effective  power,  and  its  place  is  taken  by  the 
higher  organisation  of  a  State,  that  households  are  permitted  to 
deal  with  their  share  of  the  tribal  land  as  separate  property. 
(2)  The  joint  or  single  family  continues  to  be  a  corporate 
owner,  long  before  the  head  of  the  family  is  allowed  to  act  as 
owner  instead  of  as  manager  of  the  household  estate.  The 
joint  femily  exists  where  the  natural  family  is  not  broken  up  on 
the  death  of  the  father,  but  continues  to  enjoy  the  property 
undivided,  under  the  management  generally  of  the  eldest  male. 
In  India  the  joint  family  is  still  a  living  institution  ;  but  our 
acquaintance  with  Roman  history  begins  at  a  point  where  the 
joint  family,  if  it  ever  existed  ampng  that  people,  as  it  probably 
did,  was  forgotten.  (3).  When  alienation  is  allowed  to  the  head 
of  the  family,  frequently  **  ancestral  property  "  is  excluded  from 
tts  operation. 

Our  acquaintance  with  Roman  law  commences  at  too  late  a 
period  to  enable  us  to  reconstruct  from  Roman  sources  a  history 
of  the  steps  by  which  individual  ownership  was  established. 
At  the  time  of  the  XII  Tables,  the  paterfamilias  is  owner  and 
not  a  mere  manager  or  trustee  of  the  family  property.  The 
power  of  testation  is  expressly  recognised  both  in  respect  of 
famiUa  and  pecunia.  There  can  be  little  doubt  that  at  the  date 
of  the  XII  Tables,  these  words  indicate  two  kinds  of  property. 
FamiUa  may  be  compared  with  the  "  ancestral  estate  "  of  Hindu 
law,  and  Pecunia  with  self-acquired  property.  But  we  have  no 
positive  information  to  justify  any  definite  opinion.  At  all 
events,  we  can  go  so  far  as  to  say  that  "  booty  "  was  probably 
the  first  case  in  which  the  right  of  the  warrior  to  free  disposi- 
tion was  recognised.  The  spear  was  for  ages  the  s^^mool  of 
dominium  ex  jure  Quiritium ;  and  the  name  Quiriits  meano 
spearsmen.  We  are  reminded  that  it  was  in  the  case  of  prize  of 
war  ihsit  Jiliifamilias  were  first  allowed  to  hold  private  property, 
and  there  is  nothing  unlikely  in  the  supposition  that  the  first 
case  where  the  paterfamilias  was  permitted  to  act  as  owner 
instead  of  manager,  was  with  respect  of  things  taken  in  war. 
Gaius  says  the  ancients  considered  those  thiugs  to  be  emphati- 
cally their  own  which  they  had  taken  from  an  enemy,  and  accord- 
iugly  a  spear  was  set  up  in  the  Centumviral  Court,  as  it  were  to 
keep  in  mind  the  origin  of  private  property.     (G.  4,  16.) 

One  of  the  most  ancient  species  of  Conveyance  is  the 
Partition  of  an  Inheritance  (judicium  familiae  erciscundae,  i.e., 
dividundae).     When  a  family  broke  up  on  the  deoih^i  a,  pater- 
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famUias,  if  the  sons  could  not  agree  as  to  the  division,  an  appeal 
to  some  tribunal  was  necessary.  The  shares  were  allocated  by 
a  judicial  decree.  The  transition  was  easy  from  the  real  to  the 
fictitious  use  of  a  tribunal  as  a  means  of  guaranteeing  a  per- 
son to  whom  property  was  transferred.  In  the  Roman  law, 
eessio  in  jure  was  resorted  to  freely  as  a  mode  of  conveying  pro- 
perty, and  if  a  conjecture  may  be  hazarded,  property  that  was 
otherwise  inalienable.  Mr  Poste  (Gains,  2d  edit.,  171)  thinks 
this  form  of  conveyance  older  than  mancipation  which  was  intro- 
duced as  a  less  inconvenient  form,  and  confined  to  certain  things. 
It  is  true  that  cessio  in  jure  could  be  employed  not  merely  for 
the  conveyance  of  res  mancipi^  but  for  res  incorporales,  such  as 
tutela  legitimOy  ususfructus,  hereditas  (G.  2,  153,  Ulp.  Frag.  19. 
11 ;  11,  6),  urban  praedial  servitudes  (G.  2,  29),  manumis- 
sion of  slaves  (p.  174),  and  emancipation  of  ^children  under 
pote^tas  (p.  212).  The  fact  that  cessio  in  jure  could  be  applied 
to  res  mancipi  as  well  as  in  the  other  cases,  naturally  sug- 
gests that  it  alone  was  at  first  employed  ;  but  the  informa- 
tion we  possess  hardly  justifies  us  in  accepting  such  a  sugges- 
tion as  proved.  Looking  to  the  heterogeneous  character  of  the 
purposes  for  which  cessio  in  jure  was  employed,  the  probability 
is  that  it  was  a  device  used  for  enabling  alienation  to  take 
place  where  the  law  did  not  admit  alienation.  If  mandpatio 
was  introduced  in  the  manner  stated,  it  is  rather  difficult  to 
understand  why  it  should  have  been  confined  to  rural  servitudes. 
Moreover,  there  seems  ground  for  believing  that  in  the  case  of 
corporeal  res  nee  mancipi,  the  ancient  mode  of  conveyance  was 
Delivery.     (See  infra). 

A.  Formal  Conveyances  (Ex  jure  civiU). 
I.  Mancipation  {Mancipatio). 

Res  mancipi  are  transferred  to  another  by  mancipatio;  and  for  this  reason, 
indeed,  are  called  res  mancipi.  And  wherever  mancipatio  hcAds  good,  injure 
cessio  also  holds  good.  (G.  2,  22.)  What  the  process  is,  has  been  told  in  an 
earlier  part  of  our  conunentaries.    (G.  2,  23.) 

The  form  of  conveyance  has  already  been  described  under  "  MancipiumJ'^ 

In  that  way  persons,  both  slave  and  free,  are  conveyed  (mancipantur) ;  and 
animals  (including  oxen,  horses,  mules,  asses),  for  they  are  res  mancipi. 
Landed  property  too,  whether  in  town  or  country,  if  res  mancipi  (as  Italian 
lands,  for  instance,  are),  is  usually  conveyed  in  the  same  way.    (G.  i,  120.) 

But  if  a  res  mancipi  is  transferred  neither  by  mancipatio  nor  by  in  jure 
cessio, .  .  .  And  further,  we  must  observe  that  nexus  is  peculiar  to  Italian 
soil,  and  is  inapplicable  to  provincial.  For  nexus  can  be  applied  to  land 
only  when  it  is  res  mancipi;  and  provincial  soil  is  a  res  nee  mancipi.     But 
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provincial  soil  that  has  the  jus  Qjuiriiium^  stands  in  the  position  of  Italian 
soil,  and  therefore  can  be  conveyed  by  mancipation  (G.  2,  26.  26^^,  27,  as 
restored  by  Huschke.) 

And  again,  of  things  moveable,  or  rather  self-moving,  the  following  are 
res  mancipi:  slaves,  male  and  female,  and  those  tamed  animals  that  are 
broken  in  as  beasts  of  draught  or  of  burden — oxen  for  instance,  horses, 
mules,  asses.  Rural  praedial  servitudes  are  res  mancipi;  but  urban  servi- 
tudes are  nee  mancipi.  Stipendiary  and  tributary  provincial  lands  are  also 
nee  mancipi.     (G.  2,  1 5.) 

Now  the  teachers  of  our  school  think  that  these  are  res  mancipi  from  the 
moment  of  their  birth.  But  Nerva,  Proculus  and  the  other  authorities  of 
the  opposing  school,  think  they  are  res  mancipi  only  if  broken  in  ;  or  if  so 
excessively  wild  that  they  cannot  be  broken  in,  that  they  become  res  mancipi 
on  reaching  the  age  at  which  such  animals  are  usually  broken  in.   (G.  2, 1 5^.) 

On  the  other  hand,  wild  beasts  are  res  nee  mancipi^  as  bears,  lions  ;  and 
also  those  animals  reckoned  with  wild  beasts,  as  elephants  and  camels ; 
and  this  is  not  affected  by  the  fact  that  these  animals  are  sometimes  broken 
in  as  beasts  of  draught  or  of  burden.  And  further,  some  of  the  smaller 
animals,— even  of  tamed  animals,  some  of  which,  as  we  have  said  above,  are 
res  mancipiy^^x^  classed  as  res  nee  mancipi.    (G.  2,  16.) 

And,  again,  almost  all  incorporeal  things  are  res  nee  mancipi^  except 
servitudes  over  landed  property  in  the  country.  These  are  res  mancipi^ 
although  reckoned  with  things  incorporeal.    (G.  2,  17.) 

The  passages  from  Gaius  manifestly  show  that  the  group  called  tu  mancipi  was 
based  up:>n  no  logical  considerations,  but  must  be  ascribed  to  the  accidents  of 
history.  It  included  some  moveables,  as  it  were,  capriciously,  and  immoveables 
partly  by  a  geographical  and  purtly  by  an  arbitrary  boundary.  The  rea  mancipi  ar6 
characterised  by  the  circumstance  that  they  include  things  known  to  the  Homans 
in  the  earliest  times,  and  not  such  as  became  known  only  when  they  carried  their 
conqnests  out  of  Italy.  Thus  immoveables  out  of  Italy  were  ret  nee  mancipi; 
elephants  and  camels,  although  beasts  of  burden,  are  also  res  nee  mancipi^  because 
they  were  introduced  at  a  late  period.  The  circumstance  that  rights  of  way  and 
righte  to  water-courses  are  rea  mancipi^  but  not  rights  to  lights  and  others  that  arise 
only  in  crowded  cities,  shows  that  the  group  of  rea  mancipi  was  formed  when  the 
Romans  were  in  a  purely  agricultural  stage.  The  costlier  jewels  (as  to  pearls,  see 
Pliny,  9,  35,  63)  were  excluded,  because  they  were  imknown  at  the  time  when  the 
distinction  was  made.  May  not  gold  and  silver  have  been  omitted  for  the  same 
reason  f 

Ulpian  and  Gaius  agree  in  stating  that  delivery  {traditio)  is  the  appropriate  mode 
d  conveyance  of  rea  nee  mandpL  (Ulp.  Frag.  19,  7  ;  G.  2,  19.)  '*  If  I  deliver  to  yon 
a  garment,  or  gold,  or  silver,  whether  by  way  of  sale  or  gift,  the  thing  becomes  yours 
without  any  formality."  (G.  2, 20.)  It  could  hardly  have  been  otherwise.  Even  at  the 
stage  when  the  paterfamiliaa  is  regarded  not  as  owner,  but  as  a  mere  manager,  of  the 
joint  family  property,  he  must  have  had  power  to  receive  or  deliver  the  numerous 
articles  required  in  the  daily  course  of  life.  It  would  have  been  impossible  to  have 
reconrse  to  cc^aio  in  jure  for  these  innumerable  little  transactions.  The  probability  is 
that  the  notorious  and  troublesome  form  of  mancipatio  was  only  required  in  the  trans- 
fer of  articles  forming  the  permanent  stock  or  capital  of  an  agricultural  community, 
as  land,  slaves,  cattle,  beasts  of  burden  or  draught ;  where  the  right  of  the  pater- 
famUiaa  to  alienate  might  not  be  so  fully  recognised.  At  all  events,  the  requirement 
of  mancipatio  indicates  that  great  publicity  and  solemnity  were  necessary  to  assure  a 
porehaaer,  and  to  relieve  him  of  all  dread  of  disturbance  from  those  whom  the  pcUer- 
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famUias  represented.  Once,  however,  the  power  of  alienation  was  completely 
established,  the  cumbronsness  of  the  mancipatio  made  it  unpopular,  and  it  was  not 
required  in  the  case  of  new  articles  of  property  introduced  among  the  Bomana ; 
notwithstanding  that  in  the  case  of  urban  servitudes  axkd  camels,  the  reason  of  the 
Ustinction  would  have  classed  these  with  res  maneipi, 

A  distinction  of  some  importance  existed  between  moveable 
res  maneipi  and  immoveable  res  maneipi.  Moveable  res  man- 
eipi could  not  be  transferred  unless  in  the  presence  of  the 
parties ;  and  so  far  was  the  origin  of  the  word  (manu  capere) 
regarded,  that  not  more  could  be  conveyed  than  could  be  held 
in  the  hand.  But  immoveable  res  maneipi  need  not  be  in  the 
presence  of  the  parties,  but  might  consist  of  parcels  in  different 
parts  of  the  country.     (Ulp.  Frag.  19,  6.) 

But  in  one  point  the  conveyance  of  landed  property  differs  from  the  con* 
veyance  of  everything  else.  For  persons,  both  slave  and  free,  and  animals 
too  that  are  res  maneipi^  must  be  present  in  order  to  be  conveyed ;  and  not 
only  present,  but  actually  grasped  by  the  receiver  of  what  is  given  mancipiOj 
from  which  comes  the  term  for  such  conveyance,  mancipation  the  thing  being 
taken  in  the  hand.    But  landed  property  is  usually  conveyed  in  absence. 

(G.  I,  121.) 

The  mode  of  conveyance  that  superseded  mancipatio  was  "de- 
livery." As  delivery  could  take  place  only  when  the  parties 
were  on  or  near  the  land  to  be  transferred,  it  was  often  less  con- 
venient than  mancipatio.  Hence  there  continued  to  be  a  reason 
for  keeping  alive  the  ancient  mancipations  for  land  in  Italy. 

II.  In  jure  CESSIO,     Title  by  a  fictitious  surrender  in  court. 

1.  Injure  cessio  takes  place  thus  :  Before  a  magistrate  of  the  Roman  people, 
as  the  Praetor,  or  before  the  president  of  a  province,  the  man  to  whom  the 
thing  is  being  granted  appears  holding  it,  and  makes  his  claim  thus  :  ^*  This 
slave,  I  say,  is  mine,  ex  jure  QuiritiumP  Then  after  he  has  made  his  claim, 
the  Prsetor  asks  him  that  grants  it  whether  he  will  make  a  counter  claim. 
And  when  he  says  no,  or  remains  silent,  then  the  Praetor  makes  over  the  pro- 
perty to  the  claimant  This  is  called  a  legis  actio,  and  can  take  place  even 
in  the  provinces  before  their  Presidents.    (G.  2,  24.) 

Often,  however,  indeed  almost  always,  we  use  mancipaiio.  For  when  we 
ourselves  can  do  it  by  ourselves  before  our  friends,  it  is  needless  to  seek 
out  a  harder  way  of  doing  it  before  the  Praetor,  or  the  President  of  a  pro- 
vince.   (G.  2,  25.) 

Three  persons  were  thus  required  ;  the  owner  who  conveys  (cfdens),  the  purchaser 
\vindica7is),  and  the  Prsetor,  who  gives  judgment  (addicit).  (Ulp.  Frag.  19, 10.)  It 
was  a  mode  of  alienation  applicable  both  to  rea  maneipi  and  res  nee  maneipi,  to  cor- 
poreal and  incorporeal  things.  Thus  a  usufruct,  or  inheritance,  or  legal  tutelage  of  a 
freedwoman,  can  be  conveyed  by  this  mode.     (p.  260.) 

2.  Restriction  special  to  in  jure  cessio. 

And  finally,  it  must  be  observed  that  persons  in  potestcUe,  in  rnanUy  or  in 
tnancipiOy  can  acquire  nothing  bv  in  iure  cessio.    For  since  such  persons  can 
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have  nothing  of  their  own,  it  follows  that  they  can   of  themselves  claim 
nothing  as  their  own  before  a  court  of  law  injure.    (G.  2,  96  ) 

BoNiTARiAN  Ownership. 

And  next,  we  must  note  that  among  aliens  there  is  but  one  form  of  ownership 
{dominium).  So  that  in  each  case  a  man  either  is  the  owner,  or  is  in  no  sense 
an  owner.  And  this  was  the  law  formerly  among  the  Roman  people  ;  for  in 
each  and  every  case  a  man  either  was  owner  ex  jure  Quiriiiumt  or  was  in 
no  sense  an  owner.  But  afterwards  ownership  parted  into  two  kinds ;  so 
that  one  man  may  be  owner  ex  jure  Quirifium,  and  another  have  the 
property  in  bonis,    (G.  2.  40.) 

For  if  I  transfer  to  you  a  res  mancipi  neither  by  mancipatio  nor  by  injure 
cessio,  but  by  simply  handing  it  over,  then  the  thing  becomes  yours  in  bonis, 
but  will  remain  mine  ex  jure  Quiritium  until  you  by  continued  possession 
acquire  it  by  usucapio.  For  as  soon  as  the  full  time  for  usucapio  has  run, 
the  thing  is  yours  at  once  by  absolute  right,  that  is,  both  in  bonis  and  ex  jure 
Quiritium^  just  as  if  it  had  been  transferred  by  mancipatio  or  injure  cessio. 
(G.2,41.) 

The  aim  of  the  law  of  prescription  (usucapio)  was  to  heal 
defective  titles ;  the  conditions  under  which  it  applied  will  be 
stated  presently.  But  a  question  arises,  what  were  the  rights 
of  a  purchaser,  for  example,  that  had  obtained  possession  of  a 
slave  bought  and  paid  for,  but  had  not  taken  a  conveyance  by 
mancipaiio  or  cessio  injure?  After  the  period  of  r/«?/capio  had 
expired,  he  was  owner  (dominus  ex  jure  Quiritium),  and  was 
entitled  to  all  the  remedies  provided  by  law  for  owners ;  but 
suppose,  before  that  time  had  expired,  some  one,  making  an 
adverse  claim,  took  away  the  slave,  what  remedy  had  the  pos- 
sessor? He  could  not  sue  as  owner,  because  he  was  not  owner ; 
ho  could  not  sue  the  adversary  as  a  robber,  because  the  adver- 
sary set  up  a  bona  fide  claim  to  the  slave.  It  is  possible  that 
when  interdicts  were  introduced  (see  p.  372,  Possessio),  the 
purchaser  was  protected  against  violent  dispossession ;  but 
this  remedy  had  imperfections  of  its  own,  and  was  subject  to 
this  special  disadvantage,  that  it  was  not  available  against 
every  possessor.  In  justice,  however,  a  buyer,  in  the  case 
supposed,  ought  to  have  as  complete  a  remedy  as  if  he  were 
actually  owner;  and  such  a  remeuy  was  finally  supplied  by 
the  Pnetor  by  the  aid  of  a  fiction. 

Of  the  same  kind  is  the  actio  called  Publiciana,  For  it  is  given  to  a  man 
that  seeks  to  recover  property  of  which  he  has  lost  possession ;  property 
delivered  to  him  for  some  lawful  reason,  but  which  he  has  not  yet  acquired 
by  usucapio.  Now  he  cannot  in  the  intentio  claim  it  as  his  ex  jure  Quiritium, 
By  a  ficdon,  therefore,  he  is  held  to  have  acquired  it  by  usucapio,  and 
being  thus  made  quasi-owner  ex  jure  Quiritium,  he  puts  forward  an  intentio 
worded  as  follows  :  *^  Let  there  be  a  judex.    If  the  slave  that  Aulus  Agerius 
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bought  and  had  delivered  to  him  had  been  in  his  possession  for  a  year,  if, 
in  that  case,  the  said  slave,  about  whom  the  action  is  brought,  would  be  his 
ex  jure  Quiritiumy  and  so  on."  ^    (G.  4,  36.) 

For  the  meaning  of  intentia,  oee  Book  IV.,  Proceedings  in  Jure, 
Now  those  acHones  of  which  we  have  spoken,  and  any  like  ones,  are 
grounded  on  statute  and  on  the  jus  civile.  But  there  are  other  actions 
introduced  by  the  Prsetor  in  virtue  of  his  jurisdiction  ;  actiones  both  in  rem 
'  and  in  personam.  And  of  these  we  must  give  instances  in  order  to  show 
what  they  are.  Often,  for  example,  the  Praetor  allows  an  actio  in  rem^  in 
which  either  the  plaintiff  affirms  that  he  has  acquired  by  Kj^zsi-usucapio 
what  he  has  not  acquired  by  usucapion  or,  on  the  contrary,  the  possessor 
says  that  his  adversary  has  not  acquired  by  usucapio  what  he  has  so 
acquired.    (J.  4,  6,  3.) 

For  suppose  that  another's  property  is  handed  over  to  a  man  on  a  lawful 
ground,  in  the  case  of  a  purchase  (for  instance),  a  gift,  a  dowry,  or  legacies, 
and  he  has  not  yet  become  its  owner.  If  now,  by  accident,  he  loses  pos- 
session of  that  property,  he  has  no  direct  actio  in  rem  to  recover  it.  For 
the  actiones  set  forth  by  the  jus  civile  are  open  only  to  those  that  claim  as 
owners.  But  because  it  was  doubtless  hard  that  in  such  a  case  an  action 
should  be  wanting,  the  Prsetor  brought  in  an  action  in  which  he  that  has 
lost  possession  affirms  that  he  had  acquired  that  property  by  usucapiOy  and 
so  claims  it  as  his  own.  And  this  is  called  the  Actio  Publiciana^  because  it 
was  first  put  forth  in  the  edict  by  the  Praetor  Publicius.    (J.  4,  6,  4.) 

Cicero  mentions  a  Quintus  Pablicius  as  Prsetor  about  B.O.  66.  (Pro  Cluentio,  45.) 
Some  writers  think  it  was  introduced  much  earlier  by  another  Publicius. 

After  the  Actio  Publiciana  was  introduced,  a  buyer,  without 
taking  a  title  by  mancipation,  became,  for  nearly  all  purposes, 
owner.  He  could  not,  until  his  title  was  perfected,  convey  the 
property  by  mancipatio  or  cessio  in  jure  to  another;  but  he 
could  practically  accomplish  the  same  object  by  simple  de- 
livery. Why  then,  it  may  be  asked,  did  the  cumbrous  form 
of  mancipation  survive  ?  Why  did  it  continue  to  be  employed 
until,  at  least,  the  time  of  Gains,  and  probably  many  years 
afterwards?  A  reason  has  been  already  mentioned  why,  in 
the  case  of  land,  mancipation  should  have  been  maintained.  A 
conveyance  of  land  by  mancipation  could  be  effected  at  any 
distance  from  the  land,  but  a  conveyance  by  simple  delivery 
required  to  be  on  the  spot.  In  the  case  of  slaves  a  different 
reason  existed.  No  one  but  a  legal  owner  (dominus  ex.  jure 
Quiritium)  could  employ  a  public  mode  of  manumission  ;  imder 
the  Empire,  the  utmost  that  a  person  could  do,  whose  title 
was  not  perfected  by  uaiicapio,  was  to  make  his  slave  a  Latin 
(Latinus  Junianus),     (6.  1,  17 ;  G.  1,  33-35.)     In  every  other 

*  Judex  etto.  Si  quern  hominem  Aultu  Ageriue  emit  {et  is)  ei  traditut  est,  anno  poue' 
disset,  turn  ticum  Aomtnem,  de  quo  agitur,  ex  jure  Quiritium  ejue  esse  oporteret  et  reliqua. 
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respect,  however,  the  imperfect  was  as  good  as  the  perfect 
titla  The  owner  of  a  slave,  sold  and  delivered,  although  he 
remained  technically  owner  (dominus  ex  jure  Quiritium),  was 
not  permitted  to  exercise  any  of  the  rights  of  an  owner.     (G. 

1,  54.)  *  Thus  if  an  inheritance  were  left  to  the  slave,  it  became 
the  property  of  the  buyer,  not  of  the  owner,  who  retained 
a  mere  naked  title  without  any  beneficial  interest.  (G.  2,  88 ; 
G.  3,  166.) 

In  the  time  of  Gaius  the  mancipatio  was  still  employed,  and 
the  technical  difference  between  Quiritarian  and  (as  it  has  been 
termed  by  modern  writers  on  law)  Bonitarian  ownership  was 
still  maintained.  But  between  the  time  of  Gaius  and  Justinian 
the  mancipatio  fell  into  desuetude;  and  even  the  very  name, 
so  redolent  of  antiquity,  of  the  old  owner  {dominus  ex  jure 
Quiritium)  had  become  a  puzzle  to  lawyers.  Justinian  tells 
us  that  the  old  distinction  was  obsolete,  and  he  ordered  the 
phrase  dominus  ex  jure  QuiHtium  to  be  expunged  from  the 
legal  vocabulary,  as  serving  no  purpose  but  to  perplex  students 
on  their  first  acquaintance  with  the  law.  (C.  7, 25, 1.)  The  old 
Publician  Action  was,  however,  still  referred  to,  and  the  edict 
of  the  Praetor  is  quoted  by  Justinian.^  '*  I  will  ^ve  an  action 
toany  one  that  demands  that  which  has  been  delivered  to  him 
on  some  lawful  ground  by  another  than  the  owner,  and  of 
which  he  has  not  acquired  the  ownership  by  usucapio"     (D.  6, 

2,  1,  pr.)  As  given  by  Justinian,  the  edict  omits  words  that 
must  have  at  one  time  been  in  it,  "  or  by  an  owner  without 
mancipatio  or  cessio  in  jure"  or  words  to  that  effect.  By  means 
of  the  Publician  Action,  therefore,  any  one  could  recover  pro- 
perty from  third  persons  if  he  had  all  the  requisites  of  a  title 
by  usucapio,  except  only  the  lapse  of  the  necessary  time. 

III.    USUCAPIO. 

Usucapio  is  the  acquisition  of  ownership  by  pbissession  for  the 
length  of  time  required  by  law.^     (Ulp.  Frag.  1,  9,  8.) 

The  full  time  for  usucapio  of  moveables  is  a  year,  but  of  lands  or 
houses,  two  years.  This  is  provided  by  the  statute  of  the  XII  Tables. 
(G.  2,  42.) 

And  this  rule  was  adopted  lest  the  ownership  of  property  should  remain 
too  long  uncertain.    For  the  space  of  a  year  or  two  years — the  time  in 

1  Si  quis  id  quod  tradUur  ex  justa  cauta  non  a  domino  et  nondum  usucaptum  petet, 
imdieium  dabo, 

*  Umuapio  ett  adjeetio  dominii  per  contintuUioncm  potaesnonit  temporis  Zege  eigfniA. 
CD.  41,  3,  3.) 
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which  a  possessor  was  allowed  to  acquire  by  usucapio^vrsLS  long  enough  for 
an  owner  to  look  after  bis  property.    (G.  2,  44.) 

1.  The  conditions  necessary  to  acquisition  per  usucapionem. 

1"^.  A  certain  length  of  possession. 

There  is  no  difficulty  in  measuring  the  time,  one  or  two  years 
as  the  case  may  be,  when  the  thing  remains  continuously  in 
the  possession  of  one  person  for  the  whole  time ;  but  does  the 
time  run  when  the  thing  has  passed  out  of  the  possession  of 
the  first  holder!  The  answer  to  this  question  depends  upon 
several  circumstances.  When  the  times  of  possession  of  two 
holders  may  be  counted  together  to  make  a  title,  there  is  said 
to  be  an  addition  of  possession  (accessio  possessionis).  The 
following  passage  in  the  Institutes  has  suggested  a  doubt 
whether  accession  of  this  nature  was  permitted  in  tuucapio,  or 
whether  it  was  first  introduced  when  the  newer  kind  of  pre- 
scription—  called  long  possession — was  brought  in.  Cujas 
thought  that  the  passage  implied  that  no  accession  existed  in 
the  case  of  uaucapio,  but  it  seems  hardly  credible  that  the 
purchaser  could  not  count  the  time  of  the  vendor;  and  the 
conjecture  of  Vinnius  that  Justinian  refers  to  his  uaucapio  of 
moveables  in  three  years  may  be  accepted  as  a  way  out  of  the 
difficulty. 

Long  possession  that  had  begun  to  the  profit  of  the  deceased  goes  on 
without  a  break  to  his  heir  or  bonorum  possessor^  and  that  though  he  knows 
the  estate  is  another's.  But  if  the  possession  by  the  deceased  began  unfairly, 
the  heir  or  bonorum  possessor ^  though  ignorant  of  this,  cannot  profit  by  the 
possession.  And  a  constitution  of  ours  has  settled  that  in  usucapio  too  the 
like  rules  shall  be  observed,  so  that  the  time  goes  on,  being  reckoned  without 
a  break.    (J.  2,  6,  12.) 

(I**.)  Universal  succession. — In  this  case  the  rule  is  as  stated 
by  Justinian.  The  good  or  bad  faith  of  the  universal  successor 
is  immaterial.  Hence,  if  the  deceased  bought  a  slave  that  he 
believed  to  belong  to  the  seller,  but  his  heir  knows  that  it  did 
not,  his  heir  may  nevertheless  continue  the  usucapio^dmA.  become 
owner  when  the  necessary  time  has  elapsed.  The  reason  is,  that 
the  good  faith  required  to  support  usucapio  relates  to  the  moment 
at  which  the  possession  is  acquired ;  if  the  possessor  afterwards 
discovers  that  he  is  mistaken,  he  is  not  bound  to  give  up  the 
thing  he  has  bought.  The  knowledge  of  the  heir,  who  is 
regarded  not  as  a  new  person,  but  as  continuing  the  legal 
personality  of  the  deceased   (D.  44,  3,  11),  is  equivalent  to 
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such  a  Bubeequeut  discovery  on  the  part  of  the  deceased,  and 
therefore  does  not  affect  his  title. 

A  thing  has  been  bought  by  the  deceased,  but  not  been  delivered  to  him  in  his  life- 
time. It  is  first  given  to  the  heir,  and  the  heir  knows  that  it  does  not  belong  to  the 
seller.  The  possession  of  the  heir  is  tainted  with  bad  faith  from  the  fii-st,  and  con- 
■equently  he  takes  no  advantage  from  the  good  faith  of  the  deceased.     (D.  41,  3,  43.) 

A  person  has  kept  a  slave  that  he  knew  to  belong  to  another,  and  dies.  His  heir 
ii  ignorant  of  the  fact.  The  bad  faith  of  the  deceased  prevents  the  heir  acquiring  it 
per  utueapionem.     (C.  7,  SO,  3.) 

(2^)  Singular  succession. 

Buyer  and  seller  too  reckon  their  times  jointly,  as  the  late  Emperors 
Severus  and  Antoninus  laid  down  in  rescripts.    (J.  2,  6,  13.) 

When  a  person  acquires  possession  from  another  by  gift, 
purchase,  or  otherwise  than  by  universal  succession,  the  bad 
faith  of  one  does  not  vitiate  the  title  of  the  other.  Hence,  if 
both  possessors  hold  in  good  faith,  the  time  of  each  is  added 
to  make  ttaucajno ;  but  if  either  holds  in  bad  faith,  only  the  time 
of  possession  of  the  other  is  reckoned.  (C.  4,  48,  3 ;  D.  41,  4, 
2, 17.) 

A  acquires  possession  of  a  moveable  in  good  faith,  and  after  six  months  sells  it  to 
B,  who,  after  keeping  it  five  months,  sells  it  to  C.  If  B  and  C  are  ignorant  of  any 
defect  in  the  title,  C  becomes  owner  in  a  month.     (D.  44,  3,  15,  1.) 

2°.  The  possession  must  be  uninterrupted.  An  interruption 
of  possession  is  called  usurpatio  (D.  41,  3,  2),  and  is  either 
physical  interruption  (naturalia  usurpatio),  or  legal  interruption, 
when  a  hostile  claim  is  set  up. 

(1°.)  Natural  or  physical  interruption  (naturalis  usurpatio) 
occurs  when  the  possessor  is  ejected  by  force,  or  when  a  move- 
able is  carried  away  by  force  or  fraud.     (D.  41,  3,  5.) 

A  obtains  a  gift  of  a  slave  from  one  whom  he  believes  to  be  owner,  and  within  a 
year  manumits  the  slave  per  vindictam.  The  donor  of  the  slave  was  not  really  the 
owner.  The  manumission  is  not  valid,  because  A  was  not  owner  {dominua  ex  jure 
(tuiriHum) ;  but  it  interrupts  the  possession,  as  A  deliberately  resigned  his  right  to 
thesUve.     (D.  41,  6,  5.) 

Exceptions. — Possession  was  not  lost  when  a  thing  was 
pledged.  The  creditor  had  possession  both  in  law  and  in  fact, 
bat  his  interest  was  not  in  the  possession  for  its  own  sake,  but 
merely  as  security  for  his  claim,  and  for  the  purpose  oiusucapio 
the  possession  of  the  owner  was  not  regarded  as  interrupted. 
(D.  41,  3, 16.) 

The  same  rule  was  observed  when  an  immoveable  was  let  to 
a  tenant-at-will  (precarium).    The  tenant  had,  as  will  be  shown 
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aftei^ward^,  legal  possesBion,  but  still  it  was  not  an  int6rru]>tion 
to  break  the  usucapio,     (D.  41,  2,  36.) 

But  if  the  creditor  parts  with  the  possession  to  another,  by 
selling  the  thing  pledged  or  otherwise,  the  tisucapio  is  broken. 
The  same  rule  applies  when  the  possession  of  a  moveable  is 
parted  with  on  loan  or  for  deposit ;  the  usucapio  is  not  broken 
unless  the  boiTower  or  depositee  delivers  the  moveable  to 
another.     (D.  41,  3,  33,  4) 

(2®.)  Legal  interruption  (civilis  tmurpatio),  Usucapio,  properly 
speaking,  was  not  interrupted  by  legal  proceedings.  (D.  41,  4, 
2,  21 ;  D.  41,  6,  2.)  But  in  consequence  of  the  general  rule 
that  judgment  in  an  action  proceeded  on  tlie  facts  as  they 
existed  at  the  time  of  the  commencement  of  the  action  (litis 
contestatio),  (Book  IV.,  Litis  Contest.),  if  the  period  of  usucapio 
had  not  then  expired,  the  owner  could  recover  his  property, 
although  it  had  expired  before  judgment  was  given. 

3®.  The  possessor,  to  become  owner  by  usucapio,  must  believe 
at  the  time  he  obtains  possession  that  he  has  a  legal  power  of 
disposition  {bona  fides),     (D.  41,  4,  2,  pr.  ;  D.  18,  1,  27.) 

We  may  acquire  by  usucapio  even  things  delivered  to  us  by  one  that  was 
not  their  owner,  and  that  whether  they  are  res  mancipi  or  res  nee  mancipi,  if 
only  we  received  them  in  good  faith,  believing  that  he  that  delivered  them 
was  the  owner.    (G.  2,  43.) 

The  belief,  if  erroneous,  must  have  reference  to  a  fact ;  if  it 
arose  from  a  mistake  in  law,  it  profits  the  possessor  nothing. 
(D.  41,  3,  31.) 

Seius  buys  a  thing  from  a  person  that  he  knows  has  been  interdicted  by  tho 
Praetor  from  disposing  of  his  property.     He  cannot  gain  by  mucapio.     (1).  41,  3,  12.) 

Titius  purchases  a  slave  from  a  boy  that  he  knows  is  a  pupil,  under  the  mistake 
in  law  that  a  pupil  can  sell  without  the  consent  of  his  tutor.  Titius  is  not  a  honafde 
possessor,  and  does  not  acquire  by  usucapio,     (D.  41,  i,  2,  15.) 

At  what  moment  must  the  good  faith  (bona  fides)  exist? 
Upon  this  question  a  controversy  existed  between  the  two 
schools  of  the  Sabinians  and  Proculians.  The  diflference  of 
opinion  came  out  most  distinctly  in  the  case  of  sale.  When 
the  price  was  agreed  upon  by  the  buyer  and  seller,  the  buyer 
at  once  acquired  a  right  to  the  delivery  of  the  thing  ;  but  until 
it  was  delivered,  he  had  no  right,  as  against  the  world,  to  the 
thing  itself.  Which  point,  then,  ought  to  be  selected  as  the 
moment  at  which  good  faith  should  be  required  ? — the  moment 
of  sale,  when  the  right  to  delivery  was  acquired,  or  the  moment 
when,  by  delivery,  possession  was  actually  obtained?      The 
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Proculiane  urged  that  the  time  of  sale  ought  to  be  looked  to  ; 
the  SabiniaDs,  the  time  of  delivery ;  and  this  opinion,  Ulpiaii 
tells  us,  was  adopted.  Hence  if  between  the  time  of  sale  and 
delivery  the  buyer  came  to  learn  that  the  seller  was  not  owner, 
he  obtained  a  possession  tainted  with  a  knowledge  of  illegality, 
and  therefore  failed  to  acquire  by  uaticapio.  (D.  41,  3,  10 ;  D. 
41,  3,  15,  3.) 

In  the  case  of  moveables,  the  good  faith  of  the  possessor 
seldom  availed  him  anything,  because  moveables,  if  disposed  of 
unlawfully,  were  generally  regarded  as  stolen,  and,  as  will  be 
seen  presently,  stolen  goods  could  not  be  acquired  by  usucapio. 

But  sometimes  it  is  otherwise.  For  if  an  heir,  in  the  belief  that  a  thing 
lent  or  hired  out  to  the  deceased  or  deposited  in  his  hands  forms  part  of  the 
inheritance,  sells  that  thing  to  some  one  that  receives  it  in  good  faith,  or 
gives  it  away  as  a  present  or  as  a  dowry,  there  is  no  doubt  that  the  receiver 
may  acquire  it  by  usucapio,  since  the  thing  is  no  way  tainted  by  theft ;  seeing 
especially  that  the  heir  that  alienates  in  good  faith,  believing  it  to  be  his  own, 
commits  no  theft.    (J.  2,  6,  4 ;  G.  2,  50.) 

And  again,  if  the  man  that  has  the  usufruct  of  a  female  slave  believes  her 
offspring  is  his,  and  sells  or  gives  it  away,  he  does  not  conmiit  theft.  For 
there  is  no  theft  where  there  is  no  theftuous  aim.    (J.  2,  6,  5  ;  G.  2,  50.) 

And  in  other  ways  it  may  happen  that  a  man  may  transfer  to  some  one 
what  is  a  third  person's,  yet  without  any  taint  of  theft ;  and  so  the  possessor 
may  acquire  it  by  usucapio,     (J.  2,  6,  6 ;  G.  2,  50.) 

A  farm  that  belongs  to  another  anyone  may  obtain  possession  of  without 
force,  if  it  is  lying  neglected  by  the  carelessness  of  its  owner,  or  by  his  death 
without  leaving  a  successor,  or  by  his  long  absence.  If,  then,  such  a  possessor 
transfers  it  to  another  that  receives  it  in  good  faith,  this  new  possessor  will 
be  able  to  acquire  it  by  usucapio.  And  even  although  he  that  obtained  pos- 
session of  the  farm  while  it  was  unoccupied  knew  that  it  belonged  to  some 
one  else,  yet  this  does  not  impair  the  claim  to  usucapio  of  the  possessor  in 
good  faith.  For  the  opinion  is  now  quite  set  aside,  that  a  farm  can  be  the 
object  of  theft.     (G.  2,  51.) 

Exceptions. — In  some  cases  bona  fides  was  not  required. 

(i*.)  On  the  other  hand,  again,  it  happens  that  a  man  that  knows  he  is  in 
possession  of  another's  property  may  acquire  it  by  usucapio.  An  object,  for 
instance,  forming  part  of  an  inheritance,  if  the  heir  has  not  yet  obtained  pos- 
session, anyone  may  possess.  For  he  is  allowed  to  acquire  it  by  usucapio, 
if  the  object  is  such  as  to  admit  of  usucapio.  And  this  kind  of  possession 
and  usucapio  is  called /n?  herede  (in  room  of  the  heir).    (G.  2,  52.) 

And  so  far  is  this  allowance  carried,  that  even  landed  property  may  be 
acquired  by  usucapio  in  a  year.  (G.  2,  53.)  And  the  reason  why  even  in  the 
case  of  landed  property  the  one  year's  usucapio  obtains  is,  that  formerly 
inheritances  themselves  were  believed  to  be  acquired  as  it  were  by  usucapio, 
by  possession  of  the  inherited  effects.  (And  that  of  course  in  a  year ;  for 
the  statute  of  the  XII  Tables  ordained  that  landed  property  should  require 
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two  years  for  usucapion  all  other  property  one  year.  An  inheritance,  then, 
seemed  to  fall  under  the  '^  all  other  property  ; "  for  it  is  not  landed,  seeing  it 
is  not  even  corporeal).  And  though  the  later  belief  was  that  inheritances 
could  not  be  acquired  by  usucapio,  yet  in  regard  to  all  property  forming  part 
of  an  inheritance,  even  landed  property,  the  period  of  a  year  for  usucapio 
remained.    (G.  2,  54.) 

And  the  reason  why  so  unscrupulous  a  possession  and  consequent  acquisi- 
tion were  allowed  at  all  was  this  : — the  ancients  wished  heirs  to  enter  on 
inheritances  with  all  speed,  that  there  might  be  persons  to  perform  the 
sacred  rites  then  observed  with  the  utmost  care,  and  that  the  creditors  might 
have  some  one  from  whom  they  could  obtain  what  was  theirs.     (G.  2,  55.) 

This  kind  of  possession  and  of  usucapio  also  is  called  lucrativa  (gainful). 
For  in  it  a  man  knowing  that  something  is  another's,  yet  makes  gain  there- 
from.   (G.  2,  56.) 

But  in  our  day  it  is  no  longer  gainful.  For  at  the  instance  of  the  late 
Emperor  Hadrian,  a  Setiaius  Consultum  was  passed  declaring  that  such 
acquisitions  might  be  recalled.  The  heir,  therefore,  by  laying  claim  to  the 
inheritance,  may  recover  the  property  from  him  that  has  acquired  it  by 
usucapio,  just  as  if  it  had  never  been  so  acquired.    (G.  2,  57.) 

But  if  there  were  a  heres  necessarius  in  existence,  by  the  strict  rule  of  law 
no  one  else  could  acquire  the  property  by  usucapio  pro  kerede.    (G.  2,  58.) 

These  paesages  anticipate  some  observations  that  fall  to  made,  in  regard  to  the 
history  of  Inheritanoe.     (See  Book  III.) 

(2°.)  Again,  if  property  is  mortgaged  to  the  people,  and  is  sold  by  them, 
and  the  owner  comes  into  possession,  in  this  case  usurectptio  is  allowed. 
For  land,  however,  it  requires  two  years.  This  is  the  meaning  of  the 
common  saying,  that  after  a  public  sale  of  lands  {prctediatura\  possession  is 
regained  by  use  {usurecipt).  For  he  that  buys  from  the  people  is  called 
praediator,    (G.  2,  61.) 

The  meaning  of  this  appears  to  be,  that  If  the  buyer  does  not  turn  out  the  owner 
within  two  years  after  the  sale,  he  forfeits  his  purchase. 

4®.  Justus  Ittulus, 

Possession  by  mistake,  on  some  untenable  ground  (error  falsae  causae), 
does  not  give  rise  to  usucapio.  As,  for  instance,  when  the  possessor  has  not 
bought  a  thing,  but  thinks  he  has  bought  it ;  or  has  not  been  given  it,  but 
thinks  he  has  been  given  it.     (J.  2,  6,  11.) 

The  most  usual  case  where  this  mistake  arose  was  when  a  thing  was  conveyed  to  a 
man  in  a  way  that  would  have  made  him  owner,  but  for  the  fact  that  the  person 
executing  the  conveyance  had  no  right  to  alienate  the  thing.  This  was  not  an 
enrw  faUae  cauaae.  If  there  was  no  intention  to  transfer  the  ownership,  as  when 
possession  was  given  to  a  mortgagee,  there  could  not  be  a  jiutus  tUulus,  and  tlie 
mortgagee  did  not  acquire  by  usucapio,     (D.  41,  3,  13.) 

2.  Special  reBtrictione  ou  acquisition  by  usucapio, 

A.  As  to  persons. 

1°.  Certain  persons  could  not  be  deprived  of  their  property  by 
adverse  possession,  on  the  ground  that  they  were  not  in  a  posi- 
tion to  assert  their  rights.    The  theory  upon  which  usucapio  wh*» 
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based,  was  the  presumed  neglect  of  the  owner.  If  an  owner, 
after  being  allowed  a  reasonable  time  to  discover  and  claim  his 
property,  made  no  claim,  it  was  but  fair  that  the  innocent 
possessor  should  obtain  a  perfect  title.  If,  however,  the  true 
owner  were  in  a  position  where  he  could  not  protect  his  inter- 
ests, it  was  reasonable  that  the  adverse  operation  of  usucapio 
should  be  suspended  until  such  time  as  his  disability  was  re- 
moved. The  suspension  ought  not,  however,  to  go  beyond 
that  limit  (D.  4,  6,  37.)  Hence  the  following  persons  were 
allowed  to  rescind  a  title  acquired  by  usucapio,  if  they  applied 
within  one  year  from  the  time  their  disability  ceased.  (C.  2, 
50,  3.) 

(1°.)  Persons  under  the  age  of  twenty-five  years  could  rescind  a  title,  even  if  their 
interests  were  looked  after  by  tutors  or  curators,  if  the  Prsetor  thought  the  application 
was  made  on  good  grounds.  But  if  they  were  not  defended,  they  were  entitled 
absolutely  to  rescind  the  aoquisitiou.     (D.  4, 1,  8.) 

(2^)  Persons  absent  on  the  service  of  the  State.  This  includes  soldiers  on  actual 
aervioe  (D.  4,  6,  45),  (not  on  furlough,  D.  4,  6,  85,  9),  army  doctors  (D.  4,  6,  83,  2), 
Governors  of  Provinces,  and  other  officials  (D.  4,  6,  85,  3),  and  the  wives  of  such 
penona.  (C.  2,  52,  1.)  Their  privilege  lasted  from  the  time  they  left  home  until 
they  returned. 

(3°.)  Persons  in  custody  (in  vineului)^  or  captured  by  brigands  or  pirates.   (D.  4, 6, 9.) 

(4^)  Persons  living  in  slavery  (I>.  4,  6,  11)  until  an  action  is  brought  claiming 
freedom.     (D.  4,  6, 12.) 

(5*.)  Captives  taken  in  war.     (D.  4,  6,  1,  1.) 

2^  Certain  persons  cannot  acquire  by  usucapio. 

On  the  contrary,  again,  if  a  man  away  in  the  service  of  the  commonwealth 
or  in  the  enemy's  power  acquires  by  usucapio  the  property  of  a  citizen  at 
home,  then  the  owner  is  allowed,  when  once  the  possessor  has  ceased  to  be 
away  in  the  service  of  the  commonwealth,  to  lay  claim  to  the  property  within 
a  year,  and  rescind  the  usucapio.  And  the  form  of  the  claim  is  this  ;  the 
owner  affirms  that  the  possessor  has  not  got  the  property  by  use,  and  that 
it  is  therefore  his.  And  this  sort  of  action,  the  Praetor,  moved  by  a  like 
desire  for  fairness,  puts  within  the  reach  of  certain  others  also,  as  one  may 
learn  from  the  larger  volume  of  the  Digest  or  Pandects.    G-  4,  6,  5.) 

This  k  the  converse  case.  In  the  former,  an  absent  owner  was  allowed  to  rescind  a 
title  aoq[nired  by  iMiccopio,  because  he  was  not  in  a  position  to  prevent  the  acquisition; 
in  this  case,  an  owner  at  home  was  allowed  to  rescind  a  title  acquired  by  a  person 
that,  being  absent,  could  not  be  sued.  In  the  second  case,  the  ground  of  relief  was 
that,  owing  to  his  being  beyond  the  jurisdiction,  or  from  some  other  cause,  an  action 
could  not  sooner  be  brought.  (D.  4,  6,  21,  pr.)  Thus  rescission  was  granted 
against  Consuls  or  Prsetors  after  their  year  of  office,  because  previous  to  that  time  they 
could  not  be  sued  ;  but  not  against  patrons  at  the  instance  of  f reedmen,  or  parents  at 
the  instance  of  children,  because  the  Prsetor  in  those  cases  could  allow  an  action  if 
he  thought  fit.  (D.  A,  6,  26,  2.)  In  like  manner,  insane  persons,  or  children  that 
acquired  by  utucapio,  could  be  sued  after  their  disability  was  removed,  and  the  acqui- 
sition rescinded.  (D.  4,  6,  22,  2.)  Again,  the  same  remedy  availed  against  those 
that  by  craft  had  prevented  an  action  being  brought  against  them.     (D.  4,  6,  24.) 
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The  action  employod  in  these  cases,  and  introduced  by  some  Pmtor,  was  called 
Actio  Pvhliciatta  reacUaoria,  It  most  be  brought  within  a  year  from  the  removal  of 
the  disability  (C.  2, 50,  8),  and  it  could  be  brought  against  the  heirs  of  the  persoiiB 
tha*  acquired  by  uiucapio,     (D.  4,  6«  80 ;  D.  50,  17,  120. ) 

B.  As  to  things. 

As  usucapio  was  a  mode  of  acquiring  ownership  (dominium  ex 
jure  Quiritium)j  it  follows  that  whatever  things  were  incapable 
of  being  held  in  such  ownership,  were  not  susceptible  of 
usucapio. 

I^  But  sometimes,  notwithstanding  the  utmost  good  faith  in  the  possessor 
of  a  thing,  usucapio  never  begins  to  run.  As,  for  instance,  when  he  is  in 
possession  of  a  freeman,  of  something  that  is  sacred  or  devoted,  or  of  a 
runaway  slave.     (J.  2,  6,  i  ;  G.  2,  48.) 

2''.  Estates  in  the  provinces,  too,  do  not  admit  of  usucapio,    (G.  2,  46.) 

3°.  And  formerly  the  res  mancipi  belonging  to  a  woman  in  the  ttUela  of 
her  agnates  could  not  be  acquired  by  usucapio  unless  she  had  delivered  them 
by  authority  of  the  tutor;  for  so  the  statute  of  the  XII  Tables  provided. 
(G.  2,  470 

4*.  Property  belonging  to  our  Jiscus  cannot  be  acquired  by  usucapio.  But 
Papinianus  gave  a  written  opinion,  that  if  unclaimed  property  has  not  yet 
been  reported  to  the  ^cus,  any  portion  of  it  delivered  to  a  purchaser  in  good 
faith  may  be  acquired  by  him  by  usucapio.  And  so  the  late  Emperors  Pius 
Severus  and  Antoninus  have  declared  in  rescripts.    (J.  2,  6,  9.) 

An  edict  of  the  late  Emperor  Marcus  provides  that  the  purchaser  of  an- 
other's property  from  the  ^cus  may,  when  onCe  five  years  have  passed  since 
the  sale,  successfully  resist  the  owner  of  the  property  by  an  exceptio.  And  a 
constitution  of  Zeno  too,  of  blessed  memory,  has  provided  well  for  those  that 
receive  anything  from  the  fiscus  by  sale  or  gift,  or  any  other  title.  For  it 
provides  that  they  are  at  once  free  from  all  concern,  and  must  come  out 
successful,  whether  they  are  sued  or  themselves  go  to  law  ;  while  against 
the  sacred  majesty  of  the  Treasury  an  action  may  be  brought  at  any  time 
within  four  years  by  those  that  think  that  in  virtue  of  their  rights  as  owners, 
or  as  mortgagees  of  the  property  alienated,  some  actions  are  open  to 
them.  Our  own  imperial  constitution  too,  lately  published,  makes  the  same 
regulations  with  regard  to  those  that  receive  anything  from  our  palace  or  that 
of  the  Empress  {vcneraHlis  Augustae\  as  are  contained  with  regard  to 
alienations  by  \}[iefiscus  in  the  constitution  of  Zeno  just  mentioned.   (J.  2, 6, 14.) 

And  last  of  all,  it  must  be  observed  that  the  thing  ought  to  be  free  from 
any  taint  in  order  that  the  purchaser  in  good  faith,  or  other  possessor  on 
lawful  grounds,  may  acquire  it  by  usucapio,    (J.  2,  6,  10.) 

5^  Sometimes,  however,  notwithstanding  the  utmost  good  faith  in  the 
possessor  of  another's  property,  the  time  for  usucapio  never  begins  to  run. 
(G.  2,  45.)  For  things  stolen  or  possessed  by  force  cannot  be  acquired  by 
usucapio^  not  even  if  possessed  in  good  faith  during  the  long  time  of  which 
we  have  spoken.  For  in  the  former  case  it  is  restrained  by  the  statute  of 
the  XII  Tables  and  the  lex  Atinia^  in  the  latter  by  the  lex  Julia  et  Plautia, 
(J.  2,  6,  2  ;  G.  2,  45.) 

And  the  bearing  of  the  saying  that  in  the  case  of  things  stolen  or  pos- 
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sessed  by  force  usucapio  is  forbidden  by  law  [by  the  law  of  the  XII  Tablesl 
is,  not  that  the  thief  or  possessor  by  force  cannot  in  person  acquire  by 
usucapio  (for,  on  another  ground,  usucapio  is  not  open  to  them,  because^ 
namely,  they  are  possessors  in  bad  faith) ;  but  this — that  no  one  else,  although 
in  good  faith  he  buys  or  on  other  grounds  receives  from  them,  can  have  any 
right  to  acquire  by  usucapio.  And  hence,  in  regard  to  moveables,  usucapio 
by  a  possessor  in  good  faith  must  be  rare.  For  he  that  sells,  or  on  any  other 
ground  delivers  what  is  another's,  therein  commits  a  theft  (J.  2,  6,  3 ; 
G.  2,  49-50.) 

The  Ux  Atinia  seems  to  have  extended  Uie  law  of  the  XII  Tables  to  the  case  of 
hmmfide  possessors.     It  was  passed  about  B.0. 198. 

A  tutor  fraudulently  seUs  part  of  the  property  of  his  pupiL  A  tutor  had  a 
power  of  sale  only  so  long  as  he  acted  in  good  faith  in  the  administration  of  his 
pnpil'B  property.  The  moment  he  attempted  to  cheat  his  pupil  he  was  regarded  as  a 
thief,  and  the  thing  parted  with  was  stolen  goods  {ret  furtiva).  Hence  it  oould  not  be 
aoqnired  by  a  possessor  even  if  ignorant  of  the  fraud.    (B.  41,  4,  7,  3.) 

A  tutor,  in  disregard  of  the  express  order  of  the  Will  by  which  he  was  appointed, 
sold  some  slaves  that  on  account  of  their  skill  the  testator  ordered  to  be  kept  for  his 
heirs,  to  a  purchaser  ignorant  of  the  prohibition  :  there  can  be  no  iuucapio  of  the 
dATes.     (C.  7,  20,  2.) 

A  slave,  to  defraud  his  master,  carries  off  some  of  his  separate  estate  {pecuUum), 
and  deHvers  it  to  Gains.    As  soon  as  it  is  delivered  it  beoomes  stolen  property,  not 

eptible  of  uwcapio.  This  is  the  more  noteworthy,  because  as  between  tiie  master 
d  ttie  slave  such  malversation  did  not  constitute  theft.     (D.  47,  2,  56,  3.) 

A  has  stolen  and  carried  off  wool,  and  has  made  it  into  a  garment.  The  owner  of 
9  wool  can  recover  the  garment,  because  there  is  no  utueapio,    (D.  41,  8,  4,  20.) 

A  female  slave  is  stolen  by  Balbus,  and  while  in  his  possession  gives  birth  to  a  child, 
sells  the  ohild  to  'Dtius,  who  is  ignorant  of  the  tiieft  of  the  mother.  The 
r  of  the  female  slave  can  recover  the  ohild  from  Titius,  because  on  account  of  the 
liieft  there  is  no  tuueapio.    (O.  6,  2, 12.) 

A  mare  is  stolen,  and  sold  by  the  thief  to  a  purchaser  ignorant  of  the  theft 
Tlia  mare  gives  birth  to  a  foaL  The  foal  belongs  to  the  purchaser  (as  soon  as 
bosn),  because  it  is  considered  part  of  the  produoe  {firuetus)  of  the  mare.  But  the 
ehild  of  a  female  slave  was  not  regarded  in  that  light  (as  fruettu),  and  henoe  the 
difference  in  the  result     (B.  41,  3,  4,  18 ;  D.  47,  2,  48,  6.) 

A  female  slave  is  stolen,  and  sold  by  the  thief  to  a  purchaser  ignorant  of  the  theft 
She  gives  birth  to  a  child.  The  purchaser  has  no  right  to  either,  and  acquires  none 
by  Miueapio.  But  if  the  slave  had  not  conceived  until  she  was  in  the  possession  of 
1^  buyer,  her  child  would  belong  to  him  by  utucapic  (D.  47,  2,  48,  6) ;  imiess  he 
dfaoovered  the  theft  before  the  bhth.    (I>.  41,  8,  4,  18.) 

A  d&eep  is  stolen,  and  its  wool  clipped  by  the  thief.  The  wool  is  not  susceptible 
of  Muueapia,  But  if  the  sheep  is  shorn  by  a  purchaser  ignorant  of  the  theft,  the 
wool,  ae  pert  of  the  produce  {fruetut)^  becomes  his  property  at  onoe  without  any 
(D.  41,  8,  4,  19.) 


Sometimes  even  a  thing  stolen  or  possessed  by  force  may  be  the 
object  of  usucapio.  If,  for  instance,  it  comes  back  under  the  power  of  the 
owner,  the  taint  attaching  to  the  property  is  cleared  away,  and  usucapio  goes 

It  was  neceasary  that  the  owner  should  not  merely  regain  possession  of  the 
tiuog  atolen,  but  also  know  that  it  had  been  stolett.  (D.  41,  8,  4, 12.)  This  was 
ptovided  for  by  the  2w  AtMiiia,     (D.  41,  3,  4,  6.)     If  the  owner  Imw  when  the 
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stolen  goods  were,  so  that  he  could  bring  »n  action  to  recover  them,  he  was  oob- 
sidered  to  have  possession  of  them  within  the  meaning  of  that  enactment.  (D.  60, 
16,  215.) 

6^  Immoveables  taken  by  force.     {Res  immobiles  vi  passesscte.) 
The  sections  above  quoted  refer  to  immoveables  taken  by 
force,  as  regulated  by  the  lea  Plautia  (the  date  of  which  is  sup- 
posed to  be  B.O.  89),  and  the  lex  Julia,  supposed  to  belong  to 
the  reign  of  Augustus. 

As  regards  landed  property,  usucapto  goes  on  more  easily.  A  man 
may,  for  instance,  without  force,  obtain  possession  of  a  spot  left  un- 
occupied by  reason  of  its  owner's  absence  or  neglect,  or  because  he  has 
died  and  left  no  successor.  The  man,  personally,  no  doubt,  is  a  possessor 
in  bad  faith,  for  he  knows  that  he  has  seized  on  land  belonging  to 
another.  II,  however,  he  delivers  it  to  a  third  person  that  receives  it  in 
good  faith,  then  that  third  person  can  acquire  tie  property  by  length  of 
possession,  for  he  received  it  neither  stolen  nor  possessed  by  force.  For 
the  opinion  of  some  of  the  old  writers,  who  thought  a  farm  or  a  piece  of 
land  might  be  the  object  of  theft,  is  now  extinct  And  the  imperial  constitu> 
tions  provide  that  possessors  of  landed  property  ought  in  no  case  to  be 
deprived  of  a  long  and  undoubted  possession.    (J.  2,  6,  7.) 

A  drives  B  out  of  posseflsion,  but  does  not  himself  enter.  G,  finding  tha  land 
vacant,  enters  and  takes  possession.  G  is  not  %  hona  fide  poBseasor,  and  therefora 
cannot  acquire  by  u»tMiapi4>,  He  knows  he  is  not  owner.  Before  B  returns,  G  sells  to 
D,  who  is  not  aware  of  the  nature  of  his  possession.  D  oan  acquire  bj  imicafNOu 
(D.  41,  8,  4,  22.) 

The  purgation  is  the  same  as  in  the  case  of  stolen  property.  (D.  41,  8»  ^  96w) 
<See  pp.  278-274.) 

B.  Transvestitivk  Facts  asoribed  to  the  Jus  Gentium. 

I.  AOOESSTON  {Aecessio.) 

The  doctrine  of  accession  is  the  counterpart  of  occupation. 
By  occupation,  what  belongs  to  nobody  is  acquired  ;  by  acces- 
sion, what  belongs  to  somebody  is  given  to  a  new  owner. 
This  occurs  when  that  which  belongs  to  one  person  is  so 
intermixed  with  the  property  of  another,  that  either  it  can- 
not be  separated  at  all,  or  cannot  be  separated  without 
inflicting  damage  out  of  proportion  to  the  gain.  Upon  this 
state  of  facts  two  questions  arise — (1)  Who  is  owner  of  the 
joint  whole  T  and  (2)  What  compensation,  if  any,  must  be  made 
to  the  loser  T  The  answer  to  the  first  question  is  to  be  found 
in  the  idea  of  Principal  and  Accessory.  This  idea  is  very 
simple  in  many  cases ;  thus,  dress  exists  for  men,  not  mea 
for  dress ;  buttons  exist  for  coats,  not  coats  for  lpttons.T   That 
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-which  can  exist  withont  another,  but  that  other  cannot  exist 
^-ithout  it,  or  that  for  whose  sake  another  exists,  is  the  princi- 
pal to  which  the  other  is  the  accessory.  It  was  laid  down 
that  the  owner  of  the  principal  became  the  owner  of  the 
Accessory.  This  technical  rule  sufficed  to  determine  the 
technical  question — ^wbich  of  the  two  is  owner!  but  it  leayes 
untouched  the  important  practical  question,  what  compensa- 
tion ought  to  be  given  to  the  loser  t  As  a  general  rule,  it 
would  be  inequitable  to  deprive  an  owner  of  his  property  with- 
out compensation,  merely  from  the  accident  of  its  becoming 
attached  to,  or  mixed  up  inseparably  with,  the  property  of 
another.  In  considering  the  cases  stated  in  the  Roman  law, 
•  these  two  questions  must  be  kept  broadly  separate. 

L  Accession  of  land  to  land. 

i^-  And  further,  what  a  river  adds  to  your  field  by  alluvia  is  by  the  Jus 
GenHum  acquired  by  you.  And  by  cUlitvio  is  meant  a  latent  increase : 
.and  an  addition  by  tdluvio  is  an  addition  so  gradual  as  to  be  at  eadi 
jnoment  imperceptible.    (J.  2,  i,  20 ;  G.  2,  7a) 

But  if  the  violence  of  the  river  sweeps  away  a  part  of  your  land  and 
bears  it  over  to  your  neighbour's  land,  where  it  rests,  then  plainly  it  still 
continues  yours.     Q.  2,  i,  21  ;  G.  2,  71.} 

But  it  is  evident  that  if  it  sticks  to  your  neighbour's  land  for  a  long  timie^ 
so  that  the  trees  carried  away  with  it  strike  root  into  his  land,  then  from  that 
lime  those  trees  are  acquired  for  your  neighbour's  land.    (J.  2,  i,  21.) 

2^.  If  an  island  rises  in  a  river,  as  often  happens,  its  ownership  depends 
•on  its  position.  If  it  lies  in  mid  stream,  it  is  common  to  the  landowners  on 
both  banks  of  the  river,  in  shares  proportioned  to  the  extent  of  each 
owner's  lands,  as  measured  along  the  bank.  But  if  it  is  nearer  one  side 
than  the  other,  it  belongs  solely  to  the  landowners  along  the  bank  on  that 
side.     (J.  2,  I,  22  ;  G.  2,  72.) 

And  if  a  river  forks  at  any  point,  and  the  branches  meet  lower  down,  so 
as  to  make  some  one's  land  an  island,  then  that  land  continues  to  belong  to 
its  former  owner.    (J.  2,  i,  22.) 

An  UftDd  flotttiiig  on  reeds  or  Bhrabbary  belongB  to  the  publio,  and  not  to  either  of 
the  riparian  proprieton ;  becatue  it  is  not  oonnectod  with  the  land,  and  the  water  in 
theritwiapiiUia    (D.  41, 1,  66,  2.) 

Proprietosa  on  the  same  aide  of  the  stream  share  an  island  aooording  to  the  extent 
.of  tiieir  lands,  measured  by  a  straight  line  across  the  river  from  their  boundary.    (D. 

If  an  island  rises  in  a  stream  so  that  it  belongs  wholly  to  the  owner  on  one 
side  of  the  bank,  and  then  another  in  the  middle,  ib  the  line  from  whioh  the 
measiire  ia  to  be  taken  the  bank  or  the  island!  It  was  held  to  be  the  island.  (D. 
41,  !,«,«.) 

3^.  But  if  a  river  altogether  abandons  its  natural  bed  and  begins  to  flow 
.elsewhere,  then  that  former  bed  belongs  to  the  landowners  on  both  banks 
4if  the  river,  in  shares  proportioned  to  the  extent  of  each  owner's  lands  as 
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measured  along  the  bank.  And  as  for  the  new  bed,  it  becomes  subject 
to  the  same  rights  to  which  the  river  itself  is  subject ;  that  is,  it  becomes 
public  property.  But  if,  after  some  time,  the  river  returns  to  its  former  bed, 
the  new  bed  in  turn  comes  to  belong  to  the  landowners  on  the  bank.  (J.  2, 
h  33-) 

Qearly  the  case  is  different  when  any  one's  land  is  entirely  flooded.  For 
flopding  does  not  change  the  nature  of  the  lands ;  and  therefore,  if  the 
water  faHls,  it  is  plain  that  the  lands  belong  to  their  former  owner.  (J.  2, 
h  34.) 

An  isluid  riseB  in  a  xiyer  so  as  to  belong  wholly  to  A,  the  owner  of  one  of  the 
banks.  Then  the  river  deserts  its  old  channel,  and  runs  entirely  between  the  island 
and  A's  bank.  A  retains  the  island  and  his  share  of  the  deserted  channeL  (D.  41, 
1,  fi«,  1.) 

Exception. — These  rules,  relating  to  the  accession  of  land  to 
land,  apply  only  to  those  lands  whose  boundaries  are  natural 
objects  (arcifinii  agri),  such  as  a  river,  wood,  or  mountain. 
"Wlien  land  was  held  in  specified  quantities  (agri  (usignati 
or  limitati),  the  accessions  belonged  to  the  State,  and  not  to 
the  owners  of  the  lands.  These  lands,  apportioned  in  quan- 
tities, were  generally  obtained  by  conquest,  and  given  away 
by  the  State,  which  reserved  its  right  to  accessions.  (D.  41,  1, 
16.)  In  one  passage  it  is  stated,  however,  that  such  acces- 
sions were  regarded  as  nobody's  land  (res  nuUvAs),  and  bo- 
longed  to  the  first  occupant.     (D.  43, 12,  1,  6.) 

It  is  manifest  also  that  in  accessions  of  land  to  land  there 
was  no  room  for  compensation.  Thus  alluvial  deposits  come 
from  the  lands  of  many  people,  nobody  could  tell  where. 

2.  Accession  of  moveables  to  land. 

1^.  Buildings  to  land. 

(1°.)  The  question  of  ownership. 

Besides,  what  anyone  builds  on  our  soil,  although  he  builds  it  in  his  own 
name,  by  the  J^tis  NaturaU  becomes  ours.  For  all  that  is  on  the  soil  goes 
with  the  soil  (superficUs  solo  udif).    (G.  2,  73.) 

When  a  man  builds  on  his  own  soil  with  materials  that  belong  to  another, 
then  he  is  regarded  as  the  owner  of  the  building.  For  all  that  is  built  on 
the  soil  goes  with  the  soil  {omne  quod  itiaedificcUur  solo  cedit).  And  yet  be 
that  was  owner  of  the  materials  does  not  cease  to  be  their  owner.  But, 
meanwhile,  he  can  neither  reclaim  them  {vtndicare\  nor  bring  an  action  for 
their  production,  because  the  statute  of  the  XII  Tables  provides  that  no  one 
can  be  forced  to  take  out  of  his  house  a  timber  (Jignum\  though  belonging 
to  another,  that  has  once  been  built  into  it  The  statute  gives,  however,  an 
action  for  double  its  value,  called  actio  de  Hgno  injuncto;  and  under  the 
term  tignum  all  building  materials  are  included.  Now  the  aim  of  this  pro- 
vision was  to  avoid  the  necessity  of  having  the  buildings  pulled  down. 
But  if  for  any  reason  the  building:  comes  down,  then  die  owner  of  the 
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materials,  if  he  has  not  already  obtained  the  double  value,  may  reclaim  his 
own  or  bring  an  action  for  its  production.    (J.  2,  i,  29.) 

A  contractor  that  bnilds  with  his  own  material  for  the  owner  of  the  land,  as  soon 
M  the  stones  are  fixed  with  mortar,  loses  his  ownership  in  the  material,  which  now 
booomes  attached  to  the  ownership  of  the  land.     (D.  6,  1,  89.) 

Tifcins  places  a  new  bam,  made  of  wood,  on  the  land  of  Seins.  It  is  not  fixed 
bat  moTeable.     It  does  not  become  the  property  of  Seius.     (D.  41,  1,  60.) 

(2**.)  Compensatioii  to  the  owner  of  the  materials. 

(a)  When  the  owner  of  the  land  takes  material  belonging 
to  another  without  his  consent,  he  is  liable  to  a  penalty  of 
double  the  value  of  the  things  taken. 

(/5)  When  the  material  is  fixed  on  the  land  by  a  person  in 
possession,  who  believes  himself  to  be  owner,  but  against  whom 
an  action  is  brought  by  the  true  owner,  the  possessor  can 
resifit  the  action,  unless  compensation  is  given  him. 

Od  the  contrary,  if  a  man  builds  a  bouse  with  his  own  materials  on  an- 
other man's  soil,  then  the  house  belongs  to  the  owner  of  the  soil.  But  in 
this  case  the  owner  of  the  materials  loses  his  rights  as  such,  because  it  is 
understood  that  they  were  alienated  by  his  own  will,  supposing,  that  is,  that 
he  was  not  ignorant  that  he  was  building  on  another  man's  soil.  And  there- 
fore, although  the  house  comes  down,  he  will  not  be  able  to  reclaim  the 
materials.  But  of  course  it  is  agreed  that  if  the  man  that  builds  has  been 
put  in  possession,  and  the  owner  of  the  soil  claims  the  house  [or  farm]  as 
his,  but  will  not  pay  the  price  of  the  materials  and  the  workmen's  wages 
[or  other  expenses  on  the  building,  the  plantations,  or  the  cornfields],  then 
he  may  be  repelled  by  the  plea  {excepHd)  of  fraud  (doliis  malus\  seeing  the 
builder  was  a  possessor  in  good  faith.    (J.  2,  i,  30 ;  G.  2,  76.) 

A  hona  fide  purchaser  that,  after  notice  of  the  insufficiency  of  his  title,  bnildi  on 
the  land,  cannot  resist  an  action  by  the  owner,  who  refuses  to  give  compensation : 
<nl7  he  is  allowed  to  take  down  the  building  at  his  own  cost  and  carry  it  away.  (D. 
«.  1,  87.) 

(7)  When  a  bovui  fide  possessor  has  given  up  or  lost  posses- 
sion he  has  no  remedy,  and  caunot  obtain  compensation  unless 
his  expenditure  has  been  made  with  the  Icnowledge  of  the 
owner. 

A  person  is  in  possession  as  heir,  and  repairs  the  family  mansion  ;  he  cannot  re- 
cover his  expenses  except  by  keeping  possession.     (D.  12,  0,  33.) 

A  husband  or  wife  bnilds  on  ground  received  from  the  other  as  a  gift.  The  gift  of 
die  ground  is  yoid  (see  DonoOiom  hetfween  Husband  and  Wife),  but  the  house  could  be 
pnaerved  by  pleading  fraud.     (D.  44,  4,  10.) 

If  I  have  given  anyone  property,  but  have  not  yet  delivered  it,  and  he  to  whom  I 
have  given  it,  although  possession  has  not  been  delivered,  builds  on  that  spot  with  my 
knowledge,  and  if  after  he  has  built  I  have  obtained  possession,  and  he  claims  from 
flis  the  property  given  him,  and  I  plead  in  bar  that  the  gift  was  void  as  exceeding  the 
|wntt«  fixed  by  the  lex  Oincia,  then  can  he  plead  fraud  in  answer  to  m  plea  t  Car- 
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toinly,  for  I  acted  fraadulently  in  BufFering  him  to  build  and  now  withholding  Uv 
expenses.     (D.  44,  4,  5,  2,) 

(S)  For  if  he  knew  that  the  soil  was  another^s,  his  own  negligence  ii> 
rashly  building  on  a  soil  that  he  was  well  aware  was  another's  may  be 
brought  up  against  him«    (J.  2,  i,  30.) 

It  18  stated,  howeyer,  by  Antoninus  (A.D.  214),  that  if  the  building  has  fallen  intcy 
ruin,  the  material,  even  in  this  case,  returns  to  the  former  owner,  provided  that  the 
original  intention  of  the  builder  was  not  to  make  a  present  of  the  material  to  the 
owner  of  the  land.     (G.  8,  32,  2.)    See,  however,  D.  41,  1,  7,  12. 

A  constitution  of  Gordian  (a.d.  240)  makes  a  distinction  between  neeessariae  and 
uUUi  imperuae.  Necessary  expense  is  to  prevent  deterioration  ;  beneficial  expense  i» 
to  promote  improvement.  A  mala  fide  possessor  can  claim  for  necessary  expenditure ; 
but  in  regard  to  beneficial  expenditure,  he  is  permitted  to  carry  away  the  improve- 
ments only,  if  be  can  do  so  without  damaging  the  property.  (0.  8,  82,  6  ;  D.  6,  % 
88.) 

One  of  two  joint  owners  of  a  piece  of  land  builds  upon  it.  Although,  in  a  sense, 
this  is  building  on  another's  land,  yet  the  other  owner  could  not  reclaim  the  land 
without  paying  the  cost.     (0.  8,  32, 16.) 

These  rules  as  to  compensation  apply  only  where  the  parties 
claim  mider  hostile  titles ;  they  have  no  application  to  such  a 
relation  as  Landlord  and  Tenant. 

If  a  tenant  has  made  a  door  or  anything  else  joined  to  a  building,  he  has  a  right 
to  take  it  away,  although  it  be  a  fixture,  provided  he  gives  securi^  not  to  damage  tiie 
house,  but  leave  it  as  he  found  it.     (D.  19,  2,  19,  4.) 

Whatever  a  farmer  does  to  the  land  for  its  improvement,  either  by  building  or 
otherwise,  gives  him  a  title  to  compensation  if  such  improvements  have-not  been  part 
of  his  bargain.     (D.  19,  2,  55,  1.) 

A  farmer  that  was  not  compelled  by  his  agreement  to  plant  vines  did  so,  and 
increased  the  letting  value  more  than  10  av/rei  yearly.  The  farmer  in  an  action  for 
font  brought  against  him  can  set  off  this  improvement     (D.  19,  2,  61,  pr.) 

2**,  Trees  and  plants  to  land. 
(l^)  Ownership. 

If  Titius  places  in  his  soil  a  plant  belonging  to  another,  it  will  become  his. 
If,  on  the  contrary,  Titius  places  a  plant  of  his  in  Maevius'  soil,  the  plant 
will  belong  to  Maevius,  provided  that  in  both  these  cases  the  plant  has 
taken  root ;  for  until  it  takes  root  it  continues  to  belong  to  its  former  owner. 
(J.  2,  I,  31  ;  G.  2,  74.) 

So  completely,  however,  is  its  ownership  changed  from  the  moment  it 
takes  root,  that  if  a  neighbour's  tree  so  presses  the  earth  belonging  to  Titius 
as  to  take  root  in  his  field,  we  say  that  it  is  thereby  made  Titius'  tree.  For 
reason  refuses  to  regard  the  tree  as  belonging  to  anyone  except  the  owner 
of  the  field  in  which  it  has  taken  root.  And,  therefore,  if  a  tree  placed 
close  to  a  boundary  strikes  its  roots  into  a  neighbour's  field,  it  becomes  com- 
mon property.    (J.  2,  i,  31.) 

And  on  the  same  principle  as  plants  that  unite  with  the  earth  go  with  the 
soil,  so  corn  too  that  is  sown  is  understood  to  go  with  the  soiL  (J.  3,  i,  32  ; 
G.  2,  75-) 
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A  differenoe  existed  between  the  case  of  buildings  and  plants.  Even  if  the  tree 
vnm  afterwards  torn  np,  it  did  not  revert  to  its  former  owner.  After  it  had  fed  on 
the  soil,  it  was  not  exactly  the  same  thing  that  was  planted  ;  and  it  would  be  absurd 
to  allow  a  man  to  recovery  after  thirty  or  forty  yean,  a  full-grown  tree,  beosuso  the 
sapling  from  which  it  grew  had  been  his  property.     (D.  41, 1,  26,  2.) 

The  assertion  in  the  text  seems  to  be  opposed  to  D.  47,  7,  6,  2,  which  states  that 
ahhcragh  a  tree  near  a  boundary  sends  its  roots  into  the  neighbour's  soil,  it  neverthe- 
len  remains  the  property  of  the  owner  of  the  soil  in  which  it  first  grew.  The  text  is 
therefore  explained  as  referring  to  those  cases  only  where  the  tree  is  on  the  land  of 
one  man,  and  the  roots  wholly,  or  nearly  so,  in  the  land  of  his  neighbour. 

(2**.)  Compensation. 

(a)  The  owner  of  the  land  has  sown  or  planted  with  what 
belongs  to  another.  If  he  knew  that  the  seeds  or  plants 
belonged  to  another,  he  commits  theft ;  if  he  did  not,  he  most 
simply  pay  the  owner  their  value.     (D.  6,  1,  5,  3.) 

(ff)  But  as  he  that  has  built  on  another's  soil  can  defend  himself  against 
a  daim  for  the  building  on  the  part  of  the  owner  of  the  soil  by  means  of  the 
plea  of  fraud,  as  we  have  said,  so  by  the  aid  of  the  same  plea  he  can  protect 
himself  that  has  sown  another's  farm  in  good  faith  at  his  own  expense.  (J. 
a,  I.  32.) 

(7)  A  bona  Jide  possessor,  after  eviction,  and  (3)  a  mala  fide 
possessor,  were  subject  to  the  same  rules  as  in  the  case  of 
buildings  fixed  on  land. 

3.  Accession  of  moveables  to  moveables. 

1**.  "Writing  on  paper. 

(I**.)  Ownership. 

Writing,  too,  although  of  gold,  goes  with  the  paper  or  parchment  in 
like  manner ;  just  as  all  goes  with  the  soil  that  is  built  on  it  or  sown  therein. 
And,  therefore,  if  on  your  paper  or  parchment  Titius  has  written  a  poem,  a 
liistory,  or  a  speech,  the  owner  of  this  work  is  not  Titius  but  you.  (J.  2,  i, 
33 ;  G.  2,  77.) 

(2**.)  Compensation. 

But  if  you  claim  your  books  or  parchments  from  Titius,  and  are  not  ready 
to  pay  the  expense  of  the  writing,  Titius  will  be  able  to  defend  himself  by 
die  plea  of  fraud ;  if,  that  is,  it  was  in  good  faith  that  he  obtained  possession 
of  those  papers  or  parchments.     (J.  2,  i,  33  ;  G.  2,  77.) 

This  iB  the  same  principle  as  in  the  previous  cases.  A  man  writes  on  paper  that 
he  believes  to  belong  to  himself  ;  it  does  not  He  can  resist  the  action  of  the  owner, 
uden  payment  is  made  for  the  writing.  It  would  seem,  however,  that  if  the  owner 
had  obtained  possession  there  was  no  remedy.  If  the  writer  knew  the  paper  did  not 
bskng  to  himself,  then  he  could  not  complain  of  forfeiting  his  labour. 

2**.  Pictures. 

If  any  one  paints  on  a  surface  (Jabula)  that  belongs  to  another,  some  think 
the  surface  goes  with  the  picture  ;  others  that  the  picture,  whatever  it  be, 
goes  with  the  surface.     But  *'^  us  it  seems  better  that  the  surface  should  go 


Digitized 


by  Google 


28o  OWNERSHIP. 

with  the  picture  [an  inversion  of  the  usual  rule,  for  which  it  is  hard  to  give 
an  adequate  ground] ;  for  it  is  absurd  that  a  picture  by  Apelles  or  Parrhasios 
should  go  as  a  mere  accessory  to  a  most  worthless  surface.  And  hence, 
when  the  owner  of  the  surface  is  in  possession  of  the  picture,  if  the  painter 
claims  it  without  paying  the  price  of  the  surface,  he  can  be  repelled  by  the 
plea  of  fraud  I^  again,  the  painter  is  in  possession,  it  follows  that  a  uiiits 
actio  against  him  will  be  given  to  the  owner  of  the  surfiEu:e ;  and  in  that  case, 
if  the  owner  does  not  pay  the  expense  of  painting,  he  can  be  repelled  by  the 
plea  of  fraud — if,  that  is,  the  painter  was  a  possessor  in  good  £uth.  For 
it  is  manifest  that,  if  the  surface  was  stolen,  whether  by  the  painter  or  by 
some  one  else,  the  owner  of  the  surface  may  bring  an  action  for  theft. 
Q.  2,  I,  34 ;  G.  2,  78.) 

It  is  at  tbiB  point —piotures— that  the  doctrine  of  acoeasion  breaks  down.  OanvM 
can  exist  without  the  piotore,  but  not  the  painting  without  the  canvas ;  and  therafore^ 
logically,  the  canvas  is  the  principal,  and  the  colouring  the  aocessoiy.  But  tfab 
result  was  too  absurd.  The  value  of  the  picture  was  in  general  so  much  greater  than 
the  worth  of  the  canvas,  that  to  have  adhered  to  logical  consisteocj  would  have 
involved  a  sacrifice  of  real  justice.  Gains  is  at  a  loss  to  give  a  reason  for  the  ezcep- 
tion  of  pictures  ;  and  his  only  fault  is,  that  he  was  not  bold  enough  to  disregaid  tlM 
merely  logical  distinction  of  principal  and  aoceesory  in  the  case  of  writings  alaa 

4.  Accession  of  labour  to  moveables.  (Specijicatio,) 
Hitherto  the  examples  of  accession  have  been  instances  of 
mere  mechanical  adhesion;  but  the  same  idea  was  applied 
where,  by  means  of  labour,  raw  material  had  been  made  to 
change  its  character,  and  become  a  new  manufactured  article. 
This  IB  specification,  or  making  a  new  article. 
1**.  Ownership. 

When  any  finished  article  is  made  by  one  man  out  of  material  belonging 
to  another,  it  is  a  common  question  which  is  the  owner  by  natural  reason  ? 
is  it  the  maker,  or  rather  the  owner,  of  the  material  ?  If,  for  example^  a 
man  makes  out  of  my  grapes,  or  olives,  or  ears  of  grain,  wine  or  oil  or  floor ; 
or  out  of  my  gold  or  silver  or  bronze,  some  vessel ;  or  mixes  my  wine  and 
honey  into  mead,  or  uses  my  drugs  to  make  up  a  plaster  or  eye-salve,  or  my 
wool  to  make  a  garment ;  or  out  of  my  timber  frames  a  ship,  a  chesty  or  a 
seat ; — [then  is  the  product  made  out  of  my  property  his  or  mine  ?  Some 
think  we  ought  to  look  to  the  materials  or  substance ;  that  is,  that  the 
owner  of  the  materials  is  owner  of  the  product  Such  was  the  opinion  of 
Sabinus  and  Cassius.  Others  hold  that  the  product  belongs  to  the  maker ; 
and  this  is  the  view  taken  by  the  authorities  of  the  opposing  school.]  After 
the  many  doubts  raised  on  both  sides  by  the  schools  of  Sabinus  and  Pio- 
culus,  a  middle  opinion  has  been  adopted.  For  it  is  held  that  if  the  finished 
product  can  be  resolved  into  its  materials,  then  the  former  owner  of  the 
materials  is  to  be  its  owner ;  if  it  cannot  be  so  resolved,  then  the  maker 
rather  is  to  be  its  owner.  For  instance,  a  vessel  can  be  melted  down  and 
resolved  into  the  original  shapeless  mass  of  bronze  or  silver  or  gold; 
while  wine  or  oil  or  wheat  cannot  xetum  to  the  earlier  form  of  grapes  or 
olives  or  ears  of  grain.  But  if  a  man  makes  any  article  partly  out  of  his  own 
materials,  partly  out  of  another's — out  of  his  own  wine,  for  instance,  and 
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another  man's  honey  makes  mead,  or  out  of  drugs  partly  his  own  and  partly 
another's  makes  a  plaster  or  eye-salve  ;  or  out  of  wool  partly  his  own  and 
partly  another's  makes  a  garment— there  can  be  no  doubt  in  this  case  that 
the  maker  is  to  be  the  owner ;  for  he  has  not  only  given  his  work,  but  also 
supplied  part  of  the  materials.     (J.  2,  i,  25  ;  G.  2,  79.) 

Merely  disengaging  the  grains  from  the  ear  does  not,  however,  oonstitute  a  new 
species.     (1),  41, 1,  7,  7.) 

2\  Compensation. 

If,  however,  a  man  weaves  purple  belonging  to  another  into  a  garment  of 
his  own,  then,  although  the  purple  is  the  most  costly,  it  goes  with  the  garment 
as  an  accessory.  But  the  former  owner  has  an  action  for  theft  against  the 
man  that  stole  it ;  and  also  can  bring  a  condicHo^  no  matter  whether  he,  or 
!>ome  one  else,  was  the  actual  maker  of  the  garment.  For  though  things 
that  have  perished  cannot  be  reclaimed  {vindtcari),  yet  a  condicHo  may  be 
brought  against  thieves,  and  against  certain  other  possessors.  (J.  2,  1,26; 
G.  2,  79.) 

If  the  specifiGator  believed  that  the  material  belonged  to  him,  he  conld  not  be  soed 
for  theft,  but  most  give  compensation. 

Ck>nfu8ion  or  mixture.  Confusioy  commixtio.  This  is  the  case 
when  things  are  mixed  up  without  forming  a  new  article. 

If  two  different  owners  choose  to  mix  their  materials — if  they  mingle  their 
wines,  for  instance,  or  melt  down  lumps  of  gold  and  silver  together — then 
the  whole  product  is  owned  by  both  in  common.  And  if  the  materials  differ 
in  kind,  and  therefore  a  distinct  sort  of  thing  is  made — as  mead,  for  instance, 
finom  wine  and  honey,  or  electrum  from  gold  and  silver — still  the  rule  of  law 
is  the  same  ;  for  in  that  case,  too,  it  is  undoubted  that  the  finished  product 
is  owned  in  conunon.  And  if  it  was  by  chance,  and  not  by  the  owner's 
choice,  that  the  materials,  whether  different  or  of  the  same  kind,  were  mixed, 
the  rule  is  still  held  to  be  the  same.     (J.  2,  i,  27.) 

lij  now,  Titius'  wheat  is  mixed  up  with  your  wheat  by  your  choice,  the 
whole  will  be  owned  in  common  ;  for  the  separate  bodies — that  is,  grains — 
that  belonged  distinctively  to  each,  have  been  brought  into  union  by  your 
dioice.  But  if  the  mixture  takes  place  by  accident,  or  is  Titius'  doing  with- 
out your  choice,  then  the  whole  is  not  regarded  as  owned  in  conmion ;  for 
the  separate  bodies  retain  their  own  nature.  And  by  accidents  such  as  those 
the  wheat  is  no  more  made  cominon  than  a  Hock  would  be  if  Titius'  sheep 
were  mixed  up  with  yours.  But  if  either  of  you  two  keeps  the  whole  of  the 
wheat,  an  actio  in  rem  for  his  due  share  of  the  wheat  is  open  to  the  other. 
And  it  falls  within  the  province  of  the  judge  to  determine,  at  his  discretion, 
the  quality  of  the  wheat  belonging  to  each  of  you.    (J.  2,  i,  28.) 

ConfuMxo  is  generally  used  with  reference  to  the  mixture  ot 
Uquids  ;  eammiatio^  of  solids.  The  distinction  taken  is  this :  if 
the  things  are  mixed  by  the  consent  of  owners,  the  product 
belongs  to  them  in  common  ;  in  other  words,  there  is  no  room 
for  accession.     It  is  only  when  the  consent  of  one  o£^e  owners 
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does  not  exist,  that  a  qnestion  of  accession  really  arises.    Then 
if  the  things  are  inseparable,  the  ownership  is  in  common ;  if 
not,  each  retains  his  property  in  the  things,  and  can  sue  by 
the  ordinary  action  for  the  recovery  of  property — the  vincUcatio, 
(D.  6, 1,  5,  1 ;  D.  6,  1,  3,  2.) 

II.— Delivbry  (Traditio). 

From  what  we  have  said  it  appears  that  alienation  takes  place  sometimes' 
by  the  ^us  Naiurale — as,  for  instance,  by  delivery  :  sometimes  by  the  Jus 
CivtU^  as  in  mancipation  in  jure  cessio,  and  usucapion  the  right  to  which  is- 
peculiar  to  Roman  citizens.    (G.  2,  65.) 

By  delivery  also,  according  to  the  Jus  NaturaUy  we  acquire  property. 
For  nothing  is  so  agreeable  to  natural  £umess  as  that  the  wish  of  the  owner 
that  wishes  to  transfer  what  is  his  to  another,  should  be  held  valid.  Cor- 
poreal things,  therefore,  of  whatever  kind,  can  be  delivered,  and  by  delivery 
be  alienated  from  the  owner.    (J.  2,  i,  4a) 

1.  The  conditions  necessary  to  acquisition  by  delivery. 

(1.)  Transfer  of  possession.  The  transferrer  must  pat  the 
transferee  in  a  position  to  deal  with  the  thing  to  the  exclusion 
of  everybody  else.  This  might  be  accomplished  in  the  various 
ways,  enumerated  postea  "  Acquisition  of  Possession." 

Delivery  by  transfer  of  title-deeds. — It  is  stated  in  a  constitu- 
tion of  Severus  and  Antoninus  (C.  8,  54,  1),  that  a  gift  and 
delivery  of  the  title-deeds  of  slaves  were  equivalent  to  a 
gift  and  delivery  of  the  slaves  themselves.  If  this  be  taken 
us  a  fair  and  complete  statement  of  the  law,  it  would  be  an 
extreme  instance  of  symbolical  delivery.  Savigny  and  others 
contend  with  great  vehemence  that  the  text  is  incomplete,  and 
that  it  must  be  understood  as  implying  that  the  slaves  were 
in  the  presence  of  the  parties  at  the  making  of  the  gift.  Ac- 
oording  to  the  view  of  these  authors,  the  case  stated  is  an 
example  of  delivery  langa  manu.  There  is  some  diflSculty  in 
acquiescing  in  this  opinion,  inasmuch  as  it  attributes  the  opera- 
tive part  of  the  transfer  to  something  not  mentioned  in  the 
text,  and  denies  any  effect  to  the  words  that  profess  to  give  a 
complete  account  of  the  transfer. 

Except  by  delivery,  in  the  time  of  Justinian,  property  could 
not  be  conveyed.  A  mere  agreement  without  delivery  of  pos- 
session, even  if  in  writing,  did  not  operate  as  a  transfer  of 
ownership,*     (C.  3,  32,  27.) 

But  to  this  rule  an  exception  existed  in  the  case  of  Societa9m 

TraditionibuM  et  umcapionibut  dominia  rerum  non  nudU  pacti$  tranrfenrntrntw 
0.  2, 8,  20.)  ^  T 
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At  no  period  in  Roman  law  was  a  written  document  attest- 
ing a  delivery  necessary  ;  bnt  such  documents  were  commonly 
made  as  a  sure  record  of  the  feet.     (C.  7,  32,  2 ;  C.  4,  38,  12.) 

It  may  be  added  that  a  delivery  never  gave  the  transferee 
any  greater  right  than  the  transferrer  possessed.^  (D.  41, 
1,  20,  pr.)  Hence  land  subject  to  a  right  of  way  passes  to  the 
transferree  burdened  therewith.     (D.  41,  1,  20,  1.) 

(2.)  The  delivery  must  be  made  with  an  INTENTION  to 
transfer  the  ownership.  That,  but  nothing  more,  was  required. 
It  was  not  necessary  that  there  should  be  auy  consideration,  any 
quid  pro  quo^  for  the  transfer.  Usually,  however,  some  con- 
sideration existed,  and  the  delivery  took  place  in  consequence 
of  a  previous  contract  of  sale  (pro  emptore),  or  legacy  {pro 
tegato),  or  bargain  for  a  dowry  (pro  dote\  or  in  payment  of  a 
debt  (pro  soluto) ;  but  there  need  be  nothing  more  than  a  pur- 
pose of  liberality  (pro  donato).  The  Roman  jurists  expressed 
the  relation  of  such  facts  to  delivery  in  a  somewhat  peculiar 
way.  They  said  that  mere  dehvery  (nuda  traditio)  was  not  a 
transvestitive  fact  of  ownership,  unless  supported  by  what  they 
called  a  justa  causa  or  Justus  titulus.  A  justa  causa  was  one  of 
the  circumstances  above  mentioned — sale,  legacy,  dowry,  pay- 
ment of  debt,  or  free  gift.  It  is  more  accurate  to  say  that  these 
are  simply  facts  from  which  an  intention  to  transfer  ownership 
may  properly  be  inferred. 

If  A  delivers  a  ring  to  B,  there  is  no  presumption  that  B  is 
owner ;  but  on  proving  that  the  ring  was  bequeathed  to  B  by  a 
testator  to  whom  A  is  heir,  the  nature  of  the  transaction  be- 
comes at  once  apparent.  Again,  if  it  is  proved  that  A  intended 
to  make  a  gift  of  the  ring  to  B,  the  meaning  of  the  transaction 
becomes  clear.  If,  on  the  other  hand,  the  ring  was  given  to  B 
in  loan,  or  for  safe  custody,  the  conclusion  would  be  that  A 
remained  owner,  and  that  the  delivery  of  the  thing  did  not 
transfer  the  ownership  to  B. 

The  exposition  of  the  Roman  jurists  is  better  suited  to  a 
practical  lawyer  than  to  a  student  of  jurisprudence.  In  proving 
ownership,  what  a  Roman  lawyer  had  to  consider  was  the 
delivery  of  possession,  and  a  justa  causa^  t.^.,  one  of  the  facts 
that  conclusively  proved  an  intention  to  transfer.  The  real 
potent  element  is  not  the  change  of  possession,  but  the  inten- 
tion of  the  owner  to  transter  his  property ;   the  delivery  is 


1  Nemo  plutjfiris  ad  alium  iranrferre  potcMt  quam  ipse  habertt,     (I>-^0,  17,  54) 
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merely  a  mode  of  unequivocally  attesting  the  change;  ittnarks 
the  precise  moment  when  a  mere  intention  or  obligation  to 
deliver  the  ownership  passes  into  an  actual  transfer  of  the 
ownership. 

The  intention  to  transfer  the  ownership  must  exist  at  the 
time  that  delivery  is  made.  Thus,  if  a  person  sold  a  slave  that 
he  knew  to  belong  to  another,  but  the  slave  was  not  delivered 
until  the  owner  had  ratified  the  sale,  the  delivery  transferred 
the  ownership.     (D.  41,  3,  44,  1.) 

Nay,  further,  sometimes  the  wish  of  the  owner,  though  its  object  is  an 
indeterminate  person,  transfers  the  ownership  of  property.  Praetors,  for 
instance,  or  Consuls  that  throw  gifts  among  the  crowd,  are  ignorant  what 
each  member  of  the  crowd  is  going  to  catch.  And  yet  because  it  is  their 
wish  that  what  each  catches  should  be  his,  they  make  him  owner  on  the  spot. 
(J.  2,  I,  46.) 

(3.)  Delivery  does  not  transfer  ownership  (in  the  case  of  a 
contract  of  sale)  until  the  price  is  paid. 

If  things  are  given  by  way  of  a  gift  or  a  dowry,  or  on  any  other  ground, 
they  are  undoubtedly  transferred.  But  things  sold  and  delivered  are  not 
acquired  by  the  buyer  until  he  has  paid  the  seller  the  price,  or  in  some  other 
way  satisfied  him,  as  by  getting  a  surety  or  giving  a  pledge.  This  is  indeed 
a  provision  in  the  statute  of  the  XII  Tables  ;  and  yet  it  is  rightly  said  to  be 
brought  about  by  the  yus  Gentium,  that  is  the  yus  Naturals.  But  if  the  seller 
is  willing  to  give  it  to  the  buyer  on  credit,  then  it  must  be  said  that  the  thing 
sold  becomes  at  once  the  property  of  the  buyer.    (J.  2,  i,  41.) 

According  to  the  oonstraotioii  put  upon  sale  by  the  Roman  law,  the  seller  was 
understood  not  to  intend  to  part  with  his  property  until  he  had  got  his  money.  If 
before  receiving  the  prioe,  or  accepting  something  in  lieu  of  it,  he  delivered  the  thing, 
he  was  understood  to  have  done  so  without  the  intention  of  transferring  the  ownership. 
If  the  goods  were  sold  on  credit,  the  seller  was  regarded  as  parting  with  the  ownership 
in  confidence  that  the  buyer  would  pay  him,  electing  to  accept  a  right  in  ptrmmam 
as  against  the  buyer,  instead  of  retaining  his  right  in  rem  to  the  thing.  The  exceptionaJ 
character  of  sale  in  regard  to  delivery  is  thus  apparent,  and  not  real  The  intention 
to  part  with  the  ownership  was  held  not  to  attach  to  the  fact  of  agreement  for  nle, 
but  to  the  fact  of  payment ;  and  hence,  in  the  language  of  the  Roman  writers,  sale  wa* 
not  tkjusta  cauia  unless  coupled  with  payment  of  the  price.  In  other  cases,  as  in  gift, 
dowry,  etc.,  the  transfer  of  ownership  coincided  with  the  delivery  of  ] 


There  was  another  peculiarity  in  the  Law  of  Sale.  When 
the  title  of  the  purchaser  was  completed  by  the  delivery  to  him 
of  the  thing  sold  and  the  payment  of  the  price,  his  ownership 
was  regarded  as  dating  not  from  the  delivery  or  payment, 
whichever  happened  last,  but  from  the  date  of  the  contract. 
The  delivery  and  the  payment  had  a  retroactive  effect^  and 
made  the  buyer  practically  owner  from  the  date  of  the  mie 
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Now,  as  sale  is  a  contract  formed  by  consent  alone,  the  date  ot 
the  sale  is  the  moment  when  the  thing  to  be  sold  and  the  price 
to  be  paid  for  it  were  agreed  upon.  (C.  4,  48,  1 ;  D.  18,  6,  8.) 
The  evidence  of  this  retroactive  effect  is  clear.  In  the  first 
place,  the  buyer  was  entitled  to  all  the  produce  and  accessions 
{Jructas  et  accessiones)  of  the  thing  from  the  date  of  the  sale  ; 
and  (2)  if  the  thing  perished  without  fault  imputable  to  any 
one,  the  loss  fell  entirely  on  the  buyer,  for  res  perit  domino. 

1\  The  buyer  was  entitled  to  all  the  produce  and  accessions 
of  the  thing  sold  from  the  date  of  the  sale,  as  the  work  of  slaves, 
the  offspring  of  slaves  or  animals,  and  all  fruits  not  gathered. 
(Paul,  Sent  2,  17,  7.)  Also,  any  inheritance  or  legacy  given  to 
a  slave  belongs  to  the  buyer  (D.  19, 1, 13,  18  ;  U.  28,  5,  38,  5)  : 
and  he  alone  has  the  right  to  sue  for  harm  done  to  the  pro- 
perty. (D.  19, 1,  13,  12.)  But  if  it  were  agreed  between  the 
buyer  and  seller  that  the  seller  should  have  the  produce  until 
the  thing  sold  was  delivered,  then  the  sale  had  no  retroactive 
effect.  (Vat.  Frag.  15.)  In  such  a  case  the  buyer  would  be 
free  if  the  thing  perished  or  were  lost  before  delivery.  (D.  50, 
17, 10.) 

2*.  The  property  sold  remained  at  the  risk  of  the  buyer  from 
the  date  of  the  sale  (periculum  rei),     (C.  4,  48,  4 ;  D.  18,  6,  7.) 

When  once  the  contract  for  purchase  and  sale  is  made  (and  this  is  fully 
done,  as  we  have  said,  as  soon  as  the  price  is  agreed  on,  if  the  business  is 
transacted  without  writing),  the  thing  sold  is  at  the  buyer's  risk,  although 
not  yet  delivered  to  him.  Therefore,  if  the  slave  dies  or  is  injured  in  any 
part  of  his  body,  if  the  house  is  either  in  whole  or  in  part  consumed  by  fire, 
if  the  field  is  either  in  whole  or  in  part  borne  away  by  the  violence  of  a  river, 
or  by  reason  of  a  flood  or  a  whirlwind  that  dashes  the  trees  to  the  ground,  is 
lessened  or  changed  for  the  worse — ^in  all  these  cases  the  loss  falls  on  the 
buyer,  and  he  must  needs  pay  the  price,  although  he  has  not  obtained  the 
property.  For  all  that  befalls  it,  without  fraud  or  negligence  on  the  seller's 
part,  leaves  the  seller  free  from  responsibility.  And  if,  after  the  purchase  is 
made,  any  addition  is  made  to  the  field  by  alluvion,  that  is  the  buyer's  profit : 
for  he  that  runs  the  risk  ought  to  have  the  profit.    (J.  3,  23,  3.) 

I^  however,  a  slave  that  has  been  sold  runs  away  or  is  stolen,  without  any 
firand  or  negligence  on  the  seller's  part  coming  in,  we  ought  to  look  carefully 
whether  the  seller  undertook  to  guard  him  till  delivery.  For  certainly  if  he 
did,  the  risk  of  such  an  accident  lies  with  him  ;  if  he  did  not,  he  will  be  free 
from  responsibility.  And  so  too  with  all  other  animals  and  things.  The 
seller's  action  to  reclaim  the  property,  and  his  cancUcHo^  he  must  make  over 
to  the  boyer ;  because  certainly  he  that  has  not  yet  delivered  the  property  to 
the  buyer  is  still  himself  the  owner.    (J.  3,  23,  3A.) 

Lodin  Tltius  bought  landB  in  Gtamumy,  and  paid  a  part  of  the  price.  He  died,  and 
Ui  heir  waa  aned  for  the  residue  of  the  prioe.    IBs  heir  pleaded  that  the.  lands  bj  a 
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decree  of  the  Emperor  had  been  partly  sold  and  partly  given  to  veteranB  am  prise.  Bat 
Paul  said  this  waa  no  defence.  The  eviction  ^7|ub  not  due  to  anything  existing  at  tlie 
date  of  the  sale,  but  to  a  mibeequent  act  of  the  sovereign ;  and  therefore  the  loss  feU 
on  the  bnyer,  who,  although  he  could  not  get  his  lands,  must  still  pay  the  price  he 
promised.     (D.  21,  2,  11.) 

Titius  sells  his  slave  Stichus,  along  with  his  peeulwm,  to  Qaioa.  Before  Stidiua  is 
delivered  to  Gains,  he  steals  from  Titius  property  that  is  not  recovered.  Gains  must 
suffer  the  loss,  and  'Titius  may  deduct  the  amount  stolen  from  the  peeuliunu  (D. 
19, 1,  80.) 

I^  however,  the  parties  agreed  that  the  thing  sold  should 
remain  at  the  risk  of  the  seller  (D.  18,  1,  78,  3;  D.  18,  6,  1), 
their  agreement  was  binding.  But,  independently  of  the 
agreement  of  the  parties,  in  certain  cases  the  risk  remained 
with  the  seller. 

(1**.)  Res  fungihilee.  When  the  things  sold  were  fungible,  ue., 
dealt  with  by  number,  weight,  or  measure  (re«  quae  pondere 
numeroy  mensura  conaistunt).  In  this  case  the  principle  is  the 
same,  but  the  date  of  the  liability  of  the  buyer  is  altered.  It 
is  not  the  date  of  the  sale,  but  the  time  when  the  things  are 
actually  weighed,  numbered,  or  measured,  that  fixes  the  liability. 
(D.  18, 1,  35,  5 ;  D.  18, 1,  35,  7.)  If,  however,  fungible  things 
are  sold  en  bloc  {per  avereionem^  D.  18, 1,  62,  2)  as  '^  all  that  lot 
of  wine,  or  oil,  or  corn,"  they  are  at  the  peril  of  the  buyer  from 
the  date  of  the  sale,  for  such  a  contract  differs  in  no  respect 
from  a  sale  of  land  or  houses.     (D.  18,  6,  1 ;  D.  18,  6,  4,  2.) 

Wine  add  becomes  sour.  If  the  wine  was  sold  en  Uoe,  the  loss  falls  upon  the  buyer ; 
but  if  the  agreement  was  for  so  many  ompAorcM  (not  specifying  which),  the  leas  falls 
upon  the  seller,  unless  the  amqphonu  had  been  selected.     (Vat.  Frag.  16.) 

If  a  flock  is  sold  for  one  sum,  the  loss  falls  on  the  buyer  from  the  date  of  the  sale : 
if  at  so  much  a-head,  then  only  from  the  time  they  are  selected.     (D.  18,  1,  85,  6^} 

(2**.)  Conditional  sale.  When  the  sale  is  conditional,  i«.,  de- 
pends on  some  event  future  and  uncertain,  the  rule  is  somewhat 
more  complex.  If  the  thing  sold  perishes  altogether  before  the 
event  occurs,  the  seller  suffers  the  loss ;  if  it  does  not  periah 
wholly,  but  is  impaired  or  deteriorated,  the  loss  falls  on  the 
buyer.  (D.  18,  6,  8,  pr. ;  C.  4,  48,  5.)  The  reason  is  that,  if 
the  thing  does  not  exist  when  the  event  happens,  the  seller 
cannot  fulfil  his  obligation,  because  there  is  nothing  for  him  to 
deliver ;  but  if  the  thing  exists  in  however  bad  a  state,  he  can 
deliver  it,  and  acquit  himself  of  his  promise. 

(3^)  Sale  of  option.  K  the  agreement  were  that  the  buyer 
should  have  the  choice  of  two  things,  and  one  perished,  the 
buyer  took  the  other ;  if  both  perished,  he  must  pay  the  price 
agreed  upon.     (D.  18, 1,  34,  6.) 
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2.  Restrictions  on  delivery. 

I'.  There  is  a  great  difference  between  res  mancipi  and  res  nee  mancipi, 
¥Qir  the  latter  can  be  transferred  by  bare  delivery  to  another,  if  only  they  arc 
corporeal,  and  so  admit  of  delivery.    (G.  2,  18-19.) 

Therefore,  if  I  deliver  to  you  a  garment,  or  gold,  or  silver,  whether  by  way 
of  sale  or  gift,  or  on  any  other  lawful  ground,  the  thing  becomes  yours  with- 
out any  legal  formality.    (G.  2,  20.) 

And  so  too  with  landed  property  in  the  provinces,  whether  it  pays  taxes 
or  tribute.  Now,  lands  that  pay  taxes  [stipentUarid)  are  in  the  provinces 
that  belong  peculiarly  to  the  Roman  people.  Lands  that  pay  tribute  are  ia 
the  provinces  that  belong  peculiarly  to  the  Emperor.    (G.  2,  21.)    (P.  72,) 

Tax-paying  and  tributary  lands  accordingly  are  alienated  in  the  same  way. 
Now  the  lands  so  called  are  provincial ,  and  between  them  and  Italian  landf 
there  is  now  under  our  constitution  no  difference.    (J.  2,  i,  4a) 

2^  Incorporeal  things  clearly  do  not  admit  of  delivery.    (G.  2,  2S.) 

Some  things,  besides,  are  corporeal,  some  incorporeaJ.  Corporeal  things 
as^  those  that  by  their  nature  can  be  touched — 2l  farm,  for  instance,  a  slave,  a 
garment,  gold,  silver,  and  in  short  other  things  beyond  number.  Incorporeal 
again  are  those  that  cannot  be  touched,  such  as  those  that  consist  in  a  rights 
as  an  inheritance,  a  usufruct,  a  use ;  or  obligations  in  whatever  way  contracted. 
And  it  b  not  to  the  point  to  object  that  an  inheritance  includes  corporeal 
things.  For  the  fruits,  too,  that  are  reaped  from  a  farm  are  corporeal ;  and 
what  one  owes  us  under  some  obligation  is  often  corporeal,  as  a  farm,  a 
slave,  a  sum  of  money.  But  the  actual  right  of  inheritance,  the  actual  right 
of  usufruct,  and  the  actual  right  under  the  obligation,  are  incorporeal  (J.  3, 
2,  pr.-2  ;  G.  2,  12-14.) 

''Thing*'  is  a  name  generally  for  any  object  that  can  be  apprehended  by  the 
«eiiiea,  and  chiefly  the  objects  of  touch.  But  in  this  aenae  the  term  would  not  serve 
the  purpose  d  Gains.  Is  a  contract  a  ''thing  "  ?  If  not,  how  is  Contract  to  be  mad» 
A  department  of  the  law  concerning  "  things  "  ?  This  difficulty  was  overcome  in  appear^ 
ance  by  giving  to  the  word  "  thing  "  a  very  wide  definition.  **  Things  "  were  said  to  b« 
either  corporeal  or  incorporeal.  Corporeal  things  are  things  that  can  be  touched ; 
bat  by  inoorporeal  things  the  jurists  did  not  mean  such  things  as  soul,  spirit,  light, 
heat^  etc. ;  they  meant  purely  fictitious  things.  Incorporeal  things  were  mere  legal 
entities  ispi^ae  in  jwrt  Cimtislnjmi)^  such  as  usufruct,  inheritance,  oUigaUo.  But  these 
are  not  **  things  "  in  the  ordinaiy  acceptation  of  the  term ;  they  are  bundles  or  aggre- 
gates off  Bights  and  Duties.  Things  are  thus  divided  into  two  classes : — (1)  corporeal 
Ahinga  ;  (2)  inheritance^  usufruct,  and  other  legal  aggregates. 

Obviously  this  division  is  apparent,  not  reaL  We  might  as  well  divide  animals 
Into — (1)  Vertebrata»  and  (2)  Animal  functions.  But  an  examination  of  the  Institutes 
ihows  that  the  division  of  ''corporeal  things"  had  really  as  little  to  do  with  "tfarngs** 
as  the  other  division  of  "inoorporeal  things."  What  was  really  discussed  under  the 
head  of  **  corporeal  things  "  was  ownership  {dommium). 

The  jurists  were  led  into  this  error  from  the  accident  that  ownership  in  their  law 
waa  transferred  by  the  delivery  of  the  thing,  whereas  lesser  rights  than  ownership  were 
created  in  a  different  manner.  In  English  law,  where  the  distinction  appears  in  the 
«mt»a8t  of  corporeal  with  incorporeal  hereditaments,  an  estate  for  Uf e  is  dassed  with 
CQcpooreal  heneditaments,  because  at  one  time  the  ordinary  mode  of  creating  such 
an  estate  was  livery  of  seisin,  the  English  equivalent  of  trddUio.  Usufruct — ^the 
Boman  equivalent  for  an  estate  for  life — could  not  be  created  by  delivery,  and  accord- 
ingly it  was  classed  among  ret  incorporales.  The  association  of  ideas  was^trengthened, 
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M  Mr  Poflte  points  out,  by  the  fact  that  in  actions  for  ownership,  the  plaintiff  claimed 
a  ret,  and  in  actions  for  usnfruct  or  servitude,  he  claimed  a^'iM. 

III.  Prescription.     (Poaseasio  longi  teTnporis.) 

The  investitive  fact  of  uaucapio  was  limited  in  its  application. 
As  belonging  to  the  civil  law,  it  operated  only  in  favour  of 
citizens,  and  of  those  Latins  and  others  that  had  the  com/merciwm. 
It  did  not  apply  to  lands  out  of  Italy,  nor,  with  certain  excep- 
tions, to  servitudes.  The  Praetors  supplied  those  defects  of 
usvxia/pio  by  the  theory  of  possession  for  a  long  time.  According 
to  Ortolan,  this  long  possession  was  of  a  different  character  from 
umtcopto.  He  says  vsucapio  is  positive  prescription,  long  posses- 
sion is  negative  prescription.  Long  possession  was  a  plea  in  de- 
fence (prescriptio,  exceptio),  by  which  the  demand  of  the  plaintiff 
could  be  resisted.  (C.  7, 39, 8.)  This  is,  however,  a  very  different 
thing  from  negative  prescription.  After  the  time  of  prescription 
had  elapsed,  the  possessor  could  recover  the  property,  if  he  lost 
it,  by  vindication,  the  same  as  an  owner.     (C.  7,  39,  8,  pr.) 

In  two  ways  a  right  of  ownership  may  be  effectually 
destroyed — either  by  the  acquisition  of  an  adverse  right  by 
another,  or  by  denying  the  owner  an  action  after  a  certain 
length  of  dispossession.  If  the  latter  course  is  adopted,  and 
the  form  of  the  law  is — after  so  many  years  no  action  shall  be 
brought — then  it  is  immaterial  whether  the  actual  possessor  has 
or  has  not  had  it  during  the  whole  of  that  time,  or  whether  he 
believes  it  to  be  his  property,  or  knows  that  it  is  not.  This 
plan  seems  the  simplest  and  most  efficacious.  But  the  prescrip- 
tion or  defence  of  long  possession  in  the  Roman  law  was 
founded  positively  on  the  adverse  rights  of  a  bona  fide  possessor. 
A  bona  Jide  possessor  after  a  certain  length  of  time  was  con- 
firmed in  his  title,  as  against  not  only  the  owner,  but  all  the 
world.  The  prescription  of  long  possession  was  therefore  very 
different  from  a  statute  of  limitations,  and  was  based  on  the 
claims  of  the  possessor,  not  on  the  default  of  the  owner.  It  was, 
therefore,  in  essence  the  same  as  uav/^apio,    (D.  8,  5,  10,  pr.) 

1.  Comparison  of  us'wca/pio  and  poaaeasio  longi  temperis. 

(1.)  Prescription  supplied  the  deficiencies  of  uaiicapio.  Inas- 
much as  uaiicapio  was  a  mode  of  acquiring  Quiritarian  ownership, 
it  followed  that  whatever  was  not  an  object  of  that  species  of 
ownership  was  not  susceptible  of  uaueapio.  Hence  lands  oat  of 
Italy,  of  which  the  State  retained  the  ownership,  could  not  be 
acquired  by  uaucapio,  because  no  private  person  could  be  owner 
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of  them.  But  subject  to  the  claims  of  the  State,  the  possessors 
of  those  lands  were  Tirtnally  owners,  and  for  this  important 
class  of  property  the  Preetors  and  Emperors  devised  long 
possession  as  an  equivalent  for  tuttcctpio.  Servitudes  also  were 
held  to  be  excluded  from  usttccgno  after  the  lea  Seribonia ;  but  they 
were  capable  of  being  acquired  or  lost  by  long  quasi-possession. 
(D.  8,  5,  10, 1.)  Moveables  also  belonging  to  cities  fell  under 
twenty  years*  prescription.  (Paul,  Sent.  5,  4,  4 ;  D.  44,  3,  9 ; 
C.  7,  34,  2.)  (2.)  Usucapio  was  for  two  years  in  immovables, 
and  one  year  in  moveables.  Long  possession  was  for  ten  years 
if  plaintiff  and  defendant  lived  in  the  same  province,  twenty 
years  if  they  lived  in  different  provinces.  (Paul,  Sent.  5,  2,  3.) 
But  although  the  time  differed,  the  principle  was  the  same. 
The  object  was  to  allow  an  owner  time  enough  to  see  to  his 
rights.  In  early  times,  two  years  was  no  doubt  an  ample  allow- 
ance ;  bnt  when  the  confines  of  Rome  extended  over  Europe 
and  Asia,  a  very  much  longer  time  was  necessary. 

(8.)  Utucapio  gave  ownership,  with  all  the  burdens  attached 
to  it.  Thus  if  the  land  were  mortgaged,  the  two  years'  posses- 
sion gave  the  occupant  the  title  of  owner,  subject,  however,  to 
the  mortgage.  In  the  same  way  he  took  the  land  burdened  with 
whatever  servitudes  were  attached  to  it.  But  long  possession 
availed  against  both  things,  if  no  claim  was  asserted  under 
them  within  the  specified  time.  After  ten  or  twenty  years  of 
non-claim,  a  mortgage  or  servitude  was  extinguished.  (C.  7, 
36,  2  ;  O.  7,  36, 1 ;  D.  44,  3, 12.) 

(4.)  A  minor  distinction,  of  no  practical  moment,  is  that 
usucapio  was  not  cut  short  by  the  litU  contestation  but  only  by 
judgment,  although  the  judgment  decided  according  to  the 
righta  of  the  parties  as  fixed  by  the  time  of  the  litis  contestatio. 
But  possession  is  at  once  stopped  by  the  litis  contestatio  (C.  7, 
33,  2),  althongh  not  by  mere  notice  of  an  adverse  title  of 
ownership.     (D.  41,  4,  13.) 

2.  Change  by  Justinian. 

The  yus  Civile  established  the  rule  that  when  a  man  in  good  faith  bought 
a  thing,  or  received  it  as  a  gift,  or  on  some  other  lawful  ground,  from  another 
that  was  not  the  owner,  in  the  belief  that  he  was  the  owner,  then  he  might 
acquire  that  thing  by  use.  And  the  time  fixed  was  for  a  moveable  anywhere 
one  year ;  for  an  inmioveable  two  years,  but  on  Italian  soil  only.  The  aim 
of  this  was  that  the  ownership  of  property  might  not  be  uncertain.  When 
this  policy  was  decided  on,  the  ancients  thought  the  times  named  above 
were  enough  for  the  owners  to  look  after  their  property ;  but  we  have  de 
Hberately  come  to  a  better  opinion.    And,  therefore,  lest  masteK-^should  be 
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despoiled  of  their  property  by  undue  haste,  and  lest  this  boon  should  be 
limited  to  a  fixed  locality,  we  have  published  a  constitution  on  this  subject 
It  provides  that  moveables  may  be  acquired  by  use  for  three  years,  immove- 
ables by  long  possession — ^ten  years,  that  is,  for  persons  present,  twenty  for 
persons  absent  And  in  both  these  ways,  not  only  in  Italy,  but  in  every  land 
swayed  by  our  nile,  the  ownership  of  property  may  be  acquired,  if  only  the 
antecedent  ground  of  possession  was  lawfiiL    (J.  2,  6,  pr.) 

To  this  preMaiption  the  old  oharacteristics  of  tuua^pio  attooh.  It  oonfeta  the 
ownexBhip  {dommium),  and  it  required  the  old  conditionB  of  homajida  and  juatnu  IttalwL 
Parties  were  aaid  to  be  ''preaent"  when  they  both  had  their  domicile  in  the  same 
provinoe,  "abient"  if  fai  different  pronnoes  (C.  7,  83, 12) ;  and  if  they  were  domi- 
ciled partly  fai  the  nme  proyinoa  and  partly  in  different  provinoea,  the  time  required 
waa  ten  yeen^  ooonting  each  two  years  of  absence  as  one  of  presence.     (Nov.  119,  8.) 

Restrictions  on  Investitive  and  Transvestitive  Fact& 

a.  peb8on8  to  whom  the  ownership  op  things 
cannot  be  given, 

I.  Slaves.  —  Slaves,  as  we  have  seen,  had  originallj  no 
rights  in  respect  of  their  own  person;  much  less,  then,  in  respect 
of  external  things.  But  although  a  slave  could  not  be  owner, 
nevertheless  alienations  of  property  made  to  him  were  not  void. 
The  slave  was  regarded  as  a  conduit  pipe,  through  whom 
acquisitions  might  flow  to  the  master.  Whenever  anything 
was  transferred  to  a  slave  in  such  a  manner  that  if  he  were  free 
he  would  be  owner  of  the  thing,  his  master  became  owner 
of  it    (J.  1,8,1.) 

Peculium. 

There  grew  up,  however,  under  the  sanction  of  custom  and 
public  opinion,  a  quasi  right  of  property.  Masters  found 
it  for  their  interest  not  to  exact  the  uttermost  farthing — ^not  to 
strip  their  slaves  in  all  cases  as  completely  bare  of  things  they 
could  call  their  own  as  the  law  allowed.  By  leaving  the 
slave  a  margin  of  his  earnings,  which  he  could  by  great  industry 
increase,  his  total  earnings  would  be  so  much  augmented  that 
the  master  would  even  profit  by  the  remission.  Slaves  did  a 
great  portion  of  the  intellectual  as  well  as  the  manual  work  of 
Rome ;  and  it  was  found  expedient  to  reward  their  zeal  and 
fidelity  by  allowing  them  the  enjoyment  and  control  of  pro- 
perty. Whatever  was  thus  allowed  them  was  called  peculium. 
It  consisted  of  the  savings  made  by  a  slave,  or  of  presents 
given  to  him  in  reward  of  his  services,  and  which  his  master 
was  willing  he  should  keep  as  his  own  property.  (D.  15, 1,  39.) 
Peevlvum  is  a  diminutive  form  of  pecunia^  indicating  the  trifling 
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importance  of  its  amount.  (D.  15,  1,  5,  3.)  The  peeulium  might 
consist  of  land  or  moveables,  or  other  slaves  (in  that  case  called 
vicarii),  claims  arising  from  contract  (nomina),  etc.  (D.  15, 
1,  7,  4.)  Necessaries  that  the  master  was  bound  to  supply 
were  not  considered  part  of  the  peeulium  (D.  15,  1,  40) ;  but 
even  clothes  might  be  in  the  peeulium  if  they  were  given  to  the 
slave  for  his  perpetual  and  exclusive  use,  and  therefore  to  be 
kept  solely  by  him.  But  clothes  given  by  the  master  for  a 
certain  purpose,  or  to  be  used  only  at  stated  times,  as  when 
serving  at  supper,  were  not  included  in  the  peeulium,  (D.  15, 1, 
25.)  Everything,  however,  turned  on  the  intention  of  the 
master.  If  he  intended  to  surrender  to  the  slave  the  exclusive 
control  and  enjoyment  of  anything  as  his  qiuisi  property,  then 
it  was  peeuliian ;  otherwise  not. 

What  was  the  legal  character  of  a  slave's  interest  in  his 
peeulium  f  It  must  be  remembered  that  a  slave  had  no  rights ; 
he  could  not  sue  either  his  master  or  any  other  person ;  but  for 
many  purposes  his  acts  bound  his  master.  Thus,  he  might 
enjoy  the  power  of  ahenation.  This  was  not  considered  an 
essential  right  of  the  peeulium.  (D.  15,  1,  7,  1.)  A  slave's 
garments  might  be  treated  as  peeulium  to  the  extent  of  exclusive 
custody  and  use,  but  not  for  the  purpose  of  alienation.  If, 
however,  the  master  allowed  the  slave  free  administration  of  his 
peeulium,  the  slave  could  alienate  any  portion  of  it  without  the 
consent  of  the  master.  (D.  15,  1,  46.)  If  the  slave  had  not 
obtained  fuU  administration,  and  sold  anything  out  of  the 
peeulium^  the  buyer  did  not  become  owner.  If  the  buyer  did 
not  know  that  the  seller  was  a  slave,  he  had  bona  fide  possession, 
which  might  ripen  by  usueapio  into  ownership.  (C.  4,  26,  10.) 
The  power  of  pledging  a  thing  goes  along  with,  and  is  in- 
cluded in,  the  general  power  of  alienation.  (C.  4,  26,  6.)  As  we 
shall  afterwards  see,  the  peeulium  was  liable  for  the  debts  con- 
tracted by  the  slave,  and  for  all  damages  arising  out  of  his 
contracts. 

The  consent  of  the  master  and  the  delivery  of  the  thing  to 
the  slave  (unless  it  was  'already  in  his  possession)  created  the 
peeulium.  (D.  15,  1,  4.)  So  the  expressed  intention  of  the 
master  to  put  an  end  to  the  peeulium  at  once  destroyed  it  even 
without  the  necessity  of  redelivering  the  things  to  the  master. 
(D.  15, 1, 8 ;  D.  15, 1, 40, 1.)  The  peeulium  was  also  extinguished 
if  the  slave  ran  away  or  was  stolen,  or  if  nobody  knew  whether 
he  was  alive  or  dead.     (D.  15,  1,  48.)  ^         j 
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11.  Persons  under  the  POTESTAS.     Filiusfamilias,  Jiliafamilias. 

A  JilitufamiUas  was  exactly  in  the  position  of  a  slave  as  regards 
property ;  whatever  would  have  been  acquired  by  him  through 
any  investitive  fact,  if  he  had  been  independent,  became  the 
property  of  his  paterfamilias.  But  by  degrees  the  Jiliusfamiluu 
obtained  some  rights  of  property,  although  never  in  Rome  to 
the  extent  generally  admitted  in  modem  systems  of  law. 

1.  Peculium.  The  first  mitigation  was  to  allow  the  JUitu- 
familias  to  enjoy  peculium  on  the  same  terms  as  a  slave 
(D.  15,  1,  1,  5.)  Beyond  this  stage  no  improvement  was  made 
in  his  lot  during  the  Republic.  A  JlHus familias,  in  the  time  of 
Cicero,  even  had  he  filled  every  office  up  to  the  consulship,  or 
had,  like  Cincinnatus,  twice  saved  the  State,  was  not  capable 
o^  in  the  true  sense  of  the  word,  owning  the  smallest  coin  cur- 
rent in  Rome. 

2.  Peculium  castrense.  For  the  first  time,  under  Ceesar  or 
Titus,  a  soldier  filiusfamilias  was  partially  relieved  from  his 
proprietary  disability  in  respect  of  certain  acquisitions.  The 
property  that  he  was  allowed  to  enjoy  was  called  peculium 
castrense,  and  it  may  be  defined  as  consisting  of  whatever  he 
obtained  by  gift  from  his  parents  or  relatives  for  his  equipment, 
or  would  not  have  acquired  except  on  service.     (D.  49,  17,  1.) 

Immoveables  presented  by  a  father  to  his  fUitufamUias,  a  soldier  on  service,  are 
not  part  of  his  peculium  castrerue,  because  they  have  no  connection  with  his  service. 
But  immoveables  gained  by  the  son  as  prize  of  war  are  part  of  his  peculium  catireMe. 
(C.  8,  86,  4.) 

All  that  th.e  JUiurfamilias  carries  with  him  to  war,  with  the  consent  of  his  jMrfer- 
familias,  ia  peculium  cattrmte.    (D.  49,  17,  4.) 

Two  comrades  in  war  make  a  fast  friendship,  and  one  leaves  to  the  other  his  pro- 
perty by  will.  This  is  part  of  the  peculium  castrerue.  (C.  12,  87,  4 ;  D.  49,  17, 19, 
pr.)  Even  if  the  testator  was  merely  an  acquaintance  made  through  the  service,  the 
same  result  followed.     (D.  49,  17,  6.) 

An  inheritance  left  by  the  wife  of  akfiliurfamiliae  on  service  was  decided  also  to  be 
in  his  peculium  autreiue  (D.  49, 17, 16,  pr. ;  D.  49, 17, 13)  ;  rightly,  if  the  inheritance 
was  given  as  a  sort  of  prize  of  valour  ;  but  when  no  such  motive  could  be  assigned, 
the  inheritance  did  not  go  to  the  peculium  caetrenee.     (D.  49, 17,  16, 1.) 

The  dowry  given  to  a  JUiwfamUicu  with  his  wife  is  not  part  of  bis  peeuUum 
catbreme,  because  it  is  got  by  marriage,  not  by  service  on  the  field  of  battle.  (D. 
49, 17, 16,  pr.) 

A  friend  of  SkJUiu^amUuu  bequeathed  to  him  a  house,  and  expressly  stated  In  his 
wiU  that  it  was  to  form  part  of  the  son's  peculium  eattretue.  This  declaratiim  has  in 
itself  no  efficacy.  If  upon  the  facts,  apart  from  that  statement^  the  legacy  would  be 
held  not  to  faU  into  the  peculium  cattrenu^  no  effect  was  given  to  the  dedaratton. 
(D.  49,  17,  8.) 

In  respect  of  his  peculium  castrense  a  son  is  absolute  owner. 
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and  he  can  deal  with  it  as  freely  as  if  he  were  not  nnder  the 
potestas.  He  can  receive  such  property  (D.  49, 17,  5),  and  sue 
for  it  in  a  court  of  justice  even  against  the  expressed  wishes  oi 
his  paterfamiliaa.  (D.  49,  17,  4,  1.)  As  to  his  testamentary 
power,  see  "  Testamentum,'*  under  the  head  "  Incapacity  of 
Testator/* 

3.  PecuJiwfn  qucui-castrense.  By  successive  enactments  the 
privilege  conferred  on  soldiers  of  retaining  their  prizes  and 
equipment  in  full  ownership  was  extended  to  persons  engaged 
in  the  higher  civil  of&ces.  Constantino  (a.d.  320)  enacted  that 
the  officials  attached  to  the  Imperial  Palace  {Palatini)  should  be 
owners  of  what  they  saved  out  of  their  salary,  or  obtcdned  as 
gratuities  from  the  Emperors,  just  as  in  the  case  of  peeuliwn 
castrense.  (C.  12, 31,  1.)  Theodosius  and  Valentinian  extended 
the  privilege  to  the  officials  of  the  Pr»torian  Prefect,  clerks 
in  the  Chancery  Court  (eaceptores),  and  the  keepers  of  records 
(seriniarii).  (C.  12,  37,  6.)  Theodosius  II.  and  Valentinian  III. 
(A.D.  440)  seem  to  have  given  a  wider  sweep  to  the  privilege 
in  the  case  of  advocates  of  the  Praeitorian  Court,  or  the  Court 
of  the  City  Prefect,  giving  them  exclusive  property  in  whatever 
they  acquired  from  any  source.  (C.  2,  7,  8,)  Leo  and  An- 
themius  (A.D.  469)  allowed  bishops,  presbyters,  and  deacons  free 
and  ftiU  control  over  their  clerical  incomes.  (C.  1,  3,  34)  To 
this  list  Justiuian,  with  his  greater  zeal  for  the  clergy,  added 
sub-deacons,  singers  {cantores)^  and  readers  (lectores),  giving  to 
the  clergy  of  every  grade  independent  ownership  over  every- 
thing they  acquired,  thus  rendering  them,  iu  regard  to  property, 
qidte  free  from  the  most  characteristic  right  of  the  potestas. 
(Nov.  123, 19.)  Justinian,  also,  it  must  be  remembered,  released 
bishops  from  the  potestas  altogether.  (Nov.  81.)  He  had 
previously  decided  in  the  Code  that  all  gifts  from  the  Emperor 
or  Empress  were  to  be  the  separate  property  of  the  receiver, 
free  from  the  potestas.    (C.  6,  61,  7.) 

4.  Pectdium  adventitium.  The  proprietary  disabilities  arising 
from  the  potestas  were  broken  in  upon  on  another  line.  The 
rights  of  the  father  were  limited  with  respect  to  property  com- 
ing to  the  children  from  their  mother  by  her  last  will,  or  on 
her  death  intestate.  It  seemed  natural  that  the  property  held 
by  a  wife  independently  of  her  husband  should  not  become  his 
by  her  attempting  to  give  it  to  her  children.  Constantino  (A.D. 
319)  enacted  that  a  father  should  have  only  a  life-interest 
{utusfruetus)  in  the  property  acquired  by  his  children  fcpm  their 
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mother  by  her  testament,  or  on  her  death  intestate.  The 
father  was  bound  to  manage  it  with  all  care,  and  could  not 
sell  it  to  a  purchaser,  so  as  to  give  him  a  title  even  by  pre- 
scription. (C.  6,  60,  1).  Arcadius  and  Honorius  (A.D.  395) 
extended  the  rule  to  property  coming  from  the  maternal  an- 
cestors beyond  the  mother,  and  whether  by  gift  during  life  or 
by  will  (0.  6,  60,  2.)  Theodosius  and  Valentinian  (iLD.  426) 
gave  only  a  usufruct  to  the  father  in  the  property  that  a  son 
got  through  his  wife,  or  a  daughter  through  her  husband-  (C.  6, 
61, 1.)  Lastly,  Justinian  extended  this  limited  ownership  to  all 
acquisitions  of  the  son,  except  those  made  from  the  father's 
property. 

Our  children  of  both  sexes  in  our  potestas  in  old  times  indeed  acquired 
for  their  parents  all  that  came  to  them  (except,  it  is  true,  castrense  pecuUutn) 
without  any  distinction.  And  this  became  the  property  of  the  parents  so 
absolutely  that  they  might  at  pleasure  take  what  one  son  or  daughter  had 
acquired  and  give  it  to  another  son  or  to  an  outsider,  or  sell  it,  or  apply  it 
in  any  way  they  wished.  This  seemed  to  us  harsh  ;  and  therefore,  by  a 
general  constitution  promulgated  by  us,  we  have  both  spared  the  children 
and  reserved  due  rights  to  fathers.  For  the  law  as  ratified  by  us  stands 
thus  : — If  anything  comes  to  the  child  from  the  father's  property,^  this  accord- 
ing to  ancient  usage,  he  is  to  acquire  wholly  for  the  parent ;  for  what  hard- 
ship is  it  that  what  came  because  of  the  father  should  return  to  the  father? 
If,  again,  the  son  acquires  anything  for  himself  in  any  other  way,'  the  usufruct 
in  this  indeed  he  is  to  acquire  for  his  father,  but  the  ownership  is  to  remain 
with  himself;  lest  what  his  own  toil  or  good  fortune  has  added  to  his  store 
should,  by  passing  on  to  another,  prove  only  a  grief  to  him.    (J.  2,  9,  i.) 

Another  change  made  by  Justinian  may  be  noticed.  Con- 
stantino allowed  a  father  on  emancipating  a  child  to  retain  a 
fchird  of  his  property  ;  but  Justinian  changed  the  rule  as 
follows.     (C.  6,  61,  6,  3.) 

And  we  have  made  this  arrangement  also  with  regard  to  that  class  of  cases 
where  the  parent,  on  emancipating  the  child,  retained,  if  he  wished,  a  third 
part  of  all  the  property  that  escapes  acquisition  by  him.  For  under  the 
earlier  constitutions  he  had  this  privilege — ^the  price,  as  it  were,  in  a  way,  to 
be  paid  for  the  emancipation.  Now  it  seemed  harsh  that  the  son  should,  as 
the  result  of  his  emancipation,  be  defrauded  in  part  of  the  ownership  of  his 
property,  and  thus  by  the  lessening  of  his  effects  lose  all  the  honour  conferred 
upon  him  by  the  fact  that  his  emancipation  made  him  sui  juris.  And  there- 
fore we  have  resolved  that  the  parent,  instead  of  the  third  of  the  goods  that  he 
was  able  to  keep  as  owner,  shall  keep  the  half  of  the  goods,  not  as  owner, 
but  in  usufruot     For  so  the  son's  property  will  remain  with  him  untouched» 

^  Hence  oaSlediptcvlwmprofectitiwm,,  because  arising  frum  {jproficiau)  the  father's 
property. 

•  Hence  called  ^eulium  adventUw/m, 
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while  yet  the  father  will  enjoy  a  larger  amount  in  coining  to  control  not  a 
third,  but  a  half.     (J.  2,  9,  2.) 

IIL  Wives  in  manu  and  prbe  persons  in  mancipio  were 
subject  to  the  same  proprietary  disabilities  as  slaves  or  Jiliifar 
mUioB  (O.  2, 86),  and  like  these  a  wife  conld  have  peculium.  But 
tiie  institution  of  the  manu$  disappeared  so  early  that  scarcely 
any  interest  attaches  to  it  in  respect  of  the  law  of  property. 
Under  the  system  of  free  marriage  that  took  the  place  of  manua, 
a  proprietary  institution  of  great  historical  interest  and  import- 
ance grew  up.  This  was  the  dowry  {do8\  or  contribution  made 
by  a  wife's  fitmily  for  her  support  during  the  time  of  her  mar- 
riage. At  a  late  period  in  the  Empire  a  corresponding  contribu- 
tion was  sometimes  made  by  the  family  of  the  husband  {donatio 
propter  nuptim\  and  that  we  may  consider  in  connection  with 
the  dovrry. 

BOS. 

Definition. 

D08  is  the  property  contributed  by  a  wife,  or  by  any  one  else 
on  her  behalf,  to  her  husband,  to  enable  him  to  support  the 
expenses  of  the  marriage.  This  definition  includes  the  only 
essential  feature  of  the  doa  that  need  at  this  stage  be  considered. 

Pantpkema  was  that  part  of  a  woman's  property  that  she  reserved  from  the  dot. 
Hie  hoshand  had  no  right  to  interfere  with  it  or  to  hnrden  it.  (C.  6,  14,  8.)  The 
praciioe  was  for  a  wife  to  make  out  an  inventoiy  {jAbdhu)  of  the  property  she  intended 
to  use  in  her  hnshand's  house,  if  it  was  not  to  be  in  her  dos,  and  to  preserve  the 
doenment  after  obtaining  her  husband's  signature  to  it.  The  husband  had  no  ri^t 
to  sueh  reserved  property ;  and  if  he  retained  it,  the  wife  could  sue  him  by  the  same 
I  that  she  could  bring  against  any  other  person.     (D.  28,  8,  9,  8.) 


Relation  of  the  Dos  to  the  Manus. — The  dos  is  an  institu- 
tion of  considerable  antiquity.  It  is  referred  to  by  Cicero 
(Top.  4)  in  a  manner  that  would  seem  to  show  that  it  was  better 
understood  than  the  manus;  and  it  was  of  such  importance 
that  Servius  Sulpicius  Bufus,  who  was  consul  B.O.  49,  and  died 
B.C.  42,  wrote  a  book  on  the  subject.  That  book  is  lost ;  but 
Aulus  Oellius  makes  a  statement,  as  from  the  work  of  Rufus, 
that  securities  for  the  restitution  of  the  dos  on  the  dissolution 
of  marriage  were  first  required  when  Sp.  Carvilius  Ruga  put 
away  his  wife,  by  command  of  the  censor,  for  barrenness. 
There  is  nothing  incredible  in  the  statement  that  about  200 
years  after  the  Decemviral  Legislation  the  do8  should  have  been 
in  existence,  as  the  XII  Tables  contained  a  provision  by  which 
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married  women  were  enabled  to  escape  subjection  to  the  manuB, 
The  &ct8,  indeed,  show  that  the  decay  of  the  manutB  began  at 
an  exceedingly  early  period ;  or,  to  speak  more  accurately,  the 
manus  never,  within  the  time  covered  by  written  records,  existed 
with  all  the  attributes  that  we  must  regard  as  originally  inherent 
in  it.  The  powers  of  a  husband  over  his  wife's  person,  at  least 
such  powers  as  he  had  over  his  children  (and  we  must  remem- 
ber that  in  law  the  wife  was  a  daughter),  seem  to  have  been 
reduced  almost  to  nonentity  from  the  earliest  dawn  of  history. 
It  was  natural  that  the  emancipation  of  the  wife's  person  should 
precede  by  a  considerable  interval  the  emancipation  of  her 
property. 

The  interesting  feature  in  the  history  of  the  wife's  release 
from  the  disabilities  of  the  mantis  is  its  abruptness,  as  compared 
with  the  liberation  of  children  from  the  shackles  of  the  poUstas. 
We  have  traced  the  steps  by  which  property  gained  in  certain 
specific  ways  was  withdrawn  from  the  poteatas,  and  the  rights 
of  the  paterfamilias  were  ultimately  reduced  to  a  usufruct  or  life- 
interest,  leaving  the  capital  wholly  to  the  children.  Very 
different  was  the  history  of  the  manus.  A  woman  was  either 
wholly  in  or  wholly  out  of  the  mxinvs;  either  in  law  the  daughter 
of  her  husband,  subject  to  his  absolute  power  in  regard  to  con- 
tract and  property,  or  free  and  independent,  capable  of  bargain- 
ing with  him  on  equal  terms.  Was  the  transition  from  one 
condition  to  the  other  abrupt  f  Did  the  Roman  matron  emerge 
at  once  from  slavery  and  become  the  equal  of  her  husband  t 
That  seems  improbable ;  and  we  are  left  to  conjecture  by  what 
steps  the  great  change  was  accomplished. 

It  is  probably  safe  to  assume  that  a  wife  ceased  to  be  regarded 
as  property  when  her  husband  obtained  her  from  her  friends 
without  paying  for  her.  A  state  of  the  law  that  was  in  perfect 
harmony  with  the  buying  of  wives,  must  offend  the  sense  of 
propriety  when  marriage  was  entered  into  on  equal  terms. 
When  we  come  to  the  Decemvu'al  Legislation,  we  find  no  dear 
evidence  of  the  real  purchase  of  wives,  although  the  form  ot 
marriage  by  sale  continued  long  to  exist.  The  time  had  there- 
fore come  when  the  relation  of  husband  and  wife  in  regard  to 
property  should  be  determined  by  the  existing  moral  standard, 
and  not  by  an  ancient  theory  surviving  merely  in  a  legal 
formality.     The  manus  must  yield  to  the  dos. 

If  we  may  hazard  a  conjecture,  the  dos  was  at  first  perhaps 
scarcely  distinguishable  from  the  manus.     When  a  wife  married 
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without  the  form  of  eonfarreaJdo  or  coemptio^  her  husband  had  no 
legal  right  to  her  property ;  but  if  she  remained  with  him  a 
year,  and  did  not  stay  away  three  nights,  she  passed  under  his 
manus.  Perhaps  the  first  bargains  were  that  the  husband  should 
have  certain  property  in  place  of  the  manus.  Whether  this 
ever  existed  as  a  distinct  stage  we  know  not,  but  another  step 
in  advance,  and  we  are  on  sure  ground.  The  father  gives 
certain  property  to  the  husband  to  support  the  wife,  on 
condition  that  if  he  (the  father)  survive  the  wife,  he  shall 
recover  from  the  husband  as  much  as  he  gave  him  on  the 
marriage.  During  the  Bepublic,  the  husband  (even  in  the 
absence  of  the  manus)  was  absolute  owner  of  all  the  wife's 
property  given  to  him,  subject  to  an  obligation  to  return  the 
property  if  the  wife  should  die,  leaving  her  &ther  to  claim  it 
It  was  not  until  the  Empire  that  the  process  was  effectually 
begun  that  ended  in  depriving  the  husband  of  the  character  of 
owner,  making  him  in  substance  a  trustee,  with  the  privilege 
of  taking  the  annual  produce  of  the  property  during  the  con- 
tbuance  of  the  marriage. 

1.  DoM  pr<^eetiUa  is  the  contribution  made  by  the  wife's  father,  or  other  ascendant 
m  the  male  aide,  to  the  husband  for  the  support  of  the  wife.  (D.  28,  3,  5,  pr. ;  D.  23, 
8,  6,  18;  D.  28,  8,  6,  1 ;  D.  28,  3,  5.  6.) 

2.  Doa  odvetUiHa  is  the  contribution  made  by  the  wife  herself,  or  by  anyone  else 
except  her  father,  or  other  ascendant  on  the  male  side.    (G.  5,  18, 1.) 

8.  I>ot  reeqtHUa  is  the  contribution  made  by  anyone  under  (2),  with  the  express 
sgreement  th*t  the  property  shall  be  returned  to  such  person  on  the  dissolution  of  the 
mairiage. 

Rights  and  Duties. 
A.  Bights  of  the  Husband. 

I.  To  the  corpus  of  the  property. 

A  distinction  must  be  drawn  between  permanent  and  perish- 
able property.  As  regards  fungible  things — t.e.,  things  dealt 
with  by  weight,  number,  or  measure  (quae  ponderer  numero,  menr 
•ura  constant) — ^the  property  is  given  absolutely  to  the  husband, 
subject  to  an  obligation  to  return  the  same  kind  of  things  and 
the  same  quantities,  in  certain  events,  on  the  termination  of  the 
marriage.  (D.  23,  3,  42.)  Thus,  if  money  is  given  to  the  hus- 
band, it  is  simply  a  loan  without  interest ;  he  has  the  use  of  the 
money  until  the  end  of  the  marriage,  with  the  chance  of  never 
haviug  to  restore  it. 

But  even  in  the  case  of  things  that  admit  of  being  used,  and 
returned  after  the  marriage,  as  land  or  slaves,  if  the  husband 
had  tile  option  of  returning  the  things  or  paying  a  fixa^  price, 
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he  was  abeolnte  owner ;  and  if  the  property  were  accidentally 
destroyed,  the  loss  fell  entirely  upon  him.  (C.  5,  12,  10.)  In 
this  case  the  property  is  said  to  consist  of  res  aestimatae.  (C.  5, 
12,  5.)  But  if  it  were  agreed  that  the  wife,  not  the  husband, 
should  have  the  option  of  taking  back  the  things,  or  their  value, 
the  husband  did  not  acquire  the  uncontrolled  ownership.  (G. 
6,  23,  1.) 

L.  TitluB  accepted  from  hJs  wife  Seia  as  part  of  her  dowry  aalave  Stichna,  taken  at 
valuation  {aesHnuOua),  and  had  poeaesdon  of  him  for  four  years.  Did  Titius  become 
owner  by  uiueapio  t  Certainly,  if  the  sUto  was  not  stolen  {reifuHiva) ;  and  if  Titint 
did  not  know  that  the  slave  belonged  to  another  than  his  wife.  The  utueapio  oouits 
from  the  mairiage.    Thus  Titius,  not  Seia^  became  owner.     (Frag.  Vat.  111.) 

It  is  in  the  case  of  things  not  fungible,  and  not  taken  on 
valuation,  that  the  much  contested  question  arises — ^Was  the 
husband  owner  (dominu8)y  or  was  his  interest  confined  solely  to 
the  rents  and  produce  during  the  marriage!  The  true  answer 
to  this  question  must  be  historical.  In  tbe  beginning  probably 
the  husband  was  owner,  in  the  fullest  sense  of  the  word — 
perhaps  even  without  any  obligation  to  return  the  property  on 
the  dissolution  of  the  marriage.  The  first  step  towards  de- 
spoiling him  of  the  ownership  was  when  the  father  of  the  wife 
giving  the  dos  (and  that  was  doubtless  the  usual  arrangement) 
insisted  upon  having  it  back  if  he  should  survive  his  daughter. 
Step  by  step  various  restrictions  were  imposed  on  the  husband, 
until  at  length,  although  still  called  owner,  he  was  divested  of 
nearly  every  attribute  of  ownership,  and  reduced  to  the  posi- 
tion of  a  tenant.  The  difficulties  introduced  by  these  gradual 
changes  into  the  nomenclature  of  the  law  are  amusingly  shown 
by  the  irritated  and  yet  half-uncertain  tone  adopted  by 
Justinian  in  the  constitution  in  which  he  deprived  the  husband 
of  the  last  rag  of  ownership.  As  ownership  {dominium)  is  purely 
a  technical  entity,  the  best  test  to  apply  is  perhaps  the  action 
that  the  husband  could  use.  The  action  appropriate  to  domir 
nium  was  the  vindicatio ;  and  it  was  settled  law  (A.D.  287)  that 
to  the  husband  alone  belonged  the  vindicatio  (C.  5, 12,  11),  and 
not  to  the  wife.  (C.  3,  32,  9.)  Justinian,  in  changing  the  law, 
speaks  of  the  ownership  of  the  husband  as  a  legal  subtlety 
that  obscured  and  defaced  the  true  relation,  and  says  that  the 
property  in  truth  (naturaliter)  continued  in  the  wife  during  the 
whole  time.  At  the  same  time  he  shows  a  curious  deference 
to  the  prejudices  of  the  profession,  so  to  speak,  and  endows  the 
wife  either  with  the  real  action  {vindioatio)^  or,  if  that  is  too 

Digitized  by  VjOOQIC 


DOS,  299 

utrong,  with  a  first  and  indefeasible  mortgage  over  it,  in  pre- 
ference to  all  creditors.     (C.  5,  12,  30.) 

A  husband  oould  maanmit  the  slaTes  forming  part  of  his  wife's  dot,  either  during 
his  lifetime  or  by  his  will.  (C.  6,  12,  8.)  The  only  restriction  was  that,  if  he  were 
insolTent,  he  ooidd  not  give  them  Hberty  in  fraud  of  his  wife,  who  was  a  creditor  for 
tbeir  Talne.  (D.  40, 1,  21.)  This  is  a  clear  instance  of  the  exercise  of  ownership, 
because  only  the  dominua  ex  jure  QuirUium  could  give  complete  freedom  to  a  slave. 

If  a  slave  were  made  heir  to  a  stranger,  it  was  only  his  owner  {domiwus)  that  oonid 
anthonse  him  to  accept  the  inheritance.  This  power  the  husband  enjoyed  in  respect 
of  a  slave  forming  part  of  the  doi, '  If,  however,  the  husband  acted  wrongly,  and 
either  did  not  require  the  slave  to  enter  on  a  lucrative  inheritance,  or  required  him 
to  enter  on  one  that  entailed  loss,  he  was  responsible  for  the  loss.  To  avoid  this  risk, 
the  hnsband  was  advised  not  to  take  any  action  himself,  bat  to  leave  it  entirely  to  his 
wife ;  if  she  desired  the  inheritance,  the  slave  was  momentarily  delivered  to  her  as 
owner,  on  the  condition  that  after  the  slave  had  accepted  the  inheritance,  the  wife 
shoold  give  him  back  to  the  husband,  again  to  form  part  of  the  dos.    (D.  24,  3,  58.) 

Alienation  by  the  husband. — The  power  of  alienation  is  another 
test  of  ownership.  Undoubtedly  ownership  may  exist  withont 
that  power,  as  in  the  case  of  children  and  the  insane ;  but  there 
is  a  distinction  between  a  disability  imposed,  as  in  these  cases, 
for  the  benefit  of  the  owner  himself,  and  one  imposed  on  a 
nominal  owner  for  the  benefit  of  other  persons  interested  in 
the  property.  In  the  latter  case  it  is  to  a  certain  extent  dis- 
establishing the  so-called  owner. 

For  lands  given  as  dowry  cannot  by  the  Ux  Julia  be  alienated  by  the 
husband  against  the  woman's  will ;  and  that  though  they  are  his  own,  and 
given  him  as  dowry  [by  mancipation  or  in  jure  cessio^  or  usucapio.  And 
whether  that  rule  of  law  relates  to  Italian  lands  only,  or  also  to  provincial, 
is  doubted.]  Now  we,  correcting  the  lex  Julia^  have  put  this  on  a  better 
looting.  For  the  statute  applied  to  landed  property  in  Italy  only, 
and  forbade  it  to  be  alienated  against  the  woman's  will,  or  to  be  mort- 
gaged even  with  her  consent.  Both  points  we  have  amended.  And  now  it 
is  forbidden  either  to  alienate  or  to  burden  (pbligatio)  even  provincial  lands ; 
and  neither  can  go  on  even  with  the  woman's  assent,  lest  the  weakness  of 
the  female  sex  should  be  turned  to  the  ruin  of  their  substance.  (J.  2,  8,  pr. ; 
G.  2,  63.) 

The  lez  JuLia  de  aduUeriis  et  de  fundo  dciali  was  passed  by  Augustus.  It  applied 
to  houses  tm  well  as  land.  (D.  23,  6, 18,  pr.)  Under  the  head  of  dotal  land  {fundut 
deittUi)  was  indnded  land  inherited  by  a  slave  forming  part  of  the  dot.  (D,  28, 
6»  3,  pr.)    The  changes  of  Justinian  are  given  in  C.  5,  18,  1,  15. 

On  the  principle  that  the  greater  includes  the  less,  the 
husband  conld  not  burden  his  wife's  land  with  a  servitude, 
nor  could  he  release  a  servitude  belonging  to  it.  (D.  23,  5,  5  ; 
D.  23,  5,  6.) 

A  hmband  acquires  the  ownership  of  land  bclongmg  to  Titius,  which  is  burdened 
«ith  a  servitude  in  favour  of  land  forming  part  of  his  wife's  doi.    Aooordisg  to  the 
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role  of  law,  when  the  ownership  of  the  land  entitled  to  the  senritnde,  and  of  the 
]«ni  burdened  with  the  servitude,  united  in  the  same  person,  the  servitude  was 
extrnguished.  Suppose  the  wife  was  divorced  or  survived  the  husband  and  recovered 
the  dotal  land,  was  she  deprived  of  the  servitude  T  In  strict  law  she  was,  but  her 
htnband  or  his  representative  was  required  to  pay  damages  if  he  did  not  re-establish 
the  servitude.     (D.  28,  6,  7,  pr.) 

The  effect  of  an  alienation  by  the  husband  against  the  lex 
JulicL,  and  therefore  also  under  Justinian's  legislation,  was  to 
convey  nothing  to  the  transferee  if  the  wife  afterwards  had  any 
right  to  recover  the  land.  The  alienation  was  wholly  void. 
(D.  23,  5,  3,  1.)  Bnt  the  husband,  if  he  ultimately  became 
entitled  by  sm'vivorship  to  the  dotal  land,  could  not  avoid  his 
own  act  by  pleading  the  prohibition  of  the  Ux  Julia,  As 
against  him  the  alienation  was  valid.  (D.  23,  5,  17;  D.  41, 
3,  42.) 

IL  To  the  income  or  produce  of  the  property  (fructus). 
In  the  case  of  things  reckoned  by  number,  weight,  or  meas- 
ure (res  fungibiles),  or  of  things  taken  upon  valuation  (r« 
aeBtimatae),  the  husband's  right  of  ownership  is  absolute,  and 
applies  equally  to  the  thing  itself  and  its  produce.  But  in 
respect  of  the  property  that  he  must  return,  or  that  he  may 
have  to  return  at  the  end  of  the  marriage,  a  different  rule 
prevails,  and  the  husband  is  entitled  only  to  the  income  or 
annual  produce  (frtictus).  The  object  was  to  enable  him  to 
defray  the  expense  of  the  marriage.^ 

In  the  case  of  slaves,  the  husband  was  entitled  to  their 
services,  or  to  their  wages  if  he  let  them  out ;  but  not  to  the 
children  of  female  slaves.  So  strongly  was  it  held  that  the 
offspring  of  slaves  could  not  be  treated  simply  as  fructus,  that 
even  a  special  agreement  between  husband  and  wife  to  that 
effect  was  void.  (D.  23,  3,  69,  9.)  On  the  other  hand,  the  young 
of  animals  were  held  to  be  fmcttia,  and  to  them  the  husband  was 
entitled  after  keeping  up  the  number  of  the  stock.  (D.  23, 
3,  10,  3.)  The  distinction  thus  drawn  between  slaves  and 
animals  is  interesting  as  a  mark  of  the  regard  paid  by  the 
Romans  to  the  dignity  of  human  nature,  but  does  not  seem 
otherwise  to  rest  upon  any  solid  ground- 
in  the  case  of  land,  the  husband  was  entitled  to  the  annual 
crops  or  rents.  He  could  cut  for  firewood  and  lop  pollaids 
(silva  caedria)^  but  he  was  not  entitled  to  the  larger  trees,  even 

^  (^um  €Mm  ipte  ometu  matrimonii  wheat,  aequum  eU  tiwm  dMkmfnuiu9  percipen, 
(D.  23,  8,  7,  pr.) 
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when  they  were  thrown  down  by  the  wind.  The  wife  was 
owner  of  the  tree&  (D.  24,  3,  7,  12.)  He  could  open  quarries 
or  mines,  or  work  those  already  opened,  but  he  could  not 
charge  the  expenditure  against  the  estate.  (D.  23,  5,  18,  pr. ; 
D.  24,  3,  8,  pr. ;  D.  24,  8,  7,  14.) 

UL  Compensation  for  imexhausted  improvements. 

When  a  husband  was  entitled,  not  to  the  corpus  of  the 
property,  but  only  to  its  produce,  the  question  arose,  what 
expenditure  was  he  entitled  to  charge  to  the  estate,  and  what 
ought  to  be  defrayed  out  of  the  accruing  income  t  In  other, 
words,  what  expenditure  must  he  pay  himself,  and  what  could 
he  charge  as  a  debt  against  his  wife,  or  other  person  entitled 
to  the  property  after  the  dissolution  of  the  marriage?  The 
answer  turned  upon  the  nature  of  the  expenditure,  and  for  this 
purpose  the  object  of  the  expenditure  must  be  considered.  The 
Roman  lawyers  contemplated  a  threefold  object : — 

1.  Necessary  expenditure  {impenaae  neceasariae)  ;  that  is,  out- 
lay required  to  prevent  the  deterioration  or  loss  of  the  property 
(impensaej  quibus  non  factia,  doa  deterior  futura  sit).  (Ulp.  Frag. 
6,  15  ;  D.  50,  16,  79,  pr.)  Another  definition  given  by  Paul 
throws  an  instructive  light  upon  it.  It  is,  says  that  jurist, 
such  outlay  as,  if  not  made  by  the  husband,  would  render  him 
liable  in  damages  to  the  wife  to  the  extent  of  the  loss  caused 
by  his  neglect.     (D.  25,  1,  4.) 

Bepuring  »  house.  (Ulp.  Frag.  0,  15.)  Plantmg  new  trees  in  place  of  those 
decayed.  (D.  26,  1,  14,  pr.)  Building  a  granary,  or  even,  in  some  cases,  a  milL 
(D.  25,  1,  1,  8.)  Medical  attendance  on  slaves.  (D.  25,  1,  2.)  Rearing  vines,  or 
maMitg  nurseries  for  the  use  of  the  land.     (D.  25,  1,  8,  pr.) 

Necessary  expenditure,  although  made  without  the  know- 
ledge or  consent  of  the  wife,  could  be  charged  against  the 
estate ;  but  not  all  necessary  expenditure, — ^not  what  was  spent 
to  get  in  the  crop  or  other  produce,  but  only  what  was  spent 
for  the  permanent  improvement  of  the  property.  (D.  25,  1, 
16.y  The  caution  is  given  that  no  general  and  exhaustive  defi- 
nition of  necessary  outlay  can  be  given,  but  that  each  case 
must  be  considered  with  reference  to  the  kind  and  amount 
of  the  outlay  (D.  25,  1,  15) ;  because  if  the  expenditure  is 
trifling  it  ought  to  be  charged  to  current  income,  and  not  to 

^  Not  gmaraliter  d^niemuM  muUum  iatereue,  ad  perpetuam  utilUaUm  agri  vd  ad 
tarn  ^iMM  wm  ad  praetentit  temporit  pertineat,  an  vera  ad  praaenHt  anni  fructum. 
Si  «  praeMeHtii,  eum  frueUbut  hoe  eompenaandtm;  n  vero  nonfuU  ad  praaena  to}»- 
$mm  mpUk  arogaiiOj  neeemariU  impentU  eomputandum.     (D.  25, 1,  8,  1.) 

Digitized  by  VjOOQIC 


302  OWNERSHIP. 

the  carpus  of  the  estate.  Thus  in  the  examples  above  cited  oi 
repairs  to  houses,  medicine  for  slaves,  planting  vines,  etc.,  if  the 
amount  in  question  is  small,  it  must  be  charged  to  the  year's 
produce.  (D.  25,  1, 12.)  Thus  no  claim  could  be  made  against 
the  dotal  estate  for  expenditure  in  teaching  a  slave  any  art» 
because  the  husband  had  the  benefit  of  the  exercise  of  the 
art;  but,  on  the  other  hand,  for  the  expense  of  putting  out 
young  slaves  to  nurse,  the  husband  was  entitled  to  compen- 
sation. (D.  24, 1,  28, 1.)  An  agreement  that  the  wife  shonld 
not  be  liable  to  make  good  necessary  expenditure  was  void 
(D,  23,  4,  5,  2.) 

2.  Beneficial  (but  not  necessary)  expenditure  (utt&«  tm- 
penaae)  is  that  without  which  the  property  will  be  no  worse, 
but  with  which  it  will  yield  greater  produce ;  in  other  words, 
beneficial  expenditure  is  whatever  enhances  the  selling  value 
(promercalia).     (D.  25,  1,  10.) 

Making  a  vinejard  or  oIlveyarcL  (XTlp.  Frag.  6, 16.)  Patting  cattle  on  land  to 
manure  it.  (D.  25,  1,  14,  1.)  Making  a  noreeiy  gpurden.  (D.  25,  1,  6.)  Building 
a  mill  or  granary,  if  the  expenditure  was  not  necenaiy.    (D.  50,  16,  79, 1.) 

In  regard  to  expenditure  that  was  beneficial  but  not  neces- 
sary, the  rule  was  that  the  wife  must  not  be  improved  out  of 
her  estate,  and  that  no  charge  could  be  made  against  her  for 
such  expenditure,  unless  she  had  known  and  approved  it.  (D. 
50,  16,  79,  1.)  For,  says  Paul,  it  would  be  very  hard  that  a 
Woman  should  be  compelled  to  sell  her  property  to  pay  for  the 
improvements  that  had  been  made  upon  it.  (D.  25,  1,  8.) 
Justinian  allowed  the  estate  to  be  charged  with  all  beneficial 
expenditure,  unless  the  wife  had  actually  or  by  implication 
forbidden  it.     (C.  5,  13,  1,  6.) 

8.  Ornamental  (but  not  necessary  or  beneficial)  expenditure 
(impensae  voluptariae)  is  outlay  not  required  to  keep  the  pro- 
perty intact,  not  adding  to  its  selling  value  (D.  25,  1,  10),  but 
only  to  its  beauty  or  agreeableness  ;  as,  for  example,  pleasure- 
gardens  and  pictures  (Ulp.  Frag.  6,  17),  baths  (D.  25, 1,  14,  2), 
artificial  fountains,  ornamenting  the  walls  with  marble,  eta 
(D.  50,  16,  79,  2.)  For  such  outlay  the  husband  can  charge 
nothing  against  the  estate,  but  he  is  at  liberty  to  carry  off 
everything  that  can  be  separated  without  damaging  the 
property.  (D.  25, 1,  9 ;  D.  25,  1,  11,  pr.) 
B.  Duties  of  Husband. 

L  The  husband  is  bound  to  take  as  good  care  of  the  dota 
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property  as  he  does  of  hie  own,  but  he  is  not  responsible  for 
accidental  los&  Property  that  is  his  own  absolutely  {rss 
funffibilei  and  res  aestimatae)  is  entirely  at  his  own  risk,  his 
obligation  to  return  its  value  remaining  intact,  whether  the 
property  exists  or  not  (D.  28,  3,  17, 1  ;  D.  24,  8, 11 ;  D.  28,  8, 
42;  D.  28,  8,  10,  1;  Frag.  Vat.  101.)  An  agreement  that 
the  husband  should  not  be  responsible  for  negligence  {culpa\ 
but  only  for  wilful  wrong  (dolus),  was  illegal ;  but  it  was 
competent  to  the  parties  to  agree  that  the  risk  (periculum) 
should  or  should  not  be  borne  by  the  husband.  (D.  28,  4,  6.) 
But  although  the  husband  was  not  required  to  take  more  care 
of  his  wife's  than  of  his  own  property,  in  one  case,  the  heart, 
if  not  the  logic,  of  the  jurisconsult  dictated  an  exception/  A 
husband  might  be  cruel  to  his  own  slaves,  and  no  one  be 
entitled  to  interfere ;  but  if  he  indulged  his  savage  temper  to 
the  injury  of  the  dotal  slaves,  he  was  responsible  for  the 
damage ;  and  the  jmisconsult  assigns  as  a  reason,  that  conduct 
towards  one's  own  slaves  that  can  be  censured  only  by 
opinion,  if  done  to  another's  slaves  is  to  be  punished  by  law. 
(D.  24,  8,  24,  5.) 

Aooording  to  a«;reement,  a  doi  included  slaves  taken  on  valuation  {aeatinuUa  man- 
cipia)t  but  giving  the  wife  an  option,  in  the  event  of  a  divorce,  to  take  the  slaves  or 
tlieir  value.  Some  of  the  slaves  had  offspring,  and  on  a  divorce  the  wife  chose  to 
have  back  her  slaves.  Was  she  entitled  to-  the  oApring  produced  during  the  mar- 
iiage  T  No^  says  Paul,  because  the  slaves  lived  at  the  risk  of  the  husband,  since  he 
took  them  on  valuation  (aettimata).  If  he  was  to  suffer  the  loss,  he  ought  to  have  the 
profit  accruing  to  him  as  owner.    (Frag.  Vat  114.) 

II.  To  defray  the  expenses  of  the  marriage. 

The  object  for  which  the  doa  was  given  to  the  husband  is 
very  clearly  established — that  he  was  substantially  a  trustee 
for  the  benefit  of  his  wife.  There  does  not  appear,  however, 
to  have  been  any  clear  and  distinct  legal  process  to  compel 
the  husband,  after  getting  the  dos,  to  apply  it  to  its  proper 
pnrposa  He  seems,  indeed,  in  ordinary  cases,  to  have  been 
left  to  his  discretion  as  to  the  mode  of  spending  the  money. 
The  reason  was  probably  that,  owing  to  the  almost  imre- 
stricted  freedom  of  divorce,  a  wife  if  ill-used  had  the  remedy 
in  her  own  hands.  This  may  be  gathered  from  the  procedure 
adopted  when  the  wife  was  insane  and  incapable  of  defending 
herself.  If  her  husband  refused  to  divorce  his  wife  in  order  to 
keep  her  dos^  and  left  her  without  support,  the  curator  of  the 
wife  might  apply  to  the  courts  for  a  maintenance  to  the  extent 
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of  the  do9,  but  not  more.  K  the  husband  were  not  trustworthy, 
tlie  court  could  order  the  do$  to  be  taken  from  him.  (D.  24,  3, 
22,  8.) 

Investitive  Faots, 

L  By  promise  (dictio  dotisy  stipulaiio).  The  consideration  of 
this  topic  is  postponed  till  the  subject  of  contractus  discussed. 

n.  By  giving  the  property  to  the  husband  (daiio  dotis).  The 
husband  could  be  invested  with  the  dos  in  any  of  the  ways  in 
which  any  person  could  become  owner. 

III.  Tacit  re-settlement.  In  certain  cases,  after  a  divorce,  if 
the  parties  remarried,  the  dos  was  held  to  be  restored,  unless  it 
was  shown  that  the  parties  did  not  intend  the  dos  to  be  recon- 
stituted.    (D.  23,  3,  64  ;  D.  23,  3,  40  ;  D.  23,  3,  30.) 

A  wife,  after  a  divoroe,  received  part  of  her  doa,  part  remainiog  wiUi  the  hnsbaiid. 
She  married  another  peraon,  who,  however,  died.  She  then  retomed  to  her  fink 
hnaband,  and  no  mention  was  made  of  the  part  of  her  doa  remaining  in  hia  hands. 
Onoe  more  a  divorce  occorred  hetween  them,  and  the  husband,  says  Labeo,  woold 
have  to  rekim  that  portion  of  the  doa  on  the  same  day  as  he  would  if  the  first  divorae 
Iiad  not  taken  place  ;  for  upon  the  return  of  the  wifo,  the  doa  was  regarded  as  oontinu- 
ously  existing  up  to  the  second  divorce.     (D.  24,  8,  66,  5.) 

The  dos  might  be  made  either  be/ore  or  after  marriage ;  and 
if  made  before  marriage,  could  be  increased  at  any  time  during 
the  marriaga  (Frag.  Vat.  110 ;  C.  5,  3,  19.)  If  the  property 
is  transferred  before  marriage,  the  transfer  is  conditional  upon 
the  happening  of  the  marriage.  (Paul,  Sent.  2,  22, 1.)  Hence, 
whatever  produce  accrues  from  the  property  before  the  mar- 
riage takes  place,  follows  the  dos,  and  does  not  belong  to  the 
husband,  unless  it  was  agreed  that  he  should  have  it  as  an 
ante-nuptial  gift     (D.  23,  3,  7,  1.) 

Divestitive  Facts. 

I.  During  the  continuance  of  the  marriage.  When  the  hus- 
band became  insolvent,  or  so  poor  that  he  could  not  pay  back 
the  dos  at  the  end  of  the  marriage,  the  wife  had  a  right  at  once 
to  recover  what  she  could.  (D.  24,  8,  24,  pr.)  Justinian 
allowed  the  wife  to  sue  for  the  property  as  owner  if  her  husband 
became  needy;  but  she  was  bound  to  apply  the  income  to 
keep  the  husband,  herself,  and  children.     (C.  5, 12,  29.) 

XL  Termination  of  the  marriage  by  the  captivity  of  husband 
or  wife.  The  dos  cannot  be  recovered  merely  because  one  of 
the  parties  is  captive ;  but  if  the  person  continues  in  captivity 
till  death,  then  the  marriage  was  held  to  have  been  dissolved 
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at  the  time  of  the  captivity,  according  to  the  rule  of  the  lex 
ComeHa.     (D.  24,  3,  10  ;  C,  5,  18,  6.) 

ILL  The  marriage  terminated  by  the  death  of  the  wife, 
leaving  the  hnsband  surviving.  In  this  case  a  distinction 
existed  according  to  the  origin  of  the  doa.  K  the  dos  was  given 
by  the  wife's  father,  or  male  paternal  ancestor  {dos  profectitia), 
such  person,  if  alive,  could  demand  it  back.  If  such  person 
were  dead,  his  heirs  obtained  nothing,  and  the  husband  re- 
mained absolute  owner  of  the  dos;  unless  he  had  killed  his 
wife.  (D.  24, 3,  10,  pr. ;  D.  23, 3,  6,  pr. ;  C.  5, 18,  4,)  Even,  how- 
ever, if  the  father  were  alive,  he  could  not  always  claim  the 
dosj  for  the  husband  could  retain  one-fifth  of  the  dos  for  each 
child  of  the  marriage :  so  if  there  were  five  children  nothing 
would  be  returned.     (Frag.  Vat  120.) 

A  grandfather  (paternal)  gives  a  dot  to  the  daughter  of  his  fiUufamilUu.  'Dub 
graiidfatber  and  daughter  die,  leaving  the  JUk^famiUai  surviving.  Can  he  reoover 
the  clos  /  Yes,  even  if  he  were  disinherited  by  his  father  because  it  is  made  on  his 
behalf  far  his  daughter.     (D.  87,  6,  6.) 

Such  was  the  law  prior  to  Justinian  ;  but  he  enacted  that  if 
the  father  or  male  paternal  ancestor  were  dead,  the  dos  should 
go,  not  to  the  husband,  but  to  the  wife's  heirs  (C.  5, 13, 1,  6), 
:uid  that  no  deduction  should  be  made  by  the  husband  on 
account  of  his  having  children  by  the  marriage.     (C.  5, 13, 1, 5.) 

When  the  dos  was  given  by  the  wife,  or  by  anyone  other 
than  a  male  paternal  ancestor  (dos  adventitial  the  husband  re- 
tained it  himself,  unless  there  was  a  special  agreement  that  it 
should  go  back  to  the  person  that  gave  it,  or  to  such  person's 
heirs  {dos  reeeptitia).  (UIp.  Frag.  6,  5.)  Justinian  changed 
the  rule,  and  gave  the  dos  to  the  heirs  of  the  wife,  unless  the 
person  giving  the  dos  had  specially  agreed  that  it  should  go 
back  to  him  or  his  heirs.  (C.  5,  13,  1,  18.)  After  the  changes 
introduced  by  Justinian,  the  husband  surviving  was  thus  in 
every  instance  deprived  of  the  dos. 

rV.  Termination  of  the  marriage  by  divorce,  one  of  the 
parties  being  in  fault.  In  this  case  the  rules  will  be  found 
under  the  head  of  DrvORGE. 

y.  Termination  of  the  marriage  by  divorce,  neither  of  the 
parties  being  in  fault,  or  by  the  death  of  the  husband,  leaving 
the  wife  surviving.  These  two  cases  are  governed  by  the  same 
rules.  If  the  wife  was  sui  jurist  she  alone  could  demand  back 
the  doSf  whether  it  vrsLsprofectitia  or  adventitia.  Of  course,  if  it 
was  reeeptitiOy  it  would  go  back  to  the  donor.     (Ulp.  T^^^&^^T^i 
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C.  5, 1 8, 11 ;  D.  24,  8,  80,  pr, ;  D.  24, 3, 42,  pr.)  An  agreement  that 
if  there  were  children  the  dos  should  remain  with  the  hnsband, 
was  not  valid  against  the  wife  surviving  (D.  23,  4,  2) ;  but  it 
was  valid  if  the  wife  died  first,  or  the  divorce  occurred  through 
her  fault  (D.  83,  4,  1,  1.)  An  agreement  to  reserve  even  a 
portion  of  the  dos  to  the  children  was  not  valid  if  the  wife  sur- 
vived. (C.  5,  14,  3.)  The  explanation  of  this  seeminglj 
harsh  prohibition  must  be  sought  in  the  strong  feeling  that 
prevailed  in  Rome,  that  the  expense  of  the  children  should  faU 
upon  the  father,  and  that  the  wife's  property  (dos)  was  not  to 
be  charged  with  the  burden  of  providing  for  them.  The  wife's 
heir  had  no  claim  unless  the  husband  failed  to  restore  the 
das  within  the  time  allowed  by  law.  (Ulp.  Frag.  6,  7 ;  Frag. 
Vat.  97.)  After  Justinian,  however,  the  heir  of  the  wife 
certainly  had  an  action  even  if  no  delay  occurred,  because  in  the 
case  of  dos  adventitia  there  was  an  implied  stipulation  that  the 
wife  should  get  the  dos,  and  the  benefit  of  this  stipulation  de- 
scended to  her  heira  (C.  6,  13, 1,  13.)  Probably  a  similar  con- 
struction would  have  been  adopted  in  the  case  of  dos  profectiticu 
If  the  wife  is  not  sui  juris,  but  under  the  potestas  of  his  fisither, 
then  both  together  had  a  right  to  the  dos,  whether  it  were  pro- 
feetitia  or  adventitia.  (Ulp.  Frag.  6,  6  ;  D.  24,  3,  2,  1.)  No  re- 
ceipt was  effectual  to  discharge  the  husband  or  his  heirs,  unless 
it  were  signed  by  both  father  and  daughter.  (D.  24,  3,  3.) 
The  consent  of  the  daughter  was  assumed,  unless  she  distinctly 
refused.     (D.  24,  3,  2,  2.) 

A  father,  in  Tirtue  of  his  poteiUta,  aent  to  his  son-in-law,  against  the  wish  of  his 
daughter,  a  bill  of  divoroe.  Could  the  father  also  demand  baok  the  do»  be  gave 
with  his  daughter  ?  Paul  answered  that  the  effect  of  the  bill  <^  diroroe  was  Tin- 
doubtedly  to  dissolve  the  maniage,  bat  that  tiio  father  could  not  focdUy  take  away 
his  daughter  from  the  son-in-law,  and  could  not  recover  the  da$  from  him  without  her 
consent.    (Frag.  Vat.  116.) 

TiMB  of  restoring  the  Dos.  According  to  TJlpian  (Ulp.  Frag. 
6,  8),  fungible  things  must  (in  the  absence  of  special  agreement) 
be  returned  in  three  portions  in  three  successive  years  from  the 
dissolution  of  the  marriage.  Things  not  fungible  were  to  be 
restored  at  once.  Justinian  altered  the  rule,  and  enacted  that 
moveables,  animals,  and  incorporeal  things  should  be  restored 
within  one  year ;  land  or  houses  immediately.    (C.  6,  13,  1,  7.) 

An  agreement  that  the  restitution  of  the  das  should  be  de- 
layed beyond  the  legal  time  was  void,  but  not  an  agreement 
to  hasten  the  time.    (D.  23,  4, 14-16.)  r^^A^T^ 
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Remedies. 

A,  In  respect  of  Bights  snd  Duties. 

1.  A  husband  ooold,  in  restoring  the  do9,  deduct  the  amoant  he  had  expended  on 
improvements.     (Ulp.  Frag.  6,  9 ;  G.  6, 18,  1,  5.) 


For  to  meet  his  expenses  on  the  property  forming  the  dowry,  the  husband 
is  allowed  to  keep  back  part  For  by  the  very  nature  of  the  right,  from  the 
dowry  must  be  subtracted  all  necessary  expenses,  as  may  be  learned  from 
the  fuller  statements  in  the  Digest.    (J.  4,  6,  37.) 

2.  Justinian  took  away  the  right  of  retention  in  the  case  of  useful  expenditure 
{utiles  impenmie),  and  left  the  husband  to  sue,  either  by  (1)  actio  mandaU  (the  usual 
action  to  enfotoe  agency),  when  the  wife  consented  to  the  outlay  i  or  (2)  by  actio  nego- 
tiorum  ffaiorum,  when  she  did  not,  but  had  not  forbidden  the  expenditure.  (C.  5, 
13,  1, 5.)    These  actions  will  be  explained  under  the  law  of  contract. 

B.  In  respect  of  Investitive  Facts.  The  husband  had  the  usual  remedies  of  an 
owner  (domimu).     (G.  6,  12,  11.) 

0.  In  respect  of  Divestitive  Facts.  The  wife  or  other  person  entitled  to  the  dot 
on  the  dissolntioin  of  the  marriage  could  not  take  possession  of  the  property  without 
the  authority  of  a  judge.     (G.  5,  18,  9.) 

1.  Actio  rH  tucoriae  was  the  remedy  by  which  a  wife  or  her  father  could  recover 
the  do8  from  the  husband  or  his  heirs.  It  was  an  action  bonae  Jidei,  that  is 
to  say,  one  in  vrtiLch  the  Judex  could  take  into  account  equitable  considerations, 
ahhoogh  they  were  not  pleaded  in  jvre.  (See  Book  IV.,  Proceedings  in  Jvre.) 
It  had,  besides,  the  peculiarity  that  the  husband  was  not  compelled  to  pay  so  much 
u  to  reduce  him  to  destitution ;  and  the  same  privilege  was  extended  to  his  sons  if 
heirs,  but  not  to  any  other  persons  when  his  heirs.  (D.  24,  8,  12 ;  D.  .24,  8, 15,  2  ; 
D.  24,  8, 18  ;  D.  24,  8.  64.) 

And  again,  if  a  woman  brings  an  action  at  law  for  her  dowry,  it  is  held 
that  the  husband  ought  to  be  condemned  to  pay  only  what  he  can — ^as  much, 
that  is,  as  his  means  allow.  Therefore  if  his  means  are  equal  in  amount  to 
the  dowry,  he  is  condemned  to  pay  the  entire  sum  ;  but  if  not,  then  as  much 
as  he  can.  And  the  claim  for  repayment  is  lessened  by  his  right  to  keep 
back  part  of  the  dowry.     (J.  4,  6,  37.) 

This  was  a  privilege  that  the  husband  could  not  deprive  himself  of,  even  by  his 
own  agreement.     (D.  24,  8,  14, 1.) 

2.  Actio  €»  ttipulatit,  or  actio  in  factum  praeicriptie  verbia.     (For  dot  reeeptida.) 
Such  was  the  remedy  of  anyone  that  had  bargained  that  the  dot  given  by  him  to 

a  wifo  should  retnni  to  him.     It  was  simply  the  ordinary  action  for  contract 

Tbeae  actions  are  personal  {aetionet  pertonales) ;  that  is,  they  are  to  enforce  rights 
ui  perwonam  merely,  not  rights  in  rem.  It  follows,  therefore,  that  so  long  as  these 
were  the  only  remedies,  the  wife's  interest  in  the  <io»  after  marriago  was  not  of  the 
nature  of  ownership  (dominium),  but  rather  of  mere  obligation.  This  was,  however, 
affected  by  the  prohibition  of  the  lex  Julia,  which  made  the  husband's  alienation  void 
Against  the  wife,  and  so  enabled  her,  through  the  medium  of  a  personal  action,  to 
recover  her  property. 

3.  Changes  by  Justinian.  Justinian  abolished  the  actio  rei  uxoriae,  and  decided 
that  the  actio  ex  ttipulatu  should  take  its  place,  but  so  that  every  benefit  of  the 
former  should  be  attached  to  the  latter.     (G.  5,  18,  1,  §§  1,  2,  9-18.) 

Formerly  the  action  to  recover  a  wife's  property  (actio  rei  uxoriae)  was 
one  of  the  proceedings  in  good  faith  {ex  bonae  fidci  judidis).  But  finding 
xhe  actio  ex  stipulatu  gave  more  scope,  we  have  transferred  aR  the  rights 
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attaching  to  the  wife's  property  to  the  actio  ex  stipulaiu;  but  with  many 
distinctions  when  it  is  put  forth  to  recover  dowries.  And  rightly  as  the 
action  to  recover  a  wife's  property  is  thus  done  away  with,  the  actio  ex 
stipulatUy  brought  in  to  take  its  place,  has  justly  taken  the  nature  of  a 
proceeding  in  good  fisuth,  and  is  therefore  so  regarded  —  but  only  whoi 
employed  to  obtain  a  dowry.    (J.  4,  6,  29.) 

He  also  gave  the  zeal  aotioDS  {vwdioaiM  or  oo^  Aypotfteeoria)  to  recover  the 
property,  whether  in  the  handa  of  the  husband  or  of  another.  (C.  5,  12,  80 ;  C. 
6,  18, 1,  1.) 


DONATIO  PROPTER  NUPTIAS, 

This  was  a  gift  from  husband  to  wife,  corresponding  to  the 
doB,  but  of  immensely  less  antiquity.  The  first  undoubted  notice 
of  it  (for  we  may  assume  that  C.  5,  3,  7  refers  to  a  match  being 
broken  off,  and  not  to  the  dissolution  of  the  maniage)  is  in 
A.D.  449,  in  a  constitution  of  Theodosius  and  Valentinian, 
where  forfeiture  of  the  donation  is  taken  along  with  for- 
feiture of  the  doB  as  a  pimishment  for  causeless  diTorce. 
Justinian  says  it  is,  in  name  and  reality,  the  same  as  the 
do9  (C.  5,  3,  20,  pr.),  being  a  correlative  contribution  by  the 
husband  to  the  wife.  Justinian  gave  the  wife  a  real  action 
(vitidieatio)  against  all  possessors  to  recover  the  property 
included  in  the  donaHo  propter  nuptias  (Nov.  61,  1),  and  it  is 
not  perhaps  an  unreasonable  inference  that  the  wife  bad  the 
same  general  powers  in  respect  of  such  donation  as  the  husband 
had  in  respect  of  the  dos.  The  following  passage  is  given  in 
the  Institutes : — 

There  is  also  another  kind  of  donatio  inter  vivos^  entirely  unknown  to  the 
old  jurists,  but  brought  in  after  their  time  by  the  later  of  our  imperial  pre- 
decessors. This  was  called  the  donatio  ante  nuptias  (prenupdal  gift),  and 
implied  as  a  tacit  condition  that  it  should  not  be  binding  till  followed  up  by 
the  marriage.  Indeed  it  was  called  ante  nuptias  because  it  was  accomplished 
before  the  marriage,  and  after  the  celebration  of  the  nuptials  no  such  gift 
was  bestowed.  But  the  late  Emperor,  Justinus  our  father,  seeing  that  in> 
crease  of  dowries  after  marriage  was  allowed,  was  the  first  to  permit  fay  his 
constitution  that  in  any  such  event  the  donatio  ante  nuptias  might  be  in- 
creased also,  even  though  the  marriage  had  already  taken  place.  But  the 
name  remained,  though  now  unsuitable  ;  for  it  was  called  prenuptial,  while  it 
thus  received  a  posmuptial  increase.  But  we  being  anxious  to  sanction  a  full 
and  final  settlement,  and  carefully  suiting  names  to  things,  determine  that 
such  gifts  may  not  only  be  increased,  but  may  begin  even  when  the  oiarriage 
has  already  taken  place.  And  further,  we  determine  that  the  gifts  shall  be 
called  not  ante  nuptias  but  propter  nuptias^  and  shall  be  put  on  the  same 
footing  as  dowries  in  this  respect,  that  as  dowries  are  not  only  increased 
but  come  into  being  when  the  marriage  has  already  taken  pUc^  so  too 
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those  gifts  brought  in  propter  nuptias  may  not  only  precede  marriage,  but 
may  even  after  it  is  contracted  be  both  increased  and  settled  (for  the  first 
time),    a  2,7,3-) 

Tlie  children  of  the  marriage  had  no  interest  in  the  donation  any  more  than  in  the 
<^  (C.  5,  8^  18.)  Justinian  alto  enacted  (C.  6,  8,  20, 1)  that  the  same  kind  of  agree- 
ments as  were  valid  in  the  oase  of  the  doi  should  be  allowed  in  the  donation.  He 
ofasenrea  that  as  such  gifts,  under  the  general  law,  required  to  be  registered  in  oourt 
(iii9MMia«k>),  and  as  husbands  often  purposely  neglected  to  do  so,  with  the  object  of 
depriving  their  wives  of  a  legal  remedy,  henceforth  such  registration  might  be  made 
It  any  time  during  the  marriage.     (C.  5,  8,  20,  1.) 

In  another  respect  the  analogy  was  at  least  partially  kept  up.  Heretic  fathers  (as 
also  Jews  and  Samaritans)  having  orthodox  children  were  obliged  to  give  them  both 
date$  and  donations  to  the  satisfaction  of  the  Provincial  Presidents  and  Bishops. 
(C.  1,  6, 18  ;  C.  1,  6, 19.) 

B.  THINGS  OVER  WHICH  OWNERSHIP  CANNOT  BE 
EXERCISED, 

By  ownership  {dominium)  ia  understood  private  property 
where  a  person  exercises  all  the  rights  of  enjoyment  and  alien- 
ation snmmed  up  in  the  word  ownership.  There  were  many 
objects,  however,  over  which  the  full  right  of  ownership  could 
not  be  exercised.  These  objects  will  now  be  enumerated,  with 
a  statement  of  such  rights  as  could  be  exercised  in  respect  of 
them. 

(A.)  Things  common  to  all  men  {Res  eammunes). 

Private  property  implies  not  merely  the  right  of  the  owner  to 
use  the  thing  of  which  he  is  owner,  but  also  the  right  to  pre- 
vent anyone  else  using  it,  even  where  such  use  would  not 
in  the  slightest  degree  interfere  with  his  enjoyment  of  it.  But 
certain  objects  cannot  be  so  appropriated.  The  atmosphere, 
for  instance,  must  be  used  incessantly  by  all  on  pain  of  death, 
and  no  human  being  can  be  excluded  from  the  use  of  it 
Private  property  in  the  air  is  physically  impossible.  Next  to 
ihe  air,  the  high  sea  is  most  difficult  of  appropriation,  and 
practically  no  combination  of  men  is  ever  likely  to  have  such 
a  naval  force  as  would  enable  them  to  prevent  others  using  the 
ocean.  A  restricted  ownership  is  indeed  allowed  by  modem 
international  law.  Every  nation  has  an  exclusive  right  to 
control  the  navigation  and  fisheries  on  its  coasts  for  a  limited 
distanca 

And,  indeed,  by  the  jus  naturale  these  things  are  common  to  all  men — 
the  air,  and  running  water,  and  the  sea ;  and  therefore  the  sea-shores. 
Hence  no  one  is  forbidden  to  approach  the  sea- shores,  provided  only  he 
respects  villas,  and  monuments,  and  buildings  ;  because  they  are  not  under 
the  yus  Gentium  as  is  the  sea.    (J.  2,  i,  i.) 
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The  sea-shore  extends  to  the  highest  point  reached  by  the  waves  in 
winter  storms.    (J.  2,  i,  3.) 

The  use  by  the  public  of  the  shores  is  part  of  the  Jus  Gentium  just  as  is 
the  use  of  the  sea  itself.  And  therefore  it  is  free  to  anyone  to  place  a  hut 
there  to  which  to  betake  himself,  or  to  dry  nets  there,  or  to  haul  them  up 
from  the  sea.  But  of  those  shores  it  is  understood  that'  no  man  is  owner  ; 
for  they  come  under  the  same  rules  of  law  as  the  sea  itself  and  the  under- 
lying earth  or  sand.     (J.  2,  i,  5.) 

R10HT8  iu  reB  Communes.  1.  The  right  of  fishing  in  the  sea 
belongs  to  all  men.  This  was  specially  stated  by  Antonintis 
Pius  in  a  rescript  to  the  fishermen  of  Formiae  and  Capena.  (D. 
1,  8,  4,  pr.)  2.  Everyone  had  a  right  to  build  on  the  shore, 
or,  by  piles,  upon  the  sea,  and  retained  the  ownership  of  the 
construction  so  long  as  it  lasted;  but  when  it  fell  into  ruins, 
the  soil  reverted  to  its  former  state  as  a  re^  communis ^  which 
any  other  person  might  build  upon.  (D.  1,  8,  6,  pr. ;  D.  1,  8,  lO,) 
But  anyone  could  forbid  the  erection  of  a  pier  or  other 
construction  that  would  interfere  with  his  use  of  the  sea  or 
beach.    (D.  43,  8,  3,  1 ;  D.  43,  8,  4.) 

Rbmbdies. — 1.  Actio  tT^'urtorum. — Whosoever  prevents  a  man  fishing  in  the 
sea  was  considered  to  commit  an  injuria,  (D.  47,  10,  13,  7  ;  D.  48,  8,  2,  9.)  2. 
Interdietwm  utile, — Any  person  whose  ose  of  the  sea  or  beach  would  be  impaired  by 
any  construction  or  building  could  move  for  an  interdict^  after  the  analogy  of  the 
interdict  (ne  gwd  in  loeo  publico  fiai)^  to  prevent  such  nuisance  in  public  places, 
p.  48,  8,  2,  8.) 

(B.)  Things  belonging  to  the  State  {Res  Publicae). 
Those  things  are  alone  said  to  be  public  that  belong  to  the 
Roman  people  (D.  50,  16,  15) ;  to  this  must  be  added  things 
that  may  be  used  by  the  public. 

All  rivers  again,  and  harbours,  are  public,  and  therefore  the  right  of 
fishing  therein  is  common  to  all.     (J.  2,  i,  2.) 

The  use  of  the  banks,  too,  is  public  by  the  yus  Gentium,  like  that  of  the 
river  itself.  And  so  anyone  is  free  to  bring-to  his  ship  there,  to  make  it  &st 
by  cables  to  the  trees  that  grow  there,  and  to  unload  any  burden  upon  the 
banks,  just  as  he  is  to  sail  along  the  river  itself.  But  the  adjoining  land- 
owners are  proprietors  of  those  banks,  and  therefore  the  trees  that  grow 
thereon  belong  to  them.    (J.  2,  i,  4.} 

The  distinction  between  public  things  and  common  things 
was  not  in  the  nature  of  the  rights  exercised  over  them,  for  in 
both  the  use  of  the  things  belonged  to  men  generally;  but 
the  difference  was  that  common  things  were  regarded  as  having 
no  owner  (res  nullius)  ;  whereas  public  things  were  regarded 
as  belonging  to  the  State,  or,  as  in  the  case  of  river  banks,  to 
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private  individtials.  The  shores  of  the  sea  were  not  con- 
sidered subject  to  the  ownership  of  the  State  (D.  41,  1,  14, 
pr.),  but  simply  as  nnder  its  supervision  or  jurisdiction.  (D. 
43,  8,  3,  pr.) 

The  State  might  be  owner  in  two  very  different  ways.  In 
one  way,  it  might  exercise  all  those  rights  of  exclusive  use 
that  an  ordinary  private  proprietor  did;  as,  for  example, 
in  the  Republican  Exchequer  (^rarium)^  the  Imperial  Ex- 
chequer (FUcua),  the  slaves  belonging  to  the  State  {servi 
populi  Roniani\  mines  (jnetaUa)^  and  lands  {agri  veetigalesy 
Such  things  may  truly  be  said  to  be  in  the  ownership  of 
the  Roman  people  (in  patrimonio  Romani  popult).  (D.  43,  8, 
2,  4.)     The  things  subject  to  such  rights  were  not  c€tlled  publia 

In  another  sense,  the  State  may  be  regarded  as  a  sort  of 
owner,  as  in  respect  of  harbours  where  the  ownership  of 
the  soil  was  regarded  as  inhering  in  the  State,  but  the  per- 
petual use  thereof  was  dedicated  to  the  pubUc.  This  left  an 
extremely  shadowy  sort  of  ownership  in  the  State;  but  in 
regard  to  rivers  and  their  banks,  the  right  of  the  private  pro- 
prietor was  only  suspended  so  long  as  the  water  kept  its 
channel ;  if  it  deserted  its  bed,  he  again  recovered  his  right  of 
exclusive  enjoyment. 

The  two  chief  classes  of  public  things  were  public  roads  and 
rivers  and  harbours. 

1.  Public  Boabs.  (Publicae  viae).  Roads  are  of  several  kinds ; 
(1)  public,  either  Prastoriah,  or  consular,  or  military ;  (2) 
private,  connecting  fields ;  and  (3)  local  (vicinales),  which 
either  are  in  villages  or  lead  to  them.  (D.  43,  8,  2,  22.)  The 
local  roads  are  established  by  private  persons  upon  their  own 
land ;  but  if  the  memory  of  such  private  individual  has  per- 
ished, they  are  treated  as  public.  (D.  43,  7,  3,  pr.)  A  military 
road  must  terminate  in  the  sea,  or  in  a  town,  or  in  a  pubUc 
river,  or  in  another  military  road ;  the  local  roads  may  not 
even  join  to  a  military  road.     (D.  43,  7,  3,  1.) 

Private  roads  are  of  two  kinds ;  (1)  strictly  private,  confined 
in  their  use  to  the  owners  of  certain  lands ;  and  (2)  private 
roads  with  permissive  use  to  the  public,  and  connecting  a  house 
with  a  pubKc  highway.     (D.  43,  8,  2,  23.) 

PubKc  roads  in  the  city  of  Rome  were  under  the  care  ol  the 
Curule  ^diles,  who  had  fiill  powers  to  keep  them  in  order,  and 
prevent  all  injury  to  them,  or  interference  with  their  legitimate 
use.     To  them  we  do  not  in  the  subsequent  remarks  refer,  but 
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only  to  the  ads  in  the  country.  (D.  43,  10,  1,  1  ;  D.  43,  8, 
2,  24.) 

(1.)  Every  person  was  entitled  to  the  nse  of  a  public  road 
as  a  highway.     (D.  43,  7,  1.) 

(2.)  It  was  forbidden  to  obstruct  a  highway,  or  other  place 
of  which  the  use  was  in  the  public,  as  by  setting  up  a  monu- 
ment (D.  43,  7,  2)  or  any  construction.  (D.  43,  8,  2,  pr.) 
Even  if  a  thing  has  been  built  without  objection,  it  cannot 
be  repaired  if  it  is  an  obstruction.     (D.  43,  8,  2,  7.) 

Anyone  could  compel  the  removal  of  the  obstruction,  and 
get  compensation  if  he  was  injured,  as  by  taking  away  his  out- 
look or  light  (D.  43,  8,  2,  14),  or  interfering  with  the  approach 
to  his  house.     (D.  43,  8,  2,  12.) 

(3.)  No  one  was  allowed  to  do  anything  to  a  road,  or  place 
anything  upon  it,  rendering  it  less  useful  as  a  highway.^ 

A  rood  IB  made  worse,  when,  from  bemg  pUm,  it  is  made  hilly :  when,  from  being 
onooUi,  it  18  made  rongh;  or  when  it  is  made  narrower  or  Bwampy.     (D.  48,  8,  2,  32.) 

After  some  hesitation,  it  was  held  that  a  road  was  deteriorated  when  a  bridge  was 
boilt  over  it^  or  a  drain  made  below  it.    (D,  48,  8,  2,  33.) 

A  road  is  made  worse  when  a  sewer  is  opened  into  it  (D.  43,  8,  2,  26) ;  or  if  water 
is  allowed  to  overflow  from  an  artificial  pond  (D.  48,  8,  2,  27) ,  or  when  it  is  boilt 
upon  in  such  a  way  as  to  prevent  the  rainfall  ronning  off  the  road.     (D.  48,  8,  2,  28.) 

A  road  is  also  regarded  as  made  worse  if  noisome  smells  are  made  in  the  vicinity  of 
it    (D.  48,  8,2,29.) 

A  pubKc  road  is  either  one  constructed  by  public  authority, 
or  a  private  road  that  has  been  so  long  used  by  the  public  that 
the  time  when  it  was  first  made  has  been  forgotten.  (D.  43, 
11,  7,  3,  pr.) 

No  prescription  avails  against  the  rights  of  the  public  to  the 
use  of  a  public  road  or  path.  It  remains  public  although  it  is 
never  used  by  the  public.     (D.  43,  11,  2.) 

(1.)  The  right  of  using  a  public  road  was  secured  by  interdict'  **  The  Prstor  sayi^ 
I  forbid  any  violence  to  be  done  to  hinder  a  man  from  going  or  driving  freely  along  a 
pablic  road  or  way."  Tlus  interdict  applied  only  to  public  roads;  ooriously  enough, 
rights  to  other  public  things  or  common  things  were  not  protected  by  any  interdict, 
except  the  right  of  na\'igation  in  rivers.  Thos  a  right  to  fish  or  sail  in  the  sea»  to 
play  in  the  public  parks,  to  bathe  in  a  public  bath,  or  to  sit  in  a  public  theatre,  was 
protected  by  the  actio  injurianim,     (D.  4S,  8,  2,  9.) 

a(2.)  To  prevent  buildings  and  constructions  prejudicial  to  private  individuals,  an 
interdict  could  be  brought  by  the  person  directly  injured.     (D.  48,  8,  6.)    The  inter- 

'  AU  PrcBtor:  In  via  puUica  itinereve  pMieofacere,  immiUere  quid,  quod  ea  vim 
idve  Uer  deterius  Ht,fiU  veto.     (D.  43,  8,  2,  20.) 

3  PrcBtor  ail :  Q^omimu  iUi  via  puUica  iUnereve  publico,  ire  ayere  lieoat,  vimji^ 
veto.    (D.  48,  8,  2,  46.) 
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diet  WM  prohibitory ;  its  object  wms  to  prevent,  not  to  pnniiih ;  hence,  if  any  one  bnil Js 
witboat  objection,  he  cannot  be  compelled  to  pnll  down  ;  bat  the  procurator  of  public 
wo^  may,  if  it  obstractB  the  public,  pull  it  down,  or,  if  it  is  no  obstruction,  im- 
pose a  groond-rent  {$olarium),  (D.  48,  8,  2, 17.)  If  the  building  or  construction  k 
not  finished,  security  is  required  that  it  shall  not  be  proceeded  with.  (D.  48,  8,  2, 18.) 
(8.)  Damage  to  the  road  itself  was  dealt  with  by  a  special  interdict^  which  might 
be  brought  by  anyone  (whether  complaining  of  any  special  injuiy  or  not),  and  after 
any  length  of  time  :  the  amount  of  damages  was  fixed  with  reference  to  the  interest 
of  the  complainant  in  the  condition  of  the  road.  (D.  48,  8,  2,  84.)  It  is  not  merely 
pteventiTe,  but  remedial  {reatitutoria),  and  the  wrong-doer  is  obliged  to  restore  the 
road  to  its  previodk  state,  as  by  giving  back  what  he  has  taken  away,  or  by  taking 
away  what  he  has  left  on  it.     (D.  43,  8,  2,  48.) 

2.  B1VXB8  AND  Bavkb  or  B1VBB8.  A  river  (Jlumen)  is  distin- 
guished from  a  stream  (ritms)  by  its  greater  magnitude,  or 
by  reputation.  (D.  43, 12, 1, 1.)  Rivers  are  either  permanent 
(perennia)j  flowing  all  the*  year  round,  or  winter  torrents 
(torreniia)  that  leave  their  beds  dry  in  summer.  A  permanent 
river  mighty  however,  occasionally  dry  up  without  forfeiting 
its  character.  (D.  43,  12, 1,  2.)  A  public  river  is  a  permanent 
river.  (D.  48,  12,  1,  3.)  Public  rivers  are  of  two  kinds,  navi- 
gable and  not  navigabla  A  bank  of  a  river  (ripa)  is  defined^ 
after  the  analogy  of  the  sea-shore,  as  the  furthest  reach  of  the 
river,  (D.  43,  12,  3,  1.)  This,  however,  is  true  only  so  long 
as  the  river  keeps  within  its  natural  course.  Occasional 
fioodings  do  not  change  the  legal  extent  of  the  bank,  otherwise 
all  Egypt  would  be  a  bank  of  the  Nile.  But  if  the  increase  or 
abatement  is  permanent,  the  bank  is  regarded  as  altered.  (D. 
43,  12, 1,  6.) 

(1.)  "  The  Praetor  says  I  forbid  any  violence  to  be  done  to 
hinder  any  man  from  freely  sailing  a  ship  or  boat  on  a  public 
river,  or  from  loading  or  unloading  at  the  bank.  And  also  I 
will  grant  an  interdict  to  secure  the  right  to  sail  freely  over 
a  lake,  a  canal,  or  a  pond  that  is  public."  ^ 

Lake  (laeua)  is  a  natural  and  permanent  collection  of  water.     (D.  48,  14, 1,  8.) 
Pool  {aiagtwm)  is  a  natural  collection  of  rain-water,  and  not  permanent,  but  often 

dried  up.     (D.  43, 14, 1,  4.) 

Fo$$a  ia  a  trench  or  canal  made  by  men  (D.  48,  14,  1,  6),  which  was  sometimea 

paUi& 

(2.)  It  was  forbidden  to  do  anything  to  a  river  or  its  banks, 
or  place  anything  thereon,  that  would  impede  the  navigation  or 
use  of  the  banks.     (D.  43,  12,  1,  pr.) 

^  Prator  ait :  Quominui  iUi  in  Jhtmine  publico  nai^m,  raJtem  agere,  quove  mimu  per 
ripam  anerare,  exonerare  liceat,  vim  fieri  veto.    Item  ut  per  letcum,  foeaam,  etagnum 
>  navigare  liceat  interdicam.     (D.  48,  14,  1,  pr.)  ^  , 
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The  owner  of  both  sides  of  a  stream  cannot  throw  a  private  bridge  across  ths 
stream.     (D.  43,  12,  4.) 

Water  may  be  led  from  a  river,  unless  specially  forbidden  by  the  Emperor  or 
Senate,  or  unless  it- makes  the  river  less  navigable.     (D.  48,  12,  1,  15  ;  D.  48,  12,  2.) 

Water  withdrawn  from  a  public  river  for  irrigation  ought  to  be  divided  aooording 
to  the  dimensions  of  the  fields ;  but  water  was  never  allowed  to  be  withdrawn  if  it 
were  to  cause  injury.     (D.  8,  8,  17  ;  D.  48,  20,  8,  1.) 

Bepairs  of  a  river  bank  were  permitted  only  if  no  damage  was  done  to  the  naviga- 
tion.   (D.  48,  16,  1,  2.) 

Anything  that  would  cause  a  public  river  to  change  its  channel  from  that  in  which 
it  ran  during  the  preceding  summer,  or  to  make  its  course  more  rapid,  wss  unlawfuL 
(D.  48,  18,  1,  pr. ;  D.  48,  18,  1,  8.) 

These  rights  were  enforced  by  interdicts.  (D.  43,  14, 1,  1  ; 
D.  43,  12,  1,  pr. ;  D.  43,  13,  1,  11.) 

(C.)  Things  belonging  to  corporate  bodies  (res  universitatU). 

These  are  things  that  belong  to  a  corporation,  not  to  individuals  ;  dty 
theatres,  for  instance,  race-courses^  and  the  like,  owned  in  common  by  the 
cities.    (J.  2,  1,6.) 

The  expression  univeniias  is  used  in  two  different  significations ;  the  correlative 
word  nnguli  is  used  with  corresponding  diversity  of  meaning.  i2»  nngtdorum  mean 
things  belonging  to  individual  men ;  their  opposite  is  res  tmivenitatU,  or  corporate 
property.  Ses  tvnguLae  mean  any  things  or  aggregate  of  things  as  opposed  to  a  itniver- 
gUa8  juris,  or  totality  of  rights  and  duties  inhering  in  any  individual  man,  and 
passing  to  another  as  a  whole  at  once.  The  most  interesting  and  important  example 
of  tkuniversitaa  jvrit  is  inheritance;  the  analysis  of  the  notion  will  be  reserved. 
Meanwhile  it  is  suflBlcient  to  note  the  ambiguity  in  the  word  umversUat, 

A  ttniversitas  or  corporate  body  exists  when  a  number  of 
persons  are  so  united  that  the  law  takes  no  notice  of  their 
separate  existence,  but  recognises  them  only  under  a  common 
name,  which  is  not  the  name  of  any  one  of  them.  (D.  3,  4,  2 ; 
D.  3,  4,  7,  1.)  All  the  members  are  considered  in  law  as  a 
single  unit  or  being.  (D.  46, 1,  22.)  Such  units  are  sometimes 
called  fictitious  persons,  because  the  corporate  body,  as  such, 
may  sue  and  be  sued,  receive  or  part  with  property,  bind  itself 
or  bind  others,  through  some  agent  or  syndic  (D.  3,  4,  1,  1) 
who  acts  in  the  name  of  the  whole,  just  as  any  individual  may 
act  for  himself.  (D.  3, 4,  7, 1.)  The  chief  characteristic  of  such 
a  body  is  that  it  does  not  necessarily  die.     (D.  5, 1,'  76,) 

A  corporation  could  not,  by  the  Roman  law,  be  created  by 
private  agreement ;  it  required  the  authority  of  a  statute  (fea?), 
Senatus  ConsuUtan  or  constitution  of  an  Emperor.  (D.  3,  4,  1, 
pr.)  The  lowest  number  that  could  form  a  corporation  coZ- 
legium)  or  company  (sodetas)  was  three  (D.  50,  16,  85) ;  but  it 
seems  that  if  the  number  of  an  existing  corporate  body  was 
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reduced  to  two  or  even  to  one  in  a  town,  it  could  still  be  main- 
tained. (D.  3,  4,  7,  2.)  There  were  many  such  corporations  in 
Rome,  chiefly  connected  with  trades,  such  as  the  guild  of 
bakers,  and  shipowners,  companies  of  tax-gatherers,  companies 
for  working  mines  of  gold,  silver,  salt,  etc.  The  internal 
government  of  the  corporate  bodies  was  in  the  hands  of  the 
members  (sodales). 

Corporate  bodies,  like  States,  might  enjoy  two  kinds  of 
ownership.  They  might  be  owners,  just  like  private  indi- 
viduals; and  herein  such  bodies  form  no  exception  to  the 
general  observations  made  with  reference  to  private  property. 
But  some  of  such  bodies — municipalities  for  example — might 
hold  property  of  which  people  in  general  were  entitled  to  the 
usa  It  is  to  this  alone  that  Justinian  refers.  In  this  sense 
alone  are  re$  universitatis  analogous  to  res  publieae ;  the  former 
belong  to  cities  or  municipalities,  the  latter  to  Rome  itself. 
We  have  thus  three  classes  of  things  of  which  the  use  was 
general:  common  things,  having  no  owner;  public  things, 
the  ownership  being  in  the  Roman  people ;  and  res  univer- 
sUaiU,  of  which  the  use  was  in  the  public,  and  the  ownership 
in  the  municipality. 

(D.)  The  last  class  of  things  withdrawn  from  the  exercise  of 
ownersliip  {dominium)  is  connected  with  religion  (res  divini 
juris),  and  consists  of  three  groups. 

The  ultimate  division  of  things,  then,  is  into  two  classes ;  for  some  are 
onder  Heaven's  law,  some  under  man's  law.    (G.  2,  2.) 

Of  things  under  Heaven's  law,  things  sacred  and  devoted  are  instances. 
(G.  2,  3.) 

I.  Sacred  things  are  things  consecrated  to  the  gods  above  {res  sacrae) ; 
devoted,  those  left  to  the  gods  the  shades  {res  religiosae).    (G.  2,  4.) 

But  a  sacred  thing,  it  is  held,  can  be  made  so  only  by  the  authority  of  the 
Roman  people ;  for  it  is  consecrated  by  a  statute  passed,  or  by  a  Senatus 
Cansuitum  made  for  that  purpose.    (G.  2,  5.) 

Sacred  things  are  things  that  have  been  duly  (that  is  by  the  priests)  con- 
secrated to  God — sacred  buildings,  for  instance,  and  gifts  duly  dedicated  to 
the  service  of  God.  And  these  we,  by  our  constitution,  have  forbidden  to  be 
alienated  or  burdened  {obligari\  except  only  in  order  to  redeem  prisoners. 
But  if  any  man,  by  his  own  authority,  establishes  a  would-be  sacred  thing 
for  himself,  it  is  not  sacred,  but  profane.  A  place,  however,  in  which  sacred 
buildings  have  been  erected,  even  if  the  building  is  pulled  down,  remains  still 
sacred,  as  Papinian  too  wrote.    (J.  2,  i,  8.) 

ThoM  two  paauget  illastrate  the  change  mtroduoed  by  the  adoption  of  Christianity 
M  the  state  religion  of  the  Bmpire.  In  the  old  religion  certain  deities  were  supposed 
to  preside  over  the  celestial  region,  and  property  consecrated  for  their  worship  was  ret 
weidrae;  other  deities  to  preside  over  the  realms  of  the  dead,  and,  in  their  r^w4i  ^ 
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place  where  a  dead  body  was  placed,  became  rdiffunuB.  In  the  time  of  Jnstiniaa  Hw 
gods  of  the  celestial  ngion  were  replaced  by  the  God  of  the  ChriatiaiiB ;  aod  re$ 
merae  oontmned  to  mean  things  devoted  to  religiona  worship.  There  was  also  a 
continuity  in  the  investitiye  facts.  No  property  coold  be  allowed  to  pass  under  the 
exeluaive  care  of  the  priests,  except  with  the  sanction  of  the  State.  Under  the  Empire, 
the  Emperor  alone  could  authorise  the  dedication  of  property  to  religious  uses, 
p.  1,  8.  9, 1.) 

The  constitution  to  which  Justinian  refers  allowed  the  sale  of  church  property 
in  famine  also  ;  for  he  says  it  is  not  unreasonable  to  prefer  the  lives  of  men  to  yessels 
and  vestments.  (C.  1,  2,  21.)  By  a  later  enactment^  a  church  unable  to  pay  its 
debts  was  allowed  to  sell  superfluous  vessels,  but  not  its  immoveables,  or  anything 
required  for  the  service  of  the  church.     (Nov.  120,.  10.) 

2.  Burial-ground  {res  religiosae), 

A  place  in  which  the  body  or  ashes  of  a  human  being  (even  a 
slave)  (D.  11,  7, 2,  pr.)  were  laid  became  religious,  if  the  consent 
of  the  proper  parties  had  been  obtained,  and  if  it  were  intended 
to  be  the  final,  and  not  merely  a  temporary  resting-place.  (D. 
11,  7,  2,  5 ;  D.  11,  7,  4-0.)  A  monument  or  erection  in  memory 
of  a  deceased  person  (D.  11,  7,  2,  6)  was  not  a  sepulchre  unless 
it  contained  a  dead  body.     (D.  11,  7,  42  ;  D.  11,  7,  6, 1.) 

Rights  of  the  quasi-owner  of  a  burial-place. 

(1.)  A  burial-place  was  not  alienable.  (C.  8, 44, 9;  C.  9, 19, 1.) 
On  a  sale  of  the  land  in  which  it  was  contained,  it  did  not  pass 
to  the  buyer.     (Paul,  Sent.  1,  21,  7.) 

(2.)  A  wrong  was  done  by  erasing  the  inscriptions,  throwing 
down  any  statue,  or  overthrowing  a  stone  or  column,  or  othei*- 
wise  defacing  a  tomb.     (Paul,  Sent.  1,  21,  8.) 

(3.)  It  was  an  oflFence  to  bury  a  person  in  a  sepulchre  without 
having  the  right  to  do  so.     (D.  47, 12, 3, 3;  Paul,  Sent.  1,  21,  6.) 

Investitive  Facts. — (i.)  A  devoted  place  we  make  so  by  our  own  choice 
by  bringing  a  dead  man  into  a  spot  that  is  ours,  if  only  it  is  our  part  to  bury 
him.    (G.  2,  6.) 

But  in  provincial  soil,  according  to  the  general  opinion,  a  place  cannot  be 
devoted  ;  because  of  that  soil  the  Roman  people  or  Caesar  is  owner,  while 
we  have  only  the  possession  and  usufruct  A  place  of  that  sort,  however, 
although  not  devoted,  is  looked  on  as  if  it  were  {pro  religioso).  For  so,  too^ 
in  the  provinces,  what  has  not  been  consecrated  by  the  authority  of  the 
Roman  people,  although  properly  not  sacred,  is  yet  looked  on  as  If  it  were. 
(G.  2,  7.) 

The  theory  thftt  no  ownership  ((fominttim  tatjwtt  Quirt^'tMn)  coold  eodrt  OT«r  Uodi 
In  the  provinces,  inasmnoh  as  they  belonged  to  the  State,  was,  by  the  constniotiaii 
explained  by  Gains,  not  permitted  to  deprive  the  inhabitants  of  the  pleasot* 
of  having  their  borying-plaoes  secure  from  intrusion.  It  will  be  observed  that  the 
introduction  of  Christianity  led  to  no  essential  alteration  of  the  law  of  sepultoie. 

A  devoted  place  is  made  by  each  man  of  his  own  choice,  when  he  brings 
a  dead  man  into  a  spot  that  is  his.     But  into  a  pure  spot  owned  in  common 
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yoa  cannot  bring  the  dead  against  the  will  of  a  joint  owner ;  into  a  burying- 
place  owned  in  common,  however,  you  may,  even  against  the  will  of  all  the 
other  owners.  And  again,  if  the  usufruct  is  another's,  it  is  held  that  the 
proprietor  cannot,  unless  the  other  consents,  make  the  place  devoted. 
Into  another's  ground,  by  the  owner's  leave,  you  may  carry  the  dead  ;  and 
even  if  he  ratifies  the  deed  only  after  the  dead  has  been  carried  in,  yet  the 
spot  becomes  devoted.    (J.  2,  i,  9.) 

A  pure  ipot  Ib  one  not  before  lued  for  interment. 

It  was  a  law,  moreover,  that  no  one  could  be  buried  within 
the  city,  even  in  his  own  land  (Paul,  Sent  1,  21,  2 ;  D.  47, 
12,  3,  5.)^ 

Dxvmmvi  Facts. — (1.)  Paul  tells  US  that  iF  a  river  laid  bare 
a  sepulchre,  or  it  threatened  to  fall  down,  the  body  might 
be  removed  during  the  night,  after  the  offering  of  solemn 
sacrifices,  to  another  place,  which  would  thereupon  become 
devoted  (Paul,  Sent.  1,  21,  1;  D.  11,  7,  44,  1.)  In  other  cases 
the  removal  of  a  dead  body  from  the  place  intended  to  be  final 
was  forbidden,    (D.  11,  7,  39.) 

(2.)  If  the  land  were  taken  in  war,  it  was  regarded  as  losing 
its  character ;  which,  however,  was  restored  if  the  land  was 
reconquered.  (D.  11,  7,  36.)  **  The  tombs  of  the  enemy  are 
not  sacred  to  us,"  was  the  churlish  maxim  of  the  law.  (D.  47, 
12,4-) 

BaMKDHBB.  (1.)  AeUo  de  mpidero  violato.  It  wm  a  orime  to  hhider  the  burial  of 
•ay  body  wilfully,  or  to  violate  a  aepnlchre  (D.  47,  12,  8) ;  bat  the  aotion  here  named 
caixiad  only  a  fine  in  money.  (D.  47, 12,  9.)  The  aotion  was  FrsBtorian,  and  wai 
giTeta  in  the  fint  instonoe  to  the  owner  of  the  soil  $  and  if  the  owner  did  not  appear, 
then  to  anyone  that  pleased ;  and  if  several  appeared,  then  to  whichever  seemed  to 
have  beat  reason.    (D.  47, 12,  8,  pr.) 

When  an  action  was  brought  by  the  owner  of  the  soil,  the  damages  were  fixed  at 
whatever  sun  might  be  considered  by  the  judge  to  be  proper  ;  and  if  by  a  person  not 
owner,  the  penalty  was  100  mirek  (D.  47,  12,  8,  pr.)  Condemnation  carried  with  it 
hifamy.     (D.  47, 12,  1.) 

(2.)  Actio  in  factum.— To  prevent  a  person  burying  a  body  where  he  had  no 
ri^t.  The  Prsetor  says,  "If  it  is  alleged  a  dead  man,  or  the  bones  of  a  dead 
man,  are  carried  into  pure  ground  [t.«.,  ground  not  sacred,  or  devoted,  or  hallowed, 
(D.  11,  7,  2,  4)]  belonging  to  another,  or  into  a  burying-plaoe  to  which  there  is  no 
xj^t,  then  the  doer  shall  be  liable  to  an  ttctU)  in  factum,  and  shaU  be  subjected  to 
a  pecuniary  penalty."    (D.  11,  7,  2,  2.) 

(8.)  A  special  interdict  was  allowed  when  anyone  was  prevented  burying  a  oorpse 
In  land  that  belonged  to  him.     (D.  11,  8, 1,  pr.) 

3.  Hallowed  things  (res  sanctae\  too,  such  as  walls  and  gates,  are  in  a  way 
ttnder  Heaven's  law,  and  therefore  form  part  of  no  one's  goods.  And  the 
reason  why  we  call  walls  hallowed  is  this,  that  a  capital  penalty  is  fixed  for 
those  that  do  them  any  wrong.    And  for  the  same  reason,  too,  we  call  those 

^  XII  TahUs,    Sominem  mortutm  in  vrie  ne  npdUo  neve  wiicf^  (fi*^/2r)^ 
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parts  of  statutes  in  which  we  fix  the  penalties  for  those  that  act  in  defiance 
of  the  statutes  "  sanctions."    (J.  2,  i,  lo  ;  G.  2,  8.) 

iBidonis  derives  ionctut  a  tanguine  hostiae.  It  was  umial  at  fhe  foundation  of  walls 
in  ancient  cities  to  make  valoable  sacrifices,  as  of  a  hone,  and  sometimes  even  of 
human  beings. 

Ambassadors  also  were  regarded  as  hallowed :  persons  who 
struck  or  injured  them  were  delivered  up  to  the  nation  they 
represented.    (D.  50,  7,  17,  pr.) 

The  walls  of  cities  could  not  be  touched  or  even  repaired 
without  the  authority  of  the  State.  To  leap  the  walls  was  the 
offence  for  which  Romulus  is  said  to  have  killed  his  brother 
Remus.     (D.  1,  8,  11.) 

'  Things  sacred  and  hallowed  were  protected  by  an  interdict 
which  was  both  prohibitory  and  restitutory.  (D.  43,  8,  2,  19  ; 
D.  43,  6,  2.) 

C.  RESTRICTIONS  ON  VOLUNTARY  ALIENATION 
The  Roman  law  imposed  restrictions  on  the  voluntary  aliena- 
tion of  property,  both  in  respect  of  the  mode  of  alienation  and 
also  of  the  amount  that  might  be  given.  A  voluntary  alienation 
is  one  that  a  person  is  not  compelled  by  law  to  make ;  as  a  gift.^ 
(A.)  Restrictions  as  to  the  mode  of  voluntary  alienation. 
There  are  other  gifts  too  made  without  any  thought  of  death,  and  called 
infer  vivos.  These  are  not  to  be  compared  to  legacies  in  any  respect,  and 
if  once  completed  they  cannot  be  readily  revoked.  And  they  are  completed 
when  the  giver  has  openly  declared  his  intention,  whether  in  writing  or  not. 
Our  conctitution,  too,  has  determined  that  these  gifts,  like  sales,  should  in 
Aemselves  involve  the  necessity  of  delivery,  but  so  that  if  no  delivery  took 
place,  they  should  be  ftilly  and  completely  valid,  and  the  necessity  of  delivery 
should  rest  upon  the  giver.  And  since  the  arrangements  of  former  emperors 
willed  that  such  gifts  should  be  registered  in  the  public  records  if  of  more 
than  200  so/idi,  our  constitution  has  extended  the  amount  to  500  soUdiy  and 
decided  that  gifts  up  to  that  sum  shall  stand  even  without  registration.  It 
has,  too,  found  certain  gifts,  of  which  registration  is  entirely  needless,  which 
are  in  themselves  most  fully  valid.  And  many  other  points  beside  we  have 
found  tending  to  the  freer  issue  of  gifts,  that  can  all  be  gathered  fi-om  our 
constitutions  laid  down  regarding  this.  Yet  it  must  be  known  that  although 
the  gifts  are  quite  unqualified,  still  if  those  that  receive  the  boon  prove 
ungrateftil,  we  have  by  our  constitution  given  leave  to  revoke  the  gifts  on 
certain  fixed  grounds.  For  we  would  not  have  those  that  have  bestowed 
their  property  on  others  to  suffer  at  the  hands  of  these  very  men  outrage  or 
loss  after  the  fashions  enumerated  in  our  constitution.    (J.  2,  7,  2.) 

In  this  panage  Justinian  deals  with  two  very  distinct  though  closely  related  sub- 
iects,  voluntary  promises  and  voluntary  alienations.    The  effect  of  a  voluntary  pramist 
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wM  to  bind  the  promiser  to  deliver  what  he  promised  ;  bat  until  delivery  there  wm 
no  change  of  ownership  in  the  thing.  Moreover,  gifts  exceeding  500  ioUdi  must  be 
registered. 

Coostantine  enaeted  that  voluntary  alienations  should  be  evidenced  by  a  written 
docament,  oontaining  the  name  of  the  donor,  and  a  deeoription  of  the  nature  of  his  rights 
and  of  the  property  ;  that  this  document  should  be  registered,  and  that  the  property 
should  be  delivered  in  the  presence  of  witnesses.  (G.  Th.  8,  12,  1 ;  C.  Th.  8,  12,  8.) 
These  precautions  were  superseded  by  the  roles  introduced  by  Justinian. 

(B.)  Restrictions  on  the  amount  of  gifts. 
L  An  old  statute  {lex  Cineia,  B.G.  204)  that  continued  to  exist 
up  to  the  time  of  Constantine,  but  fell  into  desuetude  before 
Justinian,  prohibited  gifts  beyond  a  certain  amount  (which  is 
not  stated),  except  as  between  certain  relatives.  Gifts  to  the 
extent  to  which  they  exceeded  the  limit,  but  no  further,  were 
void.  (Frag.  Vat.  266  ;  Ulp.  Frag.  pr.  1.)  It  seems,  however, 
that  if  the  donor  did  not  revoke  the  gift  during  his  life  or  by 
will,  the  gifb  was  confirmed.     (Frag.  Vat.  294.) 

The  peraons  exempted  from  the  restrictions  of  the  ^  Oincia  were  (1)  all  persons 
related  by  blood  (coffnaU)  up  to  the  fifth  degree,  and  to  second  cousins  in  the  sixth 
degree ;  also  thoee  in  whose  jMtefftu,  mamu,  or  maneipium  such  persons  were,  or 
thcae  OTer  whom  such  persons  had  potesttu,  mamu,  or  mandpium.  (Frag.  Vat.  298- 
301.^  (2)  Persons  related  by  affinity,  so  long  as  the  tie  lasts,  but  no  longer.  (Frag. 
Vat.  802.)  (8)  Tutors  to  pupils,  but  not  pupils  to  tutors.  (Frag.  Vat.  804.)  (4) 
Palrons  and  freedmen.  (Frag.  Vat.  807-809.)  {6)  Any  blood  relation  beyond  the 
sixth  degree  oould  make  a  gift  as  a  dowry.    (Frag.  Vat  305,  806.) 

n.  Gifts  betwbbn  Husband  and  Wife.  Before  marriage,  an 
intending  hnsband  or  wife  could  make  gifts  to  the  other  without 
restriction,  and  the  gifts  might  even  be  conditional  upon  the 
celebration  of  the  marriage  (Frag.  Vat.  262) ;  but  after  mar- 
riage a  husband  could  not  make  a  gifb  to  his  wife,  nor  to  her 
&thery  if  she  were  under  his  potestas ;  nor  could  a  wife  make 
a  gift  to  her  husband,  nor  to  his  father,  if  he  were  in  his  father's 
potestaa^  nor  to  his  children  if  they  were  in  his  potestas.  (C.  5, 
16,  4 ;  Frag.  Vat  269.)  In  the  age  of  Antoninus  this  rule  was 
ascribed  to  custom  (D.  24,  1,  1 ;  D,  24,  1,  3,  pr.)  ;  but  it  has  been 
pointed  out  that  the  prohibition  of  the  lex  Cineia  did  not  apply 
Xjo  hnsband  and  wife,  from  which  it  may  be  perhaps  inferred 
that  the  rule  did  not  exist  during  the  Republic,  about  b.g.  200. 

When  a  wife  ceased  to  be  in  the  mamLS  of  her  husband,  she 
enjoyed  complete  proprietary  independence,  unless  she  re- 
mained in  the  poteetas  of  her  father.  Thus  the  wife,  like  the 
husband,  kept  her  property  separate.  As  both,  therefore, 
might  by  foolish  generosity  be  deprived  of  their  property,  the 
rule  prohibiting  gifts  was  made  applicable  to  bQ|b  ;^  ^r,  as  was 
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Baid  by  the  Emperor  Antoniatis,  the  object  of  marriage  waB  the 
satisfaction  of  an  honourable  love,  and  not  that  either  hnsband 
or  wife  should  gain  money  by  it.     (D.  24,  1,  3,  pr.) 

ExeeptUyM. — 1.  Birthday  and  other  presents,  if  moderate  in 
amount,  were  not  prohibited.  According  to  custom,  every  year 
husbands  made  presents  to  their  wives  on  the  Kalends  of  March, 
and  wives  to  their  husbands  on  the  Saturnalia.  (D.  24,  1, 
81,  8.) 

2.  Gifts  were  valid  if  they  were  not  to  take  effect  until  the 
dissolution  of  the  marriage.  A  gift  made  in  contemplation  of 
an  immediate  divorce  was  valid ;  but  was  prohibited  if  made 
with  reference  to  a  future  possible  divorce.  (D.  24,  1,  60,  1 ; 
D.24,  1,62,1;  D.  24,  1,  i2.) 

3.  Gifts  were  not  prohibited  unless  they  made  the  giver 
poorer,  and  also  the  receiver  richer.     (D.  24,  1,  25.) 

A  husband  ref  oseB  a  leg^apy  or  inheiitanoe,  wliioh  thereby  goes  to  his  wife.  Although 
the  husband  did  this  by  way  of  gift,  the  wife's  title  is  peif ect  The  rennnoiatioii  does 
not  take  &om  the  husband's  property.     (D.  24, 1,  5, 18  ;  D.  24,  1,  6,  14.) 

Either  husband  or  wife  may  giant  to  the  other,  as  a  gift,  a  burial-plaoe.  (D.  24, 1, 
6,  8  ;  D.  24, 1,  6,  9.)  A  gift  to  a  wife  of  a  raluable  tombstone  is  not  void,  but  the 
property  in  it  remains  in  the  husband  untQ  a  dead  body  is  plaoed  tbere^  and  the  place 
beoomes  devoted.    The  gift  does  not  enrich  the  wife.    (D.  24,  1,  6, 10.) 

A  husband  may  present  a  dave  to  his  wife  with  a  view'  to  manumission,  although 
indirectly  this  was  a  gift  of  the  valuable  rights  of  patronage.     (0.  6, 16,  82 ;  D.  24, 

1,  »,  1.) 

Either  husband  or  wife  may  have  the  use  of  the  other's  slaves,  or  of  a  dweUing- 
house,  gratuitously.     (D.  24,  1,  18.) 

Either  party  may  surrender  to  the  other  a  thing  pledged  to  the  other  without  a 
consideration,  the  debt  not  being  thereby  eztlnguiahed.     (D.  42,  8,  18.) 

Gifts  by  a  wife  to  her  husband,  to  enable  him  to  acquire  any  public  dignity,  are 
valid.  Hence  gifts  to  defray  the  expenses  of  standing  for  office  or  of  tha  games. 
(D.  24, 1,  42 ;  D.  24,  1,  40.) 

ConfimKxtixyii  of  invalid  gifts. — The  prohibition  did  not  ex- 
tend beyond  the  lifetime  of  the  parties;  after  the  marriage 
was  at  an  end,  gifts  might  take  effect.  Therefore,  jnst  as 
a  gift  made  before  marriage,  to  take  effect  only  after 
marriage,  was  declared  void,  so  a  gift  during  marriage  to 
take  effect  after  the  marriage  was  dissolved  by  the  death 
of  one  of  the  parties,  was  valid.  (D.  39,  6,  43;  D.  24,  1, 
9,  2 ;  D.  24,  1,  11,  pr.)  A  hnsband  or  wife,  therefore,  having 
made  gifts  to  the  other,  could  confirm  them  by  Will.  It 
became  usual  to  insert  in  wills  a  clause  to  that  effect,  when 
it  was  desired  that  gifts  made  during  marriage  shonld  be 
retained.  At  length  Antoninus,  before  coming  to  the  throne 
in  the  reign  of  Severus,  carried  a  SenatuB    Consultum  to  the 
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effect  that  all  gifts  invalid  daring  the  marriage  should  become 
▼aHd  on  the  death  of  the  donor,  unless  expressly  revoked 
during  life,  or  by  testament.  (D.  24,  1,  32,  2.)  A  question, 
however,  arises  where  property  was  not  given,  but  only  a 
promise  made.  Can  the  promise  be  enforced  against  the  heir 
of  the  deceased  t  There  was  a  difference  of  opinion  between 
the  two  great  classical  jurists,  Papinian  and  Ulpian.  Papinian 
held  that  the  SeruUua  Consukum  applied  only  to  gifts  of  things, 
and  that  an  invalid  promise  was  not  made  obligatory  by  the 
death  of  the  promiser.  (D.  24,  1,  23.)  Ulpian,  however, 
explicitly  held  that  a  stipulation,  for  example,  for  an  annuity, 
could  be  enforced  after  the  death  of  the  promiser,  if  he  had  not 
withdrawn  from  it  in  his  lifetime.  (D.  24,  1,  33,  pr. ;  D.  24,  1, 
83,  2.)  Justinian  decided  not  merely  that  all  such  promises 
should  be  enforced,  but  that  even  a  mortgage  or  pledge  by  the 
husband  of  the  things  promised  should  not  be  considered  an 
implied  revocation  of  the  gifta  (Nov.  162,  1.)  Previous  to 
this  time  pledging  a  thing  had  been  construed  as  a  tacit 
revocation.    (0.  5,  16, 12  ;  D.  24,  1,  32,  5.) 

In  certain  cases,  however,  death  did  not  operate  as  a 
ratification. 

(1.)  If  the  parties  were  divorced,  or  even  permanently 
separated  without  a  formal  divorce,  and  not  re-married  before 
death.    (D.  24, 1,  62, 1 ;  D.  24,  1,  32, 10 ;  D.  24, 1,  32,  19.) 

(2.)  If  the  donee  or  receiver  of  the  gift  died  first,  or  was 
reduced  to  slavery.     (D.  24, 1,  32,  6 ;  D.  24, 1,  32, 18.) 

(3.)  Such  confirmed  gifts  were  subject  to  the  rules  applicable 
to  gifts  made  mortis  eauaa.  Therefore  both  doner  and  donee 
must  have  a  capacity  to  give  and  receive  at  the  time  of  death. 
(G  5,  16,  24 ;  D.  24, 1,  32,  7  ;  D.  24,  1,  32,  8.) 

(4.)  Justinian,  in  the  Code,  required  the  gift  to  be  expressly 
confirmed  by  will  if  it  exceeded  the  amount  that  required 
registration;  but  the  provision  was  repealed  in  the  Novels 
According  to  the  latest  law,  such  gifts  took  effect  up  to  the 
amount  that  did  not  require  registration,  but  beyond  that 
amotint  were  invalid.     (C.  5, 16,  25 ;  Nov.  162, 1,  2.) 

m.  GHfts  to  concubines  or  natural  children.  Constantine 
seems  to  have  prohibited  all  gifts  or  bequests  to  natural  children 
or  conoubinee.  (Nov.  89,  pr. ;  C.  Th.  4,  6,  1.)  This  was  part 
of  his  policy  to  discourage  and  repress  concuUnage.  With  this 
object  in  view  he  introduced,  on  the  one  hand,  the  privilege  of 
legitimation  by  subsequent  marriage ;  and,  on  the  other  hand, 
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he  imposed  on  conctEbines  and  natural  children  an  incapacity  to 
take  any  property  from  the  father,  either  in  his  lifetime  or  on 
his  death.  In  A.D.  87  L,  however,  we  find  this  severity  mitt- 
gated  in  certain  cases  by  a  constitntion  of  Valentinian,  Valens, 
and  Gratian.  (C.  Th.  4,  6, 1.)  If  a  person  died  leaving  legiti- 
mate children  or  grandchildren,  or  a  father  or  mother,  all  gifts 
or  bequests  made  by  him  to  his  concubine  or  natural  children 
exceeding  one-twelfth  of  his  property  were  declared  void.  If  a 
person  died  without  leaving  such  relatives,  he  could  give  his 
concubine  or  natural  children  as  much  as  one-fourth,  but  not 
more.  In  substance  this  provision  agrees  with  a  subsequent 
constitution  of  Arcadius  and  Honorius,  Aj).  403.  (C.  5,  27,  2.) 
Justinian  admitted  a  further  relaxation.  If  a  person  has  any 
legitimate  children,  he  cannot  give  his  natural  children  or  his 
concubine  more  than  one-twelfth  of  his  property.  If  he  leaves 
no  legitimate  children,  but  ascendants,  for  whom  he  is  obliged 
to  provide  in  his  will,  then  the  natural  children  can  get  as  much 
as  the  father  pleases,  if  enough  is  left  to  satisfy  the  legal  claims 
of  the  ascendants.  If  there  are  no  legitimate  children,  and  no 
such  ascendants,  a  father  may  leave  his  whole  property  to  his 
concubine  or  natural  children.     (Nov.  89,  2.) 

IV.  It  was  enacted  by  Severus  and  Antoninus  that  alienations 
made  by  persons  after  the  commission  of  a  capital  crime,  with- 
out valuable  consideration,  should  be  invalid  if  condemnation 
followed.     (D.  39,  5,  15 ;  D.  89,  5,  31,  4.) 

Extension  op  Investptivb  and  Transvestitive  FAOTa 

We  may,  with  Savigny,  regard  Agency  as  an  extension  of 
investitive  and  transvestitive  facts.  It  is  convenient,  in  the 
first  instance,  to  assume  that  a  transvestitive  fact  operates 
universally — that  anybody  may  become  the  owner  of  anything. 
Thereafter  the  qualifications  to  which  this  statement  is  subject 
may  be  enumerated, — the  persons  that  cannot  be  owners^  and 
the  things  that  cannot  be  the  objects  of  ownership.  But  the 
transvestitive  facts  admit  of  extension  as  well  as  restriction. 
Thus,  if  A  mancipates  a  slave  to  B,  B  becomes  owner,  and  that 
is  the  simple  form ;  but  if,  in  consequ^ice  of  the  mancipation, 
not  B,  but  C  becomes  owner,  then  we  have  a  transvestitive  fact 
operating  in  &vour  of  C,  who  has  taken  no  part  in  the  trans- 
action. We  may  regard  this  as  an  extension  of  the  simple 
transvestitive  leuiti  ^         t 
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Did  the  Roman  law  recognise  any  such  extencrion  —  any 
agency!  In  answering  this  question  a  distinction  of  much 
importance  and  constant  recurrence  appears  in  view.  It  is 
that  between  the  old  formal  and  the  newer  non-formal  modes 
of  conveyance.  In  respect  of  the  former,  no  agency  was  pos- 
sible except  through  slaves  or  persons  in  an  analogous  state 
but  in  respect  of  the  informal  modes  of  conveyance,  such  as 
delivery,  agency  was  permitted  universally. 

A.  Agency  in  respect  of  the  formal  transvestitive  facts. 
We  acquire  things  not  only  ourselves  directly,  but  also  by  means  of  those 
that  we  have  in  omt  potestas  \tnanus  or  tnancipium\  and  also  of  those  slaves 
in  whom  we  have  a  usufruct ;  and  further,,  of  freemen  or  slaves  belonging  to 
others  that  we  possess  in  good  faith.  Let  us  look  into  these  cases  narrowly 
one  by  one.    (J.  2,  9,  pr. ;  G.  2,  86.) 

1.  Slaves  and  persons  subject  topotetiaSy  manus^  or  nuxncipium. 

And  further,  all  that  [your  children  inpotestate^  and  all  that]  your  slaves 
[receive  by  tnancipoHo  or]  obtain  by  mere  delivery  (tradiiio),  all  rights 
that  they  acquire  by  stipulation  or  on  any  other  ground  whatever,  all  are 
acquired  for  you,  and  that  though  you  know  it  not,  or  even  against  your  will : 
for  the  slave  that  is  in  your  potestas  can  have  nothing  of  his  own.  And, 
therefore,  if  he  is  appointed  heir,  he  cannot  enter  on  the  inheritance  except 
at  your  bidding  ;  and  if  at  your  bidding  he  does  enter,  it  is  for  you  he  acquires 
the  inheritance,  just  as  if  you  had  been  appointed  heir.  And  so  also  with  a 
l^acy.     (J.  2,  9,  3 ;  G.  2,  87.) 

But  we  must  bear  in  mind  that  when  a  slave  belongs  to  one  man  in  boniSy 
and  to  another  ex  jure  Quiritium^  all  that  is  acquired  through  that  slave,  on 
any  ground,  goes  to  the  owner  in  bonis,    (G.  2,  88.) 

And  not  only  property  {proprietas)  is  acquired  for  you  by  persons  in  your 
fotesUUf  but  also  possession.  For  when  they  have  gained  possession  of  a 
thing,  that  possession  is  held  to  be  yours.  And  thus,  by  means  of  them,  the 
time  for  usucapio  or  longi  temporis  possessio  begins  to  run.  (J.  2,  9,  3 ; 
G.  2,  89.) 

But  as  regards  persons  in  manu  or  in  mancipio^  though  by  means  of  them 
you  acquire  property  on  any  ground,  just  as  through  persons  in  your  poUsUu, 
yet,  whether  you  acquire  possession  is  usually  questioned,  because  they 
themselves  are  not  in  your  possession.    (G.  2,  90.) 

2.  Slaves  possessed  in  good  faith. 

The  same  decision  has  been  come  to  with  regard  to  a  person  in  good 
futh  in  your  possession,  and  that  whether  he  is  free  or  another  man's  slave. 
For  the  decision  as  to  him  that  has  the  usufruct  holds  with  regard  to  the 
possessor  in  good  faith  too.  All  he  acquires,  therefore,  on  any  ground 
outside  those  two,  belongs  either  to  himself  if  he  is  free,  or  to  his  master  if 
he  is  a  slave.    (J.  2,  9,  4 ;  G.  2,  92.) 

"OiitaSde  thoie  two."— For  <he  me«ning  of  thii,  lee  the  following  utrftct, 
^8.  SlwM  held  in  Tuafract.*'  r~^  1 
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But  if  the  possessor  in  good  faith  has  come  by  usucapio  to  own  the  slave, 
and  thus  to  be  his  master,  then  all  the  slave  acquires  on  any  ground  goes  to 
him  as  his  master,    Q.  2,  9,  4  ;  G.  2,  93.) 

But  he  that  has  the  usufruct  cannot  become  owner  by  usucapio;  in  the 
first  place,  because  he  is  not  possessor,  but  has  only  the  right  of  use  and 
enjoyment ;  and  in  the  second  place,  because  he  knows  that  the  slave 
belongs  to  another.  And  it  is  not  property  alone  that  you  acquire  by  means 
of  slaves  in  whom  you  have  a  usufruct  or  who  are  in  good  faith  in  your 
possession,  or  by  means  of  a  free  person  in  good  faith  in  your  service,  but 
possession  as  welL  With  regard  to  the  person  of  both  slaves  and  freemen, 
we  speak  in  accordance  with  the  limitation  just  set  forth ;  viz.,  that  the 
possession  must  have  been  gained  by  them  either  with  your  property  or  by 
their  own  exertions.    (J.  2,  9,  4.) 

3.  Slaves  held  in  usufruot. 

As  regards  slaves  held  by  you  only  in  usufruct,  it  has  been  decided  that 
all  they  gain  with  your  property  or  by  their  own  exertions  is  added  to  your 
estate  ;  but  all  they  gain  on  other  grounds  than  those  belongs  to  the  master 
that  owns  them.  And  therefore  if  such  a  slave  is  appointed  heir,  or  any 
l^acy  is  left  him,  or  gift  bestowed  on  him,  it  is  acquired  not  for  the  man 
that  has  the  usufruct,  but  for  the  master  that  owns  him.    (J.  2,  9,  4.) 

B.  Non-formal  transvestitive  feicts. 

From  all  this,  then,  it  appears  that  through  freemen  neither  subjected  to 
your  power  nor  possessed  by  you  in  good  faith,  and  also  through  other  men's 
slaves  in  whom  you  have  neither  the  usufruct  nor  lawful  possession,  you  can 
in  no  case  acquire.  And  this  is  the  meaning  of  the  saying  that  through  an 
outsider  nothing  can  be  acquired.  [The  only  doubt  is  with  regard  to  pos- 
session,— ^whether  it  can  be  acquired  through  an  agent.]    Q.  2,  9,  5 ;  G. 

2,  95.) 

To  this  there  is  one  exception.  For  it  is  held  that  through  a  free  person — 
a  procurator,  for  instance — you  can  acquire  possession,  not  only  knowingly, 
but  even  in  ignorance,  as  was  settled  by  a  constitution  of  the  late  Emperor 
Severus.  And  by  possession  of  this  sort  you  acquire  ownership  even,  if  it 
was  the  owner  that  delivered  the  property ;  or  if  not,  you  can  acquire  it  by 
usucapio^  or  longi  temporis  praescriptio.    (J.  2,  9,  5.) 

It  makes  no  difference  whether  the  owner  in  person  delivers  the  property 
to  another,  or  whether  some  one  else  delivers  it  by  his  wish.    (J.  2,  i,  42.} 

And  on  this  principle,  if  anyone  is  allowed  by  the  owner  to  manage  his 
business  freely,  and  he  in  the  course  of  business  sells  goods  and  delivers 
them,  he  thereby  makes  them  the  property  of  the  receiver.    Q.  2,  i,  43.} 

TitiuB  and  Gains  bought  land,  which  was  deUvared  to  Titimi  partly  for  himself  and 
partly  as  the  agent  of  Gains.  By  this  deliveiy  Gains  becomes  part  owner  of  the  land. 
xT).  41, 1,  20,  2 ;  C.  4,  27, 1 ;  C.  7,  82,  8.) 

Sempronius  takes  delivery  of  a  slave  from  Mssvins  with  fhe  intention  of  holding 
it  for  Jolia.  Julia  afterwards  hears  of  the  transaction.  IVom  that  moment  she 
begins  to  acquire  by  utueapio.    (C.  7,  82,  1.) 

Titins,  the  agent  of  Julius,  at  his  request  buys  a  fann,  and  takes  delivery  of  it  in 
the  name  of  Julius.  That  delivery  immediately  vests  the  ownership  in  JuUns,  even 
before  he  knows  that  the  delivery  has  actually  taken  place.     (D.  41,  1, 18  pr.)    H, 
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however,  Titiiis  bought  the  fann  witfaotit  any  tpedftl  order,  Jnlhit  does  not  beoome 
owner  imtQ  he  hears  of  the  transaction,  and  ratifies  it    (D.  41,  2,  42. 1.) 

The  distinotion  between  formal  and  non-fojrmal  Inyestitive 
Facts  penrades  the  whole  Roman  law.  It  appears  in  the  manu- 
mission of  slaves,  adoption,  conveyance  of  property,  contract, 
inheritance,  and  procednre.  Everywhere  the  Roman  law  pre- 
sents the  same  characteristic.  In  antiquity  it  was  characterised 
by  a  spirit  of  intense  formalism — a  spirit  emulated  by  the  jurists 
in  the  narrow  pedantry  of  their  interpretation.  The  forms 
or  ceremonies  had  doubtless  at  some  remote  period  a  real  sig- 
nificance, if  for  nothing  else,  as  symbolising  an  almost  super- 
stitious reverence  for  law.  These  forms  had  also  a  marked 
utility  among  a  people  to  whom  the  art  of  writing  was  unknown 
as  an  instrument  in  the  transactions  of  daily  life.  It  followed 
that  no  one  could  be  affected  by  the  forms  except  the  persons 
that  actually  took  part  in  the  ceremony.  Hence  the  general 
rule,  that  in  no  legcd  transaction  could  one  freeman  represent 
or  act  for  another.  The  only  exception  was  in  the  case  of 
slaves,  and  other  persons  subjected  to  a  qualified  ownership. 
But  in  the  course  of  time,  as  the  law  paid  less  attention  to 
forme,  and  more  to  the  meaning  and  intention  of  parties,  the 
role  of  the  civil  law  was  felt  as  an  inconvenience  as  well  as  an 
anomaly.  Thus  it  was  held  that  anyone  could  acquire  posses- 
sion by  another,  so  that  the  possession  of  A  should  be  held  to 
be  the  possession  of  B.  In  the  later  period  of  the  Roman  law 
delivery  of  possession  (IradUio)  became  the  exclusive  mode  of 
conveying  property ;  and  thus^  as  Justinian  states,  ownership 
could  be  acquired  not  only  by  slaves,  but  by  any  free  person. 

Remedies. 

A.  BnoDnB  nr  bmpiot  or  Biobtb  and  Dunxs. 

First,  Rights  to  moveables.  (J2et  se  movefdei,  and  re»  mchilei.) 
I.  Tbsit— iicfio  FmiL  This  is  the  remedy  against  the  thief.  It  is  oononifait 
with  other  aotioDs,  sndi  as  the  ordinaty  actions  for  reoovering  ownerahip  {vindieath, 
meUo  ad  easkibendum),  bat  generally  these  would  only  be  rasorted  to  when  the  stolen 
sctida  (ret  yWrfiMi)  was  in  the  poasession  of  a  penon  innooent  of  the  theft  The  tteUo 
fma  IB  cumnlatlTe  with  the  wMidno  fwriMO^  an  action  whose  charaoteristios  wiU  be 
presently  described.    (D.  18,  1,  7, 1.) 

The  actio  furtiy  whether  brought  for  twofold  or  for  fourfold  the  loss,  loolcs 
only  to  the  recovery  of  the  penalty.  For  the  recovery  of  the  thing  itself  the 
master  had  a  remedy  outside  this — ^by  vindicatto^  namely,  or  cofuUciio.  Vindi- 
catio  is  the  remedy  against  the  possessor,  whether  that  is  the  thief  or  some 
one  else.  CondicHo  lies  against  the  thief  himself  or  his  heir,  although  he  is 
not  the  possessor.    (J.  4,  1,19)  Digitized  by  Google 
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1.  Tbe  penaUjf  lor  thflft  varied  Moording  m  the  thief  wm  or  was  not  oanfl^  in 
the  act  Henoe  a  diatinctloii  between  manifest  and  non-manifest  theft  {Furtum 
manifeitum  and  nee  manifegtum,)  The  stanjdard  of  punishment  was  thus  deter- 
ndned  with  a  regard  to  the  feelings  of  Tengeance  that  might  be  «zpeeted  to 
actaate  a  sufferer  taking  into  his  own  hands  the  punishment  for  the  depcedatioBs  oo 
Us  proper^. 

The  penalty  for  a  thief  taken  in  the  act  {mani/esti/urtt)  was  by  the  statute 
of  the  XII  Tables  capital  F(M-a  freeman  was  scourged,  and  adjudged  {ad- 
dictus)  to  him  from  whom  he  had  stolen.  But  whether  he  was  made  a  slave 
by  being  so  adjudged,  or  was  put  in  the  position  of  a  debtor  assigned  to  a 
creditor  {adjudicatus\  was  a  question  among  the  older  writers.  A  slavet 
again,  was  scourged  in  like  manner  and  put  to  death.  But  afterwards  the 
haxBhness  of  the  penalty  was  censured  ;  and  for  a  theft  by  a  slave  as  well  as 
by  a  freeman  the  remedy  fixed  by  the  Praetor's  edict  was  an  action  for  four- 
fold the  amount    (G.  3,  189.) 

For  a  thief  not  taken  in  the  act  {nee  fnanifesti),  the  penalty  imposed  by 
the  statute  of  the  XII  Tables  was  an  action  for  twofold  the  amount ;  and  this 
the  Praetor  retains.    (G.  3,  190.) 

The  penalty  for  theft  is,  where  the  thief  is  taken  in  the  act— fourfold, 
whether  he  be  slave  or  free ;  where  he  is  not— twofold.    Q.  4,  i,  5.) 

The  severity  of  the  penalty  for  theft  was  probably  due  not  to  the  cruel  disposition 
of  the  lawgiver,  but  to  the  weakness  of  the  ezeoutive  authority.  It  was  a  high  bribe 
to  induce  the  party  whose  goods  were  stolen  to  forego  the  right  of  private  vengeance. 
By  the  XII  Tables  a  nocturnal  or  an  armed  thief  might  be  lawfully  ilaln.  When 
the  civil  authority  had  once  established  its  ascendancy,  there  was  no  longer  any  jns* 
tificatbn  of  suoh  exoessive  severity,  and  the  Pr«tor  modified  the  law  in  the  mannet 
stated  in  the  text. 

Furtum  mani/esium^  some  have  said,  is  theft  detected  while  it  is  still 
being  committed.  Others  go  further  and  say  that  it  is  theft  detected  while 
the  thief  is  still  on  the  spot  where  it  is  committed :  for  instance,  if  olives  are 
stolen  in  an  olive-grove  or  grapes  in  a  vineyard,  as  long  as  the  thief  is  in 
that  olive^grove  or  vineyard  ;  or  if  in  a  house,  as  long  as  the  thief  is  in  that 
house.  Others  again  go  still  further,  and  say  that  a  theft  must  be  called 
manifestum  if  detected  before  the  things  stolen  have  been  carried  to  the 
place  where  the  thief  meant  to  carry  them.  And  others,  going  further  still, 
say  whenever  the  thief  is  seen  holding  the  thing  stolen.  This  last  opinion 
has  not  been  accepted.  And  even  the  opinion  of  those  that  think  that  until 
the  things  stolen  have  been  carried  to  the  place  meant  for  them  by  the 
thief,  the  theft,  if  detected,  is  a  Jurium  mamfesiumy  has  been  disapproved 
by  most.  For  it  raises  doubts  as  to  the  limit  of  time  to  be  set,  whether  one 
day  or  more  ;  a  point  that  comes  in,  because  often  the  thief  means  to  carry 
things  stolen  in  one  State  into  other  States  or  provinces.  Therefore,  of  the 
two  opinions  first  stated,  one  or  other  is  the  approved  one ;  and  most  prefer 
the  latter.    (G.  3,  184.) 

hfur  manifestus  is  what  the  Greeks  call  wv  durofeuf a».  And  the  term 
includes  not  only  the  thief  taken  in  the  very  act,  but  also  me  thief  taken  on 
the  spot  where  Uie  theft  is  conunitted  ;  for  instance,  if  he  has  coounitted  a 
theft  in  a  house,  and  is  taken  before  he  goes  out  of  the  door ;  or  in  an  olive 
grove,  or  vineyard  of  olives  or  grapes,  and  is  taken  while  still  in  that  olive 
grove  or  vineyard.    And  even  further  than  this  the  term  furium  mani/tstum 
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most  be  esctended.  For  so  long  as  the  thief  is  seen  or  taken  still  holdii^ 
the  thing  stolen,  and  that  whether  in  private  or  in  public,  by  its  owner  or 
by  anyone  else,  before  he  has  reached  tiie  place  where  he  meant  to  carry 
the  thing  and  lay  it  down,  he  is  2ifur  mam/estus.  But  if  he  has  carried  it 
to  the  point  to  whidi  he  meant  to  carry  it,  although  he  is  taken  with  the 
thing  stolen  in  his  possession,  he  is  not  ayirr  manifestus,    G.  4$  i»  3O 

yRYaHfurtum  nee  mamfesium  is,  appears  from  what  we  have  said.  For 
all  that  is  not  mam/estum  is  nee  mamfesium,    (J.  4,  i>  3  ;  G.  3,  185.} 

II19  penalty  wm  doable  or  qiuulniple— what  7  A  differenoe  existed  when  the 
owner  (domiiMM)  sued  the  thle^  and  when  any  other  penon  interested  in  the  propertj 
did  so. 

(1.)  The  owner,  as  a  general  role,  was  confined  to  the  price  or  real  value  of  the 
stolen  property.    (D.  47,  2,  80,  1.)     {Non  gvocf  inlereet  9ed  rei  verum  pretiwn,    D.  47, 

(2.)  A  penon,  sot  aa  owner,  havinga  right  to  sue  a  thie^  veoovsra  double  what  he 
kses  by  the  theffe»  not  twice  the  worth  of  the  artiole  stolen.     (D.  47,  2,  80, 1.) 

A's  famale  slave  is  stolen  from  him  and  sold  by  the  thief  to  B,  an  innocent 
purchaser,  who  gives  the  thief  two  aurei.  The  slave  is  again  stolen  by  Attius,  who  is 
sued  both  by  A  and  B.  What  penalties  will  each  recover  ?  A  obtains  doable  the 
value  of  the  slave,  B  double  the  value  of  his  intefeet  {duplum  quawti  ^fu»  tn- 
ttrnt)  The  owner  measnrss  by  the  owBershlp,  the  posses^  hy  the  possession. 
(D.  47,  2,  74.) 

The  value  of  the  thing,  if  it  afterwards  perishes  or  Is  deteriorated,  is  taken  as  it 
was  at  the  tfane  of  the  theft.  But  if  its  value  is  enhanced  between  the  time  of  the 
theft  and  the  oomBiencement  of  the  action,  its  vuuemum  value  is  taken.  (D.  47, 
%  60,  pr.) 

Thus,  a  thief  steals  a  child,  and  is  sued  hy  the  owner  when  the  child  has  grown 
up :  the  measure  of  damages  is  not  the  value  of  the  child,  but  the  highest  value  of 
the  adult ;  because  it  would  be  monstrous  to  give  the  thief  the  benefit  of  any  change 
zesuldng  from  hk  own  wrong.    (D.  47,  2,  67,  2.) 

The  owner  also  can  add  remote  damages. 

A  has  sold  an  article  to  B,  which  he  is  bound  to  give  to  B  by  a  day  named 
under  a  penalty.  Before  the  day,  the  article  Is  stole^,  and  A  has  to  pay  the  penalty. 
He  recovers  from  the  thief  twice  what  he  has  had  to  pay.     (D.  47,  2,  67,  1.) 

A  slave  instituted  heir  is  stolen.  The  thief  must  pay  twice  the  value  of  the  in- 
hsritanoe,  as  well  as  twice  the  vahie  of  the  shtve.     <D.  47,  2,  52,  28.) 

When  securities  are  stolen  {tabuUB  vd  cotitioiiei),  the  thief  must  pay  douMe  or 
qnadruple  not  merely  the  value  of  the  material,  but  of  the  sums  for  whidi  tlie  docu- 
ments were  the  securities.  (D.  47,  2,  27,  pr.)  It  makes  no  difference  if  the  documents 
sie  cancelled  (D.  47,  2,  82,  8),  unless  there  is  other  valid  evidence.     (D.  47,  2,  27,  2.) 

2.  The  aOno  furH  may  be  brought  hy  the  heirs  of  the  injured  person,  but  not 
i^oMue  the  heirs  of  tiie  thief,  because  the  action  is  penal.    (D.  47,  2,  41,  1 ;  O. 

8.  Aggravated  theft  {Ik  incendio,  ruina,  na^fragio,  raU,  nave  expugwOa. 
p.  47.  9.) 

When  the  theft  was  committed  from  a  building  on  fire,  a  house  fallen  down,  a 
diipwrebk,  or  a  boat  or  ship  attacked  by  force,  the  thief  was  liable  to  a  fourfold 
penalty  if  the  aotian  were  brought  within  the  year,  but  after  that  time  only  to  a  single 
penalty.    The  wordB  of  the  edict  are  given.     (D.  47,  9, 1,  pr.) 

The  ^Mtor  says, — If  it  is  alleged  that  a  man,  after  a  fire,  the  fall  of  houses,  or  a 
dupwreol^  or  by  the  violent  captore  of  a  boat  or  ship,  has  carried  off  any  plunder,  or 
haa  knowingly  received  it,  or  has  under  these  circumstances  inflicted  any  damage  on  any 
sne^  against  that  man  I  will  give  a  remedy — ^if  within  a  year  from  the^P^  ^^^  there 
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is  power  to  try  the  ease,  then  for  fourfold  the  Ion ;  If  after  a  year,  then  for  tiie  Iom 
■imply.* 

The  ediot  also  ineludet  bnfldingB  adjacent  to  those  that  are  burned  or  have  fallen 
down.     (D.  47,  9, 1,  8.) 

Nm^ragium  indudea  what  ia  oast  ashore  at  the  time  of  a  wreck,  but  not  when  an 
interval  has  elapsed.  (D.  47,  9,  2  ;  D.  47,  0,  6.)  What  is  stolen  on  the  shore,  not 
under  the  excitement  of  the  shipwreck,  falls  mider  the  head  of  simple  theft  (D.  47, 
9,  8,  pr. ;  D.  47,  9.  8,  6  ;  D.  47,  9,  4,  1.) 

Mate  vd  na/ve  expugnata  is  when  a  boat  or  yessel  is  attacked  by  pirates  or  robbers^ 
and  things  are  stolen  either  by  them  or  by  others  under  cover  of  the  tomoltb  (D.  47, 
9.  8, 1.) 

IL  Other  actions  in  case  of  theft. 

Of  thefb  there  are  [according  to  Servius  Sulpicius  and  Masurius  SabinvSy 
four  kinds,  mam/estum  and  nee  mamfestuniy  conceptum  and  oblatum.  But 
Labeo  makes]  two  kinds  only,  matdfestum  and  nee  manifesUtm;  for  am- 
eeptum  and  oblatum  are  rather  species  of  procedure  attaching  to  theft  than 
kinds  of  theft.  [And  this  is  certainly  the  truer  view^  as  will  appear  below. 
a.4,i,3;G.  3,  183.) 

1.  Fwinm  eoncepium.  An  action  against  the  possessor  (whether  innocent  or  not 
of  stolen  goods. 

The  term  Jurium  eanceptum  is  applied  when  in  a  man's  house^  before 
witnesses,  something  that  has  been  stolen  is  sought  and  found.  For  against 
him  there  is  a  special  action,  even  although  be  is  not  the  thie^  called  the 
actio  {furti)  coneepU.    (J.  4,  i,  4  ;  G,  3,  186.) 

2.  Fwinm.  MiUwm,    Imposing  stolen  goods  on  one  to  escape  the  former  action. 

The  term^r^i^M  oblatum  is  applied  when  something  that  has  been  stolen 
is  brought  to  you  by  some  one,  and  is  found  on  formal  search  in  your  house, 
especially  if  brought  to  you  with  the  intention  that  it  shall  be  found  in  your 
house  and  not  in  the  giver's.'  For  you,  in  whose  house  it  is  found  upon  a 
formal  search,  have  a  special  action  against  the  man  that  brought  it, 
although  he  may  not  be  the  thie£  And  this  is  the  actio  oblatu  (J.  4,  i,  4 ; 
G.  3,  187.) 

The  penalty  m  the  acttones  eoneepti  and  oblati  is  by  the  statute  of  the 
XII  Tables  threefold.  And  the  same  penalty  is  still  enforced  by  the  Prsetor. 
'G.  3,  191 ) 

8.  Actio  proMbiUfurtL    Hesisting  the  search  for  stolen  goods. 

There  is  also  an  actio  prohibitifurii^L^vasX  the  man  that  prevents  another 
when  wishing  to  search  for  stolen  goods.    (G.  3,  188.} 

This  ctctio  prohibiti  is  for  a  fourfold  penalty,  and  was  brought  in  by  the 
Praetor's  edict  But  the  statute  fixes  no  penalty  on  that  account ;  it  only 
orders  the  man  that  wishes  to  search  to  go  naked  to  the  search,  girt  with  a 

^  PrcBtor  aU :  **  In  eum  gut  ex  ineendio,  ruina,  naufragio,  rate,  naive,  expugnata, 
quid,  rapuieee,  reeepiue  dolo  malo,  damnive  quid  in  hie  rebus  deditae  dieetur,  in  qneid- 
rupktm  in  aniio,  quo  prifMim  de  ea  re  experiundi  poteetae  fuerit :  pott  wmam  tn 
eimplAim  judiciium  daho,**  ^  t 

Digitized  by  VjOOQIC 


ACTIONS.  329 

Bnen  girdle  and  holding  a  flat  dish  ;  and  if  he  finds  any  stolen  goods,  the 
statute  declares  it  a  case  difurtum  manifesium.    (G.  3,  192.) 

What  the  linen  girdle  is  has  been  questioned  But  the  truer  view  is  that 
it  is  a  kind  of  decent  covering  for  the  man's  loins.  And  so  the  whole 
statute  is  absurd.  For  the  man  that  prevents  another  from  searching  with 
his  clothes  on,  will  also  prevent  him  from  searching  with  his  clothes  off ; 
and  all  the  more  that  if  the  thing  is  sought  and  found  in  that  fashion,  he 
will  be  made  liable  to  a  greater  penalty.  And  again,  it  is  absurd  to  order 
him  to  hold  a  flat  dish.  For  whether  the  aim  was  to  keep  the  hands  of 
the  holder  engaged  so  that  he  could  not  slip  in  anything,  or  to  supply  him 
with  a  dish  whereon  to  place  what  he  found,  neither  aim  is  attained  if  the 
thing  sought  for  is  of  such  a  size  or  nature  that  it  could  neither  be  slipped  in 
nor  placed  upon  the  dish.  This  assuredly  is  undoubted,  that  a  dish  of  any 
material  satisfies  the  statute.    (G.  3,  193.) 

Yet  because  the  statute  ordains  that  a  theft  so  discovered  (viz.,  by  the 
search  lance  et  licio)  is  z,furtum  mamfestum^  there  are  some  writers  that 
say  ihaxfurium  mamfesium  is  of  two  kinds — statutory  and  natural ;  statutory 
bcdng  that  of  which  we  are  speaking ;  natural,  what  we  have  set  forth  above. 
But  in  truth  furtum  mamfestum  is  natural ;  for  no  statute  can  turn  a  Jur 
nee  mam/estus  into  a  fur  mamfestus  any  more  than  it  can  turn  him  that  is 
no  thief  into  a  thief,  or  him  that  is  not  an  adulterer  or  a  man-slayer  into  an 
adulterer  or  man-slayer.  But  what  the  statute  can  do  is  this — it  can  ordain 
that  a  man  shall  be  ptmished  exactly  as  if  he  had  been  guilty  of  theft  or 
adultery  or  manslaughter,  although  really  guilty  of  none  of  them.    (G.  3,  1 94.) 

There  is  also  an  acHo  prohibiti  furti  against  the  man  that  prevents 
another  for  searching  for  stolen  goods  when  he  wishes  to  do  so  in  the 
presence  of  witnesses.  Besides,  a  penalty  is  fixed  by  the  Praetor's  edict  to 
be  enfored  by  the  acHo  furti  non  exhibiti  against  the  man  that  has  not  pro- 
duced stolen  goods,  when  sought  for  and  found  in  his  possession.    (J.  4,  i,  4.) 

But  these  acHanes^  furti  conceptiy  furti  oblaH^  furti  prohibiti,  and  also 
furti  non  exhibiti^  have  fallen  into  disuse.  For  the  search  for  stolen  goods 
is  not  now-a-days  conducted  with  the  old  formalities.  And  rightly,  therefore, 
as  a  result  of  this,  the  actions  just  spoken  of  have  passed  out  of  common 
use.  For  it  is  plain  beyond  all  dispute  that  all  that  knowingly  receive  and 
hide  stolen  goods  are  liable  to  the  actio  furti  nee  tnamfestL    (J.  4,  1,4.) 

4b  Cand^diio  fwr^fXi,    For  the  reooyeiy  of  stolen  goods. 

Since  actions  are  thus  distinguished,  it  is  certain  that  the  plaintiff  cannot 
demand  what  is  his  from  another  by  the  formula,  '*  Si  paret  eum  dare 
oportere^  (if  it  spears  that  he  ought  to  give  it).  For  it  cannot  be  said  that 
what  is  the  plaintiff's  ought  to  be  given  him ;  for  when  a  thing  is  given  to 
anyone,  what  is  meant  is  that  it  is  given  him  to  make  it  his ;  and  what 
is  already  the  plaintiff's  cannot  be  made  any  the  more  his.  Plainly  from 
hate  of  thieves,  however,  and  to  make  them  liable  to  more  actions,  it  is 
provided  that  beside  the  penalty  of  twofold  or  fourfold  damages  in  order  to 
r^ain  the  thing*  thieves  should  be  liable  to  this  action  too,  ^^  si  paret  eos  dare 
oportere^  and  that  although  there  lies  against  them  the  etctio  in  rem  also  by 
which  a  man  claims  what  is  his  own.    (J.  4,  6,  14 ;  G.  4,  4.) 

The  only  person  that  ooold  bring  this  action  was    he  th^t  wm  ^inaer  of  the 
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tfaiiig  at  the  time  the  action  was  broaght.  (D.  18, 1, 1 ;  D.  18, 1,  10,  S.)  It  may 
be  broaght  against  the  hein  of  the  thief.    (D.  13,  1,  5  ;  D.  18, 1,  7,  2.) 

In  another  respect  it  differs  from  the  action  for  theft ;  namefy,  that  if  any  one  of 
several  aooomplioes  is  sued  and  pays,  the  rest  escape.     (C.  4,  8, 1.) 

The  defendant  is  bound  to  restore  the  thing  If  he  has  it,  or  to  pay  its  value  if  he 
has  not     (C.  4,8,  2;  D.  18,  1,  8, 1 ;  D.  18, 1, 18  ;  D.  18, 1,  8.) 

nL  Bobbery.    AcUo  Vi  B<morum  Baptorum, 

The  actio  vi  bonorum  raptorum  if  brought  within  a  year  is  for  fourfold, 
after  a  year  for  the  direct  loss  only.  And  this  action  is  available  even  if 
the  robber  has  taken  but  one  thing,  and  that  the  most  trifling.  The  fourfold 
claim,  however,  is  not  wholly  penal ;  for  it  includes  beside  the  penalty  the 
recovery  of  the  thing  taken,  just  as  in  the  actio  furti  manifesti  of  whidi  we 
have  spoken.  In  the  fourfold  amount,  then,  the  recovery  of  the  thing  is 
included,  so  that  the  penalty  is  threefold,  and  that  whether  the  robber  is 
arrested  in  his  wrong-doing  or  not.  For  it  is  absurd  that  a  robber  by  force 
should  get  off  more  lightly  than  a  thief  by  stealth.    (J.  4,  2.  pr.) 

It  mnst  also  be  remembered  that  a  robber  is  necessarily  a  manif sst  tfaia^  beoane 
the  ezerdse  of  violence  implies  resistance.    (D.  47,  2,  80,  8.) 

IV.  Damages.    DammMm  inj^wna. 

This  action  may  be  broaght  alternately  with  a  criminsl  prosecution. 

It  is  open  to  him  whose  slave  has  been  killed  both  to  proceed  at  privftte 
law  for  the  damage  done  (under  the  lex  Aquilia\  and  to  chaige  the  slayer 
with  a  capital  crime.     (J*  4»  3^  li  ;  O.  3, 213.) 

1.  The  measoie  of  damages. 
1st  Chapter  of  the  Ux  AquUia. 

These  words  in  the  statute,  ''  the  highest  value  he  bore  within  a  year,* 
mean,  that  if  anyone  kills  a  slave  of  yours  that  at  the  time  limps  or  is 
blind  of  an  eye,  or  maimed,  but  within  a  year  of  his  death  was  sound  and 
valuable,  then  ^e  slayer  is  bound  to  pay  not  the  value  at  the  time,  but  the 
highest  value  the  slave  bore  within  the  year  preceding.  And  so  one  is 
liable  not  merely  for  the  loss  he  has  inflicted,  but  sometimes  for  fu-  mor& 
And  on  this  ground  it  is  believed  that  the  action  under  this  statute  is  penaL 
It  is  agreed,  therefore,  that  it  cannot  pass  so  as  to  be  brought  against  his 
heir.  It  would,  however,  have  passed  if  damages  were  never  given  beyond 
the  actual  loss.    (J-  4.  3»  9 ;  G.  3,  214.) 

8d  Chapter  of  the  lex  A^Uia, 

It  is  manifest  that,  as  under  the  flrst  chapter,  a  man  is  liable  if  by  his 
iiolus  or  culpa  a  man  or  a  fourfooted  beast  is  killed ;  so  under  this  chapter 
he  is  liable  for  all  other  damage  caused  by  his  dolus  or  culpa.    (J.  4,  3,  14-) 

But  under  this  chapter  the  amount  of  damage  in  which  the  wrongdoer  is 
condemned,  is  the  value  within  the  last  thirty  days,  not  within  a  year.  And 
even  the  word  '*  highest "  is  not  added.  [Some  writers,  therefore,  of  the 
opposite  school,  have  thought  that,  in  so  far  as  relates  to  the  last  thirty 
days,  the  Prastor  was  free  to  insert  in  the  formula  the  day  on  which  the 
thing  was  of  most  value,  or  another  on  which  it  was  of  less.]  But  Sabinus 
rightly  decided  that  the  damages  must  be  reckoned  just  a»>if  here  too  the 
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word  ** highest"  had  been  added.    For  the  [lawgivers]  Roman  commons, 
who  on  the  proposal  of  the  tribune  Aquilius  passed  this  statute,  contented 
themselves  with  using  the  word  in  the  first  part    (j.  4»  3*  I5  »  ^*  3»  218.) 
ComnKm  to  boA  duqfyten ;  remote  damages. 

It  has  been  decided,  not  by  the  express  wording  of  the  statute,  but  as  a 
matter  of  interpretation,  that  the  judge  must  reckon,  as  we  have  said,  not  the 
mere  value  of  the  body  that  is  cut  off,  but  further,  all  the  damage  over  and 
above  that  is  done  you  by  the  cutting  off  of  that  body. 

[If  by  the  killing  of  another's  slave  the  master  suiEers  damage  greater  than 
die  price  of  the  slavey  that  too  is  reckoned.] 

If,  for  instance,  some  one  appoints  your  slave  his  heir,  and  before  the 
slave  enters,  by  your  orders,  on  the  inheritance,  he  is  killed ;  then  it  is 
agreed  that  in  reckoning  the  damage  the  loss  of  the  inheritance  must  be 
taken  into  account 

And,  again,  if  one  of  a  pair  of  mules  or  of  a  team  of  four  horses,  or  one 
of  twins,  is  killed,  or  one  slave  out  of  a  band  of  comedians  or  singers,  the 
reckoning  includes  not  only  the  person  killed,  but  in  addition  the  deprecia- 
tion in  value  of  the  rest    Q.  4,  3,  10 ;  G.  3,  212.) 

TIm  Mbasvbi  ov  Daicaobs  b  the  Iom  sustained  by  tbe  nes^igenoe  or  wrongfal 
aok  of  defendADt  {quamd  interfiUt  non  me  oceitwm),     (D.  9,  2,  21,  2.) 

A  sIato  whom  hii  owner  b  bound  under  a  penalty  to  give  to  a  parffhaaer  ie  killed. 
TUa  penalty  10  the  measure  of  loes,  if  the  slave  is  wrongfully  killed  before  the  day  be 
iatobeddivared.    (D.  9,  2,  22,  pr.) 

A  slave  has  committed  great  fraud  in  hb  aooounts  with  hb  master,  and  the  master 
intanda  to  put  Um  to  the  torture  to  discover  hb  accomplices.  Before  ddng  so,  how- 
ef«r,  tbe  slave  b  killed.  The  measure  of  damages  b  the  value  of  the  diBcoveiy  to  be 
made  by  the  torture  of  the  slave,  and  not  merely  the  market  value  of  tbe  slave.  (D. 
».  2,  28,  4.) 

TIm  damage  must,  however,  be  certain.  Thus  tbe  measure  of  damages  in  destroy- 
Sqg  seta  b  not  the  possible  capture  of  fish,  but  merely  the  value  of  the  nets ;  because 
that  b  the  only  quantity  capable  of  befaig  detennined.     (B.  9,  2,  29,  8.) 

AjMvfMNai^fS^ofMf  wasnotrecogniBed.  Thus,  if  the  slave  killed  happened  to  be 
a  aatoral  son  of  hb  owner,  no  increase  of  damages  could  be  obtained.  {Pretia  rentm 
mam  as  t^eeUone,  nee  vtSUaU  Hngulorwm,  eed  commaniter  fungi.)    (D.  9,  2,  88,  pr.) 

8.  A  defendant  denying  hb  liability  waa  subject  to  a  penalty*  of  double  damages. 
(D.  9,  2,  28,  10 ;  C.  8,  85,  4.) 

8.  Tbe  action  b  given  to,  but  not  agaimt,  the  heirs,  unless  in  so  far  as  the  heir  of 
the  defendant  has  been  enriched  by  tbe  wzeogfnl  act  or  DSg^igenoe.    (P.  9,2,28,  8.) 

Seeomd,  Duties  in  respect  of  self  ^moving  things  {ree  ee  motmtee), 

L  Pamperiee.  The  odio  de  ftmperie  b  noxal  {nooBoUe  adio) ;  that  is,  it  imposes 
an  alternative  duly  on  the  owner  of  cattle  that  has  done  damage  either  to  surrender 
the  animab  or  pay  the  damage.  It  dates  from  the  ZII  Tables.  Tbe  action  lies  only 
gainst  the  owner  (cionMiHif ),  and  may  be  broui^t^  not  only  by  the  owner  of  the  thing 
Injured,  but  }ay  the  borrower  of  it,  or  other  persons  interested  in  it.  (D.  9, 1, 2,  pr.)  It 
b  giTcn  to  the  heirs  of  the  Injured  party,  and  abo  against  the  heirs  of  the  owner  of  the 
animal  that  did  the  injury,  if  they  are  owners  by  right  of  succession.    (D.  9, 1, 1, 17.) 

If  the  defendant  in  an  action  de  pmiperie  denies  the  ownership^  and  it  b  proved 
against  him,  he  must  pay  the  full  amount  d  tbe  damage,  and  cannot  escape  by  the 
surrender  of  the  animal     (D.  9,  1,  1, 15.) 

XL  The  action  for  double  penaltba  on  the  edict  of  the  JSdiles  being  penal  could 
be  broug^  by  the  heirs  of  the  sufEbrer,  but  not  against  the  hebs  of  the  Arrongdoef:^ 
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7%ird,  Protection  of  rights  to  immoveablet  (ret  immobUe$). 
1»  Actio  determmomota, 

1.  The  penalty  wm  50  otcm  for  each  stone  removed,  and  went  to  tlie  jtMW. 

2.  The  action  was  popularii ;  ie.,  any  one  oould  bring  the  aotbn,  whether 

the  person  injured  or  not 
n.  Ejectment  by  loroe.  Interdict  devieiffi  armaia,  (D.  48, 16.) 
What  penal  actions  were  to  moreablee,  interdicts  were  to  immoTcablesL  The  diS^ 
enoe  in  the  remedy  arises  from  the  difference  in  tiie  thing.  Moveables  can  be  fnitiTely 
abstracted )  immoveables  hardly,  except  by  removing  laadmarics.  The  Interdict  by 
iriiich  possession  was  restored  to  a  person  that  had  been  distorbed  by  f  oroe,  served  the 
same  pnrpoee  as  the  action  vi  bonarum  rajOonm  for  the  robbery  d  moveables.  In 
the  case  of  land,  the  effect  of  violence  is  simply  to  remove  the  possessor,  not  to  take 
away  tiie  land.  2%a<  can  always  be  found,  and  is  beyond  the  reach  oi  the  robber. 
Hence^  while  in  robbery  the  law  regards  the  act  of  violence  as  having  accomplished  its 
object,  and  as  beyond  recall,  and  attempts  only  to  apply  a  very  strong  motive  to  all  men 
to  refrain  from  tiie  like  acts,  in  the  violent  dispossession  of  immoveables  it  keeps  less 
in  view  the  punishment  of  the  wrongdoers  than  the  restitution  of  the  possessor.  It 
proceeds  not  by  penal  actions,  but  by  supplying  a  complete  remedy  to  the  sufferer, 

1.  The  object  of  the  interdict  is  restitution  of  the  possessor  ;  that  the  defendant 
shall  peaceably  suffer  the  possessor  to  resume  possession.  (D.  48, 16, 1, 42.)  If  the 
defendant  has  himself  lost  possession,  ha  is  condemned  to  pay  a  sum  oompsmsating  the 
possessor  for  his  loss.  (D.  48, 16, 15  ;  D.  48,  16, 1, 42.)  Although  the  interdict  Is 
primarily  applicable  only  to  immoveables,  yet,  if  restitution  Is  ordered,  it  will  Inelode 
all  the  moveables  on  the  land  at  the  time  of  ejectment.  (D.  48, 16, 1,  82-88.)  The 
dispossessor  Is  also  compelled  to  restore  the  fruits  he  has,  or  ought  to  have,  gathered. 
(D.  48,  16, 1,  40-41.) 

2.  The  interdict  may  be  brought  by  the  heirs  d  the  person  ejected  (D.  48,  16, 1, 
44),  but  not  against  the  heirs  of  the  dispossessor.  The  remedy  against  them  is  anacSM 
infaotum'tot  the  restitution  only  of  what  had  fallen  into  their  possession.  (D.  48, 16, 
1,48;  D.  48, 16,  8, 18.) 

8.  TheinterdictcieWeoMidfaiwmust  be  brought  within  a  year  from  the  ejeclme^ 
p.  48, 16, 1,  89 1  0.8,4,2);  but  bya  constitution  of  Constantine  the  time  did  not 
run  against  those  who  were  absent    (C.  8,  5, 1.) 

The  interdict  de  «t  amuUa  could  be  brought  at  any  tibne^     (CHa  ad  Fam.  15, 16.) 

Justmian  put  both  on  this  footing :  that  both  interdicts  should  be  given  with  aU 
their  consequences  within  the  year  y  and  after  the  year,  only  for  that  whidi  came  to 
the  hands  of  the  person  who  resisted  tiie  restoration  d  the  possessor, 

III.  Offences  against  the  use  of  an  immoveable. 

1.  ^«fio  arftorum/urfm  eaeaartcflk 

1°.  Penalty.  The  XII  Tables  imposed  a  penalty  of  26  ami  for  each  tree.  TUs 
fell  into  disuse,  and  its  place  was  taken  by  the  edict  giving  a  penalty  of  doaUe  the 
damage  sustained  (D.  47,  7,  7,  7) ;  «.e.,  double  the  loss  that  the  damage  causes  the 
owner  {quanti  domini  iiUtrntrum  laedS^,  including,  therefore,  more  than  the  mere  value 
of  the  trees  destroyed.    (D.  47, 7,  8,  pr.) 

2".  Like  all  penal  actions,  it  could  be  brought  by,  but  not  against,  the  heir.  (B. 
47,  7,  7,  6.) 

8".  If  there  were  more  than  one  pesson  concerned  In  the  mischief,  each  most  pay 
double  the  damage.     (D.  47,  7, 6,  pr.) 

4'.  This  action  was  ccmcurient  with  (l)<ufio<iamniti^fttrM;  (2)  the  httercHct  (wnI 
vi  QnU  dam  (D.  47,  7,  11) ;  and  (8)  if  the  trees  were  cut  down,  iMusri  faei€$tdi  ea«si, 
the  acHo  furti  could  be  brought    (D.  47,  7, 8, 2.) 

2.  Actio  leg%$  AgwiUae    could  be  brought  for  injury  to  immoveables  as  well  as  to 
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8.  The  speouJ  remedy,  howeyer,  for  that  purpose,  wm  the  interdict  quod  vi  a/ut  dam. 

1\  The  object  of  the  interdict  was  restitatoiy.  The  wrongdoer  was  boond  not  ohly 
to  i>emut  the  old  statos  to  be  restored,  bat  to  pay  the  expense  of  doing  so,  and  could 
be  oondemned  in  a  som  compensating  the  sufferer  for  the  wrong  done.  (D.  43,  24, 
15,  7.)  H  the  wrongdoer  is  not  in  possession,  he.  is  liable  for  the  expense ;  if  the 
penon  who  is  in  possession  was  not  the  wrongdoer,  then  he  is  bound  only  to  suffer 
restitution,  not  also  to  defray  the  cost.    (D.  48,  24, 16,  2.) 

2".  The  interdict  could  be  brought  not  only  by  the  owner,  but  by  anyone  that  had 
an  interest  in  preventing  the  objectionable  acts.    (D.  48,  24, 11, 14 ;  I>.  48, 24, 16,  pr.) 

8".  It  could  be  brought  by  the  heir,  and  against  the  heir  to  the  extent  of  what  was 
in  bis  power  to  remedy.    (D.  48,  24,  15,  8.) 

i\  The  interdict  was  only  for  one  year  (D.  48,  24»  15, 8) ;  but  the  time  did  not  run 
sgainst  minors,  or  those  absent  on  the  sendee  of  the  State.     (D.  48,  24,  15,  6.) 

4.  Interdicjb  11^  IMttide^. 

Una  interdict  will  be  described  in  the  proper  place  {pottesaio) )  but  here  it  may  be 
referred  to  as  occasionally  employed  in  repelling  attempts  to  interfere  with  an  owner 
or  poesesBor  in  the  free  use  of  his  land.     (D.  48,  17,  8,  4.) 

lY.  Wrongs  by  adjoining  proprieton. 

1.  Interdict  ds  arhoribuB  eaedendis. — ^The  object  of  this  interdict  is  to  compel  the 
owner  of  trees  overhanging  his  neighbour's  land  to  cut  them  down,  or  to  permit  him 
to  cut  them  down.     (D.  48,  27, 1,  2.) 

2.  Interdict  de  glande  legenda,^^1he  object  was  to  compel  the  owner  of  adjoining 
land  to  permit  his  neighbour  to  enter  every  third  day  and  collect  fruits  falling  on  it. 

8.  Aetio  aqtioe  pUwiae  areendae, — This  action  is  not  in  rem  but  tfi  perionam,  against 
him  that  has  made  any  construction  that  threatens  damage  to  his  neighbour  in  respect 
of  rain  water.     (D.  89,  8,  6,  5  |  D.  89,  8, 1,  1.) 

It  could  be  brought  only  by  the  owner  of  the  injured  land,  and  only  against  the 
owner  of  the  land  from  which  the  damage  issued.  (D.  89,  8,  8,  4.)  If  a  tenant 
committed  the  wrong,  the  remedy  against  him  is  the  interdict  qyod  f\  a/iU  elam. 
(D.  89,  8,  5.)  But  a  uUlii  actio  {aquae  pluviae  areendae)  was  given  to  and  against 
the  uBufmctuary  and  the  emphyteutet,  (D.  89,  8»  28,  1 ;  D.  89,  8,  22,  pr. ;  D» 
89,  3,  22,  2.) 

If  the  owner  has  done  the  wrong,  he  must  undo  it  at  his  own  expense ;  if  he  haa 
not  wilfuUy  done  it,  he  must  permit  the  injured  person  to  remove  tiie  grievance.  (D. 
89,  8,  6,  7.)  The  defendant  is  only  answerable  for  damage  accruing  after  the  lie 
cotUeaUUa,  not  before ;  the  proper  remedy  in  that  case  being  the  interdict  quod 
wi  Mrt  dam,     (D.  89,  8  6,  6  ;  D.  89,  8,  6,  8  ;  D.  89,  8, 14,  8.) 

The  heir  of  the  wrongdoer  may  be  sued.     (D.  89,  8,  6,  7.) 

B.   BXMKDIBS  70B  iNVJEBTlTiVl,   TbANSVESTITIVE,  BlVlSTinyE  FaOTS. 

L    VimdieaHo, 

Iffitherto,  in  the  remedies  that  have  been  enumerated,  it  has  been  assumed  that 
there  was  no  dispute  as  to  ownership  ;  tha$  being  admitted,  the  only  question  was 
by  whaX  means  the  undoubted  owner  could  assert  his  rights  against  those  that 
infringed  them,  but  without  setting  up  a  rival  title  of  their  own.  We  now  come 
to  the  action  in  which  the  question  oi  ownership  itself  could  be  tried;  when  the 
point  to  be  determined  is  dmply  which  of  two  or  more  claimants  is  the  owner 
of  the  prupei't^  in  dispute.  In  tiiis  controversy  the  real  issue  raised  was  whether 
aa  investitive  or  transvestitive  fact  existed  in  favour  of  the  claimant ;  and  thus  we 
have  to  examine  the  means  by  which  an  investitive  or  transvestitive  fact  was 
eetahliahffd  m  law. 

The  mttdieaiio  was  the  same  whether  it  iqpplied  to  moveables  or  immoveables  (D. 
6,  1,  1»  1) ;  bat  it  was  not  the  proper  remedy  for  the  recovery  of  of  persons 
the  poiettoB  (D.  6,  1,  1,  2) ;  nor  did  it  apply  to  disputes  ccMiceming  sacred 
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or  reUgloas  plaoes  (D.  6,  1,  28,  1) ;  nor  to  those  other  forms   of  ownership  tiiit 
hftve  been  described  with  their  appropriate  remedies. 

1.  Only  the  owner  {domimu)  can  bring  the  vintkeaHo.  (D,  9,  1,  28,  pr.)  The 
person  invested  with  the  ownership  may  bring  the  vindieaHa,  although  by  a  oondition 
annexed  to  the  investitive  fact  he  is  liable  to  be  divested  ci  It  at  a  f atore  timei  (D. 
6, 1,  41,  pr. ;  D.  6, 1,  66  ;  D.  50,  17,  205.) 

A  person  not  actually  invested  with  the  ownerships  althon^  be  is  in  a  poeitioBi  to 
demand  investiture,  cannot  bring  the  frindicaHo,  Thus  a  purchaser,  before  the  article 
bought  has  been  actually  delivered  to  him,  is  confined  to  his  action  against  the  vendor, 
and  cannot  by  vincUcaUo  recover  the  thing  itself.     (D.  6, 1,  60,  pr.) 

2.  Only  tJie  person  in  possession  of  the  thing  sued  for  is  the  proper  defendant 
in  a  vindicatio,  (G.  8,  19,  1.)  In  this  instance  the  word  pot»euor  is  used  in  its 
largest  signification,  including  not  only  such  a  possessor  as  could  protect  himself  by 
interdict^  but  anyone  that  had  physical  control  over  the  thing,  and  cguld  restore  it. 
(D.  6,  1,  9.)  To  prevent  injustice,  by  the  setting  up  of  a  sham  possessor  to  deieat 
the  true  owner,  special  precautions  were  re({uired  by  a  constitution  of  Constaatine 
in  the  case  of  immoveables.  If  the  possessor  of  an  immoveable  were  not  the  true 
owner,  he  ought  at  once  to  state  in  court  the  name  of  the  real  owner  ;  whether  such 
owner  lived  in  the  same  city,  or  in  the  country,  or  in  another  province.  The  pos- 
sessor is  thereupon  regsrded  as  out  of  the  suit,  and  the  owner  is,  within  a  tame  to  be 
named  by  the  judge,  to  be  sammoned  to  appear ;  and  if  he  faUs,  the  plaintiff  is  to  be 
put  in  possesrion  —  reserving,  however,  leave  to  an  absent  owner  to  reopen  the 
question.     (0.  8,  19,  2.) 

A  possessor,  who  handed  over  the  property  to  another  to  avoid  judgment,  was 
regarded  as  still  in  possession,  because,  to  use  the  quaint  phraseology  of  Paul,  the 
fraud  Ib  tantamount  to  possession  {pro  postesHone  dolus  tit).  (D.  50, 17,  131.)  A 
possessor  is  also  responsible  if  he  has  lost  the  thing,  not  intentionally,  but  through 
negligence ;  thus,  if  he  has  sent  a  ship  to  sea  insnffioiently  equipped,  and  it  is  wrecked. 
<D.  6,  1,  86,  1.) 

8.  Where  must  the  vindieaHo  be  brought  f  Generally  speaking^  an  action  must 
be  brought  within  the  jurisdiction  in  which  the  defendant  lives  {Actor  rei  forum,  stse 
m  rem,  iive  in  personam  til  actio, '  eequtitur)  (C.  8,  19,  8) ;  but  in  actions  m  rem 
the  action  was  required  to  be  brought  in  the  place  where  the  property  was  situated. 
(O.  8,  19,  8.) 

4.  Steps  preliminary  to  the  suit 

Andentiy,  the  elaborate  introduction  of  the  soemsMnlum  prefaced  every  suit  for 
ownership,  but  that  fell  into  disuse ;  and  indeed,  in  later  times,  the  vindicatio  itsell 
-was  very  much  thrust  into  the  background.  The  history  ol  this  point  cannot  well  be 
understood  until  the  history  of  poteettio  is  examined  ;  but  the  following  facts  may  be 
here  noted.  The  burden  of  proof  rested  upon  the  claimant  ( petitor) ;  the  defendant 
was  not  bound  to  show  that  he  had  any  title  whatever.  (C.  8,  81, 11.)  The  defendant 
had  therefore  an  enormous  advantage,  because,  unless  the  petitor  conclusively  estab- 
lished his  right,  he  lost  his  action.  Possesrion  was  thus  made  worth,  if  not  nine,  at 
.all  events  a  considerable  number  of  points  of  the  law.  The  contest  then  began  for 
the  possession.  The  owner  tried  by  means  of  an  interdict  to  regain  possession  ;  and 
if  he  succeeded  in  that  step,  he  seldom  required  to  do  anything  more.  It  was  only 
when  the  owner  had  neglected  his  claim,  or  for  any  other  reason  could  not  demand 
an  interdict^  that  he  was  obliged  to  appear  as  claimant  {petitor)  in  the  vwicUealie. 
<D.  6, 1,  24.)  Now,  what  the  interdict  was  to  immoveables,  that  the  actio  ad  mhi- 
hendum  was  to  moveables.  The  purport  of  tills  action  was  simply  to  have  the 
property  in  dispute  produced  in  court ;  but  as  no  one  could  succeed  in  that  who  oould 
not  show  some  interest  in  the  property,  tiie  question  of  ownership  was  virtually 
raised,  and  often  praotSoally  decided,  in  the  preliminary  aotioii.  Sooh  was  not  its 
.ostensible  object  for  in  reality  tiie  actio  ad  exkibendum  was  oaly^  penonal  action, 
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not  an  fletkm  tn  rem  (D.  10,  4,  8,  8) ;  but  it  wtm  a  preHmhiBxy  that  often  rendered 
it  imneoeMaiy  to  take  any  farther  steps. 

In  an  €u:tio  ad  exhibendum  (for  production)  it  is  not  enough  for  the 
defendant  to  produce  the  object,  but  he  needs  must  produce  also  all  that 
appertains  to  it  {causa  ret).  In  fact  the  plaintiff  must  have  it  in  the 
same  condition  as  he  would,  have  had,  if  the  thing  had  been  produced 
and  handed  to  him  when  first  he  brought  the  tutio  ad  exhibendum.  And, 
therefore^  if  by  means  of  the  delays  between,  the  possessor  has  acquired  the 
thing  by  usucapion  yet  none  the  less  he  shall  be  condemned  to  restore  it 
And,  besides,  die  judge  ought  to  take  account  of  the  fruits  yielded  during 
the  interval— during  the  time,  that  is,  between  the  plaintiff's  receiving  leave 
to  go  before  a  judge  and  the  giving  of  the  decision.  If,  however,  the 
defendant  denies  that  he  can  produce  the  thing  at  present,  and  asks  time  to 
do  so,  and  that  seemingly  not  with  intent  to  hinder  justice,  then  time  ought 
to  be  given  him ;  provided  always  that  he  gives  security  that  he  will  make 
restitution.  But  if  he  neither  produces  the  thing  at  once  in  obedience  to 
the  order  of  the  judge,  nor  gives  security  that  he  will  do  so  hereafter,  then 
he  must  be  condenmed  to  pay  a  sum  representing  the  plaintiff's  interest  in 
having  the  thing  produced  from  the  very  first.    Q.  4,  17,  3.) 

5.  The  jndgment. — ^The  chief  object  of  the  vindiMtio  was  the  xeetitation  of  property 
to  the  owner.  If  the  possessor  refosee  to  deliver  up  the  property  when  judgment  is 
giv«i  against  him,  the  successfal  litigant  will  be  put  in  possession  by  force  {mcatya 
mMtart).  If  the  possessor  has  fraodolently  given  up  the  thing  to  another,  and  is 
therefore  unable  to  restore  it^  he  is  condemned  in  a  sum  which  is  fixed  by  the  oath  of 
the  demandant  (pefitor) ;  if  he  is  unable  to  give  it  up  from  causes  other  than  fraud,  he 
is  condemned  in  a  sum  fixed  by  the  judge.  This  general  rule  prevailB  in  eveiy  form 
ef  action  when  the  object  Is  restitution.    (D.  6, 1,  68.) 

Seversl  other  ends  might  be  aocomplished  by  the  judgment.  Thus,  if  the  posseaor 
had  injured  the  property,  he  was  amenable  to  the  lex  AqaUia ;  but  if  the  demandant 
dftose,  he  miglit  have  the  damage  included  in  the  judgment  on  surrendering  his  right 
to  sue  under  the  lex  AqwUia,  (D.  6, 1,  18  ;  D.  6,  1, 14.)  When  a  slave  had  been 
beaten,  the  same  alternative  was  presented  with  the  actio  ia^vriarunk   (D.  6, 1, 15,  pr.) 

Fruetua,  Catua,  Ifutrumentum, — ^The  most  important  addition  to  the  judgment  in 
a  mmdieatio  was  the  restitution  of  the  fruits,  produce,  or  other  accessories  accruing  to 
the  prupeity  during  tiie  time  it  remained  with  the  possessor.  Heooe  it  occasionally 
hs|ipened  that,  even  vHien  the  pmpmty  had  perished,  judgment  in  a  vmdicaUo  could 
be  giveii  on  aoooont  of  the  fruits  or  produce.     (D.  6,  1, 16^  pr.) 

FnutuB  WM  used  in  an  extended  sense,  like  giant.  Giant  properly  is  an  acorn,  but 
it  was  used  as  a  name  for  every  sort  of  fruit  growing  on  plants,  shrubs,  or  trees.  (D. 
50y  16,  286,  L)  So  fruetuB  was  employed  to  signify  not  only  fruits  in  general,  but 
mfneral  produce  and  the  young  of  animi^.  (D.  60,  16,  77.)  It  includes  also  {frwtue 
dmlee)  tiie  rents  of  houses.  (D.  22,  1,  86.)  Usury  was  not  considered  the  fruOue 
ci  money  lent,  because  it  did  not  arise  from  the  money  itself,  bat  from  a  special 
j^reement.     (D,  50, 16,  121.) 

Oaurn  includes  the  ofbpring  of  a  female  slave,  which,  out  of  respect  for  humanity, 
was  not  treated  tmfruetua.  It  applied  also  to  any  actions  accruing  to  the  owner  of  the 
slave,  aa  an  aeUo  legit  AquUiae,  for  damage  done  to  the  slave.  (D.  6,  1, 17, 1.)  In 
the  nine  manner,  an  inheritance  or  legacy  given  to  a  slave  was  considered  ewuta,  (D. 
6, 1.  20.) 

/jnfytcmenliiia.— The  inatrumenium  of  a  house  is  contrasted  with  ornament :  it  does 
not  f can  part  of  a  house,  but  is  added  to  it  by  way  of  protection,  chiefly  from  fire  and 
(D.  88,  7,  12, 16.)    The  inttrumentum  of  a  fann  is  the  implements  required 
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for  obtaining  and  preserving  the  produce.  (D.  88,  7, 8,  pr.)  /fuenfmenlum  u  dittin- 
gmflhed  from  /Kin /ufMii,  because  not  affixed  to  the  soiL  (D.  19, 1,  17,  pr.)  In  suing 
for  a  ship  it  was  necessaiy  to  demand  separately  its  armamentti,  rigging,  tackle,  aDohcs% 
ship's  boats,  etc.     (D.  6,  1,  8,  1.) 

To  what  extent  then  must  the  possessor  restore  not  only  the  thing,  bnt  its  fruetui 
eautOy  and  instrwnenium  t  The  answer  depends  upon  a  distinction  that  has  already 
been  explained  in  its  bearings  on  aecenio  and  usuoapio;  namely,  that  between  a  5oimi 
/de  and  mala  fdt  ^pouemcft.  The  mala  Jlde  possessor  is  bound  to  restore  the  tUng 
with  all  iUfruehu,  etc. ;  and  not  merely  i^fntetut  he  has  aotaally  gathered,  bot  what 
the  owner  oonld  have  enjoyed  had  he  been  sujffered  to  possess  his  own.  (D.  6, 1, 62, 1.) 
^nie  hcnajidepoaeuar  is  bound  to  restore  all  the  produce  in  the  same  maniwir  frooi 
the  time  oiihelUiieontettaUo  ;  but  before  that  time  only  those  in  eilstenoe,  whidi  have 
not  been  acquired  by  him  by  utueapio.  (C.  8,  82,  22.)  The  utueapio  runs  from  the 
moment  ih»fntehu  are  separated  from  the  soiL    (D.  41, 1,  48,  pr.) 

And  if  the  action  is  tn  rem,  the  duty  of  the  judge  is,  if  he  decides  against 
the  plaintiff,  to  acquit  the  possessor  ;  but  if  against  the  possessor,  to  order 
him  to  restore  the  object  in  dispute  and  its  fruits  as  wdL  If,  however,  the 
possessor  affirms  that  he  cannot  restore  it  then,  and  asks  for  time  to  do  so, 
seemingly  with  no  intent  to  hinder  justice,  then  the  favour  should  be  granted 
him ;  provided  always  that  he  gives  security  both  by  himself  and  by  a  surety 
for  the  value  of  the  object  in  dispute  {iitis  astimatio)  if  he  does  not  restore 
it  within  the  time  given  him.  If  it  is  an  inheritance  that  is  claimed,  the 
same  rules  in  regard  to  fruits  are  observed  as  those  that  come  in,  as  we  have 
said,  in  claims  for  single  objects.  Those  fruits  that  by  his  own  neglect  (cu/pa) 
the  possessor  has  not  gathered,  are  treated  pretty  much  the  same  in  both 
forms  of  action,  if  the  possessor  was  a  robber.  I^  however,  he  was  in 
possession  in  good  faith,  no  account  is  taken  of  those  that  are  consumed  or 
ungathered.  But  account  is  taken  from  the  date  on  which  the  claim  first 
was  made  of  those  that  by  the  possessor's  n^lect  either  were  not  gathered^ 
or  were  gathered  and  consumed.    (J.  4,  17,  2.) 

On  the  other  hand,  the  defeated  possessor  had  claims  upon  the  petUor. 

If  a  man  buys  a  farm  in  good  frdth  fix>m  one  that  is  not  the  owner, 
believing  him  to  be  the  owner,  or  receives  it  from  him  in  like  good  fidth  as 
a  gift,  or  on  some  other  lawful  ground,  it  is  decided  by  natural  reason  that 
the  fruits  he  has  reaped  shall  be  his  in  return  for  his  tillage  and  care.  And, 
therefore,  if  the  true  owner  afterwards  comes  forward  and  claims  the  ferxn, 
he  can  bring  no  action  for  the  fruits  the  possessor  has  consumed.  But  if 
the  possessor  knew  the  farm  to  be  another's,  no  such  favour  is  granted  him. 
And  so  he  is  forced  to  restore  not  only  the  frum,  but  the  frtuts  as  weQ,  even 
though  they  have  been  consumed.    (J.  2,  i,  35.) 

As  might  be  expected,  least  indulgence  was  shown  to  a  MoZa/depoMSMor.  Heconld 
demand  a  set-off  only  for  necessaiy  expenses  {impentae  neemariae) ;  as  regards  uHUg 
vnpentaet  he  could  cany  off  only  what  inight  be  taken  away  without  leaving  the  property 
worse  than  he  found  it.  (C.  8,  82,  6.)  The  bona  Jlde  po$ie89or  cagmoi  sue  the  jMfiCor 
for  even  necessary  expenditure,  but  he  can  resbt  ejectment  by  excepUo  doU  maU  until 
his  daim  is  met.  (D.  6,  1,  48.)  If  the  possessor  has  had  to  pay  damages  for  a 
wrong  done  by  the  slave  whom  he  must  restore,  he  must  have  the  amount  repaid  him. 
When  he  has  built  on  the  land  from  which  he  is  to  be  ejected,  the  peHtor  had  the 
option  of  allowing  him  to  remove  the  building  instead  of  giving  compensation.  (D. 
«,  1,  27,  6  ;  C.  8,  82, 16.) 
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A  has  improdently  bongbt  land  belonging  to  B,  and  haa  built  apon  it  or  sown  it. 
A  a  evicted  at  the  suit  of  B.  What  ought  to  be  done  with  the  impfOTrements  ?  IfB 
would  have  done  the  same  thing  if  in  poBMsdon,  he  ought  to  pay  to  the  extent  to 
wUdi  A  has  impiroTMl  the  land.  If,  however,  B  ia  poor,  and  would  be  deprived  of 
hia  aaoestral  property  if  he  had  to  pay  A  out  in  full,  then  A  ahall  have  power  to  cany 
away  only  in  ao  far  as  he  does  not  injure  the  land  ;  and  even  B  may  in  certain  oases 
be  allowed  to  retain  the  things  for  what  it  would  be  worth  to  A  to  carry  them  off.  I^ 
•gain,  B  were  tiying  to  recover  the  property  to  sell  it^  he  must  pay  the  fuU  value  of 
the  improTements.    (D.  6,  1,  88.) 

6.  Costs. 

By  the  XII  Tables,'  if  the  posMSsor  failed,  he  must  pay  double  the  produce. 
Tbii  lasted  up  to  a.d.  809 ;  and  we  learn  from  a  constitution  of  Valentinisn  and 
Vakoa  (O.  Th.  4^  18, 1),  that  the  possessor  had  to  pay  double  yruceii*,  in  addition  to 
tiie  regular  ooets  of  suit^  if  he  were  evicted  by  the  judgment.  This  constitution  U  not 
oontained  in  the  Cede  of  Justinian,  and  we  may,  therefote,  take  it  that  in  his  time  the 
dooble  penaUj  had  fsDan  into  disuse. 

In  the  actio  firdum  regundorum  ih^  judex  ought  to  look  narrowly  whether 
any  award  is  needful.  In  one  case,  certainly,  it  is  needful,  if  it  is  more  con- 
venient that  the  fields  be  marked  out  by  dearer  bounds  than  they  have  been 
maiked  with  of  old.  Then  some  part  of  one  man's  land  must  be  awarded  to 
the  owner  of  the  other  land ;  and  in  this  case  it  fpUows  that  the  latter  ought 
to  be  condemned  to  pay  to  the  former  a  fixed  sum  of  money.  And  there 
is  another  ground  for  condemning  a  man  in  this  proceeding ;  namely,  if,  as 
may  happen,  he  has  wilfully  done  some  wrongful  act  in  regard  to  the  bounds 
— stolen  the  boundary-stones,  for  instance,  or  cut  down  the  boundary-trees. 
And  obstinate  contempt  of  court  {canhimaddi  too  is  a  ground  of  condenma- 
tkm  in  this  proceeding,  as  when  the  judex  orders  the  lands  to  be  measured, 
and  the  owner  does  not  allow  this  to  be  done.    (J.  4,  17,  6.) 

JOINT-OWNERSHIP  {Condominium). 
Defdotion. 

Joint-ownership  exists  when  more  than  one  person  has  an 
interest  as  owner  in  any  undivided  thing.  The  owners  are 
entitled  in  common  to  the  produce  of  the  property,  and  must 
in  common  defray  the  necessary  expenses. 

And  again,  if  something  belongs  to  several  persons  (not  partners)  in 
common  ;  if  it  has  been,  for  instance,  bequeathed  or  given  to  them  equally  ; 
and  if  one  of  them  is  liable  to  a  proceeding  communi  dividundo  on  the  part 
of  the  other,  because  he  alone  has  enjoyed  the  fruits  of  that  thing,  or  because 
his  fellow-owner  has  alone  spent  what  was  needful  upon  it,  then  he  cannot 
be  said  to  be  subject  to  an  obligaiio  ex  contractu^  for  no  contract  was  made 
between  them  ;  and  because  he  is  not  liable  ex  nuUefido^  he  is  liable  quasi 
excontraOu.    (J.  3' 27,  3.) 


1  {Si  irimdieiam  faUam  tulU,  n  vdU  i»  ,  ,  ,  »  tor  twbiirot  trU  daio,  eorum  oMtirio 
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Rights  and  Duties. 

A.  Rights  of  Co-owners. 

1.  The  co-owners  are  entitled  to  the  prodnoe  according  to 
their  sharea  (D.  10, 2, 56.)  The  mode  of  enjoying  the  produce 
may  be  determined  by  agreement  between  the  parties,  thus — 
that  each  shall  have  the  fruits  in  alternate  years.  (D.  1(^ 
8,  23.) 

2.  Each  owner  is  entitled  to  alienate  his  undivided  share 
(C.  3,  37,  2) ;  and,  upon  his  death,  it  descends  to  his  heirs* 
(D.  10,  3,  4,  8.) 

B.  Duties  of  Co-owners. 

1.  It  is  the  duty  of  the  joint-owners  to  defray  their  share  of 
the  expense  incurred  by  any  one  of  them  on  behalfof  the  joint- 
property,  and  also  to  exonerate  a  joint-owner  from  any  liability 
he  has  incurred.  (D.  10,  3,  4,  3 ;  D.  10,  3, 15.)  This  indudes 
all  expenditure  from  the  date  that  the  property  was  held  in 
common  (D.  10,  3,  4,  3),  up  to  the  time  that  judgment  is  given 
in  a  suit  for  partition.     (D.  10,  3,  6,  3.) 

One  of  two  joint-ownen  (brothers),  for  his  own  better  MoominodBtion,  adds  » 
new  wing  to  the  family  mansion.  This  oomee  under  the  head  of  ornamental  eoc- 
penditore  {volmptanae  imjpeiuae),  and  oaonot  be  reoovered.    (D.  8, 5, 27»  pr.) 

A  and  B  are  co-owners  of  a  fdaye.  A  releases  the  slave  from  pawn.  The  slave 
dies.    A  can  require  B  to  share  the  expense  d  releasing  the  slave.    (D.  10,  2,  81.) 

A  and  B  are  co-owners  of  a  slave ;  and  A,  being  sued  in  an  action  depecttUa,  is 
compelled  to  pay  a  debt  contracted  by  tiie  slave.  B  must  pay  his  share  of  that  som. 
(D.  10,  8,  8,  i.) 

A  and  B  are  co-owners  of  a  farm  ;  A  thinks  that  G  is  his  co-owner.  A  speods 
money  on  the  farm  for  necessary  and  beneficial  porpoees.  Can  he  sue  B  to  compel 
him  to  pay  his  share  f  Tes,  because  he  acted  as  a  partner,  although  he  was  mistaken 
in  the  person.  (D.  10, 8,  6,  pr. )  D.  10, 8»  29,  pr.)  Bat  if  A  did  not  know  that  B  waa  a 
partner,  and  thought  himself  sole  owner,  he  could  not  afterwards  sue  B,  for  he  did  not 
intend  to  form  an  obligation  with  anyone  (D.  10,  8,  14,  pr.) ;  but  he  could,  aa  a 
bona  fidt  Tpo99U9ort  resist  eviction  until  he  had  received  compensation  lor  his  ouliay. 
(D.  10,  8,  14, 1 ;  D.  10,  8,  6,  2.) 

2.  Each  co-owner  must  share  in  the  loss  caused  by  a  slave  or 
animal  held  in  common.  If  a  slave  held  in  common  steak 
from  one  of  the  owners,  or  injures  his  separate  property,  tiie 
other  owners  must  share  in  the  loss,  or  surrender  their  share 
in  the  slave.  If  the  co-owners  have  sold  their  share  the  pur- 
chaser is  responsible,  because  the  remedy  follows  the  slave 
(actto  noxalis  caput  sequitur)  ;  and  so,  if  the  slave  is  dead,  there 
is  no  redress  at  all.     (D.  47,  2,  61,  pr.) 

3.  Each  co-owner  is  bound  to  take  the  same  care  of  the 
common  property  that  he  does  of  his  own,  and  must  make  good 
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all  loss  sttstained  by  hie  default  to  the  co-owners  in  proportion 
to  their  shares.  (D.  10,  3,  8,  2 ;  D.  10,  2,  25, 16;  D.  10,  8,  20.) 
A  co-owner  is  not  responsible,  however,  for  more  than  the  actual 
loss  sustained ;  he  is  not  subjected  to  any  penalty,  as  under  the 
Aquilian  law.  (D.  10,  2,  17.)  In  like  manner,  the  heir  of  an 
owner  is  liable  for  all  damage  done  by  his  ancestor,  alth(mgh 
he  would  not  be  responsible  under  the  Aquilian  law.  (D.  10, 
3, 10,  pr.)  The  reason  is  that  he  is  not  subject  to  penal  damages, 
but  only  to  such  as  equity  requires 

Invbstitivb  Facts. — 1.  By  agreement  between  two  or  more 
persons  forming  a  partnership  {sodHas) ;  in  this  case  actual 
delivery  of  the  property  is  not  necessary. 

2.  By  legacy  of  a  thing  to  two  or  more  persons,  or  by  gitt 
or  other  mode  independent  of  the  agreement  of  the  co-owners. 
(D.  10,  3,  2,  pr.) 

It  was  unnecessary  that  the  parties  should  obtain  the  pro- 
perty at  the  same  time,  or  in  the  same  right.  Thus,  when  a 
partner  sells  his  share,  the  buyer  becomes  a  co-owner  with  the 
former  partner  ;  and  so  when  a  co-owner  dies,  and  is  succeeded 
by  his  heir.     (C.  3,  37,  2  ;  D.  10,  2,  48.) 

DivBSrrnvE  FaotSl — 1.  Release.  If  a  co-owner  agrees  to 
refrain  from  demanding  his  share,  the  joint-ownership  is  at  an 
end.     (D.  10,  8,  14,  4.) 

2.  Voluntary  division.  If  the  co-rowners  are  not  minors, 
they  may  divide  the  property,  in  the  usual  mode,  by  delivery 
of  possession.  (C.  S,  38,  8.)  Writing  was  not  required.  (C.  3, 
36,  12;  C.  3,  37,  4.)  A  voluntary  division  might  take  place, 
even  after  an  application  for  a  judicial  partition.     (D.  10,  2, 

3.  Judicial  partition.  Any  co-owner  had  aright  to  a  judicial 
partition.  (D.  10,  3,  29,  1 ;  D.  10,  3,  8,  pr.;  C.  3,  37,  5.)  An 
agreement  that  the  property  should  not  be  divided  for  a 
certain  time  delayed  the  application,  but  an  agreement  that 
the  property  should  remain  for  ever  undivided  was  void. 
(D.  10,  3,  14,  2.)  The  judge  had  perfect  freedom  in  the  mode 
of  division,  but  was  bound  to  make  such  a  division  as  the 
co-owners  desired,  or  was  most  expedient  for  alL  (D.  10,  3, 
21  ;  C.  8,  37, 1.) 

The  steps  are  the  same  if  the  actio  communi  dividundo  is  brought  in 
regard  to  more  things  than  one.  For  if  it  is  brought  in  regard  to  some  one 
thing — a  field,  for  instance — if  that  field  can  be  conveniently  divided,  a  part 
ought  to  be  adjudged  to  each  ;  and  if  one  man's  part  seems  unfairly  large 
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be  ought  to  be  condemned  in  turn  to  pay  a  fixed  sum  of  money  to  tbe  othei. 
But  if  it  cannot  be  easily  divided — if  it  is  a  slave,  perhaps,  or  a  mule,  that 
is  the  object  of  the  action — ^then  it  must  be  adjudged  entire  to  one,  and  he 
must  be  condemned  to  pay  the  other  a  fixed  sum  of  money.    (J.  4,  I7»  S*) 

The  judge  could  give  the  land  to  one,  and  a  usufruct  of  it  to 
the  other  (D.  10,  2,  16, 1 ;  Frag.  Vat  47  ) ;  also,  he  could  impoee 
a  servitude  upon  one  portion  of  the  divided  land  in  favour  of 
another.     (D.  10,  2, 22, 3 ;  D.  10,  3,  18.) 

And  in  those  proceedings  whatever  is  adjudged  to  anyone  becomes  at 
once  the  property  of  him  to  whom  it  is  adjudged.    (J.  4, 17,  7.) 

But  the  parties  must  guarantee  each  other  against  eviction 
(D.  10,  8,  10,  2) ;  they  were  in  fact  regarded  as  reciprocally 
vendors  and  purchasers,  each  a  purchaser  of  his  own  share,  and 
a  vendor  of  all  the  other  shares.     (C.  3,  36,  14;  C.  3,  38, 1.) 

Rbmxdt.    AeHo  eonmuni  diuidundo. 

This  ftotion  might  be  brought,  dnxing  the  oontinaanoe  of  the  joint-ownerships  to 
enforoe  the  daties  of  the  oo-owners,  m  well  as  to  obtain  a  jadidal  partition.  (D.  10, 
3, 14, 1 ;  D.  10,  8,  23  ;  D.  10,  8,  6, 1 ;  D.  10,  8, 11.) 

1.  The  plaintiff  and  defendant  are  not  distrngaished  in  this  suit  vezy  easily,  as  all 
have  the  same  interest.  In  one  sense  all  parties  are  at  onoe  plaintiffiB  (oetorev)  and 
defendants  {rei)  (D.  10,  2,  2,  8 );  but  hi  a  special  sense,  ths  pezson  that  demands  the 
jodioial  partition  may  be  called  plahitiff  {aetor).    (D.  10,  8,  2,  1.) 

2.  The  action  may  be  brought  more  than  once,  so  long  as  any  of  the  joint-property 
is  undivided.     (D.  10, 8,  4,  2.) 

Some  actiones  seemed  to  be  mixed  in  character,  being  at  once  tn  rem  and  in 
Personam,  Such  are  the  actio  famtliae  erciscundae^  open  to  co-heirs  for  the 
division  of  the  inheritance ;  communi  dividundo,  given  as  between  those  that 
for  any  reason  have  come  to  be  joint-owners,  and  wish  the  property  to  be 
divided ;  and  fitdum  regundorum,  an  action  between  owners  of  adjoining 
lands.  In  all  three  proceedings  the  judge  is  allowed  to  adjudge  the 
property  to  one  of  the  parties  in  the  action  on  fair  and  equal  grounds ;  and 
if  one  man's  part  seems  too  large,  to  condemn  hun  to  pay  in  turn  to  the  other 
a  fixed  sum  of  money.    (J.  4,  6,  20.) 
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POSSESSION. 


Definition. 

Possession  ie  the  oceupatUm  of  aDything  with  the  intention 
of  holding  it  ae  owner. 

Easeeptions, — Two  exceptions  are  recognicied  in  the  Digest — 
piffnua  and  precariank  A  mortgagee  and  a  tenant  at  will  have 
posaession,  although  their  interest  necessarily  excludes  the 
notion  of  ownership,^ 

Egplanation. — ^It  is  immaterial  whether  an  occupier  of  a  thing, 
who  means  to  keep  it  as  his  own,  believes  himself  to  hold  as 
owner  {bona  fides)  or  knows  that  he  is  not  owner  {mala  fides).  The 
distinction  between  possession  bona  fide  and  mala  fide  is  vital 
for  usucapio  (p.  268),  but  for  the  purpose  of  possession,  it  is 
irrelevant 

A  thing  is  said  to  be  occupied  or  held  (tenetur)  when  the 
occupier  is  in  a  position  freely  to  deal  with  it.  A  captain 
occupies  his  ship,  but  not  the  ocean  through  which  it  passes. 

An  occupier,  if  not  also  a  possessor,  had  no  legal  remedy  to 
protect  him  in  his  occupation.  But  an  occupier,  holding  as 
owner,  and,  therefore,  a  possessor,  was  secured  in  his  possession 
by  interdicts,  as  effectually  as  if  he  were  a  true  owner.  To 
obtain  such  protection,  it  was  not  necessary  that  the  possessor 
should  personally  occupy  or  hold  the  thing ;  it  was  enough  if 
the  thing  were  occupied  by  his  agent. 

In  one  case,  however,  a  mere  occupier  was  allowed  one 
Interdict.  A  tenant  of  land,  who,  according  to  the  definition 
of  possession,  could  not  possess,  inasmuch  as  his  intention  was 
not  to  hold  as  owner,  could,  if  evicted  from  his  farm,  bring  the 
Interdict  Q^od  vi  out  clam  to  recover  his  crops ;  but  not  any 
other  Interdict.     (D.  43,  24,  12.) 

^  lAeti  emim  Juste  pottiiUatUf  non  tamen  opinione  domini  pottiderU.     (D.  9^,  22, 1.l 
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Subject  to  exceptions  by  no  means  inconsiderable,  but  not 
worthy  of  discussion  in  detail,  the  correct  meaning  of  the 
Roman  technical  terms  relative  to  the  question  of  possesaon  is 
as  follows : — 

Mere  occupation,  not  protected,  by  Interdicts,  was  called 
DeteniiOy  Naturalis  Passessio  or  Custodia.  For  exceptions,  see 
D.  48, 16, 1,  9-10. 

Possession  fortified  by  Interdicts  is  called  posseitio  simply,  or 
possidere^  without  any  qualifying  adjective  or  adverb.  For  an 
exception,  note  miasio  in  poaaessionem,  and  the  text  in  D.  10,  4, 
8.16. 

When  possession  is  accompanied  by  bona  fides  and  the  condi- 
tions requisite  for  usucapio,  it  is  generally  called  civilia  poaatasuK 
For  an  exception,  see  D.  41,  2,  24. 

Rights   and   Duties. 

A  possessor,  so  long  as  his  possession  continues,  has  the 
rights  of  an  owner.  Indeed,  the  very  meaning  of  possession  is 
that  it  secures,  without  title,  the  enjoyment  of  property.  So  a 
possessor  was  liable,  like  an  owner,  to  oeHonea  noxalea.  (D.  9, 
4, 18  ;  D.  9,  4,  11.)  To  this  rule,  however,  pignus  and  preear- 
turn  are  exceptions.     (D.  9,  4,  22,  1.) 

In  the  case  of  immoveables,  the  possessor  had  exactly  the 
same  remedies  as  the  owner, — the  Interdicts  Unde  vi  and  Quod 
ffi  aut  dam.  In  the  case  of  moveables,  for  theft  or  damage,  a 
possessor  was  not  altogether  in  so  good  a  position  as  the 
owner,  unless  he  possessed  bona  fide.  (D.  9,  2,  11,  8.)  The 
case  of  those  peregrini  that  did  not  enjoy  eommereitim  with  the 
Roman  people,  was  met  in  the  manner  stated  by  Ghtius  in  the 
following  passage : — 

And  again,  an  alien  is  by  a  fiction  regarded  as  a  Roman  citizen,  when  he 
is  plaintiff  or  defendant  on  some  ground  for  which  an  action  is  established 
by  our  Statutes,  provided  only  it  is  just  that  such  an  action  should  be  ex- 
tended even  to  an  alien.  If,  for  instance,  it  is  alleged  that  an  alien  has  aided 
or  been  privy  to  a  theft,  and  an  action  is  brought  against  him,  the  formula  is 
framed  thus : — "  Let  there  be  ^  judex.  If  it  appears  that  Dio,  a  Greek,  aided 
or  was  privy  to  the  theft  of  a  golden  platter  from  Lucius  Titius,  and  ought, 
on  that  account,  if  he  were  a  Roman  citizen,  to  be  cast  in  damages  as 
a  thief^"  and  so  on.  Again,  if  an  alien  brings  an  action  for  theft,  he  is  by 
a  fiction  regarded  as  a  Roman  citizen.  In  like  manner,  also,  if  under  the 
lex  Aquiiia  an  alien  bring  an  action  for  damnum  injuria^  or  if  such  an  action 
is  brought  against  him,  then  by  the  fiction  that  he  is  a  Roman  citizen  a 
remedy  is  given.    (G,  4, 37.)  ■  ^  j 
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The  Statutes  referred  to,  it  is  supposed,  must  in  terms  have  been  appHoable  only 
to  dtiaeDs  ;  henoe  the  necessitji  iiperegrkU  were  to  be  protected  in  their  property, 
ior  sas  sKtenaion  of  the  aotions  in  the  manner  stated  by  Gains. 

•  AoQUismoN  OF  Possession. 

PosBeBBion  involTes  a  physical  fact  (carpuB)^  and  a  mental 
state  (antmus).  *'  We  gain  possession  with  the  body  and  mind, 
but  not  with  the  mind  itself,  nor  with  the  body  itself/'  ^  Let 
OB  examine  first  the  nature  of  the  physical  fisk^t  required  for 
poflsessioiL 

A.  The  Physical  Fact  (Carpui). 

The  fundamental  difference  between  a  title  to  ownership  and 
a  possessory  title,  is  that  the  former  may  be  gained  while 
absent,  but  the  latter  only  in  the  presence  of  the  object.  To 
possess  a  thing,  we  must  be  able  to  deal  with  it  and  use  it  at 
pleasure.  For  this  purpose  actual  contact  with  the  object  is 
unnecessary  (nan  carpore  et  actu  Bed  etiam  oculia  et  affeetu). 
(D.  41,  2, 1,  21.)  Many  writers,  prior  to  Savigny,  felt  so  much 
difBculty  in  following  out  this  idea,  that  they  came  to  the  con- 
clusion that  an  actual  physical  basis  for  possessory  rights  was 
not  always  required  in  the  Roman  law,  but  that,  in  some  cases 
at  least,  its  place  might  be  taken  hy  fictitiotju  or  syrnbolical  pre* 
hension.  Savigny  has  done  good  service  in  showing  that  the 
necessity  for  resorting  to  such  legal  fictions  arises  from  giving, 
in  the  first  instance,  too  narrow  an  intei-pretation  to  the  physical 
basis  of  possession. 

The  power  of  dealing  with  a  thing  at  pleasure  may  be  pre- 
vented by  one  of  two  causes — either  by  physical  difficulties, 
or  by  the  opposition  of  another's  will.  Thus,  one  living  in 
EIngland  cannot  occupy  land  or  other  objects  in  the  heart  of 
China  or  Africa,  until  by  going  to  those  countries  he  has  got 
over  the  obstacle  of  distance.  [For  the  moment,  we  leave  out 
of  account  the  possibility  of  occupying  by  an  agent.]  Again, 
to  take  an  example  from  the  Digest  (D.  41,  2, 13,  pr.),  a  ship 
carrying  marble  is  wrecked  in  a  river.  Here  the  possession  is 
lost ;  for,  until  the  owner  has  succeeded  in  raising  the  marble, 
the  water  interposes  an  insuperable  obstacle  to  his  freely  deal- 
ing with  it.  In  the  case  of  feri»  natures,  other  examples  are 
given. 

*  JpttetsMcr  potte$nonem  oorpore  et  animo  ;  neque  per  te  ammo,  atU  per  m  eorpoft* 
(D.  41.  2,  8,1.)  rnoalp 
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But  the  opposition  of  another's  will  may  as  effectaally  pre- 
Tent  the  power  of  dealing  with  an  object,  as  an  obstmction 
in  nature.  A  man  does  not  acquire  the  free  power  of  dealing 
with  an  object,  unless  he  has  overcome  the  resistance  of  an 
opponent 

In  acquiring  possession  of  objects  not  before  owned  or  pos- 
sessed by  others,  the  question  is  whether  the  intending  pos- 
sessor has  so  far  overcome  the  physical  difficulties  as  to  be 
able  freely  to  deal  with  the  object  In  this  case,  attention  is 
principally  fixed  on  the  physical  attitude  of  the  claimant.  But 
when  it  is  a  question  of  the  transfer  of  possession,  the  chie^  or 
rather  the  sole  obstacle  in  the  way  of  a  new  possessor  is  the 
will  of  the  previous  possessor.  As  soon  as  that  is  removed, 
there  is  practically  no  hindrance  to  the  new  possessor ;  and  in 
this  case,  attention  is  fixed  chiefly  upon  facts  from  which  the 
intention  of  the  previous  possessor  to  go  out  and  leave  the 
thing  to  the  occupation  of  the  new  possessor,  may  be  with 
reasonable  certainty  inferred.  Thus,  in  the  case  of  delivery 
longa  manUy  it  was  held  that  the  possession  might  be  handed 
over,  if  the  land  was  pointed  out  from  a  neighbouring  height, 
although  the  new  possessor  had  not  actually  set  foot  on  the 
land.  (D.  41,  2,  18,  2.)  The  assumption  is  that  the  will  of  the 
previous  possessor  is  the  only  hindrance  to  the  change  of  pos- 
session, and  when  that  obstacle  is  removed,  the  new  possessor 
is  as  free  to  deal  with  the  land  as  if  he  were  actually  walking 
on  it  Such  an  assumption  is  justified  by  the  ordinary  experi- 
ence of  life,  and  there  is  nothing  in  the  transaction  fairly  to  be 
called  symbolical  or  fictitious.  The  change  of  possession  is  real 
and  actual. 

Many  of  the  difficulties  that  have  surrounded  the  question  of 
possession  have  arisen  from  treating  occupation  as  an  absolute 
quantity,  while  it  is  in  reality  a  question  of  degree ;  and  the 
determination  of  the  quantum  of  power  over  a  thing  that  will 
suffice  to  give  the  occupier  possessory  rights  is  more  or  less 
arbitrary.  Thus,  to  take  a  simple  instance,  I  have  mislaid  a 
book,  and  on  searching  cannot  find  it  Have  I  lost  possession  ? 
For  the  moment  I  have  not  the  power  of  dealing  with  it ;  but 
for  so  slight  a  temporary  hindrance  I  could  scarcely  be  deprived 
of  my  possessory  remedy,  if  I  should  discover  the  book  in  the 
hands  of  some  one  else.  Something  must  turn  upon  the  length 
of  time  that  has  elapsed  since  the  book  was  lost,  the  place 
where  it  was  last  known  to  be,  and  the  diligence  of  the  searches 
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made  for  it.  Bnt  there  comes  a  point  at  which  it  must  be  held 
that  the  object  is  definitely  lost,  and  its  owner  ceases  to  be 
possessor. 

The  question  of  degree  turns  up  in  the  case  of  land.  I 
dearly  occupy  land  upon  which  I  stand,  or  which  is  in  close 
proximity.  To  what  extent  upon  the  strength  of  my  occupy- 
ing an  acre  may  I  claim  possession  over  adjoining  landt  In  a 
settled  country,  this  question  does  not  present  any  legal  diffi- 
culty, because  possession  occurs  in  cases  where  the  land  has 
previously  been  in  the  possession  of  another.  The  limit  of  the 
occupation  is  thus  defined  by  the  boundaries  within  which  the 
previous  possessor  actually  occupied  the  land.  (D.  41,  2,  3,  1.) 
Thus  the  occupation  of  a  small  portion  of  land  will  prima  fade 
establish  a  possessory  right  over  a  large  estate,  or,  it  may  be, 
over  hundreds  of  square  miles.  That  is  strictly  in  conformity 
with  the  definition  of  occupation,  if  we  assume,  in  accordance 
with  the  fact,  that,  on  such  a  transfer  of  possession,  the  old 
possessor  gives  only  that  land  over  which  he  has  exercised 
undisputed  power.  Very  diflTerent  was  the  nature  of  the  act  of 
certain  Europeans,  who,  on  the  first  discovery  of  the  American 
continent,  put  up  a  flag  on  a  few  inches  of  soil,  and,  thereupon, 
supposing  that  they  were  acting  upon  a  rule  of  law,  took  pos- 
session in  the  name  of  their  sovereign  of  the  whole  continent. 
Such  an  extreme  proceeding  is  a  caricature  of  the  Roman  law, 
and  is  manifestly  ridiculous ;  but  a  real  question  remains,  how  fiur 
should  the  possession  of  such  adventurers  be  admitted  as  good 
in  lawt  The  answer  would  depend  on  the  extent  to  which 
they  had  made  good  their  footing,  and  had,  in  fact,  the  power 
of  dealing  with  the  land, — manifestly  a  question  of  degree.  A 
similar  question  arises  with  regard  to  the  discovery  of  veins 
or  beds  of  minerals  To  what  extent  is  a  possessor  of  a  part 
of  a  lode  the  possessor  of  the  lode  itself  t  Very  difficult  ques- 
tions of  that  kind  may  arise.  When  a  conflict  exists,  a  line 
must  be  drawn,  but  to  some  extent  it  must  be  an  arbitrary 
line. 

L  Acquisition  of  possession  in  the  case  of  things  not  before 
owned  {res  nullitu)  or  possessed 

In  such  cases,  to  acquire  possession  is,  at  the  same  time,  to 
acquire  ownership.  The  examples  are  fully  stated  by  Justinian 
and  Gains. 

Therefore  all  you  take  [a  wild  beast,  a  bird,  or  a  fish,  the  moment  it  is 
taken,  becomes  yours,  and]  is  understood  to  be  yours  so  long  a^  you  guard 
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it  and  keep*  it  in.  But  if  it  escapes  your  guard  and  regains  its  natural 
freedom  it  ceases  to  be  yours,  and  becomes  again  the  property  of  him  that 
first  seizes  it.  And  its  natural  freedom  is  understood  to  be  r^^ined  when  it 
has  either  escaped  from  your  sight,  or,  though  it  is  still  in  view,  is  very  hard 
to  follow  up.    (J.  2,  I,  12  ;  G.  2,  67.) 

The  question  has  been  raised  whether,  if  a  wild  beast  be  so  wounded  that 
it  can  be  taken,  it  is  to  be  understood  at  once  to  be  yours.  Some  have 
decided  that  it  is  yours  at  once,  and  continues  to  be  yours  so  long  as  you 
follow  it  up  ;  but  that  if  you  leave  off  following  it  up  it  ceases  to  be  yours, 
and  again  becomes  the  property  of  him  that  first  seizes  it  Others  think 
that  it  is  yours  only  if  you  take  it.  And  it  is  this  latter  opinion  that  we  con- 
firm ;  because  many  accidents  often  happen  to  hinder  you  from  taking  it 

0-  2,  ly  13.) 

In  the  case  of  animals  that  habitually  go  away  and  come  back  again 
[pigeons,  for  instance,  and  bees,  and  hinds,  that  habitually  go  to  the 
woods  and  come  back  again],  the  rule  that  is  [handed  down]  approved  is 
this, — that  they  are  understood  to  be  yours  so  long  as  they  intend  to  return. 
For  if  they  cease  to  intend  to  return  they  cease  to  be  yours,  and  become  the 
property  of  those  that  first  seize  them.  And  it  is  considered  that  they 
cease  to  intend  to  return  when  they  cease  from  the  habit  of  returning, 
a.  2,  I,  15  ;  G.  2,  68.) 

Bees,  too,  are  by  nature  wild.  Therefore  those  that  settle  on  your  tree, 
before  you  hive  them,  are  no  more  yours  than  birds  that  build  their  nest 
there.  And  so  if  any  one  else  hives  them  he  will  be  their  owner.  And  the 
combs  too,  if  they  have  made  any,  may  be  taken  away  by  any  one.  But,  of 
course,  while  they  are  stiU  untouched,  if  you  see  in  time  any  one  entering 
your  lands,  you  can  lawfully  stop  him  from  entering.  A  swarm,  again,  that 
has  flown  away  from  your  hive,  is  understood  to  be  yours  so  long  as  it  is  in 
view,  and  is  not  hard  to  follow  up.  Otherwise  it  becomes  the  property  of  him 
that  first  seizes  it    (J.  2,  i,  14.) 

Peacocks  and  pigeons  also  are  wild  by  nature ,  and  it  does  not  matter 
that  they  are  in  the  habit  of  flying  away  and  flying  back  again — ^for  bees 
too  do  the  same  ;  and  it  is  agreed  that  they  are  naturally  wild.  Deer,  too, 
some  people  have  so  tame  that  they  are  in  the  habit  of  going  to  the  woods 
and  coming  back  again  ;  and  yet  that  they  are  naturally  wild  no  one  denies. 
0.  2, 1,  15.) 

Fowls  and  geese  are  not  wild  by  nature ;  and  that  we  can  understand 
from  the  very  fact  that  there  are  other  kinds  of  fowls  and  geese  expressly 
called  wild.  And,  therefore,  if  your  geese  or  fowls  are  by  an  accident  panic- 
struck  and  fly  away  ;  even  though  they  have  escaped  your  view,  wherever 
they  may  be,  they  are  understood  to  be  yours.  And  the  man  that,  with  an 
intention  to  make  a  gain  of  it,  keeps  those  animals,  is  understood  to  be 
guilty  of  theft    (J.  2,  i,  16.) 

Fish  in  the  well  of  a  boat  are  in  poflflesaion,  but  fiBhee  in  ponds,  where  they  re- 
tain their  natural  freedom,  are  not  in  poeaeiaion.  So  wild  animals  in  a  parit,  retain- 
iag  their  natural  liberty,  are  not  in  the  poeseseion  of  the  owner  of  the  park.  (D.  41, 
%  8,  li.) 

IL  Transfer  of  PosseBsion  (Traditio), 

The  modes  of  transferring  possession  are  cited  herei  but 
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must  not  be  forgotten  that  in  the  later  Roman  law,  such  a 
transfer  usually  operated  as  a  change  of  ownership.  But  in 
order  to  transfer  ownership,  possession  must  first  be  transferred, 
and  it  is  convenient  here  to  indicate  the  several  ways  in  which 
this  might  be  done. 

1.  The  simplest  case  is  where  the  possession  arises  from 
contact. 

A  agrees  to  allow  hia  friend  B  to  take  atones  from  hia  qoarrj.  From  the 
moment  B  aoTera  the  atonea  from  the  rook,  he  aoquirea  poaaeaaion,  and  thereby 
ownership.  A  cannot  prevent  B  from  oanying  away  the  atoaea  thua  aeyered,  beoauae 
B  IB  the  owner  of  the  atonea.    (D.  89,  6,  6.) 

2.  Deposit  of  a  thing  in  a  man's  house  gave  him  possession. 
(D.  23,  3,  9,  8;  D.  47,  10,  5,  2.)  It  was  not  necessary  that  the 
occupier  of  the  house,  or  any  one  in  it,  should  actually  have 
touched  the  object.  (D.  41,  2,  18,  2.)  Of  course,  the  occupier 
of  the  house  must  have  the  intention  of  possessing.  Here  it 
is  not  necessary  to  suggest  any  symbolical  or  fictitious  delivery. 
The  occupier  of  a  house  has  under  his  control  whatever,  to  his 
knowledge,  is  in  the  housa  This  knowledge  is  necessary,  for 
a  man  cannot  be  said  to  have  control  af  a  thing  of  the  exist- 
ence of  which  he  is  ignorant.  The  mere  fact  that  a  thiug  is 
in  a  man's  house  does  not  of  itself  show  that  he  is  possessor 
of  it ;  for  if  it  is  not  within  the  man's  knowledge,  he  can  have 
no  control  over  it. 

3.  Is  the  posaessor  of  land,  by  that  fact  alone,  also  posses- 
sor of  treasure  that  has  been  buried  by  another  in  the  land) 
This  question  was  resolved,  though  not  without  some  differ- 
ence of  opinion,  in  the  negative,  and  it  was  held  that  the 
possessor  of  the  land  did  not  begin  to  possess  the  treasure 
until  he  had  dug  it  up.  (D.  10,  4,  15  ;  D.  41,  2,  44,  pr.)  The 
reason  is,  that  until  the  possessor  of  the  land  has  dug  out  the 
treasure,  he  has  not  got  it  under  his  custody  or  control  Even 
if  he  knew  that  treasure  was  in  the  soil,  and  desired,  to  be 
considered  owner  of  it,  yet,  inasmuch  as  he  had  not  the  physi- 
cal power  of  actually  dealing  with  the  treasure  untU  he  had 
dug  it  out,  he  was  not  a  possessor.  (D.  41,  2,  3,  3.) 
i.  Delivery  of  the  keys  of  a  house. 

And,  again,  if  a  man  sells  valuables  deposited  in  a  warehouse,  as  sooa 
as  he  delivers  the  keys  of  the  warehouse  to  the  buyer,  he  transfers  the 
fyroperty  in  the  valuables  to  the  buyer.    (J.  2,  i,  45.) 

The  deHvery  of  keya  operated  aa  a  transfer  of  poaaeasion,  not  as  a  symbol  of 
doBunioo,   hat  becauae  it  gave  the  buyer  the  meana  of  obtaining  >^e  onatody  off 
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Ihe  goods,  and  at  the  aame  time  deprived  the  Tendor  of  any  power  of  forthev 
dealing  with  them.  (D.  41,  1,  9,  6 ;  D.  41,  2,  1,  21.)  The  deUveiy  of  keya  had 
■o  other  effect.    (D.  18,  1,  74.) 

6»  Delivery  longa  manu. 

Without  auy  actual  contact,  a  person  acquired  posseasion  if 
the  object  were  placed  in  his  presence,  with  the  intention  that 
he  should  have  possession.  (D.  41, 2, 1,  21.)  It  is  assumed  that 
there  is  no  obstacle  to  his  power  over  the  object  except  the  will 
of  the  previous  possessor,  and  that  is  removed. 

A  owet  a  sum  of  money,  which,  at  B's  request,  he  plaoee  before  B»  with  the  inten- 
tion of  tranafecring  the  poeseBsion.  B  immediately,  before  taking  it,  pooieeefe  the 
money.    (D.  46,  8,  7^.) 

A  mUb  an  estate  of  land,  and  showing  it  to  B  from  a  neighbcmring  height^  declares 
that  he  delivers  free  and  imdistorbed  possession.  This  is  a  deliTeiy  of  the  land  to  B. 
iD.  41,  2, 18,  2.) 

6.  Branding,  or  putting  mai^ks  on  an  object  By  putting 
marks  upon  logs  of  wood,  the  possession  was  transferred  (D. 
18,  6,  14,  1) ;  but  the  same  result  was  not  admitted  if  wine 
jars  were  marked^  (D.  18,  6, 1,  2.)  Putting  marks  is  not  a 
symbolical  transfer,  but  proof  of  an  actual  transfer.  Logs  of 
wood  could  not  be  transferred  by  the  hands  of  the  vendor  into 
the  hands  of  the  buyer ;  the  only  mode  of  transfer  in  such 
large  objects  was  delivery  longa  mantu  Upon  such  delivery  it 
was  usual  for  the  purchaser  to  put  his  mark  on  the  wood,  and 
such  marks  were,  therefore,  evidence  of  the  transfer.  But  it  was 
not  usual  to  put  marks  on  wine  jars,  and,  therefore,  the  presence 
of  marks  did  not  create  any  presumption  of  fact  that  the 
possession  had  been  transferred 

An  allegation  in  writing  that  a  transfer  had  been  effected  was  not  oondnsive.  A 
makes  a  gift  of  land  with  alayes  thereon  to  B»  and  Jeolarss  in  writing  that  ha  has 
delivered  possession.  In  point  of  fact  he  had  not.  This  does  not  transfer  the  pos* 
tession  to  B.  But  if  B  reoeived  one  of  the  slaves  included  in  the  gift»  and  forthwith 
lent  him  to  the  lands,  B  acquired  poasession  of  the  lands  through  the  slaTa  (D.  41, 
«r4a) 

B.  The  Intention  {Animus)  requisite  for  Possession. 

Mere  occupation  is  not  possession.  To  constitute  possession, 
besides  the  ability  freely  to  deal  with  a  subject,  there  must  be 
an  intention  to  exclude  all  other  persona  In  the  Roman  law, 
even  this  was  not  enough ;  the  intention  must  be  to  hold  in 
ownership,  and  not  for  any  interest  in  things  falling  short  of 
ownership.  A  man  holding  as  a  tenant  for  years  was  not  a 
possessor.  ^         . 
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A  person  may  ooonpy  without  any  intention  tc  poaeess. 
ThuBy  a  guest  admitted  to  one's  house  or  to  one's  farm,  has  no 
possession ;  for  he  has  no  intention  of  excluding  the  owner. 
(D.  41.  2,  41.) 

Usually  the  intention  to  possess  ooincided.  in  point  of  time, 
with  the  occupation,  as  in  the  ordinary  case  of  delivery  ;  but 
that  was  not  essential,  and  the  occupation  might  begin  with  a 
different  intention. 

Sometimes,  too,  without  delivery,  the  bare  wish  of  the  owner  is  enough  to 
transfer  the  property;  as  when  a  man  lends  it,  or  lets  it  out  to  you,  or 
deposits  it  with  you,  and  then  sells  it  or  gives  it  to  you.  For  although  it  was 
not  on  that  ground  that  he  delivered  it  to  you,  yet  by  the  very  fact  that  he 
su£fers  it  to  become  yours  the  property  in  it  is  at  once  acquired  by  you,  just 
as  if  it  had  been  delivered  on  that  account    (J.  2,  i,  44.) 

This  WIS  oftUfld  deUvery  hrevi  tnanu, 

Bbstraints  on  Acquisition  of  Possession. 

A.  In  respect  of  Things. 

As  a  rule  what  could  not  be  the  object  of  ownership  could 
not  be  the  object  of  possession.  Thus  res  pvbUcce  (D.  41,  2, 
30,  3),  and  reM  dxvini  juris  could  not  be  possessed.  (D.  41,  2, 
30, 1.)  A  free  bom  man  could  not  be  the  subject  of  possession, 
even  although  possession  was  said  to  be  a  r^  facii.  (D.  41,  2, 
23,  2.)  But  the  restrictions  on  ownership  that  sprung  from  the 
fu8  civile  did  not  apply  to  possession  ;  thus  land  out  of  Italy 
oould  not  be  held  in  donUnio  ex  jure  Qtiiritiumj  but  it  could  be 
possessed.  (Theoph.  ad  Inst  2,  1,  40.)  Whatever  could  be  an 
object  of  property,  according  to  the  jus  gentium^  could  be  an 
object  of  possession, 

B.  In  respect  of  Persons. 

What  has  been  said  of  things  is  true  of  persons.  Those  who 
cannot  acquire  as  owners  cannot  acquire  as  possessors.  Thus 
slaves  and  persons  in  potestate  are  subject  to  the  same  disabilities 
in  respect  of  possession  as  of  ownership.  Madmen  (/nriad) 
cannot  acquire  possession,  owing  to  mental  incapacity  (D.  41, 
2,  1,  3),  but  for  the  same  reason  they  cannot  lose  possession, 
except  by  loss  of  occupation,  as  they  are  incapable  of  disclaiming 
possession.  (D.  41, 2,  27.)  Pupilli  could  not  acquire  possession 
without  the  auctoritas  of  their  tutors,  unless  they  were,  old 
enough  to  understand  the  nature  of  the  transaction.  (D.  41,  2, 
32,  2.)    Again,  juridical  persons  (such  as  corporations,  or  a 
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beredUoi  jaeens)  could  not  acquire  possession,  because  they 
had  not  any  animus;  but  for  convenience  they  were  allowed 
to  acquire  possession  by  their  agenta  (D.  41,  2,  1,  22 ; 
D.  41,  2,  2.) 

But  restrictions  on  ownership  peculiar  to  the  jus  eUrile  did 
not  affect  possession.  PeregrirU  could  acquire  possession, 
although,  unless  they  had  commercium,  they  could  not  acquire 
property  by  the  investitive  facts  belonging  to  th^  jus  dtriU, 
Again,  by  law  gifts  from  husband  to  wife  were  invalid,  yet 
property  delivered  to  a  wife  as  a  gift  by  her  husband  was  in 
her  legal  possession.     (D.  41,  2,  1,  4.) 

Loss  OF  Possession. 

Both  oeeupation  and  intention  are  necessary  to  constitiite 
possession;  it  follows,  therefore,  that  if  either  occupation  or 
intention  ceases,  the  possession  is  destroyed.  Some  texts 
appear  to  deny  this  inference,  and  in  a  constitution  of  Diocle- 
tian and  Maximian  (A.D.  290)  it  is  broadly  stated  that  although 
animus  alone  does  not  suffice  to  create  possession,  yet  animus 
alone  is  sufficient  to  keep  it,  once  it  is  fiicquired.  (C.  7,  32,  4.) 
But  the  example  there  given  shows  that  such  is  not  its  true 
meaniug.  The  case  is  put  of  a  man  who  leaves  his  land 
uncultivated  through  fear.  Time  passes  away,  and  from  the 
same  motive  he  does  not  return  ;  still  he  has  not  lost  possession. 
But  this  case  proves  no  more  than  that  the  law  presumes  in 
favour  of  the  continuance  of  a  possession  once  begun,  and 
that  when  no  hostile  occupant  haa  entered  on  a  deserted  fann, 
the  presumption  of  abandonment  of  possession,  arising  from 
neglect,  is  rebutted  by  proof  that  the  occupier  was  deterred 
by  fear,  and  had  no  intention  of  giving  up  possession. 

A.  Loss  of  Possession  (Corpore.) 

Two  cases  must  be  considered.  Either  the  loss  of  occupation 
by  the  possessor  is  followed  by  the  occupation  of  some  one 
else,  or  it  is  not 

I.  Loss  of  occupation : — The  object  not  being  occupied  by 
anyone  else. 

One  continues  to  possess  an  object  so  long  as  one  either  has 
the  custody  of  it,  or  is  in  a  position  to  renew  the  custody  at 
will  (D.  41,  2,  3,  13),  and  so,  in  the  case  of  a  farm,  so  long  as 
there  is  no  hostile   occupant,   the  possessor,  who  has  been 
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merely  neglectfiil,  may  at  any  moment  renew  his  occupation* 
If  there  is  no  physical  obstruction  in  dealing  with  land,  and 
no  opposition  from  the  will  of  a  hostile .  occupier,  there  is  no 
difSculty  in  presuming  a  continuance  of  the  possession,  un- 
less there  is  proof  of  an  intention  to  give  it  up.  (D.  43, 
16,1,25.) 

CftUle  stray  beyond  the  limits  of  their  pasture  and  cannot  be  found.  The  pee- 
seaion  is  lost,  eyen  although  they  do  not  fall  into  anybody's  possession.  (D.  41,  % 
3.  18.) 

A  buries  money  for  the  purpose  of  concealment,  on  the  occasion  of  his  being 
obliged  to  leaye  his  home,  in  a  field  belonging  to  B.  After  some  time  he  returns, 
but  is  unable  to  remember  the  exact  spot  where  his  buried  treasure  lies.  Papiniaa 
daidded  that  the  possession  was  not  lost  by  A  nor  acquired  by  B.  He  said  mere 
deiect  of  recollection  of  the  exact  spot  where  a  thing  was  deposited  ought  not  to  destroy 
possession,  unless  some  one  else  finds  the  tressure.     (D.  41,  2,  44^  pr.) 

A  has  lost  a  gold  chain  ;  he  is  unable  to  recollect  whether  in  his  own  grounds  or 
elMfwhere.  A  has  lost  possession.  (D.  41,  2,  25,  pr.)  The  distinction  between  this 
case  and  the  former  seems  to  be,  that  in  the  former  the  owner  was  considered  as 
knowing  the  place  where  he  oonoealed  his  money,  but  owing  to  forgetf ulnesa^  whioh 
might  at  any  moment  be  remoyed,  he  was  unable  to  point  out  the  exact  spot  There 
existed  the  hope  that  at  any  moment  he  might  recoyer  his  reccUection.  But  in  this 
caae,  A  had  no  due  to  the  place  where  he  lost  his  chain,  and,  so  far  as  it  depended 
on  his  reooUeotioD,  be  would  nayer  recoyer  it. 

Summer  or  winter  pastures  are  left  unoccupied  during  the  reapeodve  parte  of 
the  year  when  they  are  not  used.  The  absence  of  such  use  creates  not  eyen  a  slis^t 
presumption  that  the  possessor  intends  to  give  up  possession.  The  pastures  continoe 
tp  be  in  the  occupation  of  the  posse«or.     (D.  41,  2,  8,  11 ;  D.  48, 16, 1, 25.) 


11.  Loss  of  occupation— object  occupied  by  hostile  possessor. 

Possession  was  lost  when  the  thing  was  occupied  by  any 
one  with  the  intention  of  excluding  the  possessor. 

When  a  moveable  was  stolen,  ixMsession  was  lost  by  the  possessor  and  acquired  by 
the  tiiief.     (B.  41,  2, 15.) 

.    A  person  bound  hand  and  foot  by  trespassers  on  his  own  land,  was  held  to  be 
ejected,  ie.,  to  haye  lost  possession.     (D.  48,  16, 1,  47.) 

TItius  has  gone  from  home  leaving  no  one  in  charge  of  his  house.  During  his 
ahasnoe  Gaius  enteni,  and.  on  the  return  of  Titlus  prevento  him  entering  by  threate  of 
yiolflnoe.  TItius  loses  possession.  (D.  48,  16,  1,  24.)  But  at  what  time  is  pos- 
sBssion  loat^  when  Gaius  enters  or  Titius  returns  f  Labeo  and  the  older  juriste  said 
it  was  when  Gaius  entered,  who  consequently  was  said  to  have  possession  like  a  thief 
\damieitma  jjowaiiig).  Apparently  this  was  the  case  provided  for  by  the  interdict 
ds  diwrsrtiiB  jmMMioM.  (D.  10,  8,  7,  5.)  But  the  necessity  for  that  inteniiot 
disappeared,  when  it  was  held  that  possession  was  not  lost,  in  the  case  stated,  when 
Gafais  entered,  but  only  when  Titius  came  to  know  that  he  had  entered,  or  rather  was 
repsHsd  by  force  on  attempting  to  turn  him  out,  or  from  fear  did  not  try  to  recover 
the  oocupatioo.  (D.'  41,  2,  18,  8;  D.  41,  2,  25,  2;  D.  41,  2,  8,  7-8;  D.  41,  2,  46; 
D.48,16,5;D.4.2,9.pr.) 

Digitized  by  VjOOQIC 


352  POSSESSION. 

B.  LosB  of  Possession,  animo. 

Usually  an  intention  to  give  np  possession  was  accompanied 
by  the  transfer  of  the  occupation,  as  in  traditio  by  a  vendor  to 
a  buyer.  But  the  question  of  animus  became  very  important, 
when  it  was  doubtful  whether  the  occupation  continued  Thus 
to  leave  a  farm  uncultivated,  with  no  one  in  charge,  did  not 
necessarily  destroy  the  owner^s  possession,  so  long  as  no  hostile 
occupant  entered ;  but,  if  the  neglect  was  prolonged,  the  pre- 
sumption arose  that  the  owner  intended  to  give  up  possession. 
(D.  41,  3,  37, 1.) 

A  person  might  lose  possession  by  change  of  anirmu  alone, 
while  keeping  the  occupation.  Thus,  if  a  man  resolves  no 
longer  to  hold  a  thing  as  owner,  he  ceases  to  be  possessor ;  but 
while  he  occupies  it,  no  one  else  can  acquire  possession.  (D. 
41,  9,  3,  6.)  Or,  a  man  may  resolve  to  hold  not  for  himself^  but 
on  behalf  of  another,  and  thereby  that  other  at  once  becomes 
possessor.  (D.  41,  2,  18,  pr.)  This  has  been  called  by  modern 
writers  canstitutum  possessorium,  and  is  the  converse  of  delivery 
brevi  mantu 

SeiA  made  »  gift  of  »  iarm  to  her  sfeep-daughter  by  letter,  and  stated  that  she  wvunld 
oontinae  to  oooapj  the  finn  as  a  tenant^  paying  a  yearly  vent  This  was  held  to 
amount  to  a  transfer  of  the  poesesaioD,  and  therefore  of  tiie  ownership,  to  the  step- 
daughter ;  because  Seia  oeased  Yohmtarily  to  be  a  possessor,  and  aooepted  the  plaM  d 
a  mere  oocapier.    (D.  6, 1,  77.) 


AoQiTisiTioN  OF  Possession  by  AoENra 

A.  By  persons  not  in  the  power  of  the  possessor, 
A  man  acquired  and  retained  possession,  if  he  had  the  inten- 
tion to  exercise  rights  of  ownership  in  respect  of  the  subject 
matter,  although  he  did  not  himself  occupy  the  thing,  provided 
the  occupier  held  on  his  behalf.^ 

A  acquires  possession  of  a  moveable  or  immoveable,  if  the 
moveable  or  immoveable  is  occupied  by  B ;  if  B  and  A  both 
intend  that  A  shall  be  the  possessor,  and  B  fiicts  under  the 
authority  of  A.  (D.  41,  3,  41 ;  C-  7,  32,  1.)  If  that  authority 
was  given  before  B  entered  into  occupation,  from  the  moment 
of  B's  entry  A  became  possessor,  even  before  he  learned  the 
fact  of  B's  entry,     (D.  41,  1,  ]  3,  pr.)     If,  however,  B  has  not  the 

*  A  nimo  uUque  nMSro^  eorpore  vei  nottro  vd  aUeno.     (Paul  Ssnl^  5,  8, 1.) 
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authority  of  A  to  enter,  yet,  if  he  holds  for  A,  and  A  afterwards 
ratifies  his  act»  from  the  moment  of  such  ratification,  A  is 
possessor.     (D.  41,  2,  42, 1.) 

B.  By  slaves  and  persons  in  potestate. 

A  slave,  equally  with  a  freeman,  could  occupy  property 
with  the  intention  of  excluding  all  the  world,  and  therefore, 
but  for  his  disability  to  sue  in  court,  he  was  truly  a  pos- 
sessor. In  the  same  way  a  slave  might  imite  all  the  elements 
forming  a  legal  contract,  but  he  could  not  sue.  He  could 
have  naiuraliB  posaeasio  and  make  a  naturalis  obligatio.  It  will 
appear,  hereafter,  to  what  extent  a  master  could  enforce  con- 
tracts made  by  the  slave ;  at  present  we  must  inquire  to  what 
extent  a  master  could  treat  his  slave's  naturaUa  possessto  as  a 
ground  for  invoking  on  his  own  behalf  the  possessory  in- 
terdicts. 

Two  cases  may  be  conceived  in  which  this  may  occur ;  for 
either  the  slave  acts  under  the  orders  of  his  master,  or  without 
his  authority  or  knowledge.  In  the  first  case,  a  slave  acting 
under  the  orders  of  his  master,  acquires  possession  for  his 
master,  subject  to  precisely  the  same  conditions  as  apply  to 
acquisition  by  a  free  agent.  Thus,  when  a  master  ordered  his 
slave  to  take  possession  of  an  object,  and  the  slave  occupied  it 
with  the  intention  that  it  should  be  acquired  for  Titius  and  not 
for  his  master,  it  was  held  that  the  master  did  not  acquire  the 
possession.     (D.  41,  2,  1,  19.) 

The  next  case  is  where  the  slave  acquires  the  naturalis 
fouurio  of  an  object,  without  the  authority  or  knowledge  of 
the  master.  Whatever  a  slave  obtained  lawfully  as  part  of  his 
peeulium  was  possessed  by  his  master ;  but  what  he  obtained 
wrongfully  or  by  violence  was  not  in  the  possession  of  his 
master.  (D.  41,  2,  24.)  This  rale,  we  are  told  by  Papinian, 
was  based  upon  expediency  {utilitatia  causa  jure  Hngulari  recep^ 
turn)  inasmuch  as  it  would  have  been  highly  inconvenient  to 
require  the  master's  knowledge  or  authority  in  respect  of  every 
item  composing  the  peeulium.  (D.  41,  2,  44,  1.)  Moreover, 
according  to  Paul,  express  assent  to  each  acquisition  was  un- 
necessary, inasmuch  as  by  allowing  a  slave  to  have  a  peeulium^ 
the  master  gave  the  slave  a  general  authority  to  acquire  what- 
ever he  lawfully  could  {quia  nostra  voluntate  intelligantur  pos- 
iidere,  qui  eis  peeulium  habere  permieerimus),  (D.  41,  2,  1,  5.) 
The  distinction  between  a  slave  and  a  free  agent  was4hat,  in 
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the  case  of  a  slave,  a  general  authority  to  acquire  was  sufficient 
to  vest  the  possession  of  any  object  in  the  master  when  the 
slave  had  naturalis  possessio;  but  in  the  case  of  free  agents, 
there  must  be  a  distinct  mandate  for  each  fiicquisition,  or  else 
a  subsequent  ratification. 

With  regard  to  slaves  held  in  common  (D.  41,  2,  42,  pr.; 
D.  41,  2,  1,  7) ;  slaves  held  in  usufruct  (D.  41,  2,  1,  8) ;  and 
slaves  not  owned  but  possessed  bona  fde  (D.  41,  2,  1,  6),  a 
master  can  acquire  possession  to  the  extent  only  that  he  can 
acquire  rights  by  their  contracts. 

A  slave,  if  not  in  the  possession  of  his  own  master,  can 
acquire  for  others  by  their  express  authority.  (D.  41,  2, 
34,2.) 

Those  who  are  in  paternal  power  can  hold  p^euZium,  bat 
cannot  possess  on  their  own  behalf.  In  respect,  however,  of 
things  comprised  in  peculium  eastrense  and  quasirautrenBe^  sons 
could  have  possession,  just  as  they  could  be  owners. 

The  disability  to  possess^  coincides  with  the  disability  to  be 
owners.  When  a  son  acquired  anything  as  part  of  his  peouUum, 
the  possession  was  vested  in  his  father,  even  although  the  son 
was  actually  kept  by  another  as  a  slave,  and  the  &ther  did 
not  know  he  had  the  potestas.  (D.  41,  2,  4.)  On  the  other 
hand,  if  a  man,  under  a  mistake,  thinks  a  certain  person  is  in 
his  power,  when  he  is  not,  he  cannot  acquire  either  posseesion 
or  ownership  through  him.     (D.  41,  2,  50,  pr.) 

Subject  to  these  qualifications,  the  rules  applicable  to  slaves, 
equally  apply  to  persons  under  potestas. 

Loss  OP  Possession  by  Agents. 
A.  By  persons  not  in  the  power  of  a  possessor. 

Just  as  in  the  case  of  a  principal,  so  in  that  of  an  agent, 
possession  may  be  lost  (a)  corpore,  or  (b)  animo.  But  the 
relation  of  principal  and  agent  introduces  some  complications, 
and  a  principal  does  not  lose  possession  in  all  oases,  by  the 
act  or  default  of  his  agent,  although  such  act  or  default,  if  his 
own,  would  undoubtedly  cause  him  to  lose  possession.  The 
first  case  to  be  considered  is  where  the  agent  oeases  to  be 
occupier. 

I.  Loss  by  the  agent,  eofpare. 

Here  three  cases  require  to  be  considered. 

(1.)  The  agent  may  be  ejected  by  a  third  party,  in  which 
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case  it  ia  obviotiB  that  a  hostile  occupation  and  possession 
at  once  arise,  and  the  principal  loses  possession  in  the  same 
way  as  if  he  had  been  personally  evicted  (D.  43,  16, 1,  22). 
Manifestly  in  this  case,  the  possession  is  lost  to  the  princi- 
pal, even  before  a  knowledge  of  the  ejectment  is  brought 
to  him. 

(2.)  The  agent  may  die.  In  this  case  it  was  held  that  the 
principal  did  not  lose  possession,  until  an  adverse  claimant 
entered  into  occupation,  or  the  death  of  the  agent  was  brought 
to  the  knowledge  of  the  principal,  and  he  neglected  to  take 
possession  by  himself  or  some  other  agent.     (D.  41, 2,  40, 1). 

(3.)  If  the  agent  voluntarily  abandons  the  property,  it  may 
happen  that  no  one  enters.  In  this  case,  the  text  above  cited 
(D.  41,  2,  40, 1),  if  alitui  existimandum  ait  be  the  correct  reading, 
would  be  an  authority  to  show  that  possession  was  lost.  But 
some  of  the  MSS.  read  idem  for  aliud.  Even  if  aliud  be  the 
correct  reading,  the  law  would  appear  to  be  altered  by  Justinian's 
constitution  (C.  7,  32,  12)  ;  and  accordingly  in  the  later  law, 
possession  was  not  lost  Even  if  a  third  party  entered  with  the 
connivance  of  the  agent,  according  to  the  same  constitution 
the  principal  did  not  lose  possession,  until  he  had  knowledge 
of  the  fact,  and  neglected  to  assert  his  claim  to  possession. 
(D.  41,  2,  25, 1.) 

2.  Loss  by  the  agent,  animo. 

Could  possession  be  lost  if  the  occupier,  without  ceasing  to 
occupy,  resolved  no  longer  to  hold  for  the  possessor,  but  to 
hold  for  himself?  Undoubtedly  an  occupier  who  thus  tried  to 
make  his  occupation  a  means  of  fraud  would  be  a  mala  fide 
possessor,  but  would  he  not  be  a  possessor?  Would  he  not 
unite  actual  occupation  with  the  intention  to  hold  as  owner, 
and  are  not  these  the  only  elements  of  possession  t  Such 
reasoning  is  unassailable ;  and  if  we  regard  possession  as  a 
mere  anomalous  separation  of  rights  from  investitive  facts,  there 
seems  no  reason  why  the  argument  should  not  have  been  given 
effect  to.  But  if  we  admit  that  possession  meant  really  equit- 
able ownership,  it  would  be  highly  inconvenient  to  allow  a 
mere  occupier  by  cm  act  of  fraud  to  make  himself  possessor, 
and  entitle  himself  to  the  protection  of  the  Interdicts.  If  that 
had  been  allowed,  it  would  have  been  a  serious  drawback  to  a 
system  of  equitable  rights  for  aliens.  We  find,  as  might  be 
supposed,  that  this  danger  was  guarded  against,  and  in  a  very 
simple  way.     It  was  laid  down  that  no  one  having  been  ad- 
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mitted  as  an  occupier  could  by  a  mere  act  of  will  convert  him- 
self into  a  possessor  ;  and  that  no  one  admitted  to  possession 
in  a  given  capacity  could  of  his  own  volition  change  that 
capacity.  ^ 

A  ring  is  left  in  deposit  with  »  jeweller.  He  naolyee  to  deny  the  deporit*  with 
the  intention  of  frandnlently  appropriating  it  to  himself.  He  still  oontinuee  a 
mere  oocnpier,  not  a  possessor ;  but  if  he  remored  it  from  the  shop  where  it  was 
left,  he  became  at  onoe  possessor  and  a  thief.  Bemoving  the  ring  from  its  place 
of  custody  is  a  eonireetaUo,  and  eontreetaiio  was  a  change  in  the  corpui  as  well 
as  in  the  animua.  The  possessor  lost  possessian,  but  had  an  actio  fuHL  (D.  41»  2, 
8, 18.) 

▲  tenant  of  a  farm  hearing  of  the  death  of  his  landlord,  and  that  no  heir  was  likely 
to  be  found,  resolved  to  keep  the  farm  for  himself.  He  is  not  a  possessor,  and  hemoe, 
although  in  this  case  anciently  his  mala  fides  was  no  bar  to  utucapio  (p.  ),  he  did 
not  become  owner  by  uMMopio.     (D.  41,  5,  2,  1.) 

The  owner  of  a  farm  sold  it,  and  gave  an  order  to  the  buyer  to  take  possession. 
The  tenant  of  the  farm  refused  to  allow  the  buyer  to  enter.  The  tenant  was  sob- 
sequently  ejected  by  violence  by  a  third  person.  The  tenant  could  bring  the  interdict 
Unde  vi  against  that  person,  and  in  turn,  was  liable  to  the  same  interdict  at  the 
instance  of  his  landlord.  (D.  43,  16,  12.)  The  distinction  between  this  and  the 
f<irmer  case  is,  that  the  tenant's  refusing  admission  to  the  buyer  was  a  refusal  to  admit 
his  landlord.  By  such  a  ref  osal  the  landlord  was  deprived  of  his  land  eorpore  as  well 
as  animo.  The  landlord  could  thei*efore  bring  the  interdict  against  his  tenant, 
who  thus  made  himself  a  possessor,  although  as  against  his  landlord  his  poiaessio 
was  viUoM.  But  his  possession  was  not  invalid  as  against  the  person  who  evicted 
him. 

Suppose  it  was  the  vendor  that  ejected  the  tenant  by  force.  In  this  case,  as 
before,  the  tenant  is  liable  to  the  landlord,  but  the  buyer  is  likewise  liable  to  an 
interdict  Unde  vi  at  the  instance  of  the  tenant  Even  if  the  buyer,  in  ejecting  the 
tenant,  had  acted  at  the  request  of  the  landlord,  it  was  no  defence,  for  an  order  to  do 
an  illegal  act  is  not  valid.     (D.  48,  16,  18,  pr.) 

A  tenant,  without  the  knowledge  of  his  landlord,  lets  to  a  sub-tenant.  Hie 
landlord  retains  possession  through  his  sub-tenant»  as  his  agent.     (D.  41,  2,  26,  1.) 

A  tenant  buys  the  farm  he  occupies  from  a  person  he  believes  to  be  heb  to  his 
landlord.  He  at  onoe  becomes  possessor,  even  if  that  person  proves  not  to  be  hsiz. 
(D.  41,  8,  83,  1.) 

a  By  slaves  and  persons  in  potestate, 

1.  Loss  eorpore.  By  a  slave  or  person  in  potestaUy  possession 
was  lost  eorporey  when  it  would  have  been  lost  in  the  hands  of 
a  free  agent. 

2.  Loss  animo.  In  this  case,  there  was  a  difference  between 
a  slave  and  a  free  agent 

A  free  agent,  while  retaining  physical  occupation,  cannot, 
by  a  mere  act  of  will,  decide  to  hold  for  himself  or  another  and 
thereby  destroy  the  possession  of  his  principal.  But  if  the 
agent  ejects  the   principal  in   the  case  of  land,  or  actually 


^  Semo  siH  ipse  oausam  fossessionit  mature  potest.     {D.  41 
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deals  with  a  moveable  in  such  a  manner  as  to  involve  a  con^ 
trectaiio  ret,  and  thereby  a  change  in  the  holding  (earpore),  the 
agent  becomes  a  possessor  wrongfally,  bnt  still  a  possessor. 
In  the  case  of  a  slave,  however,  the  possession  was  not  lost  by 
any  such  dealing  with  the  object,  if,  as  a  fact,  the  thing  con- 
tinued in  his  custody  or  power.  The  rule  applied  that  the 
possession  of  the  slave  is  the  possession  of  the  master. 

A  slftve  Btole  property  from  his  master.     So  long  m  the  tUmre  did  not  actaallj 
part  with  the  property,  it  remained  in  the  poaseBBion  of  the  master.     (D.  41,  2, 16.) 

A  slaVe  nms  away  from  his  master  with  the  intention  of  nerer  returning.  He  is 
Btffl  in  the  posseasion  of  his  master  (D.  41,  2,  IS,  pr. ;  D.  41,  2,  16),  unless  he  is 
poaoeaped  by  another.  (D.  41,  2,  60,  1.)  Ulpian  explains  this  deoision  by  saying 
that  a  sLftve  cannot  be  allowed  to  take  away  his  master's  poasession. 

A  farm  waa  given  to  a  master  in  mortgage,  and  his  own  slave    by  violenoe 
ejected  the  master.    Keverthaless,  the  possession  of  the  slare  wi^  the  possoBB^o^  of  tb? 
r,  and  the  xmster  retained  legal  poaseMion.    (D.  41,  2,  40,  p,) 


Remedies. 
1.  Remedies  in  respect  of  rights  of  possession  of  immoveables. 

Hie  interdicts  Unde  vi  and  quod  vi  anU  dam  were  the  ancient  remedies  for  a  pos- 


In  latar  times,  however,  it  wonld  appear  that  an  altematiTe  procedure  by 
meana  of  actions  was  allowed.  The  interdicts  seem,  indeed,  to  have  been  pushed 
aside  by  possessory  eondietiones.  Thus  we  are  told  there  was  a  possessory  condicUo 
for  the  recovery  of  land  analogous  to  the  eondietio  fiiHiva  for  stolen  goods.  (D.  47, 
2,  25,  1.)  Again,  it  is  said  that  an  owner  coold  bring  a  eondieHo  to  recover  his 
ownerahip,  a  possessor  to  get  back  his  possession.  (D.  18,  8,  2.)  The  distinction 
between  vUerdieium  and  eondietio  consisted  entirely  ui  the  forms  of  procedure  (see 
Book  IV.,  Proceedings  in  Jure);  and  after  the  changes  made  by  Diodetian,  there 
waa  no  distinction  whatever  except  in  words. 

2.  Tbe  remedies  in  respect  of  the  investitive  fact  of  posses- 
sion were  the  interdicts  I7ti  possidetis  and  Utrubi.  These  inter- 
dicts could  be  used  only  for  protecting  possession,  not  for 
acquiring  it.^ 

The  interdicts  that  are  the  means  of  retaining  possessions  are  Uti possidetis 
and  Utrubi.  These  are  granted  when  two  parties  are  at  variance  in  regard 
to  the  ownership  of  some  property ;  and  the  prior  question  is  raised,  which 

>  The  formula  of  UHpo$iideti$  given  by  Festns  is :  "  UH  nunc  postidetit  eum  fundunn, 
^[uo  de  ogiMir,  quod  necvineo  eiam  nee  precario  alter  ab  aUero  poetideUt,  ita  poeeideaMe 
adnenue  ea  vim  fieri  veto** 

In  the  Digest  it  is  given  thus  i—Prcetor  ait :  "  Uti  eae  aedee,  quibut  de  agitur,  nee 
OT  nee  dam  nee  precario  alter  ab  altero  poeeidetie,  quominue  ita  poandeatie,  vim  fieri  veto. 

**  De  doade  hoe  intercUetum  non  dabo, 

"Nequeplurie  quam  quanti  ret  erit;  intra  annufli,  quoprimum  eaperiundi  potettae 
fuerit  agere permittam."    (D.  48,  17,  1,  pr.) 

The  interdict  Utmbi  is  mentioned  in  D.  48,  81,  1,  pr.  Praeior  ait:  **  Utrubi  ?Ue 
homo,  quo  de  agiiur,  mc^ore  parte  hujuece  anni  fuitt  quo  minut  it  eum  ducat,  vim  fieri 
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of  the  two  is  to  go  to  law  as  possessor,  and  which  as  claimant  ?  [To  dedde 
this  question  the  Uti  Possidetis  and  UtruM  have  been  introduced]  (J.  4, 
15,4;  G.  4,148.) 

If  lands  and  houses  are  at  stake,  the  interdict  UH possidetis  is  employed; 
if  the  possession  of  moveables,  the  interdict  Utruhi,    (J.  4, 15, 4A;  G.  4, 149.) 

Now  the  force  and  effect  of  these  two  interdicts  was  among  the  ancients 
widely  different.  In  the  case  of  the  interdict  Uti  possidetis^  he  that  was 
in  possession  at  the  time  of  the  interdict  prevailed,  if  only  he  had  not  obtained 
possession  from  his  opponent  by  force  (z/i),  by  stealth  {cl€un\  or  by  leave 
{precario),  A  third  party,  however,  he  might  have  driven  out  by  force, 
or  from  him  he  might  have  stealthily  snatched  the  possession,  or  be  might 
have  begged  leave  to  become  possessor.  But  in  the  case  of  the  interdict 
Utrubi^  he  that  was  in  possession  during  the  greater  part  of  that  year  pre- 
vailed, if  only  he  was  in  possession  as  against  his  opponent  neither  by 
force,  nor  by  stealth,  nor  by  leave.  [And  this  is  sufficiently  shown  by  the 
very  words  of  the  interdicts.]    (J.  4,  15,  4A  ;  G.  4,  150.) 

The  year,  too,  is  reckoned  backwards.  And  so,  if  you,  for  instance,  were 
in  possession  for  eight  months  before  me,  and  I  for  the  seven  later  months, 
I  shall  be  preferred,  for  possession  during  the  first  three  months  will  not 
help  you  in  this  Interdict ;  it  belongs  to  the  previous  year.    (G.  4,  152.) 

At  the  present  day,  however,  the  usage  is  different  For  the  effect  of 
both  interdicts,  as  fiax  as  regards  possession,  has  been  made  just  the  same. 
So  then,  whether  the  object  in  dispute  is  landed  property  or  a  moveable,  he 
prevails  that  at  the  time  of  the  law-suit  holds  the  property  in  his  possession, 
if  only  he  has  not  got  possession  from  his  opponent  b>  force,  by  stealth,  or 
by  leave.    (J.4,I5,4A.) 

Now  under  the  interdict  Uirubi^  a  man  profits  not  only  by  his  own  posses- 
sion, but  by  another's,  if  fairly  reckoned  as  accessory;  by  the  former  possession, 
for  instance,  of  a  man  whose  heir  he  is,  or  from  whom  he  has  bought  the 
thing,  or  received  it  as  a  gift  or  by  way  of  dowry.  If,  therefore,  the  lawful 
possession  of  another,  when  joined  to  our  possessions,  overtops  the  opponent's 
possession,  then  under  that  interdict  we  prevail.  But  if  a  man  has  no  posses- 
sion of  his  own,  no  time  beyond  is  given  or  can  be  given  as  accessory  thereto. 
For  to  what  is  itself  nothing  there  can  be  no  accession.  If,  then,  a  man's 
possession  is  tainted — that  is,  acquired  from  his  opponent  by  force,  by  stealth 
or  by  leave — no  accession  is  given.  For  his  own  possession  profits  him 
nothing.    (G.  4»  151.) 

Possession  is  held  to  include  not  merely  personal  possession,  but  posses- 
sion by  another  in  our  name ;  and  this  even  though  that  other  is  not 
subject  to  our  power,  as  when  he  is  a  tenant  or  a  lodger.  We  may  possess, 
too,  by  means  of  others  with  whom  we  have  deposited  anything,  or  to  whom 
we  have  lent  it.  This  is  the  meaning  of  the  common  saying,  that  we  can 
keep  possession  by  means  of  any  one  that  is  in  possession  in  our  name. 
Moreover,  it  is  decided  that  possession  may  be  kept  by  intention  as  well : 
that  is,  that  although  we  are  not  in  possession,  either  personally  or  by 
means  of  others  acting  in  our  name,  yet  if  we  had  no  intention  to  abandon 
possession,  but  went  away  with  a  view  to  returning,  we  still  keep  possession. 
Possession  may  be  gained,  too,  by  means  of  others,  as  we  have  set  forth  in 
the  Second  Book.  But  there  is  no  doubt  that  it  cannot  be  gained  by  a  bare 
intention  only    (J.  4,  15,  5  ;  G.  4,  153.) 
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The  third  division  of  interdicts  is  this : — ^They  are  either  simple  or 
double.  They  are  simple  when  one  party  is  plaintiff  and  the  other  defen- 
dant, as  in  all  interdicts  for  restitution  or  production.  For  the  plaintiff  is 
he  that  desires  restitution  or  production ;  the  defendant  is  he  from  whom 
such  restitution  or  production  is  desired.  Of  interdicts  of  prohibition,  again, 
some  are  simple,  others  double.  When,  for  instance,  the  Praetor  forbids 
anything  to  be  done  in  a  sacred  place,  or  on  a  public  river  or  its  bank,  the 
interdicts  are  simple :  for  the  plaintiff  is  he  that  desires  that  nothing  be 
done,  the  defendant  he  that  tries  to  do  it  Of  double  interdicts,  again,  UH 
possidetis  and  Utrubi  are  examples.  They  are  called  double  because  both 
parties  to  the  suit  stand  on  the  same  footing,  neither  being  specially  defen- 
dant or  plaintiff,  but  each  sustaining  both  parts  alike:  (J*  4*  1 5t  7 ;  G.  4, 
i56-i6a) 

The  Praetor  certainly  speaks  with  both  in  words  to  the  same  effect,  for 
the  final  form  in  which  these  interdicts  are  framed  is  this  : — *'  As  you  now 
possess,  I  forbid  any  violence  to  be  done  to  hinder  you  from  so  possessing" 
{Uti  nunc  possidetis,  guominus  ita  possideatis  vim  fieri  veto) ;  and  again  of 
the  other  interdict, — "  Wherever  and  with  whom  this  slave  in  dispute  has 
been  during  the  greater  part  of  this  year,  I  forbid  any  violence  to  be  done 
to  hinder  him  from  leading  him  away "  {Utruln  hie  homo  de  quo  agitur, 
parte  majore  hujus  anm  fuit^  quominta  is  eum  ducat^  vim  fieri  veto), 
(G.  4,  160.) 

Explanation  of  souee  General  Maxims. 

Nihil  commune  habet  proprietas  cum  possessione.   (D.  41,  2, 12, 1.) 
Niec  paasesiio  et  proprietas  misceri  debent     (D.  41,  2,  52,  pr.) 

Possession  stands  in  the  Roman  Law,  alongside  ownership, 
in  parallel  but  independent  lines.  If  there  was  a  donbt  whether 
the  person  claiming  to  be  owner  was  not  also  the  possessor, 
the  question  mast  be  raised  by  an  independent  possessory 
suit,  and  the  suit  must  proceed  to  its  termination  without 
raising  or  deciding  any  right  of  ownership.  (D.  41,  2,  35.) 
It  was  thus  incompetent  to  allege,  by  way  of  defence  to  a 
possessory  action,  that  the  defendant  was  the  true  owner ;  and 
only,  if  worsted  in  that  contest,  could  the  defendant  bring,  as 
plaintiff,  an  action  to  recover  the  property  from  the  person 
determined  to  be  possessor.  It  was  even  doubted  whether  a 
true  owner,  having  once  begun  an  action  to  recover  the  pro- 
perty, could  drop  the  action,  and  proceed  by  the  Interdict 
Uti  possidetis  to  recover  the  possession.  Inasmuch  as  a  petitory 
action  could  be  brought  only  against  a  possessor,  it  was  argued 
that  the  bringing  of  such  an  action  was  au  implied  admission  that 
the  defeudant  was  possessor;  but  Ulpian  says  (D.  41,  2, 12, 1) 
that  the  correct  view  wa&  that  these  were  alternative  modes  of 
proceediufiT  and  there  was  nothing  to  hinder  a  persoiuafter  jbe> 
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ginning  a  petitory  action,  to  drop  it  and  sne  for  possessioiL. 
This  peculiarity,  the  self-contained  completeness  of  possessory 
suits,  is  retained  by  those  systems  of  continental  law  that  have 
been  borrowed  from  the  Roman  law.  There  is  no  conc^vable 
advantage  in  the  duplication  of  suits  that  have  in  substance 
the  same  object,  and  the  English  law  permits  a  defendant  in 
possession,  even  wrongfully,  to  plead  that  he  has  a  good  title 
to  the  property,  thus  disposing  in  one  action  of  questions,  which 
in  the  Roman  Law  would  have  required  first  a  suit  for  posses- 
sion, and  afterwards  a  vindication. 

As  a  matter  of  fact,  however,  it  was  usual  in  the  Roman  la^w 
to  attain  the  same  end  by  introducing  the  question  of  owner- 
ship on  a  suit  for  possession.  **In  wagers  under  interdicts, 
although  there  is  no  question  of  ownership,  but  only  of  posses- 
sion, still  we  ought  to  show  not  merely  that  we  have  had 
possession,  but  that  what  we  have  possessed  is  our  own."  ^ 

Adver8U8  eatraneos  vitiosa  possessio  prodesse  solet,  (D.  41,  2,  53.) 

In  the  statement  given  above  an  important  element  of  pos- 
session has,  in  order  to  avoid  confusion,  been  omitted.  It  has 
been  stated  that  a  possessor  is  entitled  to  the  protection  of  in- 
terdicts. That  proposition  is  too  wide.  An  injusta  or  vitiosa 
possessio  is  not  protected,  except  against  eatraneL 

A  person  who  has  obtained  that  which  immediately  before 
was  in  the  possession  of  another  vt,  c&im,  or  precario^  is  not  en- 
titled to  protection  as  against  that  person.  As  ctgainst  that 
person  the  possession  is  said  to  be  mtiosa,  But  against  all  other 
persons  {extranet)  he  is  entitled  to  retain  the  possession.  Thus 
if  A  is  in  possession  of  a  farm,  and  B  against  his  will  (in),  or 
without  his  consent  {ehm)  (p.  252)  obtains  possession,  B  will  be 
defeated  in  a  possessory  suit  at  the  instance  of  A.  But  if  C,  D, 
or  E  were  to  bring  a  possessory  suit,  B  would  succeed  in  retain- 
ing possession.  Again,  if  A  had  let  this  land  to  B  on  the  terms 
of  a  precarivmy  and  B  refosed  to  give  up  possession,  and  were 
ejected  by  A,  B  could  not  succeed  in  a  promissory  suit  against 
A,  inasmuch  as  B  held  from  A  precario. 

From  this  it  follows  that  possession  cannot  have  a  legal  com- 
mencement imless  with  the  consent  of  the  previous  possessor. 


^  In  tponsumUma,  quae  ex  interdieUt  fiurU,  etiamsi  non  proprietatu  ed  quauUo  jed 
tanium  posaessioniij  tamen  non  tolwn  possedisse,  ted  eUam  noetrum  poeeedme  doemi 
debeat.     (Quint.  Inst  Orat.  7,  5.) 
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or  in  cases  where  the  possession  is  vacant,  as,  by  the  abandon- 
ment of  the  possession  or  death  of  the  possessor. 

It  is  convenient  to  speak  of  mere  possession  as  obtaining 
the  protection  of  law,  without  incessantly  repeating  this  im- 
portant qualification ;  but  it  must  be  kept  in  mind  that  tiie 
Boman  law  did  not  protect  a  man's  possession,  unless  that  had 
a  lawful  commencement,  except  against  those  persons  who  had 
no  right  to  complain. 

Incertam  partem  possidere  nemo  potest.    (D.  41,  2,  3,  2.) 

A  person  cannot  have  possession  of  an  indefinite  or  undeter- 
mined portion  of  a  thing,  as  if  I  deliver  to  you,  whatever  may 
be  my  share  of  the  land,  or  I  wish  to  possess  whatever  Titius 
possessed,  not  knowing  what  that  was.  (D.  41,  3,  32,  2.)  But 
this  does  not  prevent  two  or  more  persons  from  possessing 
together,  in  definite  shares,  any  given  object     (D.  41,  2,  26.) 

Iffnoranti  possessio  nan  cuiquiriiur. 

This  maxim  has  been  considered  in  relation  to  acquisition  by 
slaves.  Here  it  is  important  merely  to  avoid  a  misconstruction. 
The  meaning  of  the  maxim  is  that  a  person  cannot  without  his 
consent,  and  therefore  not  without  his  knowledge,  obtain  pos- 
session of  a  thing  by  means  of  an  agent.  Of  course,  if  the 
possessor  himself  obtains  possession,  he  has  necessarily  a  know- 
ledge of  the  &ct.  This  is  all  that  is  meant  It  does  not  mean 
that  possession  is  not  acquired  through  an  authorised  agent, 
until  the  fact  of  the  possession  is  brought  to  the  knowledge  of 
the  principal. 

Plures  eandem  rem  in  solidum  possidere  non  possunt    (D.  41, 2,  3,  5.) 

Two  persons  may  unite,  as  against  all  others,  to  share  the 
possession  of  a  given  object ;  but  two  persons,  claiming  against 
each  other,  cannot  both  be  possessors  of  the  same  thing.  This 
follows  from  the  nature  of  possession,  namely,  the  occupation 
of  a  given  object  with  the  intention  of  excluding  all  the  world 
from  the  use  and  enjoyment  of  it  Hence,  where  a  previous 
possession  continues,  it  follows  that  no  new  possession  can  have 
commenced ;  and,  conversely,  where  a  new  possession  is  ad- 
mitted, the  previous  possession  must  be  held  to  have  ceased. 

An  exception  to  this  rule  exists  in  the  case  of  precarmm, 
Pomponius  says  (D.  43,  26, 15,  4)  that  both  the  landlord  and  the 
tenant  in  the   case   of  precarium  possess  the  subject  of  jthe 
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tenancy.  As  appears  hereaffcer,  a  tenant  at  will  (preeario)  was 
originally  possessor,  in  the  sense  of  being  able  to  hold  adversely 
to  his  landlord  as  well  as  to  the  world  at  large.  But  when  a  legal 
remedy  was  given  to  the  landlord  to  enable  him  to  evict  the 
tenant,  an  illogical  but  convenient  compromise  was  effected. 
The  tenant  was  left  with  possessory  rights  against  the  world 
at  large,  although  no  longer  able  to  hold  against  his  landlord, 
and  the  landlord  was  invested  with  a  possessory  right,  so  as  to 
be  able  to  recover  the  property  from  third  persons. 

Nemo  Mi  ipse  eauaam  poseessionie  mutare  potest  (D.  41,  2,  19,  1.) 

Gains  2,  52-61  (p.  269)  explains  a  peculiar  case  of  acquisition 
by  usucapio  by  a  mala  fide  possessor.  A  person  possessing  pro 
herede  acquired  the  inheritance  in  one  year,  although  he  knew 
he  was  not  heir.  By  the  above  rule  a  possessor  of  property 
belonging  to  the  inheritance  in  the  capacity  of  owner  or  buyer 
or  depositee  or  tenant,  could  not,  by  resolving  to  possess  in 
future  in  the  character  of  heres,  obtain  the  benefit  of  the  short 
and  dishonest  prescription.  (D.  41,  3,  33,  1.)  The  rule  also 
prevented  a  tenant  of  a  farm,  resolving  on  the  death  of  his 
landlord,  to  be  no  longer  an  occupier,  but  to  possess  pro  herede^ 
from  getting  the  benefit  of  the  prescription.  A  man  cannot 
change  the  character  in  which  he  occupies  or  possesses,  so  as  to 
obtain  ownership  by  usucapio.  (D.  41,  5,  2,  1.)  If,  however, 
such  a  person  left  possession  and  subsequently  re-entered  on  a 
new  title,  this  rule  did  not  apply.  (D.  41,  2,  19, 1.)  After  the 
constitution  of  Hadrian,  mentioned  by  Gaius,  abrogating  this 
ancient  species  of  dishonest  usucapio,  the  rule  ceased  to  be  of 
any  importance,  and  is  rarely  mentioned  in  the  Digest. 

THE  HISTORY  OF  POSSESSION. 

Adverse  Possession. — A  broad  distinction  was  drawn  by  the 
Roman  jurists  between  possession  and  ownership.  Ulpiau  says 
the  interdict  tM  possidetis  was  introduced  because  there  ought 
to  be  a  distinction ;  for  it  may  happen,  as  he  says,  that  a 
possessor  may  not  be  owner,  or  an  owner  may  not  be  pos- 
sessor, or  that  the  owner  may  be  possessor.  (D.  43,  17,  1,  2.) 
As  applied  to  ownership,  the  distinction  taken  by  Ulpian  may 
be  expressed  thus  : — A  possessor  that  is  not  at  the  same  time 
owner,  is  a  person  that  exercises  the  rights  of  ownership, 
although  not  invested  with  ownership  by  any  investitive  or 
transvestitive  fact  (for  the  sake  of  brevity,  say  simply  any 
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investitive  fact).  An  ovmer  that  is  not  at  the  same  time  a 
possessor,  is  a  person  invested  with  ownership  by  some  in^ 
vestitive  fact,  although  he  does  not  exercise  any  of  the  rights 
of  ownership.  In  short,  there  is  a  separation  between  two 
things  that,  in  contemplation  of  law,  must  go  together — ^the 
exercise  of  a  right  and  its  investitive  fact.  The  person  in^ 
Tested  does  not  exercise  his  rights,  and  the  person  exercising 
the  rights  is  not  invested  with  the  ownership.  So  expressed, 
the  idea  of  possession  is  perfectly  simple.  Whether  the  person 
(not  invested),  but  still  exercising  the  rights  of  ownership, 
thinks  or  does  not  think  himself  owner,  is  at  present  beside  the 
question.  He  is  a  possessor,  and  not  an  owner,  if  there  really 
be  (whatever  he  may  think)  no  investitive  fact  in  his  &vour. 

What  attitude  ought  the  law  to  adopt  towards  a  mere  pos- 
sessor ?  The  answer  to  this  must  differ  according  as  we 
consider  the  relation  of  the  possessor  to  the  owner,  and  to 
persons  other  than  the  owner.  Manifestly  as  against  the 
owner  a  possessor  can  have  no  right  to  the  thing  in  his  pos- 
session. The  law  specifies  certain  investitive  facts  as  the 
condition  of  ownership.  If  then  it  were  to  treat  as  owner  a 
person  that  had  not  acquired  the  ownership  by  any  investitive 
fitct,  and  to  refuse  to  regard  as  owner  the  person  that  had 
acquired  ownership  by  an  investitive  fact,  it  would  stultify 
itself.  But  as  against  a  person  that  is  not  owner,  a  possessor 
stands  in  a  very  different  position.  If  A  enters  on  land  pos- 
sessed by  B,  and  neither  A  nor  B  asserts  that  the  land  belongs 
to  him  by  any  investitive  fact,  there  is  nothing  unreasonable 
in  saying  that  B  should  be  protected  in  his  possession  against 
A.  To  use  the  expression  of  Paul,  as  between  A  and  B,  B  has 
the  better  right  to  the  possession.  (D.  43,  17,  2.)  In  a  con- 
troversy between  them,  it  is  immaterial  that  B  does  not  claim 
to  have  any  right  of  property  fomided  on  any  investitive  fact ; 
for  A  is  in  the  same  position. 

To  a  modern  jurist,  adverse  possession — the  temporary  and 
abnormal  separation  of  the  enjoyment  of  property  from  the 
title  to  it — ^is  the  only  possession  with  which  he  is  concerned  ; 
and  he,  therefore,  comes  to  the  consideration  of  Roman  law 
with  the  unsuspecting  conviction  that  it  was  for  the  benefit  ot 
adverse  possessors  that  the  Possessory  Interdicts  were  intro- 
duced. What  is  true  of  modern  writers  is  to  a  very  large 
extent,  if  not  equally,  true  of  the  Roman  jurists  in  the  classical 
period  of  Roman  law.     Paul  or  Papinian  had  probably  no  occa- 
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(rion  to  invoke  the  aid  of  Interdicts  except  for  adverse  pos- 
sessors, or  for  owners  who  preferred  to  use  the  possessory 
remedy  instead  of  proceeding  on  their  title.  If  there  had 
never  been  anything  more  than  this,  it  would  be  indeed  im- 
possible to  understand  the  crotchets  or  reconcile  the  incon- 
sistencies of  the  Roman  law  of  Possession. 

Inconsistency  and  arbitrariness,  however,  generaUy  point,  in 
the  Roman  law,  to  a  historical  explanation.  It  is  the  &te  of 
many  rules  and  institutions  to  have  a  reasonable  commence- 
ment and  a  useful  career,  but  long  to  survive  their  usefulness. 
It  is  the  fate  of  other  institutions  to  be  introduced  for  a  distinct 
object,  and  when  that  object  ceases  to  exist,  to  be  utilised  for 
analogous  but  not  identical  purposes.  In  the  case  of  posses- 
sion, all  the  peculiarities  of  the  Roman  law  admit  of  a  satis- 
factory explanation,  if  we  start  with  the  hypothesis  that 
Interdict  possession  was  not  created  for  adverse  possessors, 
but  for  a  wholly  different  class  of  persons.  The  only  case  that 
a  modem  jurist  has  to  consider  is  the  case  of  a  man  who  holds 
innocently  against  all  the  world,  but  wrongfoUy  as  against  the 
true  owner.  But  the  case  for  which  Interdict  possession  was 
brought  in  was  where  a  man  held  innocently  as  against 
all  the  world,  and  wrongfully  as  against  nobody.  Interdict 
possession  was  introduced  for  the  purpose  of  securing  the 
enjoyment  of  property,  in  cases  where  by  the  civil  law  no  title 
to  property  could  be  recognised.  Just  as  the  Praetor  widened 
and  enlarged  the  law  of  Contract,  just  as  he  expanded  the  law 
of  Inheritance  and  bestowed  new  powers  of  Testation,  so,  in  the 
view  I  take,  did  he  broaden  the  law  of  Property ;  and  the  in- 
strument he  employed  was  Interdict  possession.  Possession 
was  thus  not  an  end  in  itself;  it  was  a  means  to  an  end ;  and 
the  mode  in  which  it  was  used  cannot  correctly  be  understood 
unless  with  reference  to  the  object  for  which  it  was  intended. 

In  Rome,  owing  to  the  form  of  civil  procedure,  questions  of 
possession  always  took  precedence  of  questions  of  ownership. 
(6.  2,  148,  p.  358.)  The  most  ancient  civil  action  in  Rome-  was 
the  aacramentum.  The  dramatic  and  interesting  features  of 
that  proceeding  are  set  forth  under  the  Law  of  Procedure. 
After  the  dramatic  incidents  closed,  and  before  the  case  could 
go  for  trial,  the  Prs&tor  was  called  upon  to  decide  a  preliminary 
question  of  high  importance.  The  proceedings  involved  the 
affectation,  that  there  was  neither  a  plaintiff  nor  a  defendant 
before  the  coui-t,  but  only  two  people  quarrelling. .  Thcr  first 


ACTIO   SACRAMENTI.  365 

step,  therefore,  incumbent  on  the  Pr»tor  was  to  decide  which 
should  be  plaintiff  and  which  defendant.  This  question  could 
not  be  determined  in  an  arbitrary  manner,  first,  because  the 
burden  of  proof  rested  on  the  plaintiff,  and  in  many  cases  this 
was  tantamount  to  a  victory  for  the  defendant ;  and  secondly, 
it  was  necessary  to  provide  for  the  custody  of  the  property 
pending  the  suit  These  circumstances  pointed  to  the  fairness 
of  giving  the  advantageous  position  of  defendant  to  the  pos- 
sessor— the  man  actually  in  possession  when  the  controversy 
arose.^ 

A  common  case  that  would  occur  would  be  this:  A  has 
occupied  a  farm  for  a  considerable  time.  B  appears  on  the 
scene  claiming  it  as  his  property  and  ejects  A.  A  commences 
an  actio  sacramenti  before  the  Pr»tor.  To  which  of  them  ought 
the  Praetor  to  give  the  position  of  defendant  t  Prima  facie  to 
B,  for  he  is  found  in  occupation  when  the  legal  proceedings 
cohimence.  But  it  is  an  elementary  maxim  that  a  man  ought 
not  to  be  allowed  to  obtain  a  benefit  to  the  prejudice  of  another 
by  his  own  wrong,  and  it  would  be  an  encouragement  to  law- 
lessness to  give  any  advantage  to  B.  We  may  assume,  there- 
fore, that  A  would  be  made  defendant  and  restored  to  the 
occupation  until  B  proved  his  title.  In  the  technical  language 
of  the  law,  B's  possession  was  injtuta  or  vitioaUy  and  therefore 
undeserving  of  support.  Nor  would  the  position  of  B  be  much 
improved  if  instead  of  ejecting  A  by  force,  he  waited  an  oppor- 
tunity when  A  was  from  home  to  take  possession  of  A's  land. 
Thus  it  was  inevitable  that  the  notion  of  possession  should  take 
a  definite  legal  shape  in  the  mind  of  the  Praetor. 

When  we  turn  to  the  latest  phase  of  Roman  law  we  find  that 
the  only  use  ascribed  to  the  Interdicts  Uti  Possidetis  and  Utrubi 
was  to  determine  a  question  of  possession  as  preliminary  to  an 
action  to  recover  property  (J.  4,  15,  4)  ;  and  the  sole  effect  of 
a  judgment  was  to  determine  which  of  the  parties  should  be 
plaintiff  or  defendant  in  the  subsequent  proceedings.  (D.  41, 
2,  35.)  But  this  could  not  have  been  the  original  purpose  of 
those  Interdicts :  for  the  question  of  possession  as  preliminary 
to  a  vindication  was  the  precise  question  that  the  Praetor 
himself  decided  in  the  actio  sacramenti ;   and  no   occasion  or 

^  So  closely  was  the  position  of  defendant  associated  with  the  strict  legal  notion 
of  poflsesaion  that  certain  jurists  held  that  an  action  for  the  recovery  of  property 
could  not  be  brought  against  a  man  who  had  detentio  only  ;  but  the  inconvenience  ol 
this  view  is  obvious,  and  it  was  condemned  by  Ulpian.     (D.  6,  1,  9.) 
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neoeesity  exiBted  for  the  introduction  of  interdicts  for  the  same 
purpose.  But,  if  we  suppose  that  in  some  cases  the  question  of 
possession  was  not  a  mere  preliminary  to  a  vindication,  but 
was  the  sole  and  final  issue  between  the  parties,  then  the 
saeramentum  would  be  inapplicable,  and  the  Interdicts  Uii  Pas- 
Metis  and  Utrubi  would  be  necessary. 

Ancient  law  presents  us  with  two  distiuct  cases  in  which  the 
question  of  possession  arose.  If  the  dispute  was  between  two 
persons,  either  of  whom  claimed  ownership,  the  question  of 
possession  was  settled  by  the  Pr»tor  himself  in  the  first  sta^e 
of  the  saeramentum.  But  if  possession  was  the  only  question 
that  could  be  raised  between  the  parties,  and  ownership  waa 
impossible,^  the  interdicts  Uti  Possidetis  and  Dtrubi  were  em- 
ployed. In  those  Interdicts,  the  question  of  possession  not 
being  a  mere  prelude  to  the  real  controversy,  but  the  only 
possible  issue  between  the  parties,  was  not  decided  by  the 
Prcetor,  but  was  sent  for  trial  before  a  judex  or  recuperatores. 
There  was  nothing  unconstitutional  in  the  decision  of  a  pre- 
liminary question,  like  possession,  by  the  Pr»tor ;  but  it  would 
have  been  as  much  at  variance  with  Constitutional  Law  in 
Bome  for  the  Prsdtor  to  take  upon  himself  to  decide  a  question 
of  possession,  if  it  were  the  sole  and  final  issue  between  the 
parties,  as  it  would  be  for  an  English  judge  of  his  own  motion 
to  deprive  the  litigants  of  the  right  of  trial  by  jury.  The  mere 
fact,  therefore,  that  in  some  cases  the  Prastor  did  not  adjudi- 
cate upon  possession,  but  referred  the  question  for  trial  in  the 
ordinary  way,  goes  to  prove  that  in  those  cases  the  question 
of  possession  was  the  only  one  that  could  be  raised  between 
the  parties,  and  that  a  decision  upon  it  put  an  end  to  all  con- 
troversy between  them. 

Does  the  history  of  Bome  supply  us  with  any  cases  that 
fulfil  the  conditions  required  to  account  for  the  existence  of  the 
Interdicts  Uti  Possidetis  and  Utrubi  f  In  two  cases  the  required 
conditions  seem  to  be  complied  with.  Those  were  cases  where, 
according  to  Boman  law,  ownership  could  not  exist,  but  where 
it  was  a  matter  of  high  policy  to  give  the  protection  that  owners 
receive  from  law.  If  one  of  the  parties  to  the  dispute  was  a 
peregtinusj  the  saeramentum  could  not  be  used  ;  and  the  question 
of  possession  would  not  be  a  mere  preliminary  to  a  vincUcation, 

^  PoMeiMo  ab  agro  jwru  proprieUUe  dittat ;  quidquid  mim  adpnhendimut,  ot^ 
proprieku  ad  noi  nan  jperUnet,  aut  nxo  potbbt  pebtuixbi,  Iuk  pcmemonan  appdlammi. 
(D.  60,  16.  116.) 

Digitized  by  VjOOQIC 


POSSESSION  IN  AGER  FUBLICUS.  367 

but  the  sole  and  final  qnestion  to  be  determined.  There  was 
another  case.  Land  forming  part  of  the  agvr  pitblieus  was 
occupied  and  cultivated  by  private  individuals,  and  transmitted 
hj  them  to  their  descendants.  But  in  such  land  ownership  hj 
private  individuals  could  not  exist.  If,  therefore,  legal  pro- 
tection was  to  be  given  to  the  holders  of  public  land,  it  would 
not  be  by  the  o/cHo  aacramentL  Those  cases  must  now  be  con- 
sidered more  in  detail. 

The  necessities  of  private  holders  of  ager  pubKcus  seem  to  be 
completely  met  by  the  Interdict  Uti  PosddetiB^  and  to  afford  a 
possible  explanation  of  the  origin  of  that  Interdict. 

Savigny  thus  sums  up  his  own  and  Niebuhr's  views  on  this 
sabject.  •*  Originally,  and  from  the  earliest  times  down- 
wards, there  were  two  rights  in  land,  property  in  the  ager 
privatue  with  vindication,  emd  posseesio  in  the  ager  publieus^  with 
a  similar  protection  in  the  form  we  now  see  in  the  Prsetor  s 
Interdicts.  At  a  later  period  the  Preetor  recomised  this  legal 
relation  in  terms  in  the  Edicts,  and  thus  gave  nse  to  Interdicts 
as  PrBBtorian  remedies,  possibly  with  very  little  alteration  of 
the  law  in  principle.  In  the  same  way  it  was  subsequently 
found  convenient  to  apply  the  po$$es$io,  which  had  been  origin- 
ally devised  for  ager  publicus  only,  to  ager  privatae  also,  although 
there  was  no  very  urgent  necessity  for  it,  and  it  probably 
never  would  have  been  applied  in  the  first  instance  to  the 
latter.  Now  this  subsequent  application  of  poeeeasio  to  ager 
privatue  is  the  only  one  which  remains  to  us  in  the  law  sources, 
which  scarcely  take  note  of  ager  ptiblieue.  Whether  this  exten-  ■ 
sion  of  the  original  meaning  was  previous  or  subsequent  to  the 
adoption  of  Interdicts  into  the  Edicts,  and  what  the  mode  of 
introducing  and  treating  the  subject  in  the  Edict  was,  we  are 
oompletely  ignorant ;  the  only  historical  knowledge  we  have 
is,  that  possessory  Interdicts  had  been  already  introduced  in 
the  time  of  Cicero.** 

If  Niebuhr's  hypothesis  with  respect  to  the  character  of  pos- 
fsession  in  the  ager  publicus  be  proved,  it  would  afford  an 
explanation  of  the  Interdict  UH  PaeeideHe.  Without  in  any  way 
diBcrediting  his  very  ingenious  reconstruction  of  a  lost  chapter 
in  the  agrarian  history  of  Rome,  we  may  put  forward  another 
case  apparently  satisfying  the  conditions  of  the  problem,  even 
more  fully  than  the  case  of  the  ager  publums.  It  is  at  least 
possible  that  Interdicts  were  first  introduced  to  protect  the 
proprietary  interests  of  peregrini;   in  which  oas^  it  jwrpuld 
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follow  that  the  poBseBsoiy  Interdicts  were  afterwards  extended 
to  private  holdings  in  the  ager  publieus.  The  proof  with  regard 
to  the  peregrini  involves  three  propositions — (1)  that  at  a  very 
early  period  peregrini  enjoyed  legal  protection  for  their  pro- 
perty ;  (2)  that  such  protection  was  not  afforded  by  the  ordi- 
nary actions  for  the  recovery  of  property;  and  (8)  that 
possession,  which  depends  on  the  jus  naturaUy  was  open  to 
peregrinu  This  last  proposition  needs  no  discussion.  The 
second  admits  of  clear  proof.  Three  actions,  representing 
successive  stages  of  development  and  simplification,  were 
employed  to  determine  questions  of  ownership.  These  were 
eaeramentwniy  apcneio,  and  petitoria  formula.  The  eacramentum 
being  a  legis  actio  could  not  be  used  except  by  eives  BomanL 
The  sponsio,  which  succeeded  it,  in  terms  excludes  the  possi- 
bility of  its  use  by  peregrini  ;  "  if  the  slave  in  dispute  is  mine 
ex  jure  Q^iritiun% "  is  the  hypothesis  on  which  it  proceeds. 
(G.  4,  93.)  In  the  petitoria  formula,  again,  it  is  said,  "  If  it 
appears  that  the  slave  Stichus  belongs  to  A.  A.  ex  jure 
Quiritium:*  (G.  4,  41 ;  Qc.  in  Verr.  2,  2,  12.)  Thus  only  a 
dominue  ex  jure  Quiritium  could  sue  by  an  actio  in  rem  up  to 
the  close  of  the  Formulary  Period  in  the  reign  of  Diocletian. 
It  now  remains  to  show  that  peregrini,  although  they  could  not 
biing  an  actio  in  rem,  nevertheless  had  legal  protection  to  their 
property.     The  proof  is  easy. 

The  appointment  of  a  Prcetor  Peregrinus  (b.O.  247)  only  120 
years  after  the  establishment  of  the  Urban  PrsBtorship,  to 
relieve  the  Urban  Prs&tor  of  cases  in  which  a  peregrinus 
was  a  party,  is  generally  considered  to  attest  the  extent  to 
which  transactions  with  peregfini  had,  two  centuries  before 
the  end  of  the  Republic,  been  multiplied.  We  know  that 
at  an  early  period  the  contract  of  aponsio  was  enlarged  into 
the  stipulatio,  by  the  authorisation  of  words  that  could  be 
used  by  peregrini,  such  as  fidepromitto,  do^  facio.  But  the 
most  insti-uctive  evidence  is  derived  from  a  strange  sole- 
cism in  the  Roman  law  of  sale.  To  the  very  latest  period 
of  Roman  law,  if  a  buyer,  say  of  a  valuable  landed  estate, 
discovered  before  paying  the  price  that  the  vendor  had 
not  a  good  title  to  the  ownership,  he  could  not  refuse  to 
complete  the  transaction,  if  the  vendor  W6U9  able  to  give  him  » 
good  possessory  title  (vacua  poasessio).  It  is  true  that  if  the 
buyer  was  afterwards  evicted  by  law  from  the  property  at  the 
instance  of  the  true  owner,  he  could  sue  the  vender  to  recover 
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back  the  purchase  money.  But  obviously  this  was  an  im« 
perfect  remedy,  for  before  the  eviction  took  place,  the  vendor 
might  be  insolvent.  But  that  was  not  the  strangest  part  of 
the  case.  If  the  vendor  by  special  agreement  undertook  to  do 
more  than  give  a  possessory  title  and  promised  to  make  out  a 
good  title  as  owner,  it  was  held  that  the  transaction  was  not  a 
sale,  and  therefore  could  not  be  enforced  as  an  executory  con- 
tract,    (D.  12,4,  16.) 

Why  should  it  have  been  of  the  essence  of  a  contract  of 
sale,  that  the  vendor  should  give  only  a  possessory  title  T 
The  object  of  a  contract  of  sale  in  Rome,  as  elsewhere 
throughout  the  world,  was  to  make  the  buyer  the  owner  of 
what  be  bought,  in  exchange  for  the  price  he  paid.  In  this,  as 
in  other  cases,  where  a  rule  tenaciously  maintained  through- 
out the  whole  duration  of  the  Roman  law  is  inconsistent  with 
reason  and  expediency,  we  ought  to  look  for  some  powerful 
deflecting  cause  in  the  history  of  the  law.  Apparently  we  find 
such  a  cause  in  the  circumstances  of  the  peregrini.  By  requir- 
ing only  a  possessory  title  in  the  law  of  sale,  the  door  was 
opened  to  transactions  by  classes  of  persons  who  were  not  cap- 
able of  giving  a  good  title  to  the  ownership.  Thus  the  law 
of  sale  was  made  as  wide  as  possible :  while,  by  imposing  on 
the  vendor  an  obligation  to  repay  the  price  in  the  event  of  the 
buyer  being  evicted,  the  requirements  of  justice  were  fulfilled 
as  completely  as  was  consistent  with  the  fundamental  basis  of 
the  law.  If,  therefore,  the  law  of  sale  was  thus  warped  in  its 
application  even  to  Boman  citizens,  through  the  desire  to  open 
the  law  of  contract  freely  to  peregrini,  we  can  have  no  diflSculty 
in  believing  that  the  same  motive  would  have  been  suflScient 
to  lead  to  the  introduction  of  the  interdicts  Uli  possidetis  and 
Utrubij  which  were  the  appropriate  proceedings  for  determin- 
ing the  legal  validity  of  a  possessory  title.  The  law  of  sale 
is  interesting  from  another  point.  If  the  account  here  given 
be  correct,  the  law  of  property  was  opened  up  to  peregrini  by 
means  of  possession  as  a  title,  and  not,  as  conceivably  it  might 
have  been,  by  giving  to  aliens  fictitious  actions  to  vindicate 
ownership.  The  only  trace  of  such  actions  in  connection  with 
aliens  is  given  by  Gains  (p.  342) ;  and  the  actions  he  mentions 
were  precisely  those  that  were  required  to  supplement  the 
poflsessory  interdicts. 

For  the  purpose  of  the  main  argument,  it  matters  little 
whether  we  suppose  that  Interdict  Po88e88ioji^.^w^  (introduced 
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for  the  sake  of  possessors  in  the  a^er  publums^  and  was  after- 
wards extended  to  peregrini ;  or  that  interdicts  were  introduced 
for  peregrini  and  extended  to  the  possessors  of  the  agerpubUcuem 
Either  hypothesis  will  aoconnt  for  the  peculiarities  of  the  law 
of  possession.  In  the  present  state  of  our  knowledge  it  would 
perhaps  be  rash  to  express  any  decided  opinion  as  to  priority 
between  those  two  cases.  But  it  may  be  pointed  out  that  there 
is  a  special  difficulty  in  the  view  that  the  first  application  of 
interdicts  was  to  the  case  of  the  ager  publieue.  That  would 
account  for  the  interdict  IJli  Poesidetie^  but  leave  wholly  unex* 
plained  the  interdict  Dtrubi^  which  applies  to  moveables  only. 
On  the  other  hand,  if  we  suppose  it  was  the  case  o{  peregrini 
that  first  gave  occasion  to  the  interdicts,  then  both  interdicts 
are  accounted  for,  the  peregrini  requiring  protection  both  for 
moveables  and  immoveables. 

Those  who  ho}d  with  Savigny  and  Niebuhr  that  the  sole 
reasbn  for  introducing  possessory  interdicts  is  to  be  found  in 
the  circumstances  of  the  ager  pubUcuey  cannot  easily  explain 
why  Utrubi  was  established.  It  is  a  cardinal  maxim  of  Preeto- 
rian  intervention,  never  to  create  a  new  action  unless  where 
necessary.  But  as  the  Vti  Poeeidetia  fully  provided  for  the 
wants  of  the  possessors  of  public  land,  where  was  the  necessity, 
or  indeed,  we  may  go  further  and  ask,  where  was  the  utility  of 
an  analogous  remedy  dealing  with  moveables!  The  only 
answer  that  has  any  appearance  of  probability  is  that  when  the 
eaeramentum  fell  into  disuse,  and  the  Pr»tor  no  longer  decided 
questions  of  interim  possession  in  vindications,  it  became  neces- 
sary to  create  an  interdict  for  moveables,  analogous  to  UH  po9^ 
eidetie,  for  the  purpose  of  settling  who  should  be  defendant  in 
the  vindication  of  moveables.  But  the  terms  of  the  interdict 
Dirubi  do  not  lend  themselves  to  such  a  suggestion.  The  sin- 
gular feature  in  Utrubi  is  that  the  litigant  succeeded  who  was 
in  possession  during  the  greater  part  of  the  year,  not  as  in  Uti 
Poseidetisy  who  was  in  lawful  possession  at  the  time  the  pro- 
ceedings began.  Now,  if  the  only  object  of  the  interdict  was 
to  determine  which  of  two  persons  should  be  defendant  in  an 
action  about  to  be  tried,  this  provision  is  unmeaning.  Even 
before  the  time  of  Justinian,  when  the  Interdict  had  cer- 
tainly no  other  object,  this  fistct  was  recognised,  and  the 
distinction  between  Utrubi  and  Uti  poeeidetie  on  this  point 
was  abolished.  Whether  the  object  in  dispute  was  land  or 
moveables,  it  was  the  person  in  possession  at  thp^commenoe* 
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meat  of  the  action  that  succeeded  on  the  question  of  posses* 
sion.     (J.  4, 15,  4a.) 

If,  however,  we  suppose  that  interdicts  were  brought  in  for 
peregritti^  this  ancient  feature  of  the  Uirubi  receives  a  new 
light.  Considering  the  facility  with  which  many  moveables 
pass  from  hand  to  hand,  the  Utrubi  would  not  have  served  its 
purpose,  if  the  right  of  possession  turned'  on  the  question  who 
had  possession  at  the  time  legal  proceedings  were  begun.  In 
the  case  of  land  this  difiBculty  does  not  occur.  Land  cannot 
run  away* or  disappear  from  view;  and  a  rule  that  adopted 
possession  at  the  time  action  was  commenced  worked  very 
fairly  as  a  mode  of  settling  what  was  really  a  question  of 
ownership.  At  all  events  this  was  the  case  when  the  rule  was 
finally  adopted,  that  in  cases  of  elandesii^ia  possession  no  hostile 
possession  commenced  until  it  was  brought  to  the  knowledge 
of  the  previous  possessor.  If,  therefore,  one  neglected  to  take 
advantage  of  the  mtium  of  his  successor's  possession,  and  waited 
until  the  property  changed  hands,  he  suffered  only  from  his 
own  lache&  But  it  was  very  different  in  the  case  of  move- 
ables, which  might  pass  through  several  hands  rapidly  without 
our  knowledge.  In  effect,  therefore,  the  interdict  Utrubi  was 
baaed  on  a  short  prescription  of  six  months,  and,  as  in  usu- 
capion, an  aeesssio  temporis  was  allowed.  (G.  4, 152.)  (p.  358.) 
AU  this  is  easily  understood,  if  we  look  upon  the  Interdict 
Utrubi  as  intended  to  establish  a  kind  of  ownership  ;  but  it  is 
unintelligible  if  Utrubi  was  nothing  more  than  a  preliminary 
to  a  vindication. 

Ownership,  in  this  view,  was  extended  to  psrsgrini  through 
the  medium  of  possession.  The  Preetor  could  not,  consistently 
with  the  limits  imposed  on  his  powers,  venture  directly  to  be- 
stow dommtum  ex  jure  Quiritium  on  peregrini ;  but  in  effect  he 
accomplished  the  same  object  by  protecting  possession.  An  exact 
parallel  occurs  in  the  case  of  Inheritance.  It  was  a  strict  rule 
of  the  Roman  law  that  the  Prs&tor  could  not  make  an  heir 
{heres).  But,  notwithstanding  that  rule,  the  Prsdtor  was  almost 
the  sole  agency  up  to  the  time  of  the  Empire,  by  which  the  law 
of  inheritance  was  altered,  and  succession  taken  from  those 
who  were  entitled  by  the  jus  civile  and  given  to  those  who 
were  not  entitled  by  the  jus  eitrile.  To  take  a  single  example. 
A  son  released  from  the  potestas  could  not  be  heir  to  his  father, 
even  if  his  £Bkther  left  no  children  except  himself.  This  seems, 
4it  an  early  stage  of  Roman  history,  to  have  been  considered  a 
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very  bard  case,  and  accordingly  the  Praetor  interfered  on 
behalf  of  the  emancipated  son.  He  did  not  violate  the  mle 
prohibiting  him  from  making  a  new  class  of  heirs ;  but  he  said, 
I  will  give  the  emancipated  son  the  poasesaio  bonorum  of  his 
father.  By  the  poaseasio  bonorum  the  Pr»tor  granted  to  the 
emancipated  son  all  the  rights,  and  imposed  npon  him  all  the 
duties  of  an  heir«  while  he  religiously  abstained  from  giving  him 
the  name  of  heir  (heres).  There  were  technical,  but  not  sub- 
stantial, differences  between  hereditaa  and  bonorum  poeaesno ; 
and  until  a  late  period  of  Roman  law  the  technical  distinction 
remained;  but  at  last,  under  Justinian,  even  the  technical 
distinction  was  swept  away. 

The  conclusions  to  which  a  consideration  of  the  necessities  of 
Roman  law  lead  us  are  corroborated  in  a  striking  maimer  by 
the  peculiarities  of  interdict  procedure.  Among  interdicts 
themselves  there  is  a  profound  difference  between  the  Uti 
Possidetis  and  UtnM  and  the  other  interdicts  we  have  had  to 
consider,  such  as  Unde  vi  or  Qtwd  vi  out  dam ;  and  this  differ- 
ence bears  a  remarkable  analogy  to  a  distinction  that  exists  in 
the  corresponding  actions  affecting  property. 

The  place  of  the  interdict  Unde  vi  in  a  classification  of 
Roman  law  is  not  hard  to  determine.  That  interdict  may  be 
compared  with  the  (utio  furti  or  vi  bonorum  raptorum  in  the  case 
of  moveables.  It  was  the  remedy  open  to  an  owner  of  land  or 
houses  illegally  deprived  of  his  possession.  Prior  to  the  intro- 
duction of  this  interdict,  an  owner  had  no  remedy  against 
wrongful  ejectment  except  the  actio  saeramenti}  In  that  action 
the  plaintiff  relied  upon  his  title  as  owner.  This  was  reason- 
able when  he  was  opposed  by  another  also  making  a  bona  fide 
claim  to  the  ownership ;  but  it  imposed  a  great  hardship  on  aa 
undoubted  owner  evicted  by  a  wrongdoer  without  any  shadow 
of  claim.  The  interdict  Unde  vi  redressed  this  grievance,  and 
enabled  an  owner  to  recover  possession  without  proving  his 
title,  and  without  exposing  him  to  the  technical  snares  and 
pitfalls  of  a  legis  actio.  We  have  assumed  that  the  interdict 
Unde  vi  was  brought  in  for  the  protection  of  owners ;  and,  as  a 
general  rule,  it  was  owners  that  benefited  by  it ;  but  the  con* 
dition  of  relief  to  owners  was  such  as  to  enable  persons  who 
were  not  owners  to  have  recourse  to  the  interdict.    Inasmuch 

'  It  mnflt  not  be  f  oigotten  that  if  a  peregrvMU,  at  this  stage  of  Boman  hiaioiyt 
wece  the  wrongful  possessor,  the  owner  had  no  legal  remedy,  inawmiioh  as  the  swfia 
saeramenH  oould  not  be  brought  against  %perpgrimu» 
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as  the  owner  sncoeeded  on  proof  of  possession,  without  prov- 
ing his  title,  it  followed  that  persons  who  had  possession, 
although  not  owners,  oould  prove  all  that  was  necessary  to 
procure  the  aid  of  the  interdict.  Thus  the  interdict  was  open 
to  adverse  possessors. 

There  must  have  been  some  different  reason  for  the  intro- 
duction of  the  interdict  Quod  vi  aut  elam.  That  interdict  was 
the  appropriate  remedy  where  immoveables  were  damaged. 
But  damage  to  immoveables  was  provided  for  by  the  XII  Tables, 
and  also  by  the  lex  Aquilia.  (D.  9,  2,  27,  7;  D.  9,  2,  27,  31; 
C.  3,  35,  2.)  The  owner,  therefore,  had  an  action  jure  civile  to 
recover  compensation  for  injury  to  his  property.  Moreover, 
the  owner  had  the  advantage  in  suing  on  the  lex  Aquilia  of 
recovering  double  damages,  if  the  defendant  denied  his  liability, 
and  was  found  liable.  There  must,  however,  have  been  some 
reasons  not  apparent  on  the  surface,  why  the  remedy  on  the 
lex  Aquilia  was  not  used,  and  was  practically  superseded  by  the 
interdict  Quod  m  aut  clam.  Whatever  the  reason,  this  inter- 
dict, as  well  as  the  interdict  Unde  m,  was  in  substance  an  action 
for  wrong  or  tort  done  in  respect  of  immoveables. 

The  issue  raised  by  the  Interdicts  Uti  Foesidetis  and  Utnibi  is 
of  a  different  kind.  It  is  simply  which  of  two  persons  has 
poeeeemo — in  other  words,  which  of  two  persons  is  entitled  to  be 
protected  by  law  in  the  occupation  of  the  property  in  dispute. 
(D.  41,  2,  35.)  This  is  strictly  analogous  to  the  question — 
which  of  two  persons  is  the  owner  of  a  given  subject.  Look- 
ing, therefore,  to  the  issue  raised  between  the  parties,  it  is 
clear  that  Uti  PoeeideUe  and  Utrubi  must  be  compared,  not  with 
actions  ex  delicto^  but  with  the  Vindieatio  or  actio  in  rem. 

The  distinction  between  those  two  classes  of  Interdicts  cor- 
responds with  a  curious  and  instnictive  difference  in  Procedure. 
Interdicts,  says  Gains  (G.  4, 156-1(>0)  (p.  359),  are  either  duplieia 
or  eimpUcia.  The  examples  he  quotes  of  duplieia  interdieta  are 
the  interdicts  Uti  Poeeidetie  and  Utrubi  All  interdicts  for  res- 
titution (including  Unde  vi  and  Quod  vi  aut  clam)  are  simplida. 
An  interdict  is  simple  when,  from  the  commencement  of  the 
proceedings,  one  party  is  plaintiff  and  the  other  defendant.  An 
interdict  is  double  when  both  parties  to  the  suit  stand  on  the 
same  footing,  neither  being  specially  defendant  or  plaintiff, 
but  each  sustaining  both  parts  alike.  In  the  double  interdicts, 
the  first  step  to  be  taken  was  to  offer  the  interim  posses- 
sion to  the  highest  bidder.     The  one  that  bid  highest  thus 
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became  defendant  on   the  trial  of  the  ia8ue-*-whioh  of  them 
,  had  possession. 

.  This  peculiarity  of  the  double  interdicts  is  obviously  an 
imitation  of  the  saeramentum.  Now  we  can  understand  the  fistlse 
assumption  in  the  sacramentumj  that,  in  the  beginning  of  the 
action,  neither  party  is  plaintiff;  there  are  merely  two  persons 
quarrelling.  It  is  a  relic  of  the  time  when  the  assumption  was 
a  fact — ^when  the  Pr»tor  acted  as  a  voluntary  referee  without 
any  coercive  jurisdiction*  But  why  should  the  Pr»tor  repro- 
duce this  fiction  in  a  proceeding  entirely  created  and  moulded 
by  himself!  And  why  should  he  imitate  the  sacrammtum  in 
the  interdicts  Uti  Poasidetit  and  Utrubi,  and  not  in  the  inter- 
dicts Unde  tn  or  Quod  vi  aut  clam  t 

If  we  suppose  that  the  intention  of  the  Prsdtor  in  the  inter- 
dicts Uti  Possidetis  and  Vtrubi  was  to  legalise  ownership  in 
oases  not  provided  for  by  the  jtis  civile^  these  questions  admit 
an  easy  solution.  The  Prsetor,  in  setting  up  remedies  for  a 
new  form  of  ownership,  naturally  adopted  as  his  model  the  pro- 
ceedings of  the  civil  law  in  the  like  case*  The  interdicts  UH 
Possidetis  and  Uirubi  were  drawn  on  the  lines  of  the  sacra- 
mentum ;  in  like  manner,  the  interdicts  Unde  vi  and  Quod  m  aut 
elam  and  many  others,  being  in  substance  actions  arising  from 
delictum,  followed  the  models  of  the  ctctiones  ex  delicto  according^ 
to  the  civil  law.  In  Uti  Possidetis  there  was  at  first  no  plaintiff 
and  no  defendant,  because  in  the  sacramentum  there  was  no 
plaintiff  and  no  defendant ;  in  the  Quod  vi  aut  clam  there  was  a 
recognised  plaintiff  and  a  recognised  defendant  from  the  begin- 
ning, because  in  the  action  on  the  lex  AquUia  and  for  other 
delicts  there  was  a  recognised  plaintiff  and  a  recognised  defen- 
dant from  the  beginning.^  This  imitation  was  part  of  the 
traditions  of  the  office  of  PrsBtor.  The  Prsator  occupied  a 
singular  position  as  a  Reformer  of  the  Law  appointed  by  the 
Roman  Constitution;  but  his  most  important  and  successful 
changes  were  those  that  in  appearance  departed  least  firom  the 
jus  civile. 

*  This  droumfltance  mAy  perhaps  give  us  a  dae  to  the  date  when  the  Interdiofei 
UH  PouidetU  and  Utrubi  were  first  introdaoed.  The  Pnator  would  hardly  have  imi- 
tated the  $aeramenhim  if  he  had  had  any  simpler  prooednre  to  oopy.  We  oamiot 
ooooaiTe  that  he  should  have  done  so  after  the  petUonafomnUa  or  eren  the  §potui» 
was  in  use.  If  a  oonjectore  may  be  permitted,  the  date  of  the  introdnotion  of  Posses- 
sory Interdicts  wonld  be  prior  to  the  introduction  of  the  Formulary  System, — that  k, 
prior  to  the  leas  Aebutia.  The  date  of  this  statute  is  uncertain,  some  putting  It  earli« 
than  B.0. 247  (p.  62).  ^  t 
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We  rnnet  now  inquire  whether  the  hTpothesis  of  the  origin 
of  possessory  interdicts  in  the  necessity  of  establishing  a  wider 
basis  of  ownership  is  consistent  with  the  characteristic  rules  of 
the  law  of  possession. 

1.  A  person  who  had  an  injusia  poasessiOf  bat  was  the  tme 
owner,  conld  not  p]ead  his  title  as  a  defence  to  a  suit  for  pos* 
session.  He  was  obliged  by  the  interdict  to  surrender  the  pro- 
perty to  the  jtutw  poMessoTf  who  was  not  owner,  and  institute 
a  vindication  to  reclaim  the  property.  No  good  object  can  be 
served  by  patting  a  man  into  interim  possession,  '^ii^en  his  fate 
is  to  be  turned  out  by  the  next  proceeding,  and  the  only  result 
of  the  Roman  rule  is  delay,  costs,  and  damage.  Nevertheless, 
such  is  the  tenacity  of  legal  ideas,  the  rule  obtains  to  the  present 
day  in  those  countries  that  have  followed  the  Roman  law  with 
more  fidelity  than  intelligence.  This  is  indeed  a  striking 
example  of  a  rule  having  a  reasonable  commencement,  but 
speedily  becoming  unreasonable  (cessante  causa  nan  cessavit  lex\ 
in  that  condition  seems  to  be  endowed  with  inextinguishable 
vitality.  When  the  PrsBtor  introduced  the  interdicts  Uti  Possi- 
detis and  Utrubi,  a  claim  of  ownership  could  not  be  a  defence  to 
the  interdicts,  for  the  simple  reason  that  the  interdicts  were 
intended  for  cases  where  ownership  was  impossible.  If  a  claim 
of  ownership  was  or  could  be  raised,  then  the  preliminary  ques- 
tion of  possession  was  determined  by  the  Prsstor  himself  with- 
out any  reference  to  a  jtulew  or  the  issue  of  any  interdict  But, 
afterwards,  when  the  interdicts  were  used,  as  they  were  in  later 
times  exclusively,  in  cases  where  the  real  issue  between  the 
parties  was  a  question  of  ownership,  the  rule  that  a  title  could 
not  be  raised  as  a  defence  to  an  interdict,  was  still — such  is 
the  power  of  custom — ^rigorously  enforced.  • 

2.  In  the  Roman  law,  as  we  have  seen  (p.  341),  an  occupier 
of  a  thing  could  not  have  possession  unless  he  intended  to  hold 
as  absolute  owner.  If  he  meant  to  hold  only  for  his  life,  he  was 
not  a  possessor,  and  therefore  not  entitled  to  the  protection 
of  interdicts.  Such  was,  at  the  outset,  the  unquestionable 
doctrine  of  Roman  law.  If  the  reason  for  introducing  Inter- 
dict Possession  was  to  expand  the  law  of  ownership,  naturally 
enough,  protection  was  given  to  those  persons  only  who 
occapied  animo  domini.  Viewed  in  reference  to  the  circum- 
stances of  its  origin,  the  rule  that  no  person  should  have  the 
protection  of  Interdicts  unless  he  held  animo  domini,  was 
reasonable  and  necessary.      It  was  enough  for  a  beginning. 
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and  later  on,  the  Roman  law  extended  the  protection  of 
Interdicts  to  ususfrtictM  and  to  praedial  servitudes.  Bat 
the  Roman  law  never  went  so  &r  as  to  give  the  same 
protection  to  a  depositee,  a  borrower  (eafnmodataritu)^  or  a 
tenant  of  a  farm.  It  is  easy  to  understand  why  the  Roman 
law  went  so  f&T  as  it  did,  and  also  why  it  stopped  short 
at  the  point  where  it  did.  The  protection  of  possessory 
Interdicts  was  extended  to  the  personal  and  praedial  servi- 
tadesy  because  it  was  imperative  to  go  so  far ;  but  although 
convenience  pleaded  strongly  for  a  farther  extension  to  the 
case  of  depositees,  borrowers,  and  tenants,  yet  such  extension 
could  not  be  said  to  be  necessary.  Here,  as  in  other  casee^ 
the  Pradtor  went  as  far  as  necessary  and  no  farther. 

The  necessity  of  extending  Interdicts  to  personal  and 
praedial  servitudes  is  easy  to  understand.  We  shall  suppose 
that  a  person,  declared  a  possessor  of  a  portion  of  public  land, 
by  his  will  bequeaths  the  usufiiict  of  the  land  to  his  wife, 
and,  subject  thereto,  the  ownership  to  his  son.  The  man  dies ; 
the  widow  continues  to  occupy  the  land  until  she  is  forcibly 
expelled  by  an  outsider.  Can  she  avail  herself  of  the  interdict 
to  recover  possession  t  Clearly  not,  because  she  does  not  hold 
as  owner,  but  only  as  tenant  for  life.  The  wrongful  tresp€Mser 
remains  triumphantly  in  possession.  Such  a  result  would  not 
long  be  tolerated. 

Again,  we  shall  suppose  that  Titius  and  Maevius  occupy 
adjoining  farms  on  public  land.  The  farm  of  Titius  is  next 
to  the  public  highway,  and  Maevius  cannot  get  to  the  public 
road  except  in  virtue  of  a  right  of  way  that  Titius  has  granted 
to  him  over  his  farm.  If,  now,  Titius  blocks  the  way,  and 
refuses  to  allow  Maevius  access  to  the  public  highway,  what 
remedy  has  Maevius  T  Clearly  he  cannot  sue  for  a  legal  right 
of  way,  for  that  was  a  res  mancipi,  and  could  not  be  created 
by  Titius,  who  was  not  an  owner,  nor  in  favour  of  Maevius, 
who  likewise  was  not  an  owner.  Therefore*  as  the  law  stood 
at  first,  Maevius  had  no  remedy.  But  it  was  impossible  for 
the  Prffitor  practically  to  sanction  the  ownership  of  land  in 
the  ager  publicus^  and  at  the  same  time  to  deny  legal 
protection  for  the  servitudes  that  were  essential  to  the  bene- 
ficial enjoyment  of  the  property.  The  concession  of  owneiw 
ship  to  peregrini  and  possessors  of  ager  publicue  inevitably  drew 
after  it  in  the  course  of  time  the  concession  of  personal  and 
praedial  servitudes,  which  are  mere  fragments  of  ownership. 
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Thus  it  came  to  pass,  in  the  oase  of  servitudes  as  in  the  case 
of  ownership,  that  there  was  a  complete  duplication  of  remedies, 
the  interdiots  being  founded  on  mere  use,  while  the  oorrelatiye 
actions  raised  the  question  of  right. 

No  similar  urgency  existed  in  the  oase  of  depositees, 
borrowers,  or  tenants.  A  complete  law  of  property  extending 
down  to  the  smallest  servitude,  could  be  created  without 
touching  the  case  of  tenants  of  farms.  Consistency  did 
not  require  any  extension  of  interdicts  to  them,  and,  more- 
over, depositees,  borrowers,  or  tenants,  were  provided  with 
remedies,  although  not  by  interdicts,  to  the  extent  to  which 
their  interests  might  be  affected  by  loss  of  occupation.  To 
refuse  possessory  rights  to  tenants  was  a  real  defect  in  Roman 
law ;  but  it  was  not  a  defect  resulting  in  such  clamant  injury 
as  to  compel  the  Pmtor  to  go  out  of  his  way  to  give  them 
relief. 

Many  German  writers,  from  too  great  a  deference  to  the 
authority  of  the  Roman  law,  and  from  a  characteristic  tendency 
to  over-refinement  in  juridical  speculation,  have  fallen  into  two 
errors.  They  have  erroneously  held  that  <mimu%  damini  is 
essential  to  the  true  notion  of  possession  in  the  Roman  law, 
and  partly  in  joonsequence  of  this  mistake,  they  say  that  no 
possession  can,  on  principle,  deserve  the  protection  of  the 
State  unless  the  possessor  has  an  animus  domini.  But,  in  the 
first  place,  the  PrsBtor,  in  requiring  animus  domini  in  a  person 
seeking  the  aid  of  the  possessory  interdicts,  was  not  thinking 
of  adverse  possession  at  all ;  and  in  the  second  place,  although 
beginning  with  animus  domini^  the  Roman  law  went  far  beyond 
that  point.  When,  therefore,  Bruns  speaks  of  the  modem 
statutes  that  give  possessory  remedies  to  tenants  as  a  sacrifice 
of  principle  to  convenience,  he  would  have  been  nearer  '^he 
trutii  if  he  had  said  that  the  denial  of  such  rights  was  a 
sacrifice  of  the  substantial  interests  of  justice  to  juridical 
tradition  not  correctly  understood  The  English  law,  which 
treats  the  subject  of  possession  free  from  the  bias  of  a  correct 
or  an  erroneous  understanding  of  the  Roman  law,  gives  pos- 
sessory remedies  to  lessees  and  simple  bailees,  which  latter 
term  includes  the  depositee  of  Roman  law.  In  this  respect, 
the  English  law  is  in  harmony  with  the  dictates  of  common 
sense,  and  there  is  no  reason  to  believe  that  the  Roman  law 
would  have  taken  a  different  view,  but  from  the  fact  that  its 
law  of  possession  was  originally  a  law  of  ownership.     jThe 
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point  is  well  put  by  Mr  W.  O.  Holmes  in  a  recent  interesting 
work,^  **  If  what  the  law  does  is  to  exclude  others  [than  the 
I>OBsessor]  from  interfering  with  the  object,  it  wonld  seem  that 
the  intent  which  the  law  should  require  is  an  intent  to  exclude 
others.  I  believe  that  such  an  intent  is  all  that  the  common 
law  deems  needful,  and  that  on  principle  no  more  should  be 
required.''  The  true  philosophical  basis  of  possession  is  detentio 
together  with  the  animus  tenendi  (not  the  animua  domini), 

3.  In  the  law  of  possession,  agency  was  admitted  folly  and 
explicitly.  The  chief  obstacle  to  the  admission  of  agency  in 
maneipatio  or  in  contract  does  not  exist  in  the  case  of  possession. 
It  was  the  Formalism  of  the  Roman  law  that  made  it  so  hard  to 
obtain  a  recognition  of  agency.  Where  the  rights  acquired 
depended  on  the  exact  observance  of  certain  solemn  forma,  it 
was  difficult  to  give  such  rights  to  persons  who  did  not  them* 
selves  participate  in  the  formalities.  But  possession  was  a  &ct ; 
it  depended  upon  no  observance  of  a  rigid  legal  etiquetta 
While,  on  the  one  hand,  there  was  thus  less  resistance  to  the 
admission  of  agency  in  cases  of  possession,  such  admission  was 
absolutely  necessary  if  the  benefit  of  possessory  interdicts  was 
not  to  be  confined  within  exceedingly  narrow  limit&  If  a  man 
could  possess,  in  the  legal  sense,  only  objects. with  which  he 
was  in  close  physical  proximity;  if  he  lost  possession  of  his 
fiEtrm  when  he  let  it  to  a  tenant  or  left  it  in  charge  of  his 
slaves,  the  utility  of  possessory  interdicts  would  have  been 
sadly  impaired.  If  the  Prsdtor's  object  was  to  g^ve  by  means 
of  possessory  remedies  the  practical  enjoyment  of  property, 
then  it  was  indispensable  that  a  man  should  be  allowed  to 
possess  by  his  slaves  or  agents  as  well  as  in  his  own  person. 

Retention  by  an  agent  was  essential  to  the  usefulness  of 
possession,  but  cmquisitiofi  of  possession  in  the  first  instance 
without  the  presence  of  the  principal,  was  not  indispensable, 
and  it  was  long  before  the  Roman  law  took  that  step.  In  the 
time  of  Gains  (G.  2,  95),  the  question  whether  a  man  could 
acquire,  as  well  as  retain,  possession  by  an  agent,  was  un- 
settled. Justinian  seems  to  ascribe  the  change  to  a  constitu- 
tion of  Severus  (aj).  226)  (J.  2, 9,  5 ;  G.  7,  32, 1) ;  but  that  only 
confirmed  what  had  already  become  law  through  the  influence 
of  the  jurisconsult&    (D.  41,  1,  20,  2.) 

Another  question  that  has  o£fered  rare  temptations  to  finely- 

1  "The  Common  Law,"  p.  220. 
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spun  controversy  is,  whether  possession  is  a  Fact  or  a  Bight  ? 
The  question  conid  not  have  arisen  but  for  an  ambiguity  in  the 
word  possessio.  By  the  term  •*  possessor"  is  meant  one  of  two 
things.  Sometimes  it  means  *^a  person  entitled  to  certain 
rights,"  which,  as  we  have  seen,  were  at  first  practically  the 
same  as  ownership.  But  by  **  possession "  is  often  meant  the 
investitive  facts  that  create  those  rights,  namely  detentio  to«- 
geiher  with  the  amimuB  daminu  In  the  first  sense  of  the  word, 
possession  is  a  right ;  in  the  second,  it  is  a  fact.  To  appreciate 
the  evil  consequences  of  the  double  meaning  of  such  a  term, 
it  is  only  necessary  to  thin£:  what  confusion  would  arise  if  the 
iiame  word  signified  both  ownership  and  title.  In  speaking  of 
ownership,  we  have  two  terms — dominium^  signifying  a  collec- 
tion of  rights;  and  say,  tradition  the  name  of  an  investitive 
fact. 

Impressed  with  the  inconvenience  of  such  an  ambiguity  in 
BO  important  a  term,  I  suggested,  in  the  first  edition  of  this 
work,  that  while  retaining  possession,  as  the  proper  designation 
of  the  investitive  fact,  Pr^torian  or  EquitabIjB  Ownbrship 
might  be  employed  to  name  the  rights  arising  firom  that  &ct 
Thus,  as  we  have  Quiritarian  Ownership  arising  from  mancipntio, 
and  Bonitarian  Ownership  arising  from  posaeasio  ad  tuucapionem^ 
so  we  should  have  Pradturian  or  Equitable  Ownership  arising 
irom  posaeasio. 

Possession  without  animus  dominl 

We  must  now  consider  with  exactness  the  exceptions  re- 
cognised in  the  Roman  law  to  the  rule  that  no  one  can  have 
tbe  benefit  of  the  Possessory  Interdicts  who  does  not  hold 
animo  dondnu  A  hypothesis  put  forward  to  explain  posasaaio 
has  not  done  half  its  work  when  it  has  accounted  for  the  rule  ; 
it  must  equally  account  for  the  exceptions.  The  exceptions  in 
the  Boman  law  fall  into  two  classes.  In  the  first  class,  pos- 
aeasion,  both  name  and  thing,  is  firankly  admitted  in  the 
absence  of  animua  dandni;  in  the  second  class,  possession — 
the  thing  is  admitted,  but  the  name  is  strenuously  denied.  The 
first  class  includes,  in  addition  to  pignua  and  precarium  already 
mentioned  (p.  341)  emphyteuaiay  aequeatraUo^  and  (but  this  is 
disputed)  auperfieiea.  The  second  class  includes  Personal  Ser^ 
vitudes  and  Affirmative  Praedial  Servitudes.  In  this  case  the 
authorities   deny  that  there  is   possession,  and  say  there  is 
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I.— Cases  where  possession— naice  and  THiNGh— is  admitted 

IN  THE  ABSENOB  OF  ANIMUS  DOMINI. 

In  this  gronp  the  only  cases  that  require  explanation  BTepiff" 
nu8  and  preeariunk  The  sequeHer^  emphyteuta  and  superfieiarius 
belong  to  the  later  Roman  law ;  they  came  into  existence  long 
after  the  theory  and  practice  of  possessory  interdicts  were 
settled,  and  they  can  throw  no  light  upon  the  origin  of  pos^ 
session.  At  the  same  time  they  are  not  without  significance 
as  showing  the  readiness  of  the  Roman  law  to  extend  the 
application  of  possessory  remedies. 

Preearium^  and  probably,  pignus  stand  on  a  different  footing. 
Preearium  is  at  least  as  old  as  the  first  introduction  of  pos- 
sessory interdicts,  and  pignus  boasts  of  considerable,  if  not 
equal,  antiquity.  Unexplained,  therefore,  preearium  at  all 
events  would  negative  the  proposition  laid  down,  that,  at  first, 
in  every  case  the  Roman  law  refused  to  protect  a  possessor 
imless  he  held  animo  dominu 

Preoarium. — Preearivm  stands,  among  rights  m  rem^  at 
the  opposite  end  of  the  scale  from  domifdvm.  Ownership  is 
the  largest  interest  that  one  can  have  in  things  ;  preearium^  or 
tenancy*at-will,  is  the  smallest.  Yet,  a  person  holding  preeario 
had  the  benefit  of  the  possessory  interdicts,  and  was  caUed  a 
possessor,  although  according  to  the  rule  of  Roman  law,  no  one 
could  be  a  possessor,  unless  he  held  animo  domini  The  incon- 
sistency is  startling,  but  that  is  not  alL  A  tenant  for  a  term 
of  years  was,  to  the  latest  period  of  Roman  law,  held  to  be  no 
possessor,  for  he  had  no  animus  domini^  and  therefore  could  not 
invoke  the  aid  of  the  possessory  interdicta  Viewed  from  the 
standpoint  of  reason,  a  more  glaring  inconsistency  could  not 
easily  be  imagined.  But  looking  to  the  history  of  preearium^  we 
shall  find  a  simple  explanation  of  this  extraordinary  anomaly. 

Preearium^  although  in  later  times  a  rare  and  insignificant 
form  of  tenure,  could  never  have  filled  the  large  place  it  does 
in  connection  with  the  possessory  interdicts,  if  it  had  not  in 
earlier  days  been  of  high  importance.  It  reminds  us  at  once 
of  the  copyhold  tenure  of  English  law,  although  the  fate  ot 
preearium  was  curiously  unlike  the  fate  of  the  English  villein 
tenure.  A  copyholder  remains  to  the  present  day  in  theory,  as 
he  originally  was  in  fact,  a  tenant  at  wilL  His  emancipation 
dates  from  the  reign  of  Edw.  lY.,  when  the  judges  decided 
that  a  copyholder  could  not  be  evicted,  so  long  a8->he  paid  the 
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caRtomarj  dues.  By  this  decision,  a  tenanoy-at-will  was  con- 
verted into  a  tenure  in  perpetuity.  Pteeoffvaimy  in  the  early  period 
of  Roman  history,  appears  to  have  been  the  tenure  on  which 
clients  cultivated  land  belonging  to,  or  in  the  possession  of, 
their  patrons.  The  client  paid  no  rent,  but  in  theory  he  held  only 
during  the  good  pleasure  of  his  patron.  The  singular  point, 
however,  is,  that  the  client,  if  he  so  willed,  could  hold  the 
land  in  defiance  of  his  patron.  We  are  distinctly  told  by 
Paul  (D.  48,  26,  14),  that  the  interdict  de  Precario,  the  remedy 
ultimately  given  to  the  landlord  or  patron  to  evict  his  client, 
was  introduced  because  no  remedy  was  given  to  the  landlord 
by  the  jtu  civile.  Indeed,  if  the  landlord  had  exacted  security 
for  the  surrender  of  the  land,  he  was  not  allowed  the  interdict 
de  precario,  and  was  left  to  enforce  his  security.  (D.  43, 26, 15, 3.) 
Thus,  prior  to  the  remedy  introduced  by  the  Praetor,  a  client 
was  in  the  position  of  a  modern  copyholder, — ^he  could  not  be 
evicted.  A  client,  therefore,  holding  against  his  patron  was,  in 
the  strict  sense  of  the  word,  a  possessor;  he  held  animo  domini; 
and,  although  he  was  unconscientious  in  refusing  to  act  upon 
the  understanding  upon  which  he  was  admitted,  he  was  none 
the  less  a  possessor.  The  phraseology  of  the  interdicts  bears 
conclusive  testimony  that  at  one  time  precariwn  readily  passed 
into  posseasio.  In  all  the  interdicts,  the  three  terms,  ri,  elam^ 
preearioy  are  associated  together,  as  the  three  vitia  poaaessionis. 
The  possession  of  a  client,  in  a  controversy  between  him 
and  his  patron,  was  stamped  as  vitioaa.  But  the  posses- 
sion was  nouQ  the  less  possession,  because  it  was  vitioaa^ 
and,  as  we  have  seen  {adveraua  extraneoa  vitioaa  poaaeaaio 
prodeaae  aolet),  such  a  possession  was  good  and  effectual 
against  all  the  world,  except  the  patron.  The  privilege 
of  invoking  the  possessory  interdicts  against  all  the  world, 
except  the  landlord,  remained  after  the  interdict  de  precario 
was  allowed;  because  it  was  enough  to  protect  the  land- 
lord without  depriving  the  tenant  of  the  privilege  he  had 
before  enjoyed.  It  is  one  of  many  instances  supplied  by  the 
history  of  legal  rules,  where  an  incident  originally  attached  to 
a  juridical  conception  from  reason  or  necessity,  continues  to 
subsist,  although  the  reason  for  its  existence  has  disappeared. 
The  history  of  teatamentum  supplies  a  remarkable  illustration  of 
the  same  theme.  At  first  wills  were  made  in  the  (knnitia^  in  the 
ordinary  form  of  legislation,  with  the  authority  of  the  Roman 
peopla  and  thereby  manunnssions  of  slaves,  which  could  not  bo 
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effected  without  the  authority  of  the  State,  could  be  accom- 
plifihed.  But  after  wills  had  ceased  to  be  made  in  this  public 
manuer,  and  bad  become  private,  and  even  secret  tranaactioiia, 
they  still  retained  the  old  power  of  manumission.  In  the  case 
of  precarium,  justice  required  that  the  Praetor  should  give  a 
remedy  to  the  landlord  against  a  recalcitrant  tenant  at  will, 
but  justice  did  not  require  that  the  position  of  the  tenant  should 
be  impaired,  so  far  as  third  parties  were  concerned,  and  thus,  to 
the  latest  period  of  Boman  law,  the  tenant  at  will  had  the  right 
to  possessory  interdicts,  the  only  relic  of  his  cmcient  security 
and  grandeur. 

PiGNUS. — The  earliest  form  of  mortgage  known  to  the  Roman 
law,  was  an  absolute  conveyance  of  the  property  to  the  creditor 
by  mancipatio  or  eessio  in  jure^  on  condition  that,  when  the 
debt  was  discharged,  the  creditor  should  reconvey  the  property 
to  the  debtor.  The  mortgagee  became  at  once  owner  of  the 
property,  but  in  virtue  of  the  solemn  transaction  of  mancipoiio 
was  legally  bound  to  restore  the  property,  when  the  debt  was 
paid.  If,  however,  a  borrower  delivered  property  to  a  lender  to 
secure  a  loan,  but  neglected  to  use  the  maneipaJtiOy  what  was 
his  remedy  if  the  creditor  refused  to  give  back  the  property 
after  the  debt  was  discharged  ?  He  appears  to  have  had  no 
remedy,  as  no  action  would  lie  on  a  promise  to  restore  the  pro- 
perty, when  that  promise  was  not  made  in  solemn  form.  The 
injustice  of  such  a  result  led  to  the  interference  of  the  Prsdtor, 
who  introduced  the  (zctio  pigneratitia  to  enable  a  debtor  to  re- 
claim his  property  after  he  had  repaid  the  loan.  In  granting 
this  action  the  Praetor  had  no  purpose  except  to  give  redress 
in  a  clamant  case,  where  no  redress  was  afforded  by  the  ju8 
eivile,  but  the  indirect,  and  probably  unforeseen,  consequence 
of  his  interference,  was  to  make  delivery  without  maneipcUio 
as  secure  a  form  of  mortgage,  as  delivery  with  mancipation  and 
thus  the  mortgage  called  j^^niM  rapidly  superseded  the  ancient 
and  less  convenient  form. 

Before  the  actio  pigneratitia  was  brought  in,  a  person  to  whom 
property  had  been  delivered  without  mancipatio  could  hold  as 
owner  in  defiance  of  the  just  claims  of  the  mortgager.  He  was 
thus  a  true  possessor,  or,  it  might  be^  even  owner;  and  his 
possession  was  not  affected  with  any  vitium.  He  held  with  the 
express  consent  of  the  mortgager,  and  therefore  nee  m,  nee  c/om, 
nee  preeario.  The  actio  pigneratitia  was  personal  to  the  mort* 
gager  or  his  representatives,  audit  did  not  in  anyway  dinunisb 
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the  rights  of  the  creditor  against  third  parties,  and  cod- 
sequently  did  not  destroy  his  rights  to  the  possessory  in- 
terdicta  Thns  in  pignuSf  as  in  precarium,  history  enables  us  to 
understand  why,  although  animtu  domini  was  wanting,  pos* 
seesory  rights  were  sanctioned.  They  were  sanctioned  because 
at  one  time  in  their  history,  the  animus  domini  did  exist,  and 
therefore  possession;  and  when  the  animua  domini  ceased,  no 
necessity  was  imposed  upon  the  Pradtor  to  take  away  the 
privileges  it  had  bestowed. 

JSmphyteuns. — ^This  tenure  is  distinguished  from  ownership 
only  in  respect  of  the  payment  of  rent,  and  the  consequences 
deducible  therefrom.  The  emphyteuta  had  actions  practically 
identical  with  the  mndicatio  for  ownership ;  and  he  required  the 
interdicts  Unde  vi  and  Quad  m  aut  dam  to  protect  his  righta 
For  this  purpose,  at  all  events,  he  was  a  possessor.  (D.  2, 8, 15, 1.) 
But  Uti  Possidetis,  M  a  means  of  settling  the  claim  of  rival  pos- 
sessors, could  scarcely  be  relevant,  as  the  emphyteusis  origin- 
ated in  agreement.  Where,  however,  the  possession  of  an 
emphyteuta  was  constructively  assailed,  and  the  Uti  Possidetis 
was  used  to  secure  the  free  exercise  of  the  property  (p,  253),  it 
would  be  available. 

Superficies  is  a  similar  tenure  ;  but  the  super/iciaritts  could 
not  use  the  interdict  Uti  Possidetis  for  any  purpose.  The 
possessor  of  the  solum  could  alone  use  it,  for  superficies  solo  cediU 
But  the  superficiarius  was  protected  by  a  special  interdict,  and, 
moreover,  could  employ  Unde  vi  and  Quod  vi  aut  clam.  (D.  43, 
16. 1,  5.) 

It  would,  therefore,  seem  that  while  the  possessory  interdicts, 
in  so  far  as  they  raised  as  issue  the  jus  possessionis,  were  not 
relevant  to  emphyteusis  and  superficies,  yet  in  so  far  as  they  took 
the  place  of  aetiones  ex  delicto  to  give  redress  in  respect  of 
wrongs  to  immoveables,  they  were  applicable. 

Sequestratio. — When  an  action  was  brought  for  the  recovery 
of  property  which,  pending  the  suit,  was  deposited  with  a  third 
party,  and  it  was  an  object  to  prevent  either  party  gaining  by 
usueapio,  while  the  proceedings  were  going  on  it  was  competent 
to  the  parties  to  agree  that  the  stakeholder  (sequester)  should 
have  not  merely  the  custody,  but  the  possession  of  the  pro- 
perty. (D,  41,  2,  39;  D.  16,  3,  17,  1.)  Probably  the  sequester 
could  use  the  possessory  interdicts.  As  a  mere  depositee,  he 
coxdd  not  sue  even  a  thief,  if  the  object  were  a  moveable,  nor 
protect  himself  by  the  Interdict  Unde  Vi,  if  it  wei^^in^oveablci. 
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Necessity  required,  as  the  ownership  was  in  dispute,  that  some 
protection  should  be  given  to  the  sequester,  and  the  PrsBtor, 
instead  of  making  a  special  interdict,  as  in  the  missio  in  posse§^ 
sionem,  admitted  him  to  the  ordinary  possessory  interdicts. 

1L—QUA8I'P08SBS8I0. 

OASES  WHERE  POSSESSION  WITHOUT  ANIMUS  DOMINI  WAS 
DENIED  IN  NAME  BX7T  ADMITTED  IN  FAOT. 

In  these  cases  two  questions  arise:  —  (I)  Upon  what 
principle  were  possessory  rights  conferred  in  the  absence  of 
animus  dominit  and  (2)  why  did  the  jurists,  admitting  posses- 
sory rights,  refuse  to  admit  possession  f  This  group  includes 
examples  from  personal  and  praedial  servitudes. 

Personal  Servitudes:  Ususfructus. 
The  only  personal  servitude  that  appears  to  be  mentioned  in 
connection  with  possession  is  ususfruetus^  although  there  is  no 
reason  to  suppose  that  possessory  remedies  were  not  applicable 
in  the  case  of  the  other  personal  servitudes.  The  usufructuary 
oould  resort  to  the  Interdict  Unde  vi  (D.  43,  16,  3, 15),  the  In* 
terdict  Quod  vi  out  clam  (D.  43,  24,  12 ;  D.  43,  24,  13,  pr.),  and 
the  Interdict  UH  Possidetis.  (D.  43,  17, 4.)  From  this  it  ought 
to  have  followed  that  a  usufructuary  was.  a  possessor.  A  pos- 
sessor is  one  entitled  to  use  the  possessory  Interdicts,  and  one 
entitled  to  use  the  possessory  Interdicts  is  a  possessor.  No 
other  use  of  technical  terms  can  be  justified.  To  say  that  of 
two  men  equaUy  entitled  to  the  Possessory  Interdicts,  one  is  a 
possessor  and  the  other  is  not,  is  to  employ  technical  language 
to  produce  confrision  instead  of  assisting  clearness.  Yet  this 
was  exactly  what  the  jurists  did  in  the  case  of  ususfruetus.  It 
is  true  that  the  usufructuary  has  not  the  animus  domini;  bat 
that  element  is  equally  wanting  in  pignus  and  precarium;  yet 
in  those  cases,  as  we  have  seen,  the  jurists  made  no  scruple  to 
admit  the  name  of  possessio  as  well  as  the  fact.  Why  should 
it  be  different  in  the  case  of  ususfructus  t  That  it  was  differ- 
ent  is  abundantly  clear.^ 

1  The  language  of  the  jnrista  is,  however,  by  no  means  uniform ;  and,  in  fact,  ia 
consistent  only  in  denying  po9aet»io  to  a  usufructuary.  (D.  48,  26,  6,  2 ;  D.  2,  8, 
15,  1.)  Yenuleius  adds,  the  potdeaio  of  land  held  in  usnfmot  remains  with  tiM 
owner  {domfym$  propridatii  midae.)  (D.  41,  2,  52,  pr.)  Gains  saya  the  nsnfhietaary 
has  not  possession,  but  only  a  right  of  enjoyment  {ju$  utendi  fruendi,)  (D.  41,  I, 
10,  5.)  Again,  TJlpian  says  that  a  usufructuary  has  natural  possesion  (D.  41,  % 
12,  p(r4,  or  oocupatioQ  (detmUo)  merely.     (D.  48,  8, 1,  8.)  ^  t 
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What,  then,  is  the  meaning  of  this  strange  inconsistency — 
the  granting  to  a  usnfnictnary  all  the  rights  that  constituted 
possession  in  a  legal  sense,  combined  with  a  stern  refusal  of 
the  name  ¥  The  secret  is,  that  there  was  a  time,  perhaps  not 
a  short  time,  when  the  Roman  law  rigorously  held  that  posses- 
sion could  not  exist  except  when  the  animus  domini  was  present. 
This,  as  has  been  explained,  is  consistent  with  the  cases  of 
pignus  and  preearium,  where  at  first,  if  the  view  suggested  in 
this  chapter  is  right,  the  jurists  recognised  the  presence  of  an 
animus  domini.  The  starting  point  of  the  Soman  law  is  then 
universally,  no  animus  domini,  no  possession.  Consequently  a 
usufructuary,  having  no  animus  domini^  could  not  claim  posses- 
sion, neither  name  nor  thing.  He  could  not  be  a  possessor, 
and  he  could  not  use  the  possessory  Interdicts.  If  we  had  no 
information  except  from  Justinian's  Digest,  this  inconsistency 
would  be  a  hopeless  puzzle. 

In  the  Digest  the  usufructuary  is  spoken  of  as  entitled  to 
the  same  interdicts  as  the  possessor.  But  we  leam  from  a 
passage  preserved  in  the  Vatican  Fragments,  that  there  were 
really  two  interdicts,  one  of  which  applied  to  possession,  the 
other  to  usnsfrucius.  Venuleius  tells  us  (Vat.  Frag.,  91)  that  the 
Interdict  Unde  vi  could  not,  in  its  original  form,  be  used  by  a 
usufructuary,  because  he  was  not  a  possessor.  But  the  Inter- 
dict was  modified  for  his  benefit:  "If  he  is  alleged  to  be 
hindered  by  force  from  enjoying  the  usufruct."—"  fit  uti  frux  vi 
prohibitus  esse  dicetur"  By  this  means  possessory  rights  were 
extended  to  fruciuarii.  We  can  now  imderstand  why  the 
jurists  were  compelled,  by  the  necessities  of  their  technical 
language,  to  deny  that  the  usufructuary  was  a  possessor.  The 
very  terms  of  the  Interdict  by  which  he  got  possessory  rights 
implied  that  he  was  not  a  possessor ;  for,  if  he  were  a  possessor, 
no  change  in  the  Interdict  would  have  been  required.  It  was 
not  possession;  it  was  an  extension  of  possessory  remedies 
to  a  case  where  there  was  no  possession.^    The  interest  of  the 

'  A  legatee,  who,  without  the  consent  of  the  heir,  took  poasession  of  the  object 
bequeathed,  waa  oompeUed,  at  the  instance  of  the  heir,  to  give  up  poesession  bj  the 
Interdict  Quod  LegcUorum.  This  interdict  could  be  brought  against  a  possessor  only, 
and  inasmuch  as  a  usufructuary  was  not  a  possessor,  a  new  interdict  was  required 
when  a  usufruntuary  had  entered  upon  property  left  to  him  in  usufruct  **  Inde  ut 
interdictum  Uti  Possidetis  utile  hoc  nomine  proponitur  et  Unde  Vi,  quia  nonponidet, 
etiam  utile  datnr  qaod  taliter  concipiendum  est :  quod  de  hit  honit  legati  nomine  pos' 
nde$,  quodqut  uteriefruerist  quodque  doU>  malofeeiati,  quominueposnderes,  uteieritfrucr* 
eriiJ"    Venuleius,  Vat.  Frag.,  00.    For  the  meaning  of  utile,  see  p.  244^^  , 
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usufructuary  was  therefore  in  accordance  with  usage  properly 
called  quasi  posBesaio.  (D,  4,  6,  23,  2;  Vat.  Frag.,  93,)  Qiuui 
posseasio  has  a  purely  adventitious  and  historical  meaning.  It 
means  that  the  Roman  law  deliberately  advanced  from  the 
position  that  a  possessor  must  have  animus  domini;  and  this 
advance  was  marked  by  a  new  term  {quasi  possessio).  Unt, 
after  all,  the  use  of  quasi  possessiq  savoured  of  legal  pedantry  ; 
fdr,  where  there  is  no  difference  in  substance,  why  should  there 
be  in  name?  Accordiiigly  we  find  that  in  popular  language 
such  nicety  was  not  observed,  and  even  in  speeches  in  Court, 
great  lawyers  like  Cicero  do  not.  scruple  to  speak  of  the 
possessio  of  the  usufructuary.     (Pro  Caecina,  c,  32,  p.m.  308.) 

One  consequence  of  this  strictness  in  language  is,  however, 
of  too  much  practical  importance  to  be  omitted.  Before 
possessoiy  remedies  were  extended  to  a  usufructuary,  he  waa 
regarded  in  law  as  an  agent  holding  on  behalf  of  the  owner 
— the  dominus  proprietatis  nitdae.  The  owner,  therefore,  was  a 
possessor,  and  entitled  to  the  possessory  interdicts  against  any 
one  who  might  disturb  the  usufructuary  in  his  possession.  In 
accordance  with  the  conservative  instincts  of  the  Bomaa 
jurists,  it  was  not  deemed  necessary  to  deprive  the  owner  of 
the  advantages  he  had  before  enjoyed;  he  continued  to  be 
called  possessor,  although  the  usufructuary  also  had  possessoiy 
remedies  in  respect  of  the  same  subject-matter.  (D.  41,  2,  52, 
pr.)  Thus  it  happened  that  two  persons  in  different  rights 
enjoyed  possessory  remedies  in  respect  of  the  same  object ;  and 
the  rule  duos  eandem  possidere  non  posse  was  evaded,  by  saying 
that  one  had  possessio  and  the  other  not  possessio,  but  quasi 
possessio.  The  technical  solecism  thus  served  a  useful  purpose, 
and  this  utility  may  have  contributed  to  the  obstinacy  with 
which  the  jurists  adhered  to  the  difference  of  phraseology. 

Praedial  Servitudes. — Servitudes  are  either  affirmative  or 
negative  (see  posted).  Negative  or  urban  servitudes  {jura 
urbanorum  praediorum)  cannot  well  be  the  subjects  of  anything 
analogous  to  possession.  Suppose  A  claims  a  jus  aUtus  non 
tolleiidi  against  B.  So  long  as  B  merely  refrains  from  raising 
his  building,  even  should  it  be  from  fear  of  A,  it  can  hardly 
be  said  that  A  is  in  possession  of,  or  exercises,  a  jus  altius  non 
tollendi.  If  B  does  build  higher,  A  has  an  action,  and  that 
action  must  necessarily  be  based  on  an  alleged  right  to  stop 
the  building. 
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But  in  the  case  of  affirmatiye  servitudes^  there  may  exist 
a  state  of  things  analogous  to  possession  ;  namely,  the  enjoy* 
ment  of  a  right,  without  title.  I  walk  openly  over  a  track  in 
B's  field  claiming  a  right  of  way.  If  I  have  no  real  right  of 
way,  but  nevertheless  B  does  not  forcibly  prevent  me,  I  may  be 
said  to  have  the  enjoyment  without  title  of  a  right  of  way ;  aud 
this  bears  an  analogy  to  adverse  possession.  But  the  analogy 
18  not  very  close,  and  there  is  no  reason,  looking  at  the  subject  of 
mere  possession,  why  we  should  have  a  duplication  of  remedies 
as  in  the  case  of  property,  one  set  being  founded  on  actual  exer- 
cise of  a  right,  with  or  without  title,  and  the  other  based  on  title. 

It  is  true  that  a  claim  of  right  exercised  for  a  certain  length 
of  time  may,  by  prescription,  become  a  good  title.  But 
this  is  very  different  from  the  Boman  law.  Thus,  in  the  case 
of  a  right  of  way,  a  possessor  of  land  could,  by  using  a  right  of 
way  for  thirty  days  in  an  open  manner,  without  hindrance, 
establish  a  claim  to  the  interdict  de  itinere  acitique  private.  To 
obtain  the  assistance  of  this  interdict,  all  that  he  requires  to 
prove  is  that,  during  thirty  days  in  one  year,  he  in  point  of  fact 
used  the  road.  For  the  purpose  of  prescription,  thirty  days  was 
ridiculously  short,  and  such  use  did  not  establish  plaintiff's  right 
but  only  secured  him  the  use  of  the  right,  until  the  owner, 
of  the  servient  land,  by  an  <ietio  negatoria  proved  that,  not- 
withstanding such  use,  his  neighbour  had  no  right  of  way. 
Long  enjoyment  ought  properly  to  count  as  evidence  of 
a  true  servitude ;  and  this  would  seem  the  only  way  in  which 
possession  could  be  material  in  a  dispute  as  to  a  servitude. 

The  Roman  law  goes  far  beyond  any  legitimate  recognition 
of  the  actual  use  of  a  servitude,  and  provides  possessory  inter- 
dicts alongside  the  actio  eonfeasoria  and  actio  publidana  in  rem. 
It  introduces  in  questions  of  servitude  the  same  duplication 
of  remedies  that  has  been  noticed  in  questions  of  property. 
Thus,  if  an  owner  is  not  in  possession,  but  ejects  the  possessor, 
he  was  worsted  on  the  Possessory  Interdict,  and  could  not 
plead  his  title  by  way  of  defence.  He  had  to  go  out  and 
bring  his  vindicatio,  when,  on  proving  his  title,  he  could  oust  the 
possessor  and  recover  the  land.  Similarly,  in  a  question  of  right 
of  way,  if  an  owner  of  land  had  permitted  another  to  use  a  way 
under  a  claim  of  right  for  thirty  days,  he  was  bound  to  allow 
him  to  continue  to  use  it  until,  by  means  of  an  actio  negatoria^ 
he  had  established  that  the  use  was  without  title. 

In  the  first  edition  of  this  work,  it  was  suggested  that  the 
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function  of  possessory  interdicts  was  to  give  a  remedy  against 
third  parties,  who  had  no  rights  in  the  servient  land,  bnt 
obstructed  the  owner  of  the  dominant  land  in  the  enjoyment  of 
the  servitude.  That  these  interdicts  would  be  used  in  such  a 
case  we  can  easily  believe;  but  they  could  not  have  been 
introduced  for  that  purpose ;  for  the  actio  eonfeasoria  could  be 
employed  against  third  partiea  The  only  explanation  of  the 
existence  of  such  interdicts,  which,  on  their  merits,  appear  to  be 
useless,  or  at  least  unnecessary,  seems  to  be  that  they  were 
introduced  for  the  purpose  of  completing  the  legal  edifice  built 
by  the  Prsetor  for  peregrini  or  possessor  of  ager  publieus.  If 
possession  was  brought  in  to  establish  ownership  in  cases  not 
allowed  by  the  jus  civile^  it  became  necessary  to  give  analogous 
possessory  remedies  in  servitudes.  A  peregrinus  or  possessor 
of  ager  publicus,  could  not  have  proved  Sijus  eundiy  aquam  dueendiy 
or  altivA  tollendi ;  for  a  jus  could  not  be  created  except  by  investi- 
tive facts  inapplicable  to  these  cases.  If  a  remedy  was  to  be 
given,  it  must  proceed  upon  not  jub^  but  factum^  not  right,  but 
actual  user.*  In  this  way,  the  interdicts  brought  in  for  praedial 
servitudes  receive  an  explanation  and  justification  of  which 
they  stand  much  in  need. 

Savignt  on  Possession. 

The  celebrated  treatise  of  Savigny  on  Possession  has  justly 
been  considered  a  landmark.  The  lucidity  of  style,  the  clear- 
ness of  arrangement,  the  ingenuity  displayed  in  the  elucidation 
of  texts,  the  skill  shown  in  reconciling  passages  apparently  but 
not  really  antagonistic,  the  reduction  of  a  mass  of  complicated 
detail  under  simple  general  rules, — all  these  merits  continue  to 
give  the  treatise  a  lasting  place  in  the  literature  of  Jurispru- 
dence. But  it  is  singular  that  while  he  had  in  his  hand  the  real 
clue  to  all  the  intricacies  and  inconsistencies  of  the  Roman  law, 
he   did  not  follow  it  up.     In  conjunction  with  Niebuhr,  he 

>  This  view  derivefl  support  from  D.  8,  5,  1,  8.  Ulpuui  states  that  a  mafnietuary 
ooold  use  the  interdict  de  iHnere  to  secure  a  right  of  way  attached  to  the  land  held  in 
usufruct ;  but  that,  not  being  owner,  he  could  not  claim  a  right  {hit),  and,  therefore, 
could  not  bring  an  actio  confettoria,  "  Alibi  enim  de  jure,  id  est,  in  oonf esBoria 
actione;  alibi  de  facto,  ut  in  hoc  intordicfco,  quaeritur."  As,  however,  this  remedy 
would  not  in  aU  cases  be  suflSdent,  for  the  usufmctuaiy  might  be  obetracted  before  he 
had  had  an  opportunity  of  using  the  way  for  the  prescribed  number  of  days,  a  %UiU  inter- 
dictum  de  itinert  was  allowed,  in  which  the  usufructuary  sucoeeded,  if  he  could  show 
that  the  person  from  whom  he  derived  the  usufruct  had  actually  used  the  way  for  thn 
prescribed  period. 
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established  a  theory  of  the  origin  of  possesBiones  in  the  circum- 
stanees  of  the  Public  Land  that,  properly  used,  would  have 
enabled  him  to  solve  the  problems  of  possession.  In  order  to 
complete  the  statement  of  the  law  of  possession,  it  will  be 
convenient  to  consider  the  points  on  which,  as  it  seems  to  the 
present  writer,  Savignj  has  fallen  into  error. 

1.  "  By  the  possession  of  a  thing,"  says  Savigny,  **  we  always 
conceive  the  condition,  in  which  not  only  one's  dealing  with  the 
thing  is  physically  possible,  but  every  other  persorCt  dealing  with 
it  is  capable  of  being  excluded."  The  power  of  excluding  others 
IB  not  a  part  of  the  notion  of  possession.  For  if  "  physical " 
power  is  meant,  then  a  weak  man  could  not  be  a  possessor,  for 
he  could  not  exclude  a  stronger  man.  If  "legal"  power  is 
meant,  then  it  is  begging  tihe  question,  for  the  point  to  deter- 
mine is,  —  what  is  the  physical  relation  that  will  enable  a 
possessor  to  invoke  the  aid  of  the  legal  power  ?  To  constitute 
possession,  it  is  enough  if  one  has  the  power  of  freely  dealing 
with  an  object,  and  the  intention  to  exclude  others  from  dealing 
with  it.  Savigny's  definition  cannot  easily  be  applied  to  a  case 
like  that  mentioned  above  (p.  351),  where  a  man  hides  treasure 
in  another's  land.  The  possessor  of  the  treasure  has  the  power 
of  freely  dealing  with  it,  because  the  Pr»tor  will  compel  the 
owner  of  the  land  to  admit  him  to  dig  for  the  treasure,  on 
condition  of  his  paying  for  any  damage  done  to.  the  land  :  but 
he  has  no  power  of  excluding  the  owner ;  for  the  owner  has 
the  right  to  dig  in  his  own  land,  and,  if  he  does  so,  may  make 
himself  possessor  of  the  treasure. 

2.  Savigny  holds  that  possession  is  by  itself  a  mere  fact,  and 
not  a  right  entitled  to  legal  suppoi*t.  "As  mere  possession  i^ 
not  a  legal  relation,  disturbance  of  it  is  not  a  breach  of  the  law, 
and  it  only  becomes  so,  when  some  other  right  is  violated  at 
the  same  tima  But  if  a  disturbance  of  possession  is  effected 
by  force,  a  breach  of  the  law  is  committed,  because  all  violence 
is  illegal,  and  this  is  an  injury  against  which  redress  may  be 
obtained  by  an  interdict."  "  An  independent  right  is  not,  in 
this  case,  violated  with  the  person,  but  some  change  is  effected 
in  the  condition  of  the  person  to  his  prejudice ;  and  if  the 
injury,  which  consists  in  the  violence  to  the  person,  is  to  be 
wholly  effaced  in  all  its  consequences,  this  can  only  be  effected 
by  the  restoration  or  protection  of  the  stattM  qtw,  to  which  the 
violence  extended  itself.  This  is  the  true  ground  of  possessory 
suits."    This  hypothesis  is  open  to  several  objections^ 
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(1.)  It  assnmes,  contrary  to  Savigny's  own  opinion,  that 
possessory  suits  were  introduced  for  the  sake  of  mere  pos- 
sessors. Savigny  himself  endorses  Niebuhr's  hypothesis,  that 
possessory  suits  were  brought  in  for  the  protection  (^squatters 
on  the  State  domain.  Whether  the  Prcetor  would  have  been 
affected  by  Savigny's  scruple  that  mere  possession  gives  no 
moral  claim  to  legal  protec^on,  if  he  had  created  Interdicts  for 
the  sake  of  possessors,  is  far  from  certain ;  but,  as  a  matter  of 
fact,  there  was  no  room  for  such  scruples,  because  the  object  of 
the  Praetor's  intervention  was  to  give  the  same  protection  to  the 
squatters,  that  the  jus  civile  gave  to  the  owners  of  private  land* 

(2.)  Without  saying  that  Savigny's  suggestion  is  far-fetched 
and  fanciful,  one  may  at  least  point  out,  that  it  covers  only 
one  of  the  three  vitia  posBesaionia.  If  a  person  secretly  (dam) 
entered  on  property  left  vacant,  the  possessor  could  oust  him 
by  the  interdicts  in  the  same  way  as  if  possession  had  been 
obtained  by  violence.  In  this  case,  the  only  right  that  is 
violated,  is  the  right  of  possession,  for  no  injury  whatever  is 
done  to  the  person  of  the  possessor.  Again,  in  the  case  of 
precarium,  the  landlord  could  evict  a  tenant,  after  giving  him 
notice  to  quit,  by  force  but  not  by  arms.  (G.  4, 154-155.) 
Justinian  explains  that  by  arms  is  meant  not  only  swords  and 
shields,  but  clubs  and  stones.  (J.  4,  15,  6.)  In  this  case, 
although  violence  was  done  to  the  tensnt,  he  had  no  action ; 
but  if  weapons  of  any  sort  were  used,  he  could  recover  pos- 
session. If  Savigny's  view  be  right;  we  should  be  obliged  to 
hold  that  violence  was  not  illegal,  unless  it  was  aggravated  by 
the  use  of  weapons.  Thus,  even  if  we  were  to  suppose,  con- 
trary to  Savigny's  own  opinion,  that  Interdicts  were  introduced 
for  mere  adverse  possession,  his  hypothesis  would  not  be  ad- 
missible as  an  explanation  of  the  Roman  law.  There  is  no 
reason  to  suppose  that  the  Pra&tors  were  affected  by  the 
philosophical  ideas  that  give  so  much  trouble  to  modem  jurists, 
or  that  they  would  have  had  the  smallest  scruple  in  recognising 
in  mere  possession  a  sufficient  reason  for  affording  legal  pro- 
tection. The  jurisconsults  at  all  events  had  no  such  difficulty. 
Every  possessor,  they  held,  was  entitled  to  protection  against 
disturbers  who  had  no  better  title.  Paul,  speaking  of  the  Inter- 
dict Uti  PoandetiSy  states  the  Roman  view  in  clear  language.^ 

^  Jufta  enm  on  it^'uita  adverviu  caeteros  pataemio  $U,  in  hoc  Interdielo  nihU  rtftH; 
qualUeumque  enim  potiettor  hoc  tpso,  quod  pottesior  ett,  pku  jurii  habtt,  quam  iUe  qwi 
nonpotfidet     (D.  48,  17,  2.)  . 
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(3.)  SavigDy's  bypothefiis  fails  moreover  in  the  single  item 
with  reference  to  which  it  appears  to  have  any  relevance.  If 
by  fri  was  meant  a  personal  assanit,  he  would  at  least  have 
some  basis  of  fact  to  begin  with  ;  bnt  it  did  not  necessarily 
imply  the  slightest  assault  A  person  who  reftised  to  admit 
the  possessor  had  done  all  that  was  necessary  to  enable  the 
possessor  to  bring  the  Interdict  Uiide  vi  (p.  252).    (D.  43, 16, 12.) 

8.  Sayigny  affirms  **  of  all  interdicts  universally/*  that  they 
found  themselves  on  obligationea  ex  malefidis.  The  suggestion  is 
that  this  lends  support  to  the  hypothesis  just  examined ;  that^ 
however,  it  certainly  does  not  do  :  for  there  are  delieta  in  respect 
of  things,  as  well  as  delieta  in  respect  of  persons.  A  delictum 
is  simply  a  violation  of  an  unquestioned  right,  whether  that  be 
aright  of  person  or  of  property.  Even,  therefore,  if  we  were 
to  admit  that  all  interdicts  were,  in  substance,  actions  ex  delicto^ 
we  should  be  a  long  way  from  proving  that  they  were  all 
remedies  for  wrong  done  to  the  person. 

Actions  relating  to  rights  in  respect  of  things,  fall  under  one 
of  two  categories,  for  either  the  alleged  right  is  denied,  or  it  i 
admitted,  and  only  the  violation  of  it  is  denied.  Thus  an 
actio  furti  presupposes  that  the  defendant  does  not  claim  to  be 
owner,  and  the  question  is  simply  whether  the  defendant  has 
violated  the  right  of  the  plaintiff  by  fraudulently  depriving 
him  of  possession.  The  analogy  between  such  an  action  and 
the  interdict  Unde  vi  or  Quod  vi  aut  clam  is  manifest.  But  in 
the  interdicts  Uii  Possidetis  and  Utrubi  the  question  is,  which 
of  two  persons  claiming  a  right  to  protection  in  respect  of 
possession  ought  to  be  protected?  Either  A  is  in  possession 
and  B  does  something  to  challenge  A's  right,  in  which  case  A 
brings  the  interdict  to  establish  his  possession  as  against  B ; 
or  B  claims  the  possession  as  against  A.  The  question  is, 
therefore,  not  of  the  violation  of  an  admitted  right,  but  of  the 
existexice  of  the  right  itself.     (See  p.  373.) 

4.  Derivative  Possession, — Savigny  was  right  in  seizing  the 
cardinal  feature  of  the  Roman  doctrine,  that  a  possessor  must 
have  animus  domini ;  but  he  breaks  down  in  his  attempt  to  give 
a  reasonable  account  of  the  numerous  and  important  exceptions 
to  the  rule.  Dealing,  in  the  first  instance,  with  those  exceptions 
where  the  jurists  frankly  admit  possession — ^both  name  and 
thing — Savigny  says  they  are  instances  of  Derivative  Possession. 
'*Thu8,  for  instance,  the  creditor  has  the  juvidical  possession 
of  a  pledge,  although  he  has  no  intention  of  exercising  owner* 
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fibip  over  it,  because  the  debtor  who  had  full  poBsession  of  the 
ai'ticle,  transfen'ed  to  him  the  jm  posaessionii  at  the  same  time 
as  the  detention."  This  amomits  to  saying  that,  where  mere 
occupation  was  transferred,  and  the  possessor  wished  that 
the  occupier  should  have  the  use  pf  the  possessory- interdicts, 
in  certain. cases  this  wish  was  complied  with.  This  suggestion 
of  Derivative  possession  is  not  to  be  found  in  the  writings  of  the 
jurisconsulta  So  far  from  being  an  explanation,  it  is  a  mere  state- 
ment of  the  difficulty.  There  is  no  difficulty  where  the  posses- 
sion is  transferred,  because  the  new  possessor  holds  aiiimo  dominu 
Nor  is  there  any  difficulty  where  the  occupation  only  is  trans- 
ferred to  an  agent,  for  in  that  case,  the  possessor  retains  his 
right  to  the  interdicta  The  real  difficulty  is  to  explain,  con- 
sistently with  the  general  rule,  how  a  person,  like  a  creditor  in 
the  case  of  a  pledge,  who  has  no  animu$  domini,  should  have 
possession  and  possessory  remedies,  and  why  the  mortgagor, 
who  has  still  the  animus  doming  has  no  right  to  the  possessory 
interdicts  The  word  **  derivative  "  explains  nothing.  Moreover, 
it  is  not  the  jus  posseasionia^  as  in  one  place  Savigny  alleges, 
but  the  possessio  itself,  that  is  transferred. 

5.  Qucm-Poasessio. — ^In  this  case,  the  jurists  have  provided 
Saviguy  with  an  explanation,  which,  although  only  a  verbal 
explanation,  has  been  without  hesitation  adopted  by  him. 
Speaking  of  usuafructusy  Savigny  says, — "  As  true  possession 
consists  in  the  exercise  of  property,  so  this  quasi  possession 
consists  in  the  exercise  of  a  jus  in  re ;  and,  as  in  true  possession, 
we  possess  the  subject  itself  (poasessio  corporia\  but  not  the  pro- 
perty, we  ought  not  properly  to  use  the  term  possession  of  a 
servitude  (poaaeaaio  jurisy* 

.  This  explanation  is  connected  with  the  unscientific  division  of 
things  into  corporalea  and  incorporalea,  (See  p.  287.)  We  are 
^old  by  Paul  that  only  corporeal  things  can  be  possessed, 
while  an  incorporeal  right  could  not  be  possessed.  (D.  41,  2, 
3,  pr.)     Poaaeaaio  corporia  is  contrasted  with  poaaeaaio  jwis^ 

The  opinion  thus  set  forth  by  Paul  was  unquestionably 
accepted  by  the  Roman  jm*ists;  but  it  proceeds  upon  anim* 
perfect  apprehension  of  the  distinction  between  ownership  and 
other  rights  in  rem  to  things.  Ownership  is  simply  the  largest 
aggregate  of  rights  in  rem  to  things,  and  is  as  truly  incorporeal 
as  a  single  right  in  rem;  as,  for  example,  a  private  right  of 
way.  Servitude  and  ownership  are  equally  incorporeal  in  so 
far  as  they  are  rights ;  they  are.  equally  corporeal  in  the  sense 
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that  as  rights  they  exist  only  with  reference  to  sone  definite 
corporeal  thing.  To  say  that  an  estate  in  land  for  life  is  an 
incorporeal  thing,  but  an  estate  for  ever  is  corporeal,  is  an 
absurdity. 

When,  therefore,  Paul  says  that  corporeal  things  can  be 
possessed,  but  not  an  incorporeal  right,  he  commits  himself  to 
a  &lse  distinction  based  upon  a  blunder.  For  it  is  manifest 
that  an  incorporeal  right  (to  repeat  the  tautological  language 
of  Paul)  may  be  the  object  of  possession,  in  precisely  the  same 
way  as  corporeal  things  may  be  the  object  of  possession. 
Possession  arises  from  a  disturbance  of  the  normal  union  in  the 
same  person  of  a  right  and  the  appropriate  investitive  fact. 
Now,  such  a  separation  may  exist  in  respect  of  any  group  of 
rights  in  rem  as  well  as  of  ownership.  A  right  of  w^ay,  for 
example,  was  created  by  one  of  several  facts ;  when,  therefore, 
a  person  used  a  way  as  a  right  without  having  obtained  it  by 
one  of  these  iacts,  he  stood  in  precisely  the  same  relation  to  the 
right  of  way  as  one  that  occupies  land  does  to  the  land  if  it 
does  not  belong  to  him.  A  possessor  is  simply  one  that  exer- 
cises a  right  without  being  invested  with  it  in  any  manner 
appointed  by  law ;  and  this  is  just  as  true  of  a  single  right  in 
rem  as  of  ownership. 

Savigny  repeats  the  fallacy  in  the  statement  that  in  true 
possession  we  possess  the  subject  itself.  There  is  absolutely 
no  difference  whatever  in  the  nature  of  the  physical  dealing 
with  an  object,  whether  we  act  as  owners  or  as  using  a  servi* 
tnde.  The  only  way  in  which  I  can  possess  land  is  by  stand- 
ing, walldng,  cultivating,  or  otherwise  dealing  with  it.  So  in 
a  servitude  of  a  right  of  way,  I  can  only  use  it  by  walking  over 
the  land.  Paul,  and  after  him  Savigny,  are  wi*ong  in  suggest* 
ing  that  there  is  any  distinction  physically  between  the  pos* 
session  of  (so-called)  corporeal  things  and  the  possession  of 
(so-called)  incorporeal  things.  There  is  a  difference,  but  not 
in  regard  to  the  physical  basis  (corpus)  of  possession ;  the 
difference  lies  in  the  animtu.  It  was  not  the  impossibility  oi 
true  physical  possession  that  prevented  a  fruettuirius  suing  by 
the  same  interdicts  a8.a  possessor:  it  was  the  absence  of  animtia 
domini.  Between  the  physical  possession  of  a  tenant  for  life 
and  of  an  owner  there  is  not  the  shadow,  oi  a  difference 
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RIGHTS  IN  REM  TO  THINGS,  INDEFINITE  IN  POINT  OP  USER. 
BUT  LIMITED  IN  DURATION. 

II. — Personal  Servitudes. 

Property  (dominium)  is  an  aggregate  of  rights, — of  the  various 
and  indefinite  rights  of  possession  and  enjoyment,  and  the  right 
of  alienation.  The  most  perfect  example  of  property  is  the 
rights  possessed  by  a  man  sui  juris  and  of  fiill  age  over  his 
clothes.  His  power  of  enjoying,  altering,  destroying,  or  alien- 
ating his  clothes  is  quite  unrestricted.  This  is  property  in  its 
fulness.  But  we  still  continue  to  call  him  owner  even  when 
his  powers  are  less  complete.  Suppose  he  is  interdicted  as  a 
spendthrift,  and  forbidden  to  sell  his  property,  nevertheless  he  is 
called  owner.  In  this  case  the  restraint  on  alienation  is  imposed 
exclusively  for  his  own  benefit,  and  it  may  seem  reason- 
able to  regard  him  as  owner.  But  the  term  continues  to  be 
applied,  as  in  the  case  of  the  ownership  of  the  dos  by  husbands, 
when  the  property  is  inalienable  not  in  the  interest  of  the 
owner,  but  of  a  person  whose  right  may  be  looked  upon  as 
hostile.  Hence,  although  the  power  of  alienation  is  a  most  vital 
part  of  ownership,  it  may  be  wholly  wanting,  and  still  the 
usage  of  legal  writers  requires  us  to  call  the  residue  ownership. 

In  another  direction  ownership  may  be  abridged  without 
ceasing  to  obtain  the  name.  The  enjoyment  of  property 
may  be  restricted.  A  common  case  is  where  an  owner  of  land 
is  obliged  to  permit  an  adjoining  proprietor  to  walk  or  ride 
through  his  land.  The  exclusive  possession  of  the  owner  is 
thereby  limited,  but  still  he  is  called  owner.  This  case  is  a  type 
of  many  others,  where  a  person,  in  opposition  to  the  owner,  has 
a  single,  definite  right  pver  his  land.  This  is  a  servitude  in 
the  strictest  sense.  But  there  may  be  a  larger  inroad  upon  the 
ownership — the  entire  use  and  enjoyment  of  the  land — (witf- 
fructus)  may  be  given  for  a  limited  period,  or  for  life.  The  usa« 
fhictuary  has  almost  as  full  a  right  to  the  use  and  produce  of 
the  property  as  the  owner ;  the  only  distinction  between  them 
is,  that  the  owner  alone  has  a  right  to  destroy  the  substance 
of  the  property.  Yet  what  remains,  after  a  usufruot  is  sub- 
tracted, is  still  called  ownership  {dominium)^ 

In  the  Roman  law,  when  the  enjoyment  of  the  owner  is 
curtailed,  his  property  is  said  to  be  in  servitude  {res  servit). 
When  the  enjoyment  is  iu  no  way  restricted,  the  property  is 
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said  to  be  free  from  any  servitude— to  have  freedom  {libertas). 
In  this  sense,  a  nsufrnct  was  as  much  a  servitude  as  a  right  of 
way ;  both  are  modes  of  enjoyment  of  land  in  opposition  to  the 
owner.  But  there  is  an  important  difference  between  them. 
A  right  of  way,  of  walking  or  riding  through  another's  land,  is 
a  single^  definite,  simple  use  ;  a  usufruct,  implying  a  right  to 
all  the  produce  of  the  land,  is  as  indefinite  and  nearly  as  exten- 
sive as  ownership  itself.  Usufruct,  in  short,  has  one  of  the 
essential  features  of  ownership  ;  it  is  a  i-ight  to  the  enjoyment 
of  land,  not  capable  of  definite  limitation,  and  which,  like  owner- 
ship, admits  only  of  a  negative  description. 

A  right  of  way  admits  of  exact  and  positive  definition ; 
one  can  state  iuUy  and  accurately  the  extent  of  enjoyment  it 
confers.  A  usufruct  and  a  right  of  way,  although  both  burdens 
{8emtuies)y  are  thus  more  opposed  to  each  other  even  than  they 
are  severally  to  ownership.  Usufruct  comes  near  ownership ; 
a  right  of  way  is  very  remote  from  it ;  usufruct  is  a  very  large 
and  indefinite  fragment  of  the  enjoyment ;  a  right  of  way  is  a 
very  small  one,  and  perfectly  definite.  If  we  were  to  invent  a 
terminology  for  these  two  classes  of  servitudes,  we  might  call 
a  usufruct  an  indefinite  servitu4o,  a  right  of  way  a  definite 
servitude.  The  only  doubt  is  whether  usufruct  ought  to  be 
called  a  servitude.  In  truth,  a  usufruct  is  contrasted  with 
ownership,  not  in  respect  of  the  e:t^tent  of  enjoyment,  but  only 
in  respect  of  its  duration.  A  usufructuary  could  not  transmit 
his  right  to  his  heirs;  an  owner  could.  The  limits  to  the 
enjoyment  of  the  usufructuaiy  really  arise  from  the  fact  that 
his  interest  terminates  with  his  death,  and  that  he  must  there- 
fore hand  on  the  property  unimpaired.  Why,  then,  not  call  a 
uaufractuary  an  owner  for  life?  In  some  modern  systems  ot 
law  we  prefer  to  speak  of  limited  owners,  or  persons  having  an 
estate  (not  an  easement  or  servitude)  for  life.  But  in  Roman 
law  we  must  religiously  abstain  from  doing  so.  The  fact  that 
a  usufruct  was  originally  inaUenable  is  sufficient  to  mark  the 
contrast  with  ownership.  It  was  regarded  as  a  burden  or  de- 
duction from  ownership ;  and  in  the  Roman  law,  it  must  ever 
be  remembered,  ownership  and  usufruct  are  opposed  to  each 
other,  and  upon  no  account  can  the  title  of  dominus  (with 
whatever  qualification)  be  given  to  the  usufructuary. 

The  distinction  between  these  two  classes  of  servitudes  is 
described  by  the  Roman  jmists  from  a  different  and  less  satis- 
bctory  point  of  view.    Marcian  says  that  servitudes  belong 

Digitized  by  VjOOQIC 


396  PERSONAL   SERVITUDES. 

eitlier.to  peursons,  as  uewfruct,  or  to  things,  as  urban  and  niral 
servitudes  {servitutes  personarum^  aervitutes  rerum  or  praediorum). 
But  for  the  solecism  of  attributing  servitudes  to  thtn^*  (for 
every  servitude  must  belong  to  a  pei'son),  the  language  might 
be  thus  defended.  A  personal  servitude  is  given  to  an  indi- 
vidual for  his  enjoyment,  and  dies  with  him ;  a  praedial  servi- 
tude is  given  to  an  owner  for  the  better  enjoyment  of  his  land, 
and  follows  the  land.  But  this  distinction  does  not  altogether 
agree  with  the  difference  between  indefinite  and  definite  servi- 
tudes. It  is  true  that  all  the  indefinite  servitudes  are  personal, 
but  so  are  some  of  the  definite  servitudes.  Thus  the  right  of 
taking  water  from  an  artificial  reservoir,  which  is  a  definite 
servitude,  might  either  be  attached  to  land  or  be  given  to  a 
person  unconnected  with  the  adjoining  land,  in  which  case  it 
did  not  go  to  his  heirs.  (D.  43,  20,  1,  48.)  But  we  read  that  a 
right  to  pluck  apples  on  another  man's  ground,  or  to  walk 
about  his  ground,  or  to  sup  in  his  house,  cannot  be  granted  as 
a  personal  servitude.  (D.  8,  1,  8.)  There  is  indeed  no  reason 
why  definite  servitudes  should  not  be  given  to  individuals  not 
owners  of  adjoining  lands,  although  in  the  Roman  law  this  was 
very  rarely  allowed.  On  the  other  hand,  no  indefinite  servitude 
was  attached  to  the  ownership  of  land,  and  from  the  nature  of 
the  case  could  hardly  be,  so  that  a  proper  classification  of  servi- 
tudes need  not  embrace  more  than  three  classes. 

A.  Indefinite  Servitudes;  usufniciiUj  usus^  hahitatio^  operas 
servorum,  [precarium], 

B.  Definite  Servitudes. 

(a.)  Attached  to  the  ownership  of  adjoining  land: — urban 
and  rural  servitudes.     Rights  of '  way,  of  water,  etc. 

(b.)  Not  so  attached.  Right  to  draw  water  from  a  reservoir 
{ex  castello). 

USUSFRUCTUS. 

Definition. 

A  usufruct  is  the  right  of  using  and  taking  the  fruits  of  any- 
thing that  is  not  consumed  by  use  for  the  lifetime  of  the  person 
receiving,  unless  another  time  is  fixed. 

Usufruct  is  the  right  to  use  and  enjoy  what  belongs  to  another ;  but  its 
substance  must  remain,  unimpaired.    (J.  2,  4,  pr.) 

Its  exact  character,  as  related,  on  the  one  side,  to  ownership 
(dominium)^  and  on  the  other  to  servitude,  is  the  subject  oi 
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conflicting  atatements.  Paul  says  (D.  50,  16,  25,  pr.)  that  an 
owner  is  none  the  less  so  because  another  person  has  got  a 
iisofruct  in  his  property,  for  a  usufruct  is  not  a  portion  of 
ownership,  but  is  of  the  nature  of  a  servitude.  But  the  same 
writer,  in  another  passage  (D.  7,  1,  4),  observes  that  for  many 
purposes  the  usufruct  is  a  part  of  the  dominium.  Elsewhere 
uBufract  is  regarded  as  a  personal  servitude  ;  but  in  the  Insti- 
tutes it  is  taken  separately,  and  mentioned  in  a  manner  that 
suggests  contrast  with  servitude.  {Haec  de  servitutibiis  et  usu- 
fructu  et  um  et  Iiabitatione  dixisse  sufficiat.)     (J.  2,  5,  6.) 

A  person  having  the  ownership  of  property  in  which 
another  has  a  usufi-uct,  is  called  simply  dominus,  or  daminvs 
praprietatis  nudae ;  and  that  other  is  called  Fructuarius  or  Uau- 
fructuarius.     The  property  is  called  res  fructuaria. 

Quasi-  Usufruct — The  above  definition  requires  modification. 
It  applies  to  those  things  only  that  are  not  consumed  in  the 
use  {salva  rerum  substantia)  ;  but  a  modification  was  allowed, 
and  a  sort  of  usufruct  (which  after  the  usual  terminology  of  the 
Roman  law  was  called  ^uo^i-usuiruct)  in  things  consumed  by 
use  was  authorised. 

A  usufruct  may  be  established  not  only  in  a  field  or  a  house,  but  also  in 
slaves  and  beasts,  and  in  fact  in  everything  except  what  is  consumed  by  the 
very  £act  of  use  ;  for  in  this  case  neither  natural  reason  nor  that  of  the  civil 
law  admits  a  usufruct.  In  this  latter  class  must  be  reckoned  wine,  oil,  wheat, 
and  garments  ;  and  closely  akin  to  these  is  coined  money,  for  by  the  very 
act  of  use  in  continual  exchange  it  in  a  way  disappears.  But  for  conve- 
nience sake  the  Senate  resolved  that  a  usufruct  even  of  these  things  may  be 
established,  if  only  suitable  security  on  that  score  be  given  to  the  heir.  If, 
therefore,  a  usufruct  in  money  is  left  as  a  legacy,  the  money  is  paid  over  to 
the  legatee  and  becomes  his  ;  but  he  gives  security  to  the  heir  to  restore  a 
like  amount  in  the  event  of  his  dying,  or  undergoing  capitis  minutio.  Other 
property,  too,  is  delivered  to  the  legatee,  and  becomes  his,  but  only  after  it 
is  duly  valued,  and  security  given  that  in  the  event  of  his  dying  or  undergoing 
ct^iis  minuiio  a  sum  of  money  shall  be  restored  equivalent  to  the  value 
placed  on  the  property.  The  Senate,  therefore,  did  not  create  a  usufruct  of 
those  things ;  nor  indeed  could  it ;  but  by  exacting  security  it  established  a 
quasi-usufruct.    (J.  2,  4,  2.) 

The  date  of  this  Senatus  Consultum  is  unknown.  It  is  posterior  to  the  time  of 
Cioeio  (Top.  8,  15),  and  it  existed  in  the  time  of  Sabinus,  who  lived  in  the  reign  of 
Tiberius.    (D.  7,  5,  5, 1.) 

In  a  qaasl-usnfciictr  the  usufructuary  was  a  true  domiaut  or  owner,  subject  to  the 
doty  of  restoring  the  value  of  the  property  at  a  future  time.  There  was  thus  no  true 
orafract,  but  rather  an  ownership  analogous  to  the  do%  in  the  case  of  ret  (UStimaUu. 

Even  debts  could,  according  to  Proculus  and  Cassius,  against  the  opinion  of  Nerva, 
be  the  object  of  such  a  quasi-usufruct.     When  a  creditor  gave  a  debtor  the  usufruct  of 
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his  debt»  it  was  tftiitamoimt  to  a  rejiission  of  interest  during  the  life  of  the  debtoc 
(D.  7,  5,  8.) 

A  usufmct  of  money  was  terminated  only  in  one  of  two  wayB» — ^by  the  death  or 
eapUu  demifmio  of  the  quau-QBufructoaiy.    (D.  7,  9,  7, 1 ;  D.  7, 5, 9 ;  D.  7,  5, 10,  pr.) 

A  qnasi-UBufract  of  a  servitude,  such  as  a  right  of  way,  oould  not  be  created 
according  to  the  strict  principles  of  the  civil  law,  because  there  oould  not  be  a  servi- 
tude of  a  servitude  (quia  eervittu  BervUutit  eue  nonpotat) ;  but  an  action  was  allowed 
nevertheless  {acHo  incerti) ;  or  the  same  end  might  be  accomplished  in  another  way,  by 
granting  the  servitude  conditionally,  so  that  if  the  donee  died,  or  suffered  a  eopslit 
deminuUot  the  servitude  should  be  surrendered.     (D.  88,  2, 1.) 

In  the  text,  dress  {vestianenta)  is  spoken  of  as  a  proper  object  of  a  quasi-usufruct ;  but 
Ulpian  says  that  if  dress  is  consumed  by  ordinary  tear  and  wear,  nothing  has  to  be 
returned  by  the  usufructuary  (D.  7,  9,  9,  8) ;  and  in  another  passage  {D.  7, 1,  1^  4) 
he  treats  dress  as  the  object  of  a  proper  usufruct,  subject  only  to  the  condition  that  if 
ordinary  wearing  apparel  it  must  be  worn  by  the  usufructuary,  and  not  let  for  hire.  If 
dress  were  regarded  as  the  object  of  a  quasi-usufruct,  its  value  would  have  to  be  returned ; 
if  as  a  proper  object  of  a  usufruct,  nothing  would  be  returned  if  the  dress  were  f airiy 
worn  out.  Which  view  ought  to  be  taken  in  a  particular  case  would  depend  wholly 
upon  the  intention  of  the  donor. 

The  cautio  or  security  required  was  the  usual  one— sureties  {id^uuons).  (D. 
7.  6,  8.) 


Rights  and  Duties. 

A,  Rights  of  the  Usufructuary  (Fructiiaritu). 

I.  Use  and  Enjoyment. — Generally,  the  usufructuary  has  a 
right  to  everything  fairly  included  in  the  words  use  and  pro- 
duce (uaitSy  /ructus)y  unless  there  is  some  limitation  in  the 
instrument  under  which  he  claima 

He  to  whom  the  usufruct  in  a  fann  belongs,  becomes  owner  of  the  fruits 
only  if  he  actually  gathers  them.  Although,  therefore,  the  fruits  are  ripe 
when  he  dies,  if  they  are  not  yet  gathered  they  do  not  belong  to  his  heir,  but 
are  acquired  by  the  owner.  Much  the  same  may  be  said  of  the  tenant- 
farmer  (co/onus),    (J.  2,  I,  36.) 

A  difference  existed  on  this  point  between  the  usufructuary 
and  the  bona  fide  possessor.  The  latter  acquired  all  the  fruits 
that  were  separated  (jseparatio),  whether  by  the  hand  of  man  or 
not ;  the  usufructuary  only  those  that  he,  or  any  one  for  him, 
gathered  (perceptio).     (D.  7,  4,  13.) 

Hence  fallen  fruit  (glana  caduca)  did  not  belong  to  the  usu- 
fructuary unless  gathered.  (D.  50, 16,  30,  4.)  So  if  the  fruit 
was  stolen,  although  the.usufi-uctuary  had  an  action  against 
the  thief  {actio  furti),  he  was  not  owner,  and  the  condietio/urtiva 
could  be  brought  only  by  the  dominus.  (D.  7, 1,  12,  5.)  Fruit 
gathered  by  the  usufructuary  before  it  was  ripe  was  neverthe* 
less  his  property.     (D.  33,  2,  42  ;  D.  7,  1,  48,  1.) 
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Appokrovmvnt. — ^A  fructuaria  died  in  December,  the  crop  having 
been  previously  taken  off  the  ground  by  her  tenant  {colontu) 
in  October.  The  rent  was  not  due  till  March.  Which  was 
entitled  to  the  rent  up  to  March — the  heir  of  the  fructuaria 
or  the  owner  of  the  farm  f  The  heir  of  the  fi'uctuaria.  (D.  7, 
i,  58,  pr.) 

Fructaa^  being  a  term  of  wide  generality,  conveys  an  imperfect 
idea  nnless  it  is  completed  by  particulars.  Generally,  we  may 
say,  the  usufructuary  could  take  the  risus  and/ri&Gfu«,  and  he  could 
not  do  more.  We  must  now  specify,  with  reference  to  different 
objects,  what  the  powers  of  the  usufructuary  were. 

1.  Lands,  whether  cultivated  or  not 

1"*.  Farm  Stock. — Ulpian  says  that  unless  a  contrary  inten- 
tion appeared,  the  instiTiments  attached  to  a  house  or  farm 
were  included  in  the  usufruct ;  as,  e.^.,  the  vessels  used  in  the 
preparation  or  storing  of  wine  {dolium^  capa,  cadusy  amphora^ 
seria).  (D.  7,  1,  15,  6.)  The  same  jurist  states  that  the 
usufructuary  could  only  use,  not  sell,  those  thinga     (D.  7, 

1,  9,  7.) 

2^  Alluvio. — Paul  says  that  alluvio  belonged  to  the  dofninus, 
and  not  to  the  usufructuary  (Paul,  Sent  3,  6,  22) ;  but  Ulpian 
says  it  goes  to  the  usufructuary ;  but  other  accession^,  as  an 
inland  rising  in  a  river,  do  not     (D.  7,  1,  9,  4.) 

3^  Wood  and  Timber. — The  usufructuary  cannot  cut  fruit- 
trees  (D.  7,  1,  13,  4),  nor  large  trees  (D.  7,  1, 11) ;  but  he  may 
take  branches  as  stakes  for  his  vines,  if  it  can  be  done  without 
injury  to  the  land.  (D.  7,  1^  10.)  K  the  trees  are  dead  or 
overthrown  by  the  wind,  Labco  says  the  usufructuary  can  take 
them  for  the  repair  of  his  house, — not  for  firewood,  unless  he 
cannot  get  firewood  elsewhere.  (D.  7, 1, 12, 1 ;  Vat.  Frag.  70.) 
greater  freedom  was  given  him  in  dealing  with  silva  caedua, 
$Uva  caedua  is  that  which  grows,  and  is  cut  down  periodically ; 
or,  according  to  Servius,  what  springs  from  roots  or  stumps  when 
cut  down ;  he  added  that  such  belonged  to  the  usufinictuary. 
(D.  50,  16,  30,  pr.)  Certainly  this  was  so,  if  the  revenue  of  the 
land  was  derived  from  osiers  (arundo  palm).  (D.  7,  1,  59,  2.) 
Probably  the  usufructuary  was  always  entitled  to  such  crops,  if 
he  kept  up  the  stock.     (D.  7,  1,  9,  7 ;  Vat  Frag.  70.) 

4**.  Minerals. — The  usufructuary  can  bum  lime  or  dig  for 
gravel  for  his  house.  (D.  7, 1, 12,  pr.)  He  can  also  work  in  a 
husband-like  manner,  quarries,  or  clay  or  sand-pits  {lapididnae, 
cretifodinae,  arenae),    (D.  7,  1,  9,  2.)     Also  he  can  open  or  use 
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when  opened,  mines  of  gold,  silver,  copper,  iron,  etc,  even  to 
the  prejudice  of  the  agriculture,  if  such  is  a  better  use  of  the 
property.     (D.  7,  1,  13,  5 ;  D.  7,  1,  9,  3.) 

6"".  Bees  on  the  land  belong  to  the  usufructuary;  and  he 
has  the  right  of  fishing,  fowling,  and  hunting.  (D.  7, 1,  9, 1  ; 
D.  7, 1,  9,  5.) 

2.  Houses. 

The  usufructuary  has  complete  use  of  the  buildings,  subject 
to  the  limitations  hereafter  stated.  If  they  were  let  when 
the  U8ufi*uct  began,  he  is  not  entitled  to  the  rent  (pensio) ;  bat 
neither  is  he  bound  by  the  contract  with  the  tenant  If  he  is 
obliged  to  recognise  the  tenant  by  the  deed  of  gift,  he  is  then 
entitled  to  the  rent.  (D.  7, 1,  59,  1.)  The  same  rule  applies 
to  a  farm  when  let. 

The  usufructuary  must  not  alter  the  character  of  the  build- 
ing. He  cannot  add  a  wing  (D.  7,  1, 13,  7),  nor  divide  a  room 
into  new  chambers,  nor  throw  several  rooms  into  one  (D.  7,  1, 
13,  7),  nor  convert  a  private  dwelling-house  into  a  shop,  or 
stables,  or  into  a  public  bath  (D.  7,  1, 13,  8),  even  although  that 
were  the  most  profitable  use  to  put  it  to.  (D.  7,  1, 14.)  If, 
however,  the  owner  used  the  house  for  business,  so  might  the 
usufructuary.  (D.  7,  1,  27,  1.)  The  usufructuary  cannot  even 
finish  an  unfinished  house  (D.  7,  1,  61,  1),  nor  put  a  roof  on 
bare  wall&  (D.  7,  1,  44.)  He  may  open,  but  cannot  close, 
windows.  (D.  7,  1,  13,  7.)  He  cannot  put  up  a  new  building 
unless  it  is  required  for  his  crops  or  for  guarding  the  land  (D.  7, 
1,  13,  6;  D.  7,  1,  73);  and  he  cannot  pull  down  any  buildings 
(D.  7,  1, 13,  4),  not  even  those  he  has  himself  built.  (D,  7, 1, 
15,  pr.) 

3.  Slaves. 

The  responsibility  of  the  master  for  the  delicts  of  his  slave 
remains  unimpaired  notwithstanding  the  usufruct,  and  the 
usufructuary  may  even  call  upon  him  to  transfer  the  ownership, 
or  pay  damage  for  any  delict  done  by  the  slave  to  him  or  hi& 
(D.  7,  4,  27.) 

The  offspring  of  a  female  slave  is  not  reckoned  among  fruits,  and  so 
belongs  to  the  owner.  For  it  seemed  absurd  to  reckon  a  man  among 
fruits,  seeing  that  all  the  fruits  in  the  world  are  furnished  by  nature  for 
man's  sake.     (J.  2,  i,  37.) 

Ulpian  tells  us  that  it  was  an  old  question,  whether  the  ofaUdren  of  slaves  fomed 
an  exception  to  the  rule  that  the  young  of  animals  wenfrtichu,  and  says  that  the 
opinion  of  Brutus  in  favour  of  the  exception  ultimately  prevailed.  (D.  7,  1,  68,  pr.) 
Brutus  lived  before  Cicero. 
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The  tistifnicttiary,  having  a  right  to  the  labour  of  the  slave, 
oonld  inflict  moderate  chaatiBement  to  compel  him  to  work ; 
bat  he  could  not  put  him  to  the  torture,  or  lash  him,  or  other- 
wise impair  his  value  as  a  wealth*making  machine.  (D.  7, 
1,  66 ;  Paul,  Sent.  3,  6,  28 ;  Vat.  Frag.  72.)  He  must  also  use 
the  slave  for  the  work  for  which  he  had  been  trained,  and  could 
not,  e.g.,  turn  a  musician  into  a  major*domo,  or  an  actor  into  a 
bath  keeper.    (D.  7,  1,  15,  1.) 

As  regards  slaves  in  whom  we  have  a  usufruct  only,  it  is  the  received 
opinion  that  all  they  acquire  by  means  of  what  is  ours  or  by  their  own  labour 
b  acquired  for  us ;  but  that  all  they  acquire  on  other  groimds  belongs  to  their 
owner,  li,  therefore,  such  a  slave  is  appointed  heir,  or  has  a  legacy  left 
or  a  gifk  made  to  him,  it  is  not  I  but  the  owner  that  acquires  the  profit 
(G.  2,  91.) 

The  question  is  asked  whether  we  can  possess  anything  or  acquire  it  by 
use  through  a  slave  in  whom  we  have  a  usufruct,  seeing  that  we  are  not  in 
possession  of  him.  For,  of  course,  if  we  possess  a  man  in  good  faith,  we 
can,  without  doubt,  both  possess  and  acquire  by  use  through  him.  In  regard 
to  both  characters,  however,  we  speak  in  accordance  with  the  distinction  that 
we  have  just  set  forth,  that  only  gains  made  by  means  of  what  is  ours,  or  by 
their  own  labour,  are  acquired  for  us.    (G.  2,  94.) 

The  sUtemeDt  of  Labeo  (Vat.  Frag.  71)  enbetantially  ooxreipondi  with  §  91  from 
GainB ;  bat  Labeo  makes  the  distiiiotion  turn  on  the  intention  of  the  doDor ;  if  the 
dooor  intended  to  give  to  the  nanfraetiiary,  then  he  obtained  the  gift ;  if  to  the 
owner,  then  the  ownor  gets  it;  and  this  distinction  Is  supported  by  the  Digest, 
p.  7,  1,  22.) 

4.  Animals.  • 

Among  the  fruits  of  animals  are  reckoned  their  young,  as  well  as  their 
milk,  hair,  and  wool.  And  so  lambs,  kids,  calves  and  foals  become  at  once, 
by  the>itf  naiura/e,  the  property  of  him  that  has  the  usufruct.    (J.  2,  i,  37.) 

The  lights  of  the  nsofmotaary  varied  acoording  as  he  received  the  animals  sbgly, 
or  hi  a  flock  or  herd.  If  he  received  them  as  individnals  and  any  of  them  died,  he 
was  not  bound  to  replace  them  (D.  7, 1»  70,  8)  |  although  in  that  esse  he  was  not 
entitled  to  their  flesh.  (D.  7,  4,  80.)  But  If  a  flock  or  herd  was  given,  he  was  bound 
to  replace  them.    (Paul,  Sent  8,  6,  20  ;  D.  7, 1,  68,  2.) 

But  if  a  man  has  the  usufruct  in  a  flock,  he  ought  out  of  the  young  to 
supply  the  place  of  those  that  die,  as  Julian  held ;  and  also  to  plant  other 
vines  and  trees  in  place  of  those  that  die.  For  he  ought  to  cultivate  properly, 
even  as  z  good ^erfamt'/ias  would.    (J.  2,  i,  38.) 

He  was  not,  however,  bound  to  plant  new  trees  for  those  overthrown  by  wind 
witlioat  his  fault.    (D.  7, 1,  59,  pr.) 

IL  Alienation  by  Usupruotuaby. — Strictly,  the  usufiraotiiary 
could  not  alienate  his  interest ;  he  could  not  make  another  person 
usnfiruotoary ;  and  probably  at  first  a  usufruct  was  absolutely 
inafienable.    But  in  later  times  the  usufructuary  was^  entitled 
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to  give  to  another,  in  whole  or  in  part,  his  right  of  enjoyment, 
provided  that  person  enjoyed  it  in  the  name  and  on  accotmt  of 
the  nsafractuary.  (D.  7,  1,  38.)  Diocletian  and  Maximian 
(a.d.  292)  state  it  as  a  proposition  clear  in  law,  that  the  nsafimo- 
tuary  could  let  or  sell  his  usufruct  (D.  7, 1, 12, 2  ;  Vat.  Frag.  41) ; 
and  this,  we  are  elsewhere  informed,  even  against  the  wishes  of 
the  owner.  (D.  7, 1,  67 ;  D.  7, 1,  13,  2.)  If  the  usufructuary 
made  a  gift  of  his  usufruct,  he  lost  it  by  nonuser  if  the  donee 
did  not  use  it.  (D.  7, 1, 40.)  But  if  the  usufruct  were  sold,  the 
price  received  was  regarded  as  equivalent  to  user,  and  the 
asufructuary  did  not  forfeit  it  by  the  de&ult  of  the  purchaser. 
(D.  7, 1,  39.) 

An  owner  hires  a  farm  from  its  asnfractnary,  and  aelh  the  farm  to  Seina  without 
reserving  the  usufraot  Does  the  usafruotuazy  still  retain  the  uenfract  in  the  name  of 
Seius  t  No,  not  even  if  the  owner  oontinues  to  pay  the  rent ;  because  Seios  gathen 
the  fruit  as  his  own,  not  in  the.  name  of  the  nsufructuary.  The  remedy  of  the 
usnfruotaary  is  an  action  against  the  owner  for  breach  of  contract.  The  same  resiilt 
follows  if  the  owner  lets  the  nsafruct  in  his  own  name.  But  if  another  than  the 
owner  hires  the  nsofract,  and  lets  it  out,  the  nsofraot  still  subsists.    (D.  7,  4,  2U.) 

B.  Duties  of  Usufructuary  to  the  Owner=Bights  in  persancan 
of  the  Owner. 

1.  The  Usufructuary  must  deal  with  the  property  as  a  paier^ 
/amilias.  (J.  2, 1,  38.)  The  same  idea  is  expressed  by  saying 
that  the  usufructuary  must  satisfy  the  Judgment  of  a  good  man 
(arbitraiu  viri  bont);  a  phrase  which  signifies  that  no  very  precise 
rule  could  be  laid  down,  but  that  each  case  must  be  judged 
according  to  circumstances.  (D.  7,  1,  9.)  The  standard  oi 
diligence  required  was  at  all  events  equal  to  the  highest  known 
to  the  Roman  law,  and  not  the  lower  standard  admitted  in  the 
case  of  co-owners.  (D.  7,  9,  2  ;  D.  7, 1,  65,  pr.)  The  usufruc- 
tuary was  compeUed  to  cultivate  the  land  in  a  husbandlike 
manner.  He  was  bound  to  give  the  slaves  food  and  clothes 
according  to  their  condition  and  standing  (D.  7,  1,  15,  2),  and 
also  medical  attendance.     (D.  7, 1,  45.) 

2.  The  usufructuary  was  bound  to  do  ordinary  and  moderate 
repairs,  or  surrender  the  usufruct  (D.  7,  1,  64.)  If  the  roof  of 
a  house  had  decayed  with  age,  the  usufructuary  was  not  bound 
to  renew  it ;  but  if  the  owner  put  on  a  new  roof,  the  usufructu- 
ary had  a  right  to  use  it.  (D.  7,  1,  7, 2.)  All  that  the  usufruc- 
tuary could  be  asked  to  do  was  to  keep  the  roof  tight;  if  he 
spent  more  than  he  was  obliged,  he  could  demand  the  excess 
from  the  owner.    (C  8,  33,  7.) 

3.  The  usufructuary  must  pay  the  burdens  on  the  land,  e^ 
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tribtOuim  (land-tax  paid  to  the  Emperor) ;  stipendium  (land-tax 
paid  to  the  aerarium  of  the  people)  (D.  7,  1,  52,  pr.) ;  solarium 
(annual  payment  for  use  of  a  public  place) ;  indictio  (temporaiy 
tax  on  land)  (D.  33, 2,  28) ;  sewer-rate  {nomine  cloacarii)  ;  high- 
way rate  {ad  eollationem  mae)^  etc.     (D.  7,  1,  27,  8-4.) 

a  Rights  of  Owner. 

The  rights  of  the  owner  are  practically  in  abeyance  during 
the  continuance  of  the  usufruct,  and  he  must  permit  eveiy 
form  of  enjoyment  of  the  property  that  does  not  injure  it 
(D.  7, 1, 15,  6.)  He  cannot  pull  down  any  house  on  the  land, 
nor  build  upon  it,  without  the  concurrence  of  the  usu- 
fructuary. (D.  7,  1,  7,  1.)  He  cannot  surrender  a  servitude, 
but  he  can  acquire  one,  without  the  consent  of  the  usufructuary. 
He  cannot  impose  a  servitude  on  the  land,  even  if  the  usu- 
fructuary is  willing  (D.  7,  1,  15,  7),  unless  it  is  such  as  can- 
not by  possibility  harm  the  usufructuary,  as  a  servitude  not  to 
raise  the  house  higher.  (D.  7,  1,  16.)  The  usufructuary  can- 
not acquire,  but  he  can  retain,  a  servitude  ;  and  if  by  neglecting 
to  use  a  servitude  he  causes  it  to  be  lost,  he  is  liable  to  pay 
damages.  (D.  7,  1,  15,  7.)  On  the  other  hand,  an  owner 
could  with,  but  not  without,  the  sanction  of  the  usufructuary, 
make  a  burial-place  on  the  land.     (D.  7, 1, 17,  pr.) 

A  question  is  raised  by  the  editor  of  Mr  Austin's  works  (p.  866),  whether  the 
owner  had  a  right  of  entrjr  on  the  land  subjeot  to  nsufmct.  The  editor  takes  the 
sffinnatiTe,  and  quotes  the  text  (D.  48,  19,  8,  6)  conoeming  the  interdict  de  itinere 
aOuque  privato.  The  passage  states  that  in  certain  circrunstances  the  owner  had  a 
right  to  the  nse  of  a  servitude  (iter)  over  neighbouring  land,  which  he  oould  assert  as 
wen  against  the  usufructuary  as  against  others.  By  implication,  if  the  owner  had  a 
righ*  to  use  a  road  leading  from  his  own  land,  he  oould  enter  upon  that  land.  But 
this  passage  refers  to  a  road  that  both  owner  and  usufructuary  had  used  ;  and  inas- 
much as  the  interdict  in  question  was  open  to  one  that  had  no  light,  but  had  only,  in 
fact,  used  the  road  for  thirty  days  during  the  year  preceding  the  application  for  the 
interdict,  all  that  is  proved  is,  that  as  a  matter  of  fact  the  owner  had  used  the  road. 
This  being  stated  as  a  hypothetical  fact  in  the  first  part  of  the  passage,  throws  no  light 
whatever  on  the  question  whether  the  owner  had  a  rigJU  to  the  servitude.  Also  a 
former  section  (D.  48, 19,  8,  4)  informs  us  that  although  the  use  of  the  servitude  by 
tifee  usufructuary  kept  it  aUve  for  the  owner,  yet  this  would  not  in  the  absenoe  of 
■actual  use  by  the  owner  give  him  a  right  to  the  interdict.  On  the  other  hand,  the  nse 
of  the  servitude  by  tenants  or  friends  was  held  to  be  a  use  by  the  owner,  and  to  entitle 
him  to  the  interdict.  While  the  passage  from  Ulpian  (D.  48,  19,  8,  5)  must  be  con- 
ndered  bdecisive,  if  indeed  §  4  does  not  raise  a  presumption  the  other  way,  there 
are  other  texts  that  introduce  great  difficulty  into  the  question,  Ulpian,  speaking  of 
unu,  which,  we  shall  see^  is  a  much  more  restricted  right  than  usufruct,  says  that  one 
having  the  use  of  a  farm  can  dwell  upon  it,  and  forbid  the  owner  coming  there.  On 
ihb  other  hand,  he  must  give  access  to  the  owner's  tenant  or  his  agricultural  (but  not 
Us  honsehold)  servants.  (D.  7,  8,  10,  4.)  In  another  passage  (D.  7, 8, 12,  pr.),  Ulplaa 
stiU  speaking  of  utua,  says  that  the  owner  had  a  right  of  entry  to  gather  the  ofon% 
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and  that  he  ooiild  even  dwell  on  the  land  In  harvest.  If  then  an  owner,  entitled  to  tiie 
fructutt  and  deprived  only  of  the  nae  (tttvt),  had  no  right  of  entry  except  for  the  pior* 
pose  of  preparing  the  ground  and  gathering  the  crops,  it  Would  seem  to  follow  that,  if 
he  had  no  right  to  theyrucftw,  he  had  no  right  of  entry  whatever.  On  the  other  hand, 
the  owner  had  a  right  to  see  that  the  bonndariee  of  the  land  were  preserved,  and  for 
that  purpose  ooold  send  an  tfuuZaruw — a  slave  employed  to  look  after  a  honae— to 
a  house,  or  a  toZ^iMtnics— a  person  employed  to  watch  lands  or  forests — ^into  a  fsnn  or 
estate.  (D.  7,  8, 16, 1.)  It  would  seem,  therefore,  that  the  owner  had  a  right  dt 
entry  so  far  as  to  see  that  his  property  was  not  diminished,  bat  whether  for  other 
purposes  is  not  at  all  made  out. 

Investitive  Facts. 

A.  Modes  of  Creating  Usufruct 

The  usufruct,  being  a  fragment  of  full  ownership,  might  be 
created  in  two  ways.  The  owner  might  give  away  the  usu- 
fruct, reserving  only  the  naked  ownership  {nuda  proprietas); 
or  he  might  give  away  the  naked  ownership,  reserving  a 
usufruct  for  himself.  The  former  was  called  datio  (dare  tutun- 
fruetum)  ;  the  latter  deduetio  (deducto  usufruetu).  A  third  course 
was  open  :  he  might  give  away,  at  the  same  time,  the  usufinict 
to  one  person  and  the  naked  ownership  to  another.  All  these 
are  exemplified  in  the  first  mode. 

I.  Legacy. — Usufruct  admits  of  being  separated  from  ownership,  and 
this  happens  in  many  ways.  If,  for  instance,  it  b  left  as  a  l^:acy,  then  the 
heir  has  the  bare  ownership,  the  l^:atee  the  usufruct.  If;  on  the  contrary, 
the  farm  is  left  as  a  l^acy  but  the  usufruct  withheld,  then  the  legatee  has 
the  bare  ownership,  the  heir  the  usufruct.  And  again,  the  testator  may 
leave  one  the  usufruct,  and  another  the  fairm  without  the  usufruct.  (J.  2,  4,  i.> 

Following  the  plan  hitherto  pursued,  we  ahall  abstain  from  dwelling  on  tiiis  point 
until  we  come  to  the  subject  of  legacy. 

Mancipation. — Our  saying  that  usufruct  admits  of  in  jure  cessio  only 
was  not  too  hasty.  For  alUiough  a  usufruct  may  be  established  by  manct" 
paHo^  inasmuch  as  it  can  be  withdrawn  when  the  property  is  conveyed,  yet 
it  is  not  the  usufruct  itself  that  is  conveyed.  For  it  is  only  withheld  in  con- 
veying the  property,  so  that  one  has  the  usufruct,  another  the  property. 
(G.  2,  33.) 

Paul  observes  that  by  mancipation,  but  not  by  deliveiy  (even  of  a  ret  ««e  iiumc^» 
a  usufruct  could  only  be  reserved  (<ie(2ttc<o),  not  transferred.  A  usufruct  of  a  slava 
delivered  to  a  ftirtgryMM  could  not  be  reserved,     (Yat  Frag.  47.) 

III.  In  jure  cessio. — Usufruct  admits  of  in  jure  cessio  only.  For  the 
owner  can  thus  transfer  the  usufruct  to  another,  while  he  himself  keeps  the 
bare  ownership.  (G.  2,  30.)  But  this  of  course  is  so  in  the  case  of  Italian 
lands,  because  those  lands  admit  of  mandpatio  and  in  jure  cessio,     (G. 

2,31.) 

Still,  since  usufruct  can  be  established  both  in  man  and  in  all  other 
animals,  we  ought  to  know  that  usufruct  in  those  can  be  established  even  ift 
the  provinces  by  injure  cessio.    (G.  2,  32.) 
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Injmrt  cmU>  wm  ihe  mode  of  creating  and  traoBfttring  inoorpoaraal  t^ingB  by  ad 
infer  vioM.  By  injwre  eettio  an  owner  conid  transfer  the  nsnfmot,  reserving  only  the 
naked  ownership  {dare  tuumfi'ueimn)y  as  well  as  give  the  naked  ownership,  reserving 
«  nsafmct  {deducto  umrfrueiu),      (Vat.  Frag.  47.) 

IV.  Contract  (in  the  Provinces). — But  on  landed  estates  in  the  pro- 
vinces, if  a  man  wishes  to  establish  a  usufrudt,  or  ^  right  of  passage  on  foot 
or  with  beasts,  or  of  bringing  water,  or  of  raising  a  house  higher,  or  not 
raising  it  lest  a  neighbour's  Ughts  be  obstructed,  aUd  the  Hke  rights,  he  can 
do  so  by  agreements  and  stipulations.  For  even  the  landed  estates  them- 
selves do  not  admit  of  mandpaHo  or  injure  cessio,    (Gw  2,  31.) 

But  if  a  man  wishes  to  establish  a  usufruct  otherwise  than  by  will,  he 
ought  to  do  so  by  agreements  (jfocta)  and  stipulations.    (J.  2,  4,  i.) 

The  pact  was  an  agreement  to  create  a  servitude ;  by  the  stipulation  a  penalty 
was  added.  The  penalty  was  limited  to  the  heir  d  the  person  establishing  the  servitude. 
"  Per  te  non  fieri,  neqne  per  heredem  tuum,  quominus  mihi  ire  sgere  liceat.'*  (D.  46, 
1,2,5;D.  45,1,4,  1.) 

This  is  an  instance  of  rights  in  rem  being  created  by  the 
agreement  of  the  parties  and  nothing  more ;  that  is,  by  contract 
simply,  tn  dealing  with  dominium  a  careful  distinction  had  to 
be  kept  in  view  between  contract  and  the  investitive  facts  of 
dominium^  because  in  every  instance  the  Roman  law  required 
something  more  than  contract  to  create  ownership.  There 
was  no  reason  in  the  nature  of  things  why  rights  in  rem  should 
not  be  created  by  contract;  but  the  Roman  legislators,  for 
reasons  satisfactory  to  themselves,  chose  to  require  something 
beyond  the  assent  of  the  parties  in  order  to  transfer  ownership. 
That  something  more  was  delivery,  a  &ot  that  accomplished 
one  important  end  of  the  lawgiver — ^making  the  ownership 
notorioua  But  when  the  ownership  was  split  up,  and  it  was 
desired  to  give  a  man  the  usufruct,  a  difficulty  arose ;  because 
if  delivery  were  made,  the  transaction  would  assume  the  ap- 
pearance of  a  change  of  ownership,  and  thus  imperil  the  naked 
ownership  of  the  donor ;  and,  moreover,  as  we  shall  see  pre- 
sently, it  would  be  unsuitable  when  the  usufruct  was  con- 
ditional. Accordingly,  in  the  old  civil  law,  the  cumbrous 
fiction  of  a  lawsuit  was  adopted  in  the  case  of  incorporeal 
things.  When  the  ancient  modes  of  conveyance  fell  into  dis- 
use»  there  was  no  ceremony  known  to  the  law  that  could  con- 
veniently take  their  place,  and  hence  incorporeal  property  came 
to  be  created  and  transferred  by  mere  agreement  of  the  parties. 
This  change  appears  in  Gains ;  but  he  confines  it  to  provincial 
lands  (which  were  res  nee  mancipi) ;  when,  however,  we  come  to 
Justinian,  the  old  conveyances  were  obsolete,  and  the  proper 
mode  of  creating  a  usufruct  in  his  day  was  by  pac^and  stipu- 
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latioD.    Jttstinian,  therefore,  makes  no  mention  of  memeipatU^ 
and  injure  eesiio. 

&  Conditional  Usnirncts. 

Panl  says  (Vat  Frag.  50,  48)  that  a  nBufrnot  may  be 
created  to  begin  at  once,  and  to  terminate  at  a  fixed  period 
prior  to  the  death  of  the  usufructuary,  but  that  it  cannot  be 
made  to  commence  at  a  future  day  ( Vat»  Frag,  49) ;  and  this, 
he  adds,  -was  an  infirmity  that  it  shared  in. common  with  all 
those  rights  that  could  be  enforced  only  by  the  old  legU 
aetumes.  The  same  passage  occurs  in  the  Digest  (D.  7, 1,  4, 1), 
where  Paul  still  stands  sponsor,  but  the  voice  of  Tribonian 
speaks.  In  the  Digest  it  is  said  that  a  usufruct  may  com- 
mence at  a  future  day.  It  was  also  finally  established  that 
a  usufruct  might  begin  from  an  uncertain  event  {em  eonditUme\ 
or  be  terminated  by  any  event  {ad  eonditionem).  (D.  7,  I,  51 ; 
D.  7,  1,  54). 

Titiai,  whose  f ami  ww  snbjeot  to  a  wnhwa^  bequeathed  a  vmahvuBA  of  It  to  8em- 
pronias.  Wae  the  legacy  valid,  leeiiig  that  a  neufmct  already  eziited  ?  MaeeianiH 
•aid  it  wae,  even  if  the  previouB  vtofructuaiy  Burvived  Titius,  and  enjoyed  the  orafract 
after  the  hein  of  Titiae  had  taken  poeseaeion.    (D.  7, 1,  72.) 

C.  Securities. 

The  various  modes  of  creating  usufructs  just  described 
operate  in  favour  of  the  usufructuary  only  when  he  has  com- 
plied with  an  indispensable  preliminary.  (D.  7,  9,  7.)  Every 
usufructuary  must  give  security,  whatever  the  mode  of  his 
appointment.  (D.  7,  9,  9,  1.)  The  form  of  security  was 
sureties  {fdgiusores),  (C.  3,  33,  4.)  The  object  of  the  security 
was  twofold — (1)  that  the  usufructuary  would  deal  with  the 
property  so  as  to  satisfy  a  fair  man  {bani  viri  arbiirtxtu)  (D.  7, 
9, 1,  3) ;  and  (2)  would  give  back  the  property  when  his  interest 
terminated.^  In  later  times  these  promises  were  superfluous ; 
the  law  imposed  these  obligations  upon  all  usufructuaries :  but 
there  was  an  advantage  in  getting  others  as  sureties,  and  for 
mismanagement  an  action  could  be  brought  on  the  promise 
before  the  usufruct  came  to  an  end.    (D.  7,  9,  1,  5.) 

DrvESTinvK  FAoxa 

But  lest  the  properties  should  become  altogether  useless  by  being  always 
separated  from  the  usufruct,  it  is  held  that  in  certain  fixed  ways  the  usufruct 
disappears,  and  falls  back  into  the  ownership.    ( J.  2,  4,  i.) 

>  Ummm  m  honi  vki  arbUratUf  et  ana  mu^fimetui  ad  evai  jwiiriminy 
rMiiCiiCiirmi  ^nod  inde  extiabU.    (D.  7,  9, 1,  pr.) 
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When  the  usufruct  comes  to  au^id,  it  hBa  back  in^  the  property,  and 
from  that  time  forward  the  owner  of  the  bare  property-rights  comes  to  have 
full  power  over  their  object    (J.  2,  4, 4.) 

I.  Injure  cessio, — ^The  man  that  has  the  ustifruct  can,  by  making  an  in 
fure  cessio  to  the  owner,  detach  the  usufruct  from  himself  and  merge  it  in  the 
property.    (G.  2,  3a) 

And  again,  a  usufruct  disappears  if  yielded  up  to  the  owner  by  him  that 
has  it.    a-2i4,3.) 

II.  Merger.  {/Consolidation  or  eomparoHo  dotntmu) — Or,  on  the  contrary, 
if  he  that  has  the  usufruct  acquires  the  ownership.  This  is  called  merger 
icansoUdatio).    (J.  2,  4,  3.) 

III.  And  by  not  using  it  {non  uiendo)  in  the  proper  way  and  time,-*^ 
these  points  are  settled  by  our  constitution.    Q.  a,  4*  3*) 

A  uBttfrmtuary  thai  noitlifir  by  hhnnll,  mr  by  anyone  in  his  name,  ht^M 
himflelf  of  hia  osnfraot,  while  the  period  of  tuueafio  elftpaed,  ancientty  lost  his  rights. 
fPlMi],  Sent.  8,  6,  80.)  It  made  no  dlfferenoe  that  the  usufructuary  was  ejected  by 
fofoe  from  Mb  land.  (B.  48, 16.  10.)  Justiman  preserved  the  rule,  but  altered  the 
tune  to  ten  or  twenty  yean  m  acoordanoe  with  his  changes  of  the  period  of  prssorip- 
tkm.  (C.  8.  88,  16,1 ;  0.  8^  84,  18.)  The  question  naturally  oooura,— How  is  a 
nanfract  lost  by  lapse  of  time,  when  it  cannot  be  gained  in  that  way  ?  The  answer  is 
easy.  A  usufruct  is  regarded  as  simply  a  burden  upon  the  ownership,  and  by  vtucapio 
the  owner  gets  lid  of  the  burden.  It  is  thus,  so  to  speak,  the  ownership  that  Is  re- 
gained by  ntyteapio  (ttfuoopio  2t6er<aMf ),  rather  than  the  usufruct  that  is  loel 

IV.  The  expiration  of  the  period  for  which  the  nBiifruot  was 
granted.  This  never  exceeded  the  life  of  the  usufructuary,  or, 
in  the  case  of  a  municipality  obtaining  a  usufruct,  100  years, 
the  supposed  duration  of  the  longest  life.  (D.  38,  2,  8 ;  D.  7, 
4,  3,  3  ;  C.  3,  33,  3.)  But  it  might  be  terminated  sooner,  either 
by  a  time  having  been  fixed  in  the  creation  of  the  usufruct,  or 
some  event  designated  which  W€U9  to  terminate  its  existence. 
(Paul,  Sent.  3,  6,  33  ;  D.  33,  2,  30,  pr. ;  C.  8,  33,  5.) 

A  usofruot  is  granted  to  A  un^  B  shall  attain  the  age  of  twenty-one.  Shippoee  B 
diedbefocereaoUngthatage,lstheusu£raotatanend1  Justmian  decided  that  it  should 
not,  bat  ahould  last  for  the  period  mentioned,  if  A  lived  so  long.    (C.  3,  83, 12,  pr.) 

A  grant  of  a  usufruct  to  A  until  B  shall  recover  his  sanity.  In  this  case  tho 
recovery  of  B  destroys  the  usufruct  |  otherwise  it  endures  until  B  dies,  if  A  so 
kngHvea.    (C.  3,  33, 12,  1.) 

V.  A  usuiruet  comes  to  an  end,  too,  by  the  death  of  him  that  has  it,  or 
by  his  undergoing  one  of  two  forms  of  capitis  demznutio^  the  maxima  or  the 
media,    (J.  2,  4,  3.) 

This  was  the  law  as  settled  by  Justinlati ;  bat  prevloQs  to  his  time  even  the 
analkat  ehange  of  statos,  aa  by  adoption  or  anogatlon,  waa  fatal  (Paul,  Sent.  3, 
e,  29.) 

VL  Analogous  to  this  was  a  singular  mode  of  losing  usu- 
fructs, of  which  the  sting  was  also  taken  out  by  Justinian. 
According  to  the  rule  that  a  slave  can  acquire  for  his  mfiister 
only,  not  for  himself,  a  slave  might  become  the  medium  of  con* 
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rejing  a  vsnfraot  to  his  marter.  If  sfterwards  the  master 
sold  the  slave,  the  usufrnot  was  extingnished.  We  have  spoken 
of  the  slaye  as  a  conduit-pipe  conveying  rights  to  his  master. 
We  may  now  vary  the  figare,  and  speak  of  him  as  a  chain  by 
which  the  nsnfract  was  anchored  in  his  master's  possession. 
(D.  7,  4,  5,  1.)  Jnstinian  enacted  that  nsafracts  should  not 
be  destroyed  by  the  death,  manumission,  or  alienation  of  the 
slaves  by  whom  they  were  acquired.  The  same  rule  was  applied 
to  acquisitions  through  a  son  under  potestas ;  and  Justinian, 
making  a  deeper  change,  decided  that  even  if  the  fisither  died 
or  lost  his  liberty  the  usufruct  should  not  be  lost,  but  should 
survive  to  the  son — ^for  whom,  indeed,  it  must  have  been  from 
the  first  intended.     (C.  8,  83, 17.) 

VIL  Destruction  or  alteration  of  the  essential  character  of 
the  properly.    InterUu$  or  mutatio  rei 

Nay,  further,  it  is  agreed  that  if  a  house  is  consumed  by  fire,  or  fiedls  in 
either  by  earthquake  or  by  its  own  defects,  the  usufruct  is  extinguished,  nor 
can  any  be  claimed  even  in  the  site.    (J.  2,  4, 3.) 

For  it  is  a  right  over  an  external  object ;  take  away  that,  and  the  usufruct 
itself  must  needs  be  taken  away.    (J.  2, 4,  pr.) 

The  owner  builds  on  ground  subject  to  the  UBufmot  ThiB  so  alten  the  ohanMster 
of  the  place  that  the  UBufmot  is  gone,  and  the  urafmotuaiy  is  left  to  his  aotkai  for 
damages.     (D.  7, 4, 6, 8.) 

Usufrnot  of  a  pond.  The  pond  dries  upb  The  usufruct  is  extbguished.  (D.  7, 
4,10,8.) 

Legacy  of  a  wood.  The  trees  are  cut  down,  and  the  land  sown.  The  usufruct  is 
at  Ml  end.    (B.  7,  4, 10, 4.) 

A  gift  of  usufruct  of  silver.  It  is  made  into  a  vase.  The  usnfroot  is  as  an  end. 
p.  7. 4, 10, 6.) 

YUL  By  origmal  defectibility  of  titla  If  the  estate  of  the 
donor  was  liable  to  be  destroyed  by  a  cause  prior  to  the  nsa- 
firuct,  and  it  so  perishes,  the  nsnfract  is  also  extingnished. 

A  testator  leaTSS  a  usufruct  of  a  farm  to  a  legatee  when  a  certain  oonditioa  is 
fulfilled.  Before  that  time  the  testator  dies,  and  the  heir  gives  a  usafmct  of  the  same 
land  to  another.  Afterwards  the  condition  is  fulfilled :  the  second  usofraot  is  at 
once  terminated.     (D.  7, 4^  16.) 

Transvestitive  FAOra 

But  if  the  man  that  has  the  usufruct  yields  it  by  av  /mtv  nusia  to  a 
stranger,  he  still  keeps  his  rights  none  the  less,  for  the  process  is  boperative. 
a-  2>  4,  3  ;  G.  2,  3Q.) 

The  same  rale  prayalled  with  Justinian,  in  whose  tfane  pacts  and  stlpulationa  had 
taken  the  place  of  the  injure  cesHo,  But,  as  has  heen  already  exphUnad,  the  prohibl- 
tioD  was  more  tN^hniciJ  than  real ;  because  the  right  of  the  usufructuary  to  part  with 
the  whole  of  his  enjoyment  of  tiie  land,  with  or  without  a  price,  was  incontMtehk. 
etill,  in  strictness,  we  must  say  that  there  was  no  tnmsTestitiTe  facL 
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Remedies. 

A.  Blfl^  md  BatSas. 

L  Um  and  enjoymeni.  The  ninfnictnary  had  the  lame  remedies  m  the  owner  % 
■■»  e,g^  the  oceio  l^  AquUiae  Against  the  owner  as  well  as  all  the  world  (D.  9,  2, 12) ; 
vtOkaOio  aquae  pluviae  arcendae  (D,  89, 8,  22,  pr.)  ;  the  aeUofurU  (D.  47,  2,  46,  1) ; 
oeHo  vi  Umorum  rajptorum  (D.  47,  8,  2,  28) ;  imUrdiet  de  oirborilmB  eaedendit  (D.  48, 
27, 1,  4) ;  inierdiet  devi  et  vi  armata  (D.  48, 16,  8, 18) ;  iniierdiet  quod  vi  ant  dam. 
(D.  43,  24, 12.)  G^erally,  in  so  far  as  the  nsufniotaary  had  rights  to  the  enjoyment 
of  the  property  as  against  the  owner  and  all  other  men,  he  oonld  use  the  same  actions 
and  interdicts  as  the  owner. 

H.  Duties  of  nsnirootaary  to  owner.  The  owner  {dominuM)  may  sue  the  sureties 
of  the  usulnictuary,  and  has  against  the  usuf  raotuary  the  same  remedy  as  against 
other  persona.  Thus,  for  misconduct  to  slaves  he  may  have  the  actio  $ervi  eorrujpUf 
actio  tJ^fwumim^  or  aeUo  legit  AquHiae,    (D.  7, 1,  66.) 

Bw  InTeaiitiTe  Facts. 

L  Actio  coitfenoria  de  UB^frvekk—ThM  was  the  aetion  by  which  a  usnfructuaiy 
could  establish  his  usufruct  against  the  owner  or  any  possessor, — u^  fnUjm  tibi  ecte. 
<D.  7,  6,  5,  pr.)  It  was  also  the  proper  action  against  the  owner  of  adjoining  land  if 
he  interfered  with  the  enjoyment  of  a  servitude  to  which  his  land  was  subject  in  favour 
of  the  usufructuary  land.  Servitudes  were  attached  to  the  dominium^  and  It  was  con- 
sidered a  difficulty  that  a  usufructuary,  as  such,  should  be  entitled  to  a  servitude. 
Hie  way  in  which  it  was  accomplished  was  not  by  claiming  the  servitude,  but  by 
sOnning  that  the  owner  of  the  adjoining  land  interfered  with  the  enjoyment  by  the 
nsulrackuary  of  hklaad.     (D.  7,  6,  1»  pr.) 

The  burden  of  proof  rests  upon  the  usufructuary  %  and  if  he  succeeds  he  gets  a 
judgmontBabatantiaUytiiasameasinaeMMltfiatio.  The  judge  will  order  the  possessor 
to  give  up  the  land ;  if  he  refuses  wilfully,  or  has  disabled  himself  from  obeying  the 
judgment^  then  to  pay  such  a  sum  as  the  plaintiff  has  sworn  Is  the  value  of  the 
uenfmot ;  if  he  is  unable,  through  Ids  own  carelessness  only,  not  through  fraud,  then 
the  value  of  the  usufruct  is  to  be  settled  by  the  judge. 

a  Divestitive  Facts. 

L  Actio  Ncgaioria  de  Unfi'wckt.'—ThiB  is  the  correspondittg  action  by  which  the 
r  may  establish  the  freedom  of  Ids  property  from  a  usufruct*  and,  if  he  is  not  in 
f  recover  the  crqps  that  the  possessor  has  gathered.    (D.  7, 6,  5,  6^) 

.  usus. 

Definition. — Use  (tuus)  is  a  nsnfrnot  withont  the  prodnce 
(fructua)  (D.  7,  8, 1, 1 ;  D.  7,  8,  14, 1) ;  and  is  confined  to  the 
personal  wants  of  the  nsuary  {tmuiritu).  The  exact  difference 
between  use  and  nsufruct  appears  in  considering  the  rights 
and  duties  of  the  nsuarj. 

Rights  and  Duties. 

A.  Rights  of  the  Usuary. 
L  Use  and  enjoyment. 

I.  Fewer  rights  are  implied  in  use  than  in  usufruct  For  he  that  has  the 
bare  use  of  a  fisum  is  understood  to  Have  nothing  beyond  the  use,  for  his 
daily  needs,  of  the  vegetables,  fruits,  flowers,  hay,  straw,  timber    And  be 

Digitized  by  VjOOQIC 


4IO  PERSONAL   SERVITUDES. 

may  stay  on  that  farm  only  so  long  as  he  is  not  an  annoyance  to  the  owner, 
or  a  hindrance  to  those  that  carry  on  the  farm  work.    (J.  2,  5,  i.) 

In  addition  to  dwelling  on  the  land,  the  nsoaiy  hM,  within  the  Umiti  mentioned  by 
Justinian,  the  right  of  walking  or  driviDg  on  the  land.  There  waa  ooneiderable 
divendty  of  opinion  as  to  the  ezaot  e£Fect  of  a  grant  of  the  use  of  land.  Sabhraa  and 
Cassias  said  Uie  usuary  might  take  wood  for  oidloary  oonsomption,  and  the  apples, 
vegetables,  and  flowers.  Nenra  added  the  use  of  the  straw,  hot  not  the  oil,  grain,  or 
frcdts.  Prooolns  and  Labeo  went  further.  They  said  he  could  take  the  produce  of 
the  farm  for  the  maintenanoe  of  himself  and  family,  and  even  for  his  gnests  and  friends. 
Ulpian  favoured  this  view  as  more  in  hannony  with  the  motives  of  the  donor  of  the 
nse.  (D.  7,  8,  12, 1.)  Paul  adds  that  he  might  take  provisions  for  the  year's  one, 
but  only  in  the  oonntry  9  and  that  he  oould  oariy  any  apples,  flowen^  or  firewood  to 
his  town  residenoe.    (D.  7,  8, 15,  pr.) 

2.  Again,  he  that  has  the  use  of  a  house  is  understood  to  have  rights  up 
to  this  point  only  ; — ^he  may  dwell  in  the  house  himself,  but  he  cannot  trans- 
fer this  right  to  another ;  and  it  is  scarcely  quite  admitted  that  he  may  receive 
a  guest.  But  he  may  dwell  there  with  his  wife  and  children,  as  wdl  as  his 
freedmen  and  other  free  persons  that  he  employs  no  less  than  his  slaves. 
And  similarly,  if  it  is  a  woman  that  has  the  use  of  the  house,  she  may  dwell 
there  with  her  husband.    (J.  2,  5,  2.) 

Although  there  seems  to  have  been  some  doubt  ^Hiether  a  woman  had  the  nanwi 
extent  of  use  of  a  house,  yet  ultbnately  it  was  held  that  the  righftstfwere  the  same  for 
men  sod  women  (D.  7,  8,  6),  provided  the  gnests  were  suoh  as  could  with  a  regard 
to  propriety  dwell  with  the  women.    (D.  7,  8,  7  ;  D.  7,  8,  4, 1 1  D.  7, 4,  S2.) 

3.  And  again,  he  that  has  the  use  of  a  slave  can  use  his  labour  and 
service  only  in  person.  But  he  is  not  allowed  to  transfer  his  rights  to 
another  in  any  way.    (J.  2,  5,  3.) 

4.  The  same  rule  applies  to  beasts.    (J.  2,  5,  3.) 

But  if  it  is  the  use  of  cattle  or  of  sheep  that  is  left  as  a  Itgaicy^  he  that 
has  the  use  can  use  neither  the  milk  nor  the  lambs,  nor  the  wool«  for  all 
those  are  reckoned  among  fruits,  but  only  the  cattle  to  manure  his  fields. 

a-  2,  5.  4.) 

IL  Powers  of  alienation. 

And  he  cannot  allow  another  the  rights  he  has,  either  by  selling  them,  or 
letting  them  out,  or  by  giving  them  for  nothing  ;  whereas  he  that  has  the 
usufruct  can  do  all  these.    (J.  2,  5,  i.) 

B.  Duties  of  the  Usuary.  The  nsuary  was  not,  as  a  rule^ 
bound  to  repair,  but  only  to  share  the  expense  of  repairs  with 
the  owner.  If,  however,  the  property  gave  no  fructus,  and 
only  the  use  of  it  oould  exist,  the  usuary  was  bound  to  repair 
to  the  same  extent  as  a  usufruotuary.  (D.  7,  8,  18.)  The 
usuary  also  was  forbidden  to  change  the  charaoter  of  the 
property,  even  to  improve  it.     (D.  7,  8,  28.) 

Invbstitivb  Faots  and  DivKSTrnvB  Facts. 

In  the  very  same  ways  in  which  the  usofrnct  is  established  the  bare  use  is 
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Gommonly  established  too.    And  it  comes  to  an  end  in  those  very  same 
ways  in  which  the  usufruct  also  ceases.    (J.  3,  5,  pr.) 

Saonritj  is  zeqiilx«d,  m  in  the  OMe  of  the  miif raotoary. 

The  Remedies  are  preoisely  similar  to  those  in  the  oase  of 
usafruct. 

HABITATtO. 

Definition. — ^Papinian  observes  that  the  right  of  habitation 
iK  scarcely  to  be  distinguished  from  the  right  of  using  a  house, 
p.  7.  8, 10,  pr.)  Anciently  it  was  supposed  to  be  a  grant  for 
one  year  only,  but  it  was  ultimately  put  on  the  same  footing  as 
usufruct — ^namely,  for  life.     (D.  7,  8,  10,  3.) 

But  if  habUoHo  is  left  as  a  l^^acy  to  any  one,  or  is  established  in  any  way, 
it  seems  to  be  neither  use  nor  usufruct,  but  as  it  were  a  special  right 
Those  that  have  this  right  for  their  benefit,  we  have  allowed  by  our  published 
decision,  in  accordance  with  Marcellus*  opinion,  not  only  to  live  in  the  place 
themselves,  but  to  let  out  the  right  to  others.    (J.  2,  5,  5.) 

Another  characteristic  is  that  it  was  not  lost  through  non- 
user  or  capitM  minuAo.    (D.  7,  8,  10,  pr.) 

OPERAE  SERVORUM. 

This  also  is  scarcely  distinguishable  from  the  use  of  slaves. 
Like  habkatio,  it  was  not  lost  by  non-user  (D.  83,  2,  2)  or  capilu 
wmtio.    (D.  7,  7,  2.) 

PRECARIUM. 

Definition. — ^Precarium  is  a  tenancy-at-will  of  land,  or  of  a 
servitude  (D.  43,  26, 15,  2),  or  of  a  moveable.  (D.  43, 26,  4,  pr. ; 
D.  43,  26, 1,  pr.)  Thd  person  to  whom  a  thing  was  given,  pr»- 
eofioy  was  entitled  to  the  use  and  enjoyment  of  it  so  long  as 
the  owner  pleased,  but  no  longer.     (D.  43,  26,  12,  pr.) 

Bights  of  Tenant. — The  tenant  of  land  was  a  possessory  and 
as  such  was  protected  from  all  persons,  except  the  owner,  in 
the  use  and  enjoyment  of  it.  (D.  43,  26,  15,  4.)  As  in  the  case 
of  the  usufructuary,  he  could  not  claim  the  offspring  of  female 
slaves.    (D.  43,  26,  10.) 

Duties  of  Tenant. — (1.)  To  retain  possession  until  it  is 
asked  back  by  the  owner,  and  then  to  give  it  up.  (D.  43,  26,8, 
3.)  (2.)  To  answer  for  wilful  mischief  done  to  the  property 
while  in  his  possession,  but  not  for  negligence  {culpct).  Thus  if 
he  lost  a  servitude  attached  to  the  land  by  non-use,  he  was  not 
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botind  to  give  oompensation,  iinleBB  he  wilfnlly  abstained  from 
using  it.     (D.  43,  26,  8,  5.) 

Investitive  Faots. — ^All  that  was  required  was  the  posses- 
sion of  the  thing  with  the  consent  of  the  owner.  (D.  43,  26, 9 ; 
D.  43,  26,  2,  3.) 

Divestitive  Faots. — (1.)  By  the  lapse  of  the  time  for  which 
the  agreement  was  made,  if  any  time  was  mentioned.  (D.  43, 
26,  5.)  (2.)  By  the  happening  of  an  event  on  the  oocnrrenoe 
of  which  it  was  to  be  revoked.  Thus,  if  on  a  sale  of  land  the 
buyer  was  allowed  to  enter  as  a  tenant-at-will  until  the  price 
should  be  fully  paid,  and  the  buyer  &iled  to  pay  at  the  time 
agreed  upon,  the  seller  could  revoke  the  tenancy  and  turn  out 
the  buyer.  (D.  43,  26,  20.)  (3.)  The  death  of  the  tenant,  but 
not  necessarily  of  the  owner,  put  an  end  to  the  tenancy.  (D. 
43,  26,  12,  I ;  D.  43,  26,  8,  1.) 

Remedies. — a.  The  tenant's  remedies  against  third  parties 
were  the  interdicts  and  actions  open  to  a  bona  fide  possessor. 

Bw  For  rights  of  owner.    L  Interdict  de  preeario. 

(1.)  This  interdict  was  restitutory — ^to  compel  the  tenant  to 
give  back  possession  to  the  owner.     (D.  43,  26,  4,  2.) 

(2.)  It  was  not  limited  by  a  year's  prescription.     (D.  43,  26, 

8,  7.) 

II.  Also  an  aeHo  in  faetum  praeacripiU  verbia  or  ecndietio  ineerd 
might  be  brought  by  the  owner  for  the  same  purpose.  (D.  43, 
26,  2,  2  ;  D.  43,  26, 19,  2.)  For  the  meaning  of  this  form  of 
action  see  Book  IL,  Div.  I.,  Subdiv.  L,  Equitable  Contracta 


definite  rights  in  hem  to  things. 

I1I.—PRABDIAL  Servitudes. 

Definition. 

A  praedial  servitude  is  a  definite  right  of  enjoyment  of 
one  man's  land  by  the  owner  of  adjoining  land ;  including  in 
the  term  "  land "  also  houses.  The  land  subject  to  this  right 
is  called  praedium  aerviens^  and  the  land  to  which  the  right  is 
attached  is  called  praedium  dominans. 

These  servitudes  are  called  praedial,  because  they  canqot  exist  without 
landed  estates  {praedid).  For  no  one  can  acquire  a  praedial  servitude  in 
town  or  country  unless  he  has  landed  estates  ;  nor  yet  become  subject  to 
one  unless  he  has  landed  estates.    Q.  2,  3^  3.) 
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The  lands  mtust  adjoin  each  other  (vieina  pnxedia).  (D.  8,  3, 
5,  !•)  The  exact  degree  of  proximity,  however,  is  regulated 
b J  the  nature  of  the  pcurticular  servituda 

A  aervhade,  the  objeot  of  which  la  to  restrict  a  neighbour  from  adding  to  the  hdgfat 
of  Ub  home,  is  yalid,  although  there  ia  a  honae  between  ;  beoauae  ao  long  aathe  inter- 
mediate honae  is  not  built  higher  the  aervitade  is  effectiYe.  p.  8,  5,  4,  8 ;  D.  8,  5, 
5;  D.  8»2,86;  D.  8,  2,88.) 

A  waggon  road  {via)  is  good  aa  a  aervitade,  althoagh  it  ia  intermpted  by  a  river,  if 
there  is  a  ford  or  bridge.     (D.  8»  8,  88. ) 

Aright  of  drawing  water  {aquae  hautUu)  may  exist,  although  between  the  aerrient 
and  dominant  land  there  Ilea  a  public  road  or  river.  (D.  89,  8,  17f  2.)  But  a  right 
of  leading  water  {aquae  duetut)  could  not  eziat  unleaa  all  the  land  through  which  tiie 
water  flowed  waa  anbjeot  to  the  aervitude.     (D.  8,  8»  7>  1.) 

A  praedial  senritnde  is  attached  to  the  land  in  this  sense» 
that  it  cannot  be  transferred  by  the  owner  of  the  dominant 
land  to  the  owner  of  any  other  land.  Until  extinguished  in 
one  of  the  ways  hereafter  enumerated,  a  servitude  passes 
with   the  land  to   every  possessor.      (D.  8,  4,  12;  D,  89  5» 

20,  1.)   .  . 

Praedial  servitudes  are  restricted  in  their  enjoyment  to  the 
land  to  which  they  are  attached.  Labeo  thought  that  an 
owner  of  land  having  a  right  to  lead  water  from  other  land 
{aquae  diustua),  could  allow  the  owners  of  neighbouring  lands 
to  enjoy  it  as  welL  But  the  opinion  of  Proculus  prevailed, 
that  only  as  much  could  be  taken  as  was  required  for  the. 
farm  to  which  the  right  of  water  attached.  (D.  8,  3,  24.) 
Similarly,  if  to  a  fiurm  is  attached  the  right  of  taking  sand  or 
lime  from  other  land,  no  more  can  be  taken  than  is  wanted  for 
that  farm.     (D.  8,  3,  5, 1.) 

TIm  owner  of  two  adjoining  propertiee  aold  the  upper  one,  making  It  a  oonditian 
of  aale  that  the  buyer  ahould  have  permiaalon  to  make  a  ditch  to  paaa  on  water 
from  the  higher  land.  The  buyer  received  water  from  atill  higher  landa,  and 
wiahed  to  paaa  it  through  hia  ditch  to  the  lower  ground.  Oould  he  do  ao  f  Ko ; 
he  cannot  aend  down  more  than  ia  neceeaary  to  dry  hia  own  land.    (D.  8,  8,  29.) 

All  praedial  servitudes  ought  to  be  capable  of  enduring  as 
long  as  the  land  to  which  they  are  attached.  Hence,  strictly^ 
water  can  be  led  only  from  a  fountain,  or  other  permanent 
source  (D.  8,  3,  9) ;  not  from  a  pond  that  is  liable  to  dry  up 
{itagnwn)^  or  even  a  pond  that  does  not  dry  up  (laeua),  (D. 
8,  2,  28,  pr.)  But  by  a  rescript  of  the  Emperor  Antoninus 
it  was  held  that  a  right  to  water  might  exist  even  from  an 
artificial  reservoir.     (D.  8,  4,  2,  pr. ;  D.  8,  8,  9,  pr.) 

A  praedial  servitude  is  indivisible;  it  must  be  enjoyed  wholly 
or  not  at  all    (D.  8, 1, 11.)  ^         , 
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If  a  pecwm  to  whom  »  servitade  belongs  diet,  each  of  his  aeFsnJ  heSn  Ium  »  right 
to  the  eervitade.    (D.  8,  1,  17.) 

A  penon  eMenatlrtg  part  of  an  estate  cannot  impose  a  wrvitade  on  it^  vnlese  the 
portion  of  land  or  houses  is  treated  as  a  sepatate  whole.     (D.  8,  4,  6, 1.) 

If  the  owner  of  a  servitude  acquires  only  a  part  of  the  land  burdened  with  the 
serritude,  or  the  owner  of  the  land  burdened  acquires  only  a  portion  of  the  dominant 
land,  the  servitude  is  not  extinguished,  although  it  oould  not  have  been  so  created. 
(D.  8, 1,  8, 1 ;  D.  50, 17,  86, 1.) 

Urban  and  Rural  Sbrvitudbs. 

What  is  a  praedium  rusticum  or  praedium  urbanum  f  ^  For  the 
purpose  of  the  law  of  servitudes  the  distmction  seems  to  be 
drawn  thns : — Land  in  the  country  is  used  chiefly  for  agricul- 
ture, and  for  building  only  as  subservient  to  agriculture  ;  land 
in  towns  is  used  chiefly  for  building,  and  for  cultivation  only  as 
an  accessory  of  building.  Hence  a  servitude  that  affects  chiefly 
or  only  the  soil,  and  could  exist  if  no  houses  were  built,  is  called 
a  rural  servitude  (jtu  rtutieorum  praecUorum) ;  and  a  servitude 
that  affects  chiefly  or  only  houses,  and  could  not  exist  without 
houses,  although  it  may  also  affect  the  soil,  is  an  urban  servi- 
tude {ju9  urbanomm  pmediorum).  *  Hence  an  urban  servitude 
may  exist  wholly  in  the  country,  and  a  rural  servitude  wholly 
in  the  town.  A  right  to  rest  a  beam  or  joist  on  a  neighbour's 
wall  (ju8  tigni  immittendi)  is  an  urban  servitude,  although  it  be 
in  the  country ;  and  a  right  of  way  to  a  house  is  a  rural  servi- 
tude, although  it  be  in  a  town.  The  importance  of  the  distinc- 
tion is  centred  in  two  points,  one  of  which,  however,  is  only  of 
antiquarian  interest.  Urban  servitudes  were  res  nee  mandpi; 
rural  servitudes  in  Italy  were  ree  numcipi.  Another  difference 
more  lasting  will  appear  when  the  nature  of  these  servitudes  is 
more  particularly  considered.  Urban  servitudes  are  all,  or  nearly 
all,  negative ;  rural  servitudes  are  all,  or  nearly  all,  positive.  This 
makes  a  difference  in  regard  to  the  loss  of  the  servitude  by  non- 
use.  A  negative  servitude  can  be  lost  only  by  an  adverse  act 
of  the  owner  of  the  land  that  owes  the  servitude ;  the  servitude 
consisting  in  his  not  doing  such  act  An  affirmative  servitude 
must  be  kept  alive  by  the  acts  of  the  person  entitled  to  it,  and 
is  lost  by  abstinence  from  such  acts.  But  this'  point  must  be 
again  referred  to. 


^PraMwm  at  fixst  seems  to  have  meant  land  mortgaged  to  the  State  (G.  %  61),  hot 
later  it  was  a  wosmh  gtneraUf  and  included  both  ownership  {ager)  and  possension 
(poMSMio).   p.  50, 16, 115.) 

^Swvitwtn  praedicrum  aliac  in  solo,  dUa$  m  fttpei:|Ccie  conritiunL    ^D.  8, 1,  S,  pr.) 
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BlOHTa 

An  account  of  the  rightfl  of  which  servitudes  consist  is  simply 
an  enumeration  and  statement  of  the  various  servitudes. 

(a.)  Rural  Servitudes  {aervittUes  rtistieorum  pmediorum). 

Over  country  estates  the  rights  are  these  :—Uer^  acius^  via^  aqutu  ductus. 
0'  2,  3,  pr.) 

Among  the  servitudes  over  country  lands  some  think  we  may  rightly 
reckon  the  right  of  drawing  water,  of  driving  cattle  to  water,  of  grazing,  ot 
burning  lime,  of  digging  sand.    (J.  2,  3,  2.) 

L  Rights  of  way.     1.  Iter;  2.  Actus ;  3.  Via. 

Iter  is  the  right  to  pass, — for  a  man  that  is  to  walk  ;  not  to  drive  a  beast 
or  a  carriage.  Actus  is  the  right  to  drive  either  a  beast  or  a  carriage. 
Therefore  he  that  has  iter  has  not  cuius s  but  he  that  has  actus  has  iter  also^ 
and  can  use  the  road  even  when  he  is  not  driving  a  beast  Via  is  the  right 
to  pass  whether  driving  or  walking;  for  via  includes  both  titer  and  actus. 
0-  2,  3,  pr.) 

In  the  absence  of  such  a  servitude,  no  one  had  a  right  to 
walk  or  pass  over  another's  land.     (C.  8,  34, 11.) 

The  most  extensive  right  of  way  {wC)  included  the  right  of 
drawing  stones  and  wood,  and  heavy-laden  waggona  By  the 
law  of  the  XII  Tables,  the  rosid  must  be  8  feet  in  width  and 
16  feet  at  the  turnings  (D.  8,  3,  8)  ;  unless  the  parties  agreed 
upon  any  other  width.  (D.  8,  3, 13,  2.)  I^  however,  the  road 
as  agreed  upon  was  not  of  sufficient  width,  although  it  was 
called  tmx,  it  wafs  held  to  be  either  iter  or  oc^tM  according  to  its 
dimensions.     (D.  8, 1, 13.) 

4.  A  right  of  passing  over  (/im  navigandi)  a  permanent  lake  be- 
longing to  another  person  to  one's  own  land  or  house,  was  a  recog^ 
nised  servitude,  analogous  to  a  right  of  way.    (D,  8,  3,  23, 1.) 

II.  Bights  to  water. 

1.  Leading  water  (aquae  dtictue). 

Aqucte  d$ictus  is  the  right  of  leading  water  through  another's  land.  (J.  3, 
3»pr) 

Labeo  said  this  servitude  could  be  established  only  when 
there  was  an  existing  and  known  supply  of  water,  but  Paul  held 
that  a  servitude  might  be  created  to  search  for  water.  (D.  8, 
5,  21.)  The  owner  of  the  servient  land  could  not  keep  back 
the  water,  nor  refuse  permission  to  make  the  necessaiy  con- 
structions for  leading  it  off  (C.  3,  34,  10.)  As  a  rule,  the 
water  must  be  led  off  in  pipes  (JUtulae) ;  but  by  special  agree- 
ment stone  channels  might  be  allowed.     (D.  39,  3, 17,  1.) 

The  quantity  of  water  that  could  be  taken  was  determined 
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in  the  absence  of  agreement,  by  oustom,  not  by  the  wants  ot 
the  land  for  which  the  servitude  was  granted  (C.  3, 34, 12)  ;  but 
so  much  could  not  be  taken  as  to  starve  the  land  from  which  it 
came.  (C,  3,  34,  6.)  If  custom  sanctioned  it,  the  water  might 
be  used  for  irrigation.     (C.  8,  34,  7.) 

If,  at  the  granting  of  the  servitude,  no  special  track  were 
marked  out  for  the  pipes,  the  owner  of  the  servitude  coald 
select  his  own  course  (D.  8,  3,  21) ;  but  having  done  so,  he 
could  not  of  his  own  motion  alter  it     (D.  8,  I,  9.) 

The  owner  of  the  servitude  had  a  right  also  to  cleanse  and 
repair  the  aqueduct.     (D.  43,  21, 1,  pr.) 

The  water  may  be  either  perpetual  (ctqua  cottidiana),  or  used 
only  in  summer  (aqua  aestiva).     (D.  43,  20, 1,  pr. ;  D.  43, 20, 1, 29.) 

2.  Drawing  water  from  a  well  or  fountain  {aqiuie  hauitus). 
This  is  a  right  to  go  upon  another's  land,  and  draw  water  from 
his  fountain.  The  right  to  keep  the  fountain  in  repair  was 
included.  (D.  43,  22,  1,  6.)  In  reference  to  this  servitude,  an 
example  may  be  quoted  to  show  that  it  need  not  be  praedial ; 
and  the  question  whether  it  was  so  or  not  must  be  deter- 
mined by  the  terms  of  the  grant.  The  presumption  was  that 
it  was  a  praedial  servitude.     (D.  8,  3,  20,  3.) 

«  LndoB  TitiTiB  to  Gains  Seina,  his  farotiher,  greeting.  From  tlie  water  flowmg 
into  the  fountain  that  my  father  oonatruoted  on  the  isthmus,  I  grant  and  conoede 
to  you  gratuitously  a  rill,  to  be  led  either  into  the  house  you  hold  in  the  isthmus,  or 
wheieyer  yon  please."  This  was  held  to  be  a  personal  grant,  and  not  to  go  to  the 
heirs  of  Gains  Seius,  or  the  porohaMra  of  the  house  on  the  isthmus.    (D.  8,  3,  87.) 

3.  Watering  one's  cattle  on  another's  land  {pecaris  ad  aquam 
appuhus).  This,  of  course,  includes  the  right  of  leading  the 
cattle  on  to  the  servient  land  {actus).  In  this  case,  again,  the 
question  was  one  of  intention  ;  whether  the  privilege  was  con- 
fined to  the  individual  to  whom  it  was  given,  or  was  attached 
to  his  land,  so  as  to  go  to  bis  heirs  or  a  purchaser  of  the  land. 
(D.  8,  3,  4.) 

4.  A  right  of  passing  on  water — ^the  converse  of  aquae  ductus 
—aquae  edueendae,     (D.  8,  3,  29  ;  D.  8,  5, 8,  5.) 

III.  Bight  of  pasture  (jus  paseendi). 

This  was  a  right  to  put  one's  cattle  to  pasture  on  another's 
land.  It  might  be  either  praedial  or  personal,  like  the  right  of 
drawing  water.    (D.  8,  3,  4.) 

Several  owners  of  separate  lands  bought  a  right  of  pasture  on  pasture-land.  Thie 
right  was  enjoyed  by  several  of  their  successors  ;  and  finally  some  of  them  sold  their 
lands.    Had  the  pnrohasers  the  rig^t  of  pasture  t  in  otiier  words,  was  the  servitnds 
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pmedial  ?    Tes,  if  there  was  no  agreement  to  the  contrary.     This  seemed  the  proper 
inference  to  be  drawn  from  all  the  facts.     (D.  8,  5,  20,  1.) 

This  right  must  be  carefully  distinguished  from  compascuus 
ager^  which  is  land  belonging  to  a  number  of  owners  for  the 
purpose  of  joint  pasture. 

IV.  Other  praedial  servitudes. 

The  instances  that  have  been  given  were  the  most  common 
examples  of  praedial  servitudes ;  but  there  were  many  others, 
which  need  only  be  referred  to : — 1.  A  right  of  quarrying 
stones  for  the  use  of  one's  land  from  the  land  of  another  {jus 
lapidia  eximendae).  (D.  8,  4,  13,  1.)  2.  A  right  of  digging  for 
sand  {jus  arenae  fodiendae)  or  chalk  {cretae  eximendae).  3.  A 
right  of  burning  lime  {jus  calcis  coquendae).  4.  A  right  of 
cutting  silva  eaedua  for  stakes  to  vine&     (D.  8,  3,  6,  1 ) 

(B.)  Urban  Servitudes  {jura  urbanorum  praediorum). 
Over  town  estates  the  servitudes  all  attach  to  buildings.  And  indeed 
they  are  called  servitudes  over  town  estates  because  all  buildings  are  called 
town  estates,  even  country  houses.  Now  the  servitudes  over  town  estates 
are  these  :  the  servitude  of  supporting  the  weight  of  a  neighbour's  house; 
of  allowing  a  neighbour  to  run  a  beam  into  one's  wall ;  of  receiving  or  not 
receiving  the  raindrops  .or  the  water  that  flows  from  a  neighbour's  house  into 
one's  own  house  or  yard  ;  and  of  hindering  a  man  from  raising  his  house  too 
high  so  as  to  obstruct  a  neighbour's  lights.     (J.  2,  3,  i.) 

1.  The  servitude  of  support  to  a  building  {oneris  ferendi). 
This  servitude  exists  when  one  house  rests  upon  a  wall  or 
pillars  belonging  to  another.  This  is  the  only  case  where  the 
duty  of  repairing  was  thrown  upon  the  owner  of  the  servient 
land.     (D.  8,2,  83.) 

2.  The  servitude  of  supporting  a  beam  or  joist  {tigni  immit- 
tendiy  This  is  simply  inserting  beams  in  the  wall  of  another's 
house  for  the  purpose  of  a  covering  to  a  walk  alongside  the 
wall,  or  for  additional  security.  It  may  be  established  either 
with  reference  to  existing  beams  or  future  constructions.  (D. 
8,  5,  14,  pr.)  The  owner  of  the  wall  cannot  be  compelled  to 
maintain  it  in  repair.     (D.  8,  5,  8,  2.) 

3.  Stillicidii  vel  fiuminis  recipiendi  vel  non  redpiendi,  Stillu 
cidiwrn  is  the  dropping  of  water  from  the  tiles  of  a  house  ;  flumen 
is  when  it  is  collected  and  passed  on  by  a  gutter.  In  regard 
to  this  water  two  different  rights  may  exist  under  different  cir- 
cumstances. The  adjoining  land  may  be  in  want  of  water  for 
irrigation  or  the  like,  and  may  secure  a  right  to  the  supply  of 
the  rain  water  from  a  neighbour's  house ;  or  the  owner  of  a 
house  may  wish  to  get  rid  of  the  water  that  falls  on  his  house. 
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The  servitude  of  receiving  the  water  {stilliddii  recipiendi)  fofbida 
the  owner  of  the  servient  land  from  building  so  high  as  to 
inteifere  with  the  due  reception  of  the  rain  water.  On  the 
other  hand,  the  house  from  which  the  rain  falls  may  be  the 
servient  land,  and  a  servitude  may  exist  compelling  the  owner 
of  it  to  allow  the  water  to  pass  on  to  a  neighbour's  land.  (D. 
8,  2,  20,  3 ;  D.  8,  2,  20,  6 ;  D.  8,  2,  41,  1  ;  D.  8,  2,  21.) 

4.  The  servitude  altius  non  tollendi  prevents  a  house  being  in- 
creased in  height.  (D.  8,  2,  12.)  This  is  easily  understood,  but 
another  servitude,  altitLs  tollendi,  has  given  great  trouble  to  the 
commentators. 

Every  owner  had  a  right  to  build  as  high  as  he  plbised,  although  he  thereby  shut 
up  his  neighbour.  (D.  8,  2,  9  ;  C.  3,  34,  8  ;  C.  3,  3i,  9.)  Whero,  then,  is  the  room 
for  a  servitude  or  special  grant'  by  which  an  owner  should  be  able  to  exerdae  that 
right !  One  suggestion  is,  that  a  local  custom  might  prevent  houses  being  built  be- 
yond a  certain  height.  Thus  Augustus  enacted  that  at  Rome  houses  should  not  exceed 
60  feet,  and  Nero  passed  a  similar  law.  Severus  and  Antoninus,  in  speaking  of  the 
building  of  a  bath,  say  it  must  not  exceed  the  customary  height.  (G.  8,  10, 1.)  But 
if  by  a  local  or  general  law  houses  were  restricted  to  a  certain  height,  it  is  difficult  to 
see  how  a  dispensation  from  such  a  law  could  be  given  by  one  proprietor  to  another, 
and  such  a  dispensation  the  right  altius  tciUendA  would  be. 

Another  explanation  that  has  been  offered  is  that  j'uj  aUiiu  toUendi  waa  applied  to 
a  tenement  that  had  been  formerly  subject  to  a  jus  aUius  non  tollendi,  and  had  beetn  re- 
lieved from  it  by  prescription  {usucapio  liberttUis).  According  to  this  view,  the  expres- 
sion ;im  aZ<tu«  toUendi  is  not  accurate,  for  by  prescription  no  Jus  is  acquired,  only  the 
unfettered  dominion  is  recovered.  The  Jus  aUius  tollendi,  like  the  jus  aedificandi,  is 
merely  part  of  the  rights  of  ownership. 

5.  Lights  and  prospect  (lumina^  prospectus).  In  the  exercise 
of  his  right  of  building  on  his  own  land,  one  might  shut  out  the 
hght  or  view  of  his  neighbour.  To  prevent  this,  a  servitude, 
the  object  of  which  was  to  prevent  such  a  building,  might  be 
created  (ne  luminibus  ojfflciatur,  et  neprospectui  offendatur),  (D.  8, 
2,  15  ;  D.  8,  2,  4.)  This  servitude  prohibited  the  shutting  out 
of  light  by  trees  as  well  as  by  buildings.  (D.  8,  2,  17,  1.)  It 
applies  not  only  to  existing  windows,  but  to  those  made  sub- 
sequently to  the  creation  of  the  servitude.  (D.  8,  2,  23,  pr.) 
Lumen  is  free  vision  to  the  sky,  prospectus  is  free  vision  over 
lower  grounds.     (D.  8,  2,  16.) 

Another  kind  of  right  existed  that  has  been  the  subject  of 
dispute — the  right  to  open  windows  in  a  wall  where  otherwise 
it  would  be  forbidden.  (D.  8,  2,  4.)  It  is  to  this  that  the 
rescript  of  Antoninus  and  Verus  refers,  which  says  that  when 
no  servitude  of  lights  {lumina)  exists,  the  owner  can  build,  leav- 
ing the  customary  space  between  the  erection  and  tlie  next 
house.     (D.  8,  2, 14.) 
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6.  Right  of  occupying  space  above  another's  land  (jus  pro* 
jiciendi  and  protegendi).  The  rule  of  law  was,  that  to  the  owner 
of  the  soil  belonged  all  the  space  above  the  soil,  and  therefore 
anything  overhanging  from  a  neighbour's  house  above  his  land 
would  be,  in  the  absence  of  a  servitude,  an  infringement  of  his 
rights.  The  projections  here  referred  to  are  balconies  (maeniana) 
and  the  eaves  of  houses  (suggrunda)^  which  do  not  rest  on  the 
wall  of  the  neighbouring  proprietor,  but  simply  overhang  his 
ground.  The  right  to  have  such  projections  constituted  the  jus 
prcjiciendi.  (D.  50,  16,  242,  1.)  Proteetum  (hence  jiis  protegendi) 
is  something  projected  to  cover  a  wall.     (D.  9,  8,  5,  6.) 

7.  Cloacae  mitiendae^  the  right  of  passing  a  sewer  through  or 
below  another's  ground.  The  owner  of  the  sewer  had  the  right 
to  cleanse  or  repair  the  sewer.     (D.  43,  23, 1,  pr.) 

Investitive  Facts. 

A.  Modes  of  Creating  Servitudes. 

Gains  says  that  servitudes  (praedial)  are  acquired  in  the  same 
way  as  usirfruct.     (D.  8,  1,  5,  pr.) 

1.  Rights  over  urban  estates  can  be  created  by  in  jure  cessto  only ;  over 
country  estates  by  mancipaiio  also.    (G.  2,  29.) 

2.  Usucapio.  In  the  first  place,  it  is  alleged  that  incorporeal 
things  cannot  be  acquired  by  usucapio,  because  they  do  not 
admit  of  physical  possession.  (D.  41,  1,  43,  1.)  But  Cicero 
speaks  of  the  ueucapio  of  aquae  ductus,  iter,  actus^  etc.  A  law, 
however,  passed  perhaps  in  the  time  of  Tiberius  {lex  Scribonia), 
abolished  usucapio  of  incorporeal  things,  unless  simply  as  appur- 
tenances of  land  so  acquired.  (D.  41,  3,  10, 1.)  The  extinction 
of  servitudes  by  non-use  was  not,  however,  taken  away  by  this 
law.     (D.  41,  3,  4,  29.) 

3.  Prescription.  There  is  no  question,  however,  that  at 
least  in  the  time  of  Justinian  servitudes  could  be  acquired 
by  prescription  in  the  same  way  as  immoveable  property. 
(C.  7,  33,  12.)  In  the  Digest,  several  passages  state  that  long 
possession  (bona  Jide)  gave  a  good  title  (D.  39,  3,  26 ;  C.  3, 
34,  1 ;  C  3,  34,  2) ;  and  a  fortiori  immemorial  possession. 
(D.  43,  20,  3,  4.)  While  there  can  be  no  doubt  that  ser- 
vitudes  could  be  acquired  by  prescription,  it  is  not  so  clear 
^hat  the  time  was ;  but,  at  any  rate,  after  Justinian  it  may 
be  assumed  that  servitudes  were  subject  to  the  same  rules 
as  immoveables.  The  claimant  was  not  bound  to  show  that 
bis  exercise  of  the  servitude  began  with  title,  but  he  had  a 
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utilis  actioy  in  which  it  was  only  required  to  prove  that  he  had 
in  fact  enjoyed  the  servitude  for  so  many  years  neither  by 
force  nor  by  stealth,  nor  by  leave  (nee  vi,  nee  clam,  nee  precario). 
Bona  fides  was  not  required.     (D.  8,  5,  10,  pr.) 

4.  Delivery  of  possession,  reserving  a  servitude.  The  owner 
of  two  houses,  in  delivering  one  to  a  purchaser,  may  make  it 
a  condition  of  sale  that  the  unsold  house  shall  have  a  servitude 
as  against  the  house  sold,  or  may  give  a  servitude  to  the  house 
sold  against  the  house  not  sold.  (D.  8,  2,  34 ;  D.  8,  4,  6,  pr.) 
By  express  agreement,  any  proper  servitude  can  be  reserved 
(recipere  servitutem.)     (D.  8,  4,  10.) 

5.  If  any  one  wishes  to  establish  any  such  right  for  his  neighbour,  he 
ought  to  accomplish  it  by  agreements  (pacla)  and  stipulations.    (J.  2,  3, 4.) 

As  regards  negative  servitudes,  which  consist  merely  in  a  prohibition  of  an  owner 
doing  something  he  had  a  right  as  owner  to  do,  there  could  be  nothing  beyond  the 
mere  agreement  alter  the  old  forms  of  mancipa^  and  eestio  injure  fell  into  desuetude. 
But  in  the  case  of  a  right-of-way,  or  the  like,  the  essence  of  which  was  the  authorisa- 
tion to  the  owner  of  it  to  do  what  otherwise  he  could  not  lawfully  do,  an  actual  user 
of  the  right  would  naturally  take  place,  and  waa  essential  in  order  to  enable  him  to 
employ  the  Interdicts  (D.  8,  1,  20)  or  the  aaio  PuUieiana.  (D.  6, 2,  11,  1.)  Ulpiaii, 
indeed,  seems  to  speak  of  traditio  as  an  alternative  mode  of  constituting  praedial  ser* 
vitudes.  (D.  6,  2, 11, 1.)  By  traditio  be  means  user  of  the  servitude  with  the  consent 
of  the  owner  of  the  servient  land.  This,  however,  was  clearly  not  essential  to  a  ^ 
praedwrum;  but  only  to  the  employment  of  Interdicts.  When  servitudes  were 
established  by  ce«no  in  jurt^  there  was  always  some  risk  of  failure  through  mistakes  in 
the  formalities,  but  as  the  Interdicts  depended  upon  actual  use,  they  were  free  from 
all  such  difficulties. 

6.  A  man  can  also  in  his  will  bind  down  his  heir  to  raise  his  house  no 
higher,  lest  he  should  obstruct  the  lights  of  a  neighbour's  house  ;  or  to  snfier 
that  neighbour  to  run  a  beam  into  his  wall ;  or  to  receive  his  raindrops ;  or 
to  suffer  him  to  go  aci'oss  his  farm,  or  to  drive  beasts,  or  to  lead  water  from 

it.    (J.  2,  3,  4.) 

B.  Conditional  Servitudes. 

Strictly  a  servitude  was  absolute ;  it  could  not  be  created  to 
date  from  a  future  day  or  event,  nor  be  limited  in  its  duration ; 
but  if  such  limits  were  agreed  upon,  they  formed  a  ground 
of  defence  (exeeptio  doli  malt)  if  the  servitude  were  sued  for  in 
disregard  of  them.  Practically,  therefore,  sucli  limits  could  be 
imposed.     (D.  8,  1,  4,  pr.) 

The  degree  of  enjoyment  (modits)  was  subject  to  be  varied 
by  agreement.  Thus,  a  road  might  be  granted  only  for  a 
certain  kind  of  vehicle,  or  for  loads  not  exceeding  a  certain 
weight  (D.  8,  1,  4,  1 ;  D.  8,  1,  4,  2.)  Also  it  might  be  limited 
to  use  on  alternate  days  or  between  specified  hours.  (D.  8»  1» 
5, 1  ;  D.  8,  4.  14.) 
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C.  Restrictions  on  the  Creation  of  Servitudes. 

1.  An  owner  cannot  have  a  servitude  over  his  own  land  (nuUi 
res  8ua  servit).  It  would  be  absurd  to  say  that  an  owner,  who 
as  such  has  every  right  of  use  and  enjoyment,  had  in  addition 
through  a  servitude  one  definite  or  particular  right  of  use  or 
enjoyment.  The  rule  is  equally  applicable  to  co-owners, 
although  with  less  convenience :  and  if  any  co-owner  desires 
to  have  some  particular  kind  of  enjoyment  secured  to  him,  he 
can  do  so  only  by  resorting  to  a  partition.     (D.  8,  2,  26.) 

2.  The  right  contained  in  a  servitude  imposes  on  the  owner 
of  the  land  subject  to  the  servitude  only  a  negative  duty.  The 
duty  it  casts  upon  the  owner  is  either  not  to  do  something, 
t.tf.,  to  abstain  from  exercising  a  right,  or  to  forbear  hindering 
another  from  doing  something  which  otherwise  he  would  have 
a  right  to  forbid.^  If  the  servitude  consists  in  not  doing  {in 
non  faciendo),  it  is  said  to  be  negative  (servitua  negativa)  ;  if  it 
consists  in  forbearance  (in  patiendo),  it  is  said  to  be  affirmative 
{servitus  affirmativa)^  and  me^ns  permission  to  do  acts  that 
would  otherwise  be  unlawful. 

A  right  of  way  is  an  afirmative  servitade.  The  owner  of  the  servient  land  is 
bound  to  iuffer  the  owner  of  the  dominant  land  to  walk  on  his  land. 

A  servitude  of  lights  or  prospect  is  negatvve.  The  owner  of  the  servient  land  is 
bound  not  to  do  anything  to  shut  out  his  neighbour's  lights  or  view. 

In  one  instance,  and  in  only  one,  a  positive  obligation  was  added  to  the  purely  passive 
conduct  required  from  the  owner  of  land  subject  to  a  servitude.  A  person  whose  wall 
or  pillars  were  used  to  support  another  man's  building,  might,  if  it  was  agreed  upon, 
be  obliged  not  merely  to  suffer  the  superstructure  to  rest,  but  also  to  repair  the  waU. 
This  result  was  not  reached  without  controversy.  Callus  denied  that  an  obligation  to 
repair  could  be  thrown  upon  the  owner  of  the  wall  or  other  support,  because  a  servi- 
tude could  not  require  any  positive  act  {in  fadendo) ;  but  the  contraiy  opinion,  sup- 
ported by  Servius,  was  finally  established.  (D.  8,  5,  6,  2.)  In  this  case,  a  right  in 
forwnam  is  added  to,  and  made  to  go  along  with,  the  servitude.  As  a  relief  to  the 
owner  of  the  subject  laud,  he  was  allowed  to  surrender  the  foundations,  if  he  did  not 
wish  to  repair  them.  This  case  is  strictly  an  exception,  for  in  the  analogous  servitude 
of  insertiog  joists  or  beams  in  another's  wall,  no  such  obligation  to  repair  could  be 
impoeed.    (D.  8,  5,  8,  1.) 

3.  A  servitude  cannot  be  merely  burdensome  ;  it  must  be  also 
beneficial  to  the  possessor  of  the  servitude. 

An  agreement  that  A  shall  not  go  over  a  particular  part  of  his  own  land,  or  that 
A  shall  not  search  for  water  in  his  own  land,  is  void     (D.  8, 1, 15,  pr.) 

4.  There  cannot  be  a  servitude  of  a  servitude  (servitus 
servitntis  esse  non  potest).  This  rule  would  prohibit  a  person 
bequeathing  to  a  legatee  a  usufruct  of  a  right  of  way ;  but  in 

^  Servitutum  non  ea  natura  at,  vi  aliquidfacifU  quis,  ted  ut  aUg[uid  jpatieUur,  atU 
nonfaciat.    (D.  8, 1, 15, 1.) 

Digitized  by  VjOOQIC 


422  PRAEDIAL   SERVITUDES. 

such  a  case  the  heir  was  bouDd  to  permit  the  legatee  to  enjoy 
the  right  of  way,  if  the  legatee  gave  security  to  renounce  all 
claim  to  it  on  his  death.  The  remedy  of  the  legatee  was  an 
actio  incerti,     (D.  33,  2,  1.) 

Titius  has  a  right  of  leading  water  {aquae  duetu$)  through  several  estates.  Not 
anj  of  the  owners  of  those  estates,  nor  any  neighbour,  can  enjoy  the  right  <^  drawing 
water  {aquae  hatutua)  from  the  channel.  By  special  agreement,  however,  that  right 
could  be  granted  by  Titius ;  but  such  a  right  would  not  be  given  to  them  as  owners  or 
neighbours,  and  therefore  would  not  strictly  be  a  servitude.     (D.  8,  3,  88, 1.) 

Gains  has  the  usufruct  of  land  to  which  is  attached  a  right  of  way  over  the  land 
of  Maevius.  Gains,  inasmuch  as  his  usufruct  is  itself  but  a  servitude,  cannot  bring 
the  usual  action  for  the  vindication  of  servitudes,  bat  if  Maevius  or  any  one  else 
molests  him  in  the  use  of  the  road,  he  can  sue  by  the  interdict  uti  pouidetU^  on  the 
ground  that  such  molestation  is  «d  infringement  of  his  right  to  the  use  of  bis  land. 
(D.  7,  6,  1,  pr.) 

Divestitive  Facts. 

A  praedial  servitude  was  not  lost  by  the  death  or  capitis 
deniinutio  of  the  person  to  whom  it  was  granted.     (D.  8,  6,  3.) 

1.  Suri'ender  of  the  servitude  (remissio).  This  may  have  been 
done  in  olden  times  by  the  cessio  in  jure^  but  when  that  mode  fell 
into  disuse  it  was  done  by  simple  agreement.  (D.  8,  3,  34,  pr.) 
The  remission  might  be  tacit,  as  by  permitting  any  act  that 
destroyed  the  servitude ;  e,g.,  blocking  up  a  wall,  or  building  so 
high  that  the  raindrops  (stillicidia)  could  not  fall.    (D.  8,  6,  8,  pr.) 

2.  Merger {Confusio), — Inasmuch  as  a  servitude  was  a  single 
detached  enjoyment,  it  followed  that  when  the  person  to  whom 
a  servitude  was  due  became  owner  of  the  land  on  which  the 
servitude  was  imposed,  the  greater  swallowed  up  the  lesa 
(D.  8,  6,  1.)  So  complete  was  the  extinction,  that  even  if  the 
lands  were  afterwards  separated  and  belonged  to  different 
owners,  the  servitude  was  not  revived  except  by  the  usual 
modes  of  creating  servitude.  (D.  8,  2,  30,  pr.)  If,  however, 
the  owner  of  the  dominant  land  acquired  only  a  part  of  the 
servient  land,  the  servitude  remained  intact,  because  it  was 
indivisible,  and  could  not  be  partly  lost  and  partly  retained. 
(D.  8,  2,  30,  1.) 

3.  NoN-USE  (non-tUendo). — The  period  oiusueapio  for  releas- 
ing land  from  praedial  servitudes  was  two  years.  (Paul,  Sent. 
1,  17, 1.)  This  period  was  extended  by  Justinian  to  ten  years 
if  both  parties  lived  in  the  same  province,  and  twenty  years  if 
in  diflFerent  provinces,     (C.  3,  34,  13.) 

An  important  distinction  existed  between  urban  and  rural 
servitudes.     Urban  servitudes  are  negative,  rural   servitudes 
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are  affinnative.  A  right  of  way,  to  be  kept  alive,  must  be 
exercised;  if  no  one  actively  uses  the  way  for  the  period  fixed 
by  law,  the  right  of  way  is  destroyed.  It  is  a  discontinuoua 
servitude;  it  is  kept  up  by  intermittent  acts  from  time  to  time, 
and  cannot  be  continuously  enjoyed.  But  in  the  case  of  a 
servitude  of  lights,  the  person  that  enjoys  it  cannot  do  anything 
to  keep  it  alive ;  it  consists  in  the  owner  of  the  servient  land 
not  doing  something,  and  so  long  as  that  is  not  done,  the 
servitude  is  fully  alive.  The  servitude  is  continuously  enjoyed, 
so  long  as  it  is  enjoyed  at  all.  The  rule,  then,  may  be  stated 
thus : — In  continuous  servitudes,  the  period  of  prescription  is 
reckoned  from  the  time  that  an  act  is  done  by  the  owner  ot 
the  servient  land  that  negatives  the  servitude;  in  discon- 
tinuous servitudes,  the  period  is  reckoned  from  the  last  time 
the  servitude  was  used  by  the  owner  of  the  dominant  land. 
(D.8,2.6.) 

A  servitude  is  not  lost  through  non-use  if  the  following  con 
ditions  are  complied  with : — (1.)  A  usufractuary,  tenant,  guest 
or  other  person  using  the  road  or  servitude  in  the  name  of  the 
land  to  which  it  is  attached,  exercises  such  a  use  as  prevents 
prescription  being  reckoned.  (D.  8,  6,  20 ;  D.  8,  6,  24 ;  D.  8,  6, 
5 ;  D.  8,  6,  6,  pr.)  (2.)  The  use  must  be  at  the  times,  and  in 
the  manner,  agi'eed  upon.  (D.  8,  6,  10,  1 ;  D.  43,  20,  5,  1.) 
(3.)  The  servitude  must  be  used  as  a  servitude  belonging  to 
the  land  to  which  it  is  attached,  and  not,  for  example,  as  a 
public  road.     (D.  8,  6,  25.) 

4.  Destruction  or  change  of  the  property  destroys  any 
servitudes  attached  to  it,  as  when  the  dominant  house  is  burned 
down,,  and  not  rebuilt.  But  if  another  like  it  is  put  up,  the 
servitude  is  preserved.  (D.  8,  2,  20,  2.)  If  a  place  over  which 
a  right  of  way  exists  is  swamped  by  a  diversion  of  a  stream, 
but  before  the  period  of  prescription  is  gone  the  way  is  restored 
by.  the  deposit  of  alluvium,  the  servitude  revives ;  and  it  seems, 
even  if  the  time  had  elapsed,  the  owner  of  the  servient  land 
could  be  compelled  to  re-grant  the  servitude.     (D.  8,  6,  14,  pr.) 

Re  m  £  d  I  e  s. 

A.  Intkbdiots. 

Tbe  aotoal  enjoyment  of  servitudes  was  Beeured  by  interdict ;  but  the  remedy  by 
infeetdicl  was  given  subject  to  the  analogy  to  corporeal  possession.  Interdicts  existed 
only  lor  affinnative,  not  for  negative  servitudes ;  and  their  object  was  to  stop  the 
ownen  of  tbe  several  lands  from  forcibly  preventing  the  performance  of  the  acts  ccn- 
stitnting  the  servitudes.     Hence  two  characteristics  of  these  remedies.      (1)   No 
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person  eould  demand  an  interdict  who  had  not  previously  done  the  acts  permitted  ^ 
the  servitude ;  and  (2)  the  interdict  did  not  deal  with  the  question  of  right,  hut 
secured  undisturbed  enjoyment  to  a  person  that  had,  whether  with  or  without  title, 
in  point  of  fact  claimed  and  exercised  the  right.     (D.  48, 19,  1,  2.) 
I.  Rights  of  way. 

1.  An  interdict  {de  Uinere  aetuque  privato),  whose  object  was  to  secure  free  panage 
over  the  burdened  land,  and  damages  {quanH  ejut  inUreue)  for  interruption.  (D.  43, 
19,8,8;  D.  8,5,2,3.) 

The  Praetor  says  :  When  a  footpath,  a  driving  road,  or  a  regular  road,  is  in  dispute, 
and  you  have  used  it  neither  by  violence,  by  stealth,  nor  by  leave  from  another 
within  the  preceding  year,  I  forbid  any  violence  to  be  employed  to  hinder  you  from 
such  use.^ 

2.  Interdict  to  obtain  permission  to  repair.'  Every  one  having  a  right  of  way,  had 
by  implication  a  right  to  keep  the  road  in  repair.     (D.  48,  19,  8,  18.) 

The  PrsBtor  says :  When  you  have  used  a  path  or  driving-road  within  the  preced- 
ing year,  neither  by  violence  nor  by  stealth,  nor  by  sufferance  from  another,  I  forbid 
any  violence  to  be  used  to  hinder  you  from  repairing  that  path  or  driving-road,  sup- 
posing you  have  a  right  so  to  do.  He  that  would  use  this  interdict  must  give  security 
to  the  opposite  party  against  any  damage  that,  though  yet  undone,  may  be  caused  by 
his  fault.3 

To  obtain  this  interdict,  the  plaintiff  must  prove  more  t^ian  mere  quasi-posseasbQ ; 
because  the  right  to  repair  is  not  attached  to  the  use  or  exercise  of  the  servitude,  but 
only  to  the  right  to  the  servitude.  (D.  43,  19,  8, 18.)  Also  the  plaintiff  must  give 
security  against  any  damage  he  may  do  by  his  repairs.     (D.  43,  19,  5,  4.) 

II.  Rights  to  water. 

1.  Aqua  coUidiana  is  water  that  might  be  used  every  day  of  the  year  (D.  43,  20, 1, 
2) ;  it  is  opposed  to  aqua  aeiAiva,  water  used  only  in  summer,  even  if  it  could  be  used 
in  winter.     (D.  48,  20,  1,  8 ;  D.  43,  20,  6.) 

The  Pnetor  says  :  As  within  the  preceding  year  you  have  led  the  water  in  dispute 
neither  by  violence  nor  by  stealth,  nor  by  sufferance  on  his  part,  I  forbid  any  violence 
to  be  used  in  order  to  hinder  you  from  so  leading  it.     (D.  43,  20,  1,  pr. ) 

This  interdict  could  be  claimed  by  any  person  that  had  used  the  water  under  the 
conditions  applicable  to  rights  of  way  ;  and  it  may  be  brought  against  every  one  that 
disturbs  the  claimant  in  the  use  of  the  water.  (D.  48,  20,  1,  25.)  The  defendant 
must  give  security  for  the  free  exercise  of  the  servitude,  without  prejudice  to  his  con- 
tention that  the  servitude  was  not  legally  binding.     (D.  48,  20,  7.) 

2.  Interdict  for  repairs. 

There  was  an  interdict  to  enable  the  owner  of  the  servient  land  to  repair  the 
channel  of  the  watercourse,  or  to  cleanse  it.  The  Praetor  says  :  I  forbid  any  violence 
to  be  used  to  hinder  him  from  freely  repairing  and  cleaning  out  the  channels,  covered 
ways,  or  reservoirs,  in  order  to  lead  the  water,  provided  only  he  leads  it  no  other- 
wise than  he  did  last  summer,  neither  by  violence,  nor  by  stealth,  nor  by  sufferance 
on  your  part  (D.  43,  21,  1,  pr.)  Its  object  is  to  secure  freedom  for  the  task  of 
repairs  or  cleaning  (D.  48,  21,  1,  8) ;  and  its  aid  can  be  obtained  by  the  same 
persons  that  have  a  right  to  the  use  of  the  aqueduct.     (D.  43,  21,  8,  7.) 

^  Prcetor  <Ut:  **  Quo  itinere  actuque  privato  quo  de  agitiwr,  vd  via,  hoc  anno,  nee  n, 
nee  dam,  nee  precario  ah  do  luut  es,  quominus  ita  utaru,  vim  fieri  veto"  (D.  48,  19, 
l,pr.) 

^  Ail  PrcBtor :  **  Quo  itinere  actvque  hoe  anno  non  vi,  non  dam^  non  precario  ah  aiio 
unu  es,  qwminus  {id)  iter  adumque,  ut  tibi  jus  es$et,  r^fieia$,  vim  fi/eri  veto;  qui  hoc 
interdicto  uti  volet,  it  advenario  damni  infecH,  quod  per  ^fui  vitium  datum  nt,  caveat,** 
VD.  48,  19,  8, 11.) 
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8.  Aquae  hauitUM  and  peeorit  ed  aquam  appuliui. 

In  this  case,  as  in  aquae  ductus,  there  are  two  interdicts — one  to  secure  the  use  of 
the  water,  the  other  for  repair  of  the  fountain  or  well  (D.  48,  22, 1,  pr. ;  D.  48, 
22.1.6.) 

4.  Interdict  for  water  draxTn  from  an  artificial  reservoir  (ex  oatteUo).  The  Prsstor 
•ays :  Since  from  that  reservoir  he  has  been  allowed  to  lead  water  by  one  that  had  a 
right  to  do  so,  I  forbid  any  violence  to  be  used  to  hinder  him  from  leading  it  as  he  has 
been  allowed.  And  when  an  interdict  shall  have  been  given  in  regard  to  the  doing 
of  the  work,  I  wHl  order  security  to  be  given  for  the  damage  that  may  be  done.^  This 
interdict  to  enforce  a  servitude  of  water  (whether  personal  or  prsBdial)  arising  from  a 
eaUeOum  or  reservoir  that  is  filled  with  public  water  {aqua  puUica)  (D.  43,  20,  1,  39), 
IB  not  merely  possessory  ;  it  involves  the  question  of  righ  ,  and  is  thus  a  test  of  the 
ezistenoe  of  any  investitive  fact     (D.  48,  20, 1,  45.) 

m.  Rights  in  private  sewers  {doacaa). 

In  this  case,  again,  there  are  two  interdicts,  of  which  the  words  of  one  only  are 
contained  in  the  Digest.  The  plaintiff  must  give  security  sgainst  any  damage  he  may 
do  by  his  repairs.     (D.  43,  £3,  1,  12  ;  I).  43,  23,  1,  14.) 

K.  AcTioxa. 

I.  AeUo  Confeseoria.'-ThiB  action  tries  the  right  to  the  servitude  (D.  8,  5,  9,  pr.) ; 
and  the  form  was  either,  it  is  my  right  to  do  what  you  have  prevented ;  or,  it  is  not  your 
right  to  do  what  you  have  begun  {jus  mihi  esse,  jus  tibi  non  esse  aedificandi).  It  can 
be  brought  only  by  the  owner  of  the  dominant  land  (D.  8,  5,  2,  1) ;  or  by  a  person 
having  substantially  the  same  rights,  as  a  mortgagee  in  possession.  (D.  8,  5,  16.)  It 
lies  agamst  the  owner  of  the  servient  land  (D.  8,  6,  4,  4),  or  anyone  else  that  inter- 
feres with  the  enjoyment  of  the  servitude,  although  in  this  case  the  interdict  would 
generally  be  the  preferable  remedy.  (D.  8,  6,  10, 1.)  The  burden  of  proof  lay  on  the 
plaintiff.     (D.  8,  5,  9,  pr.) 

IL  Actio  Negatoria, — An  occasion  arises  for  this  action  denying  the  existence  or 
■bowing  the  termination  of  a  praedial  servitude  in  two  cases ;  when  one,  claiming  a 
servitude,  forbids  an  owner  to  do  something  that  as  owner  he  has  a  right  to  do  on  his 
own  Und  (D.  8,  5,  4,  7) ;  or  when  anyone  does  anything  that  in  the  absence  of  a 
servitode  (whose  existence  is  disputed)  he  has  no  right  to  do.  (D.  8,  5,  17,  2  ;  D.  8, 
5^  13.)  The  object  of  the  action  is  to  obtain  security  against  a  repetition  of  the  con- 
duct complained  of  (D.  8,  5,  12)  ;  and  also  damages  when  the  defendant  has  withou 
ri^t  used  the  land.     (D.  8,  5,  4,  2.) 

The  burden  of  proof  usually  rests  on  the  plaintiff.  There  seems  no  reason  whyi 
m  this  case,  the  burden  should  be  shifted,  even  although  it  casts  on  the  plaintiff  the 
difficulty  of  proving  a  negative.  Undoubtedly  the  burden  would  rest  on  the  plaintiff 
in  cases  where  the  defendant  had  previously  established  an  actual  user  by  means  of 
an  interdict,  and  apparently  the  same  ruis  held  in  other  cases.  (D.  8,  5,  6,  1 ; 
D.8,5,7,8.) 

IIL  Actio  PuhUciana  in  rem. — This  action  is  given  to  a  hanajide  possessor,  whose 
right  will  be,  but  is  not  yet»  perfected  by  usucapio.  Usufruct  and  praedial  servitudes 
maybe  thus  vindicated,  when  there  is  traditio  or  patierUi<i,  by  the  owner  of  the  servient 
land.    (D.  6,  2,  11, 1.) 


*  Ait  Pnxtor :  "  Quo  ex  casteUo  tUi  aquam  ducere  db  eo,  cut  ^us  m  jus  fuit,  per* 
missum  est ;  quominus  ita,  uti  permissum  at,  ducat,  vim  fieri  veto.  Quandoque  de  opere 
faaeHdo  uUe^-dictum  erit,  damni  infecti  caveri  jubebo."   (D.  48,  20,  1,  38.) 
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IV.  Actio  onerit  fertndi, — Aocordbg  to  some,  this  aerritade,  which  had  the  pecu- 
liarity of  hAving  an  obligation  to  repair  added  to  it,  had  a  special  action.  (D.  8,  5, 
6.2.) 

EMPH  YTEU SIS. 

Definition. 

The  tenure  afterwards  called  emphyteusis  is  to  be  traced  to  the 
long  or  perpetual  leases  of  lands  taken  in  war  granted  by  the 
Roman  State.  The  rent  given  for  such  land  was  called  vectigal 
and  the  land  itself  ager  vectigalis.  The  advantages  of  the 
perpetual  lease  were  appreciated  by  corporations,  ecclesias- 
tical and  municipal.  Corporate  bodies  are  generally  inefficient 
landlords ;  and  a  tenure  that  practically  relieves  them  from 
all  concern  in  the  management  of  the  land,  and  gives  them 
simply  a  right  in  perpetuity  to  an  annual  sum,  seems  most 
beneficial  for  their  interests.  The  same  tenure  was  adopted 
by  private  individuals,  under  a  new  name,  at  least  after  the 
time  of  Constantine,  and  was  extended  from  lands  to  houses. 
The  State  still  had  its  agri  vectigales,  but  the  perpetual  tenure 
given  by  private  persons  and  corporations  was  called  emphy- 
teusis, the  land  fundus  emphyteuttcarius,  the  person  to  whom  it 
was  given  eniphyteuta.  It  may  be  defined  as  a  grant  of  land 
or  houses  for  ever,  or  for  a  long  period  (D.  6,  3,  3),  on  the 
condition  that  an  annual  sum  {canon)  shall  be  paid  to  the  owner 
or  his  successors,  and  that  if  such  sum  is  not  paid  the  grant 
shall  be  forfeited.  (D/  6,  3,  1,  pr. ;  D.  6,  3,  2.)  The  person  to 
whom  the  grant  is  made  is  not  owner,  but  he  has  Prsetorian 
actions  for  the  property  against  all  possessors,  and  therefore 
has  a  right  in  rem.     (D.  6,  3,  1,  1.) 

The  question  whether  the  emphyteuta  is  in  law  owner,  appears 
in  the  controversy  long  agitated  among  the  jurisconsults, 
whether  he  was  a  purchaser  or  a  mere  hirer.  To  have  regarded 
him  as  a  purchaser  would  have  made  him  owner,  and  the  position 
of  the  vendor  (dominus  emphyteuseos)  extremely  precarious. 
On  the  other  hand,  if  the  emphyteuta  were  a  mere  hirer, 
the  rules  applicable  to  hire  would  be  out  of  place,  considering 
the  pei'petual  nature  of  his  interest.  Such  are  the  considera- 
tions that  may  be  supposed  to  have  influenced  the  Emperor 
Zeno  (A.D.  475-491)  to  terminate  the  dispute  in  the  mannei 
stated  in  the  Institutes. 

So  very  closely  akin  are  buying  and  selling  to  letting  and  hiring,  that  m 
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certain  cases  the  question  is  usually  raised  whether  the  contract  is  one  of 
buying  and  selling  or  of  letting  and  hiring. 

[It  has  been  raised,  for  instance,  where  anything  is  let  out  for  all  iinu^ 
as  is  the  case  with  the  land  of  townsmen  {mumcipes\  let  on  the  express 
condition  that  so  long  as  the  revenue  {vectigat)  is  duly  paid,  the  estate 
shall  not  be  taken  away  either  from  the  original  tenant  {conductor)  or 
from  his  heir.  But  the  prevailing  opinion  is  that  this  is  a  case  of  letting 
and  hiring.] 

This  is  the  case,  for  instance,  with  lands  made  over  to  be  enjoyed  for  all 
time;  that  is  to  say,  on  condition  that  so  long  as  the  rent  or  income  {pernio^ 
reditus)  is  paid  for  them  to  the  owner,  it  shall  be  unlawful  to  take  away  an 
estate  of  this  sort  either  from  the  original  tenant  or  his  heir,  or  from  any 
one  to  whom  he  or  his  heir  may  have  sold  it,  given  it  as  a  present  or  as  a 
dowry,  or  alienated  it  in  any  other  way  whatever.  Now,  a  contract  such 
as  this  caused  doubts  among  the  earlier  writers ;  and  some  thought  it 
a  case  of  letting,  others  of  selling.  The  lex  Zettoniana  was  therefore  passed, 
which  determined  that  the  contract  of  emphyteusis  had  a  peculiar  nature, 
and  must  not  lean  on  either  letting  or  selling,  but  must  rest  on  agree- 
ments of  its  own.  It  determined  further,  that  if  any  special  agreement 
were  made,  it  should  stand  just  as  if  this  were  the  nature  of  the  contract ; 
but  that  if  no  special  agreement  were  made  in  regard  to  the  risk  of  the 
property,  then  if  the  property  wholly  perished,  the  risk  thereof  should  fall 
on  the  owner,  whereas  partial  damage  should  be  the  tenant^s  loss.  This  is 
the  law  now  in  use  by  us.    (G.  3,  145 ;  J.  3,  24,  3.) 

Rights  AlND*  Duties. 

A.  Rights  of  Emphyteuta. 

1.  Use  and  enjoymeDt  (uiendi  fruendi).  There  can  be  no 
doubt  that  the  right  of  the  emphyteuta  was  larger  than  the 
right  of  the  usufructuary,  but  how  much  larger?  Probably 
the  scantiness  of  passages  bearing  on  this  subject  shows  that 
few,  if  any,  restrictions  were  imposed  on  the  emphyteuta.  The 
emphyteuta  must,  perhaps,  for  this  purpose,  be  compared  with 
the  bona  fide  possessor  rather  than  with  the  usufructuary ;  for 
the  emphyteuta,  like  the  former,  and  unlike  the  latter,  was 
entitled  to  the  fruits  as  soon  as  they  were  separated  from  the 
land,  whether  gathered  or  not.  (D.  22,  1,  25,  1.)  The  em- 
phyteuta was  subject  apparently  to  no  other  restriction  than 
that  he  must  not  depreciate  the  property.  Perhaps  the 
strongest  evidence  of  this  view  is  that  he  was  not  entitled  to 
compensation  for  improvements.     (C.  4,  66,  2.) 

2.  Alienation.  The  emphyteusis  passed  to  the  heirs,  and, 
subject  to  certain  restrictions,  could  be  alienated.  Hence  the 
greater  including  the  less,  it  could  be  hypothecated  (D.  13,  7, 
16,  2),  or  burdened  with  servitudes.     (D.  43, 18,  1,  9.) 
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B.  Duties  of  Emphyteuta  =  rights  in  personam  of  dominw 
empUyteuBeoH, 

1.  To  pay  the  rent  agreed  upon  {carton)^  without  any  pre- 
vious demand,  at  the  time  agreed  upon,  and  notwithstanding 
pai-tial  loss  of  the  property.  (C.  4,  66,  1.)  This  could  not  be 
increased  by  the  owner  {dominus  emphyteuseos.)  (C.  11,  70,  3.) 
The  usufructuary  paid  no  rent 

2.  He  must  manage  the  property  so  as  not  seriously  to  reduce 
its  value ;  but  he  is  not  to  be  interfered  with  on  the  grounds 
upon  which  a  usufructuary  may  be  sued,  that  he  does  not  act 
like  a  good  paterfamilias.     (Nov.  120,  8.) 

3.  He  must  pay  all  the  burdens  attached  to  the  holding  of 
the  land;  and  deliver  the  receipts  (apochae)  to  the  owner 
(dominus  emphyteuseos).     (C.  4,  66,  2  ;  C.  10,  16,2.) 

These  were  the  rulea  applicable  in  the  absence  of  special 
agi*eement ;  but  if  any  variation  were  made,  it  would  be  sup- 
ported.    (C.4,  66,  2.) 

Investitive  FACTa 

J.  By  agi-eement  in  writing  (pactum).     (0.  4,  66,  1.) 

IL  By  prescription  (not  by  usucapio).     (D.  6,  2,  12,  2.)    By 

analogy  to  servitudes  we  may  infer  prescription;  and  in  the 

case  of  a  possessor  without  title,  the  limit  of  forty  years  (negative 

prescription)  seems  to  be  given  by  Anastasius.     (C.  11,  61, 14.) 

Divestitive  Facts. 

I.  The  total  loss  or  destruction  of  the  property. 

IL  Prescription — possession  by  the  owner  for  the  requisite 
number  of  years  (usucapio  libertatis). 

m.  Surrender  or  merger  {confusioj  consolidatio). 

IV.  Forfeiture.  In  the  absence  of  special  agi-eement,  an 
emphyteusis  was  forfeited — 

1.  For  deterioration  of  the  property. 

2.  For  non-payment  of  rent,  when  the  land  was  held  from  an 
ecclesiastical  coi-poration,  for  two  years ;  in  any  other  case 
three  years.     (C.  4,  66,  2  ;  Nov.  7,  3,  2.) 

3.  If  the  emphy  teuta,  do  not  produce  to  the  owner,  within 
three  years,  the  receipts  (apochae)  for  public  burdens.  (C.  4, 66, 2.) 

4.  If  lie  attempts  to  transfer  the  emphyteusis  without  com- 
plying with  the  rules  prescribed.     (C.  4,  66,  3.) 

If  the  owner  would  not  receive  the  rent,  with  the  object  of 
causing  a  forfeiture,  the  emphyteuta  was  empowered,  in  the 
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presence  of  witnesses,  to  deposit  the  money  in  sealed  bags ;  and 
this  tender  was  equal  to  payment.     (C.  4,  66,  2.) 

Transvestitive  Facts. 

1.  By  bequest  from  the  emphyteuta.     (D.  30,  1,  71,  5.) 

2.  Alienation  by  delivery  in  the  lifetime  of  the  emphyteuta. 
This  right  was  not  unqualified.  The  consent  of  the  dominus 
was  necessary,  and  his  acceptance  of  the  new  emphyteuta. 
The  owner  had  the  right  of  pre-emption.  The  proceedings 
to  be  adopted  are  prescribed  by  Justinian.  (C.  4,  66,  3.) 
The  emphyteuta  ought  to  transmit  to  the  dominus  formal  notice 
of  the  sum  that  a  purchaser  is  willing  to  give  for  it.  The  owner 
has  two  months  to  decide  whether  he  will  take  the  emphyteusis 
at  that  sum;  and  if  he  wishes  it,  the  transfer  must  be  made  to 
him.  If  he  does  not  buy  at  the  price  named  within  two  months, 
the  emphyteuta  can  sell  to  any  fit  and  proper  person  without  the 
consent  of  the  dcminua.  If  such  a  person  is  found,  the  dominus 
must  accept  him  as  his  emphyteuta,  and  admit  him  into  posses- 
sion either  personally  or  by  written  authorisation,  or  by  attesta- 
tion, before  notaries  or  a  magistrate.  For  this  trouble,  the 
dominus  was  entitled  to  charge  a  sum  {laudemium)  not  exceeding 
two  per  cent,  on  the  purchase-money.  If  the  owner  does  not 
make  the  acknowledgment  within  two  months,  then  the  emphy- 
teuta can,  without  his  consent,  transfer  his  right  to  another  and 
give  him  possession. 

BBtfSDICS. 

1.  The  emphyteata  has  an  action  in  rem  {utUU)^  given  after  the  analogy  of  the 
vindication  for  ownership.  2.  If  he  is  only  a  bona  Jide  yosseeBor,  he  has  the  actio 
PubUeiana  in  rem.  8.  He  has  all  the  actions  and  interdicts  requbite  to  protect  his 
rights  of  enjoyment,  like  a  usufructuary  or  owner. 

SUPERFICIES. 

Definition. 

Superficies  or  jus  superficiarium  is  a  right  to  the  perpetual 
enjoyment  of  anything  built  upon  land,  on  payment  of  an  annual 
rent  (pensio).     (D.  6, 1,  74 ;  D.  6,  1,  73,  1 ;  D.  43,  18,  2.) 

Rights. 

A.  Rights  in  rem  of  Superfidarius. — 1.  Enjoyment  and  use 
(utendi  fruendx).  (D.  43,  18,  1,  6;  D.  43,  18, 1, 1.)  2.  Aliena- 
tion, pledging,  or  burdening  with  servitudes.  (D.  20,  4  15 ; 
D.43,  18,  1,  9;  D.  43,  18,  1,  7.) 
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B.  The  duties  of  Superji-ciarius  were  to  pay  his  annual  rent» 
etc.,  just  as  in  the  case  of  emphyteusis. 

Investitive  and  Traxsvestitive  and  Divestitive  Facts 
Same  as  in  emphyteusis. 

Revedies. 

1.  Actio  in  rem  {utOU).    (D.  6, 1,  75 ;  D.  18,  1,  1,  6 ;  D.  48.  18,  1,  8.) 

2.  The  possessoiy  interdicts  generally,  as  an  owner  or  possessor.     (D.  43, 16, 1,  5.) 

3.  Special  interdict.  The  Froetor  says  :  "  As  under  the  terms  of  letting  or  hiring 
you  enjoy  one  of  the  other,  the  superficia  in  dispute,  neither  by  violence  nor  by  stealth 
nor  by  leave,  I  forbid  any  violence  to  be  used  in  order  to  hinder  the  enjojrment.  If 
any  other  action  in  regard  to  the  tuperficiet  is  demanded,  after  hearing  the  case 
{cauaa  eognita),  I  will  give  it."  (D.  43,  18,  I,  pr.)  The  object  oC  this  interdict  was 
to  give  a  right  in  rem;  previously  to  its  introduction,  the  tuperficMriui  could  only 
sue  on  his  contract,  or,  if  he  were  disturbed  by  third  parties,  caU  on  the  owner  to 
transfer  to  him  his  actions  against  the  disturbers.     (D.  43,  18, 1,  1.) 

This  interdict  was  introduced  after  the  analogy  of  the  interdict  i§ti  poandOi*  and 
is  governed  by  the  same  rules  (D.  43,  18,  1»  2) ;  caiua  eognita,  if  for  a  short  period, 
no  actio  in  rem;  but  if  for  a  long  period,  an  actio  in  rem  will  be  given.  (D.  48, 18, 
1,8.) 


SECOND   SUB-DIVISION. 

DEPENDENT  RIGHTS  IJST  REM, 

Rights  in  rem^  of  which  the  leading  gi-oups  have  been  now 
eiiumerated  and  described,  may  exist  either  for  their  own  sake — 
that  is,  for  the  benefit  they  confer,  and  for  no  ulterior  purpose — 
or  they  may  be  created,  not  for  their  utility  to  the  person  that 
enjoys  them,  but  as  a  means  towards  another  end.  Thus  rights 
of  ownership  may  be  given  to  a  man  as  security  for  rights  in 
personam.  If  A.  owes  B.  money,  B/s  only  remedy  is  against  A., 
and  if  A.  fails,  his  debt  is  worth  nothing ;  but  if  A,  gives  B. 
property,  which  can  be  converted  into  money  on  condition 
that  if  A.  fails  to  discharge  his  debt,  B.  may  sell  the  property 
and  pay  himself  out  of  the  proceeds,  B.'s  position  is  very  much 
strengthened.  Such,  then,  is  the  aspect  of  a  pawn  or  moi-tgage 
towards  a  creditor ;  it  is  a  mode  of  strengthening  the  weak 
point  of  all  mere  rights  in  personam,  by  giving  the  creditor 
valuable  rights  that  avail  against  the  whole  world. 

As  regards  a  debtor,  a  mortgage  may  be  looked  at  in 
another  light;  it  is  a  way  by  which  he  may  obtain  tem- 
porary accommodation  without  entirely  parting  with  his  pro- 
perty. The  first  device  by  which  this  was  accomplished  in 
the    Roman  law  was  simple.       An   actual   conveyance  was 
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executed  by  the  borrower  to  the  lender,  with  an  agree* 
ment  {contractus  Jlduciae),  that  if  the  purchase-money  were 
repaid  by  a  day  named,  the  lender  would  re-convey  the  pro- 
perty to  the  borrower.  The  conveyance  was  formal  and 
effectual  in  law  to  vest  the  ownership  in  the  lender.  How  long 
this  continued  to  be  the  only  mortgage  known  to  the  Roman 
law  it  is  not  easy  to  guess ;  but  at  some  period  unknown  a 
revolution  in  the  character  of  the  mortgage  was  very  quietly 
accomplished  by  a  simple  edict  of  the  Pr»tor.  By  the  old 
arrangement,  the  borrower  obtained  his  accommodation  at  a 
great  risk.  He  gave  up  his  ownership  (jus  in  rem)^  and  got  in 
exchange  only  an  action  against  the  lender  (jtis  in  peraonam)^ 
who  might  meanwhile  have  sold  the  property,  and  deprived 
the  borrower  of  his  remedy.  The  borrower  ran  a  serious  risk, 
and  was,  in  fact,  left  very  much  to  the  honour  of  the  lender. 
It  IB  curious  to  observe  with  what  emphasis  of  vituperation 
Cicero  denounces  unjust  lenders;  because  it  shows  that  the 
instinctive  desire  of  the  lawgivers  was  to  strengthen  the  weak 
point  of  the  mortgage.  Where  the  law  is  weak,  honour  is 
strong.  Thus,  a  lender  who  on  being  pwd  his  money,  re- 
vised to  restore  the  property,  or  had  deprived  himself  of  the 
means  of  doing  so,  was  held  to  be  infamous,  (Cicero  pro 
Caecina,  3,  7-9.)  ^ 

^  The  completeness  of  oar  system  of  laws  makes  it  difficult  for  os  to  realise  the 
sentiments  of  persons  in  a  progressive  community,  where  legal  remedies  are  imperfect. 
**  A  debt  of  honour  **  is,  however,  even  in  these  days  osnally  paid  in  preference  to 
legal  debts.  If,  then,  the  fear  of  disgrace  makes  a  man  pay  such  a  debt,  to  which  a  dis- 
creditable odour  always  clings,  we  can  understand  how  powerful  the  same  motive 
wis  when  the  debt  was  held  to  be  binding  in  conscience  by  pubUc  opinion.  In  truth, 
the  social  sanction,  as  it  precedes  in  time  the  sanction  of  law,  so  it  continues,  while 
the  law  ia  imperfect,  to  afford  a  substitute  by  no  means  inefficient.  In  very  small 
commimitieB  the  social  sanction  is  most  powerful ;  and,  indeed,  the  want  of  legal 
remedies  begins  to  be  keenly  felt  only  when  communities  become  so  large  as  to  impair 
the  effeetiTe  operation  of  the  social  sanction.  "  Oustomaiy  law,"  as  it  ia  sometimes 
called  not  very  accurately,  rests  in  small  communities  upon  the  solid  basis  of  the  social 
sanction,  enforced  in  case  of  necessity  by  exclusion  from  the  society.  At  this  stage, 
''custom  **  18  more  correctly  described  as  " positive  morality,"  in  the  sense  explained 
by  Austin,  that  is,  not  the  dictates  of  a  man's  conscience,  but  the  rules  that  his 
neighbours  require  hun  to  observe  on  pain  of  their  displeasure. 

In  Bome,  a  curious  survival  existed  in  the  shape  of  irrfamic^  an  institution  partly 
legal,  partly  political.  The  distinguishing  feature  of  the  ancient  jurisprudence  of 
Bome  is  its  intense  Formalism.  Even  when  tribunals  were  fully  established,  and  un- 
questioning obedience  was  given  to  the  civil  jurisdiction,  the  law  hesitated  to  interfere, 
except  when  the  transactions  were  of  the  most  formal  and  solemn  character.  To 
abridge  the  gulf  that  thus  separated  the  "  positive  law  "  from  tbe  "  positive  morality  " 
of  the  Bomans,  power  was  given  to  the  censor  to  brand  offenders  with  ignominy  in  the 
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The  change  introduced  by  the  Prastor  was  one  that,  without 
really  weakening  the  security  of  the  lender,  gave  complete 
protection  to  the  borrower.  It  proceeded  on  the  distinction 
already  described  between  possession  and  property.    Let  the 

Register  of  citSzens,  and  to  degrade  a  member  of  the  Senate  or  order  of  E^tOi  or 
to  remove  a  man  from  his  tribe,  and  thns  deprive  him  of  the  right  to  be  a  soldier.  la 
this  way,  the  sanction  of  public  opinion  came  almost  to  merge  in  a  legal  institotion ; 
bat  the  imperfection  of  the  machinery  necessarily  limited  its  application  to  gron 
breaches  of  confidence  and  to  offences  of  a  criminal  character,  that  were  not  yet 
brought  within  the  scope  of  the  criminal  law. 

Various  instances  have  been  mentioned  in  which  a  defendant,  in  addition  to 
ordinary  damages,  was  subjected  to  infamia,    A  condemnation  for  theft,  robbenr, 
if^uriOf  or  fraud,  entailed  infamy.     So  a  partner,  a  mandatariiUj  a  cffponten'iu, 
hUor,  a  mortgagee  (in  contractus  Jiduciae  only),  if  condemned  for  wilful  broach  of  doty, 
was  held  to  be  infamous.     (D.  8,  2,  1 ;  Cic.  pro  Caec,  7-9.) 

The  exact  consequences  of  it^amia  have  been  the  subject  of  dispute.  The  reason 
appears  to  be  that  irrfamia  was  a  republican  punishment,  carrying  with  it  exclnsioD 
frcnn  political  life ;  not  merely  from  o£Bce  {honorea),  but  even  from  the  right  to  veto  in 
elections  {tuffiugium).  The  exclusion  from  public  offices  seems  to  have  been  oontlnued 
under  the  Empire.  (G.  12, 1,  2 ;  D.  48,  7, 1,  pr.)  Another  effect  of  ifrfdmia  w» 
exclusion,  under  the  edict  of  the  Frsetor,  from  the  office  of  attorney.  No  one  ooold 
act  on  behalf  of  another  in  a  lawsuit,  if  he  were  infamous  within  the  meaning  of 
the  edict.  (D.  3,  1,  1,  5.)  This  implied  that  the  infamous  person  could  not  bring  a 
popularia  acHo  (D.  47,  28,  4),  unless  he  had  a  personal  interest  in  the  result  of  the 
action.  (J.  4, 18,  11.)  Again,  no  infamous  person  oould  act  as  adaestor  to  a  magii* 
trate.  (D.  1,  22,  2.)  When  infamy  was  attached  to  a  man  by  judgment  of  a  ooaii 
of  law,  it  could  be  removed  only  by  the  authority  of  the  Emperor.    (D.  8,  1, 1, 10.) 

Another  disability  imposed  on  the  irrfamea  during  the  Empire  was  removed  by 
Justinian.  The  lex  Jtdia  et  Papia  PoppaeOf  while  having  for  its  main  object  the 
encouragement  of  marriage,  introduced  certain  restraints  on  marriage  with  the  object 
of  preventing  high-bom  persons  contracting  marriage  with  those  beneath  their  station. 
It  also  prohibited  freebom  men  from  marrying  certain  classes  of  women.  Aocording 
to  the  interpretation  put  upon  the  lex  Julia  by  the  jurisconsults,  the  restriction  wa§ 
extended  to  all  persons  declared  infamous.  But  Justinian  repealed  the  lex  Julia  in  so 
far  as  it  imposed  restraints  on  marriage^  and  thus  deprived  if^amia  of  one  of  it* 
stings. 

It  is  a  moot  point  whether  ir\famia  rendered  a  person  incapable  of  being  a  wxom 
to  a  legal  transaction  or  in  a  court  of  law.  Savlgny's  opinion  is,  that  infsmooi 
persons  were  not  as  stieh  excluded  from  giving  evidence,  but  that  most  of  the  penotf 
disabled  from  acting  as  witnesses  by  special  statutes  were  at  the  same  time  infamooi. 
The  XII  Tables  contain  a  provision  that  if  a  witness  to  a  mancipatio  refuses  to  give 
evidence  in  support  of  the  transaction,  he  shall  be  infamous  (improbus)  and  irUeslMii^ 
The  interpretation  put  upon  the  word  intestdbilis  in  later  times,  was  not  merely  that 
the  infamous  person  could  not  be  a  witness  in  court  (D.  22,  5, 16,  pr.),  but  thatheoooM 
not  take  part  in  any  transactions  requiring  witnesses.  (D.  28,  1,  26.)  Thus  he 
oould  not  make  a  wilL  But  it  would  appear  that  the  special  disability  expressed  by 
the  word  intestabUis  existed  only  when  created  by  a  special  statute,  and  thorefore  was 
not  in  all  cases  a  result  of  i^famia, 

*  Qui  se  sierU  testa/rier  librepensve  fuerit,  nt  testimonium  faiatur,  imprclms  inUds- 
Uiis  que  esta. 
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lender  in  effect,  said  the  Pradtor,  have  the  possession  of  the 
property;  but  let  the  ownership  remain  with  the  borrower: 
let  him  retain  his  right  in  rem^  and  all  the  benefits  (as,  e.g.f 
ufueapio)  that  are  attached  to  ownership.  The  lender  has  the 
actual  possession,  and  (if  so  agreed  upon)  the  right  of  sale 
'(guarded  by  conditions  preventing  an  improper  or  wrongful 
sale),  which  make  him  as  secure  as  if  he  were  owner;  the 
borrower  is  still  owner,  and  has  therefore  a  remedy,  not  only 
against  the  lender,  but  against  the  whole  world.  This  then 
was  a  typical  mortgage,  in  which  the  lender  obtcdned  as 
much,  and  only  as  much,  as  was  necessary  to  secure  his 
loan,  and  the  borrower,  with  the  smallest  possible  loss,  ob- 
tained the  accommodation  that  he  desired.  This  is  the  pignus 
of  the  Roman  law. 

When  first  authorised  by  the  Preetor,  the  pigntu  was  con- 
stituted on  a  narrow  but  instructive  basis.  The  Praetor 
sanctioned  such  a  security  only  when  the  thing  in  question 
was  actually  given  into  the  possession  of  the  lender.  Hence 
the  difference  between  the  contract  of  Jldueia  and  that  of 
pignus:  in  the  former,  there  was  a  formal  conveyance  by 
maneipatio  or  eeasio  in  jure  (G.  2, 59)  ;  in  the  latter,  there  was  no 
conveyance,  but  only  change  of  possession.  Once  the  thing 
was  in  his  possession,  the  lender  luid  the  right  of  sale ;  other- 
wise, he  had  not. 

But  although  an  improvement  on  the  fiducia,  the  pignus 
was  still  inconvenient.  The  lender  did  not  always  desire  the 
possession  of  the  thing  pledged,  nor  did  the  borrower  always 
wish  to  part  with  the  possession.  Loss  might  be  inflicted 
on  the  borrower  without  any  corresponding  benefit  to  the 
lender.  Plainly,  then,  a  last  step  remained  to  be  taken, — ^to 
dispense  with  the  transfer  of  possession.  The  last,  or  rather 
the  pentdtimate  step,  was  due  to  one  Servius,  of  whom  nothing 
seems  to  be  known  but  the  name,  and  that  he  lived  before 
Cicero,  who  introduced  an  action  by  which  he  gave  the  landlord 
of  a  fisirm  a  right  to  take  possession  of  the  stock  of  his  tenant 
for  rent  due,  when  the  tenant  had  agreed  that  the  stock  should 
be  treated  as  a  pledge.  This  was  the  actio  Serviana.  It  was 
extended,  under  the  designation  of  Actio  qucui-SermanOy  or 
hypdhecaria^  to  all  cases  in  which  it  was  agreed  between 
borrower  and  lender  that  anything  should  be  a  pledge  when 
possession  was  not  delivered  to  the  lender.  Hence  arose  the 
Aypoi&eca,  or  pledge  of  a  thing  by  mere  agreement  (without  any 
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formality),  and  without  the  delivery  of  possesBion.  The  remedy 
of  Servius  availed  not  only  against  the  borrower,  bnt  against 
all  other  persons,  and  thus  established  a  true  right  m  rem.  On 
the  other  hand,  the  borrower  kept  his  property  in  his  possession, 
and  enjoyed  it  until  he  made  ddPault  in  the  payment  of  his  debt; 
thus  suffering  no  present  inconvenienoe,  and  being  enabled  to 
borrow  on  the  most  advantageous  tenn& 

It  must  not  be  supposed  that  because  the  three  stages  marked 
by  the  words  Fidtkna,  Pignus^  Hypotheea,  were  successive,  that 
upon  the  introduction  of  the  higher  process  the  lower  disap- 
peared. In  point  of  fact,  pledges  with  and  without  possession 
continued  to  exist,  and  were  subject  to  precisely  the  same  rales, 
so  that  they  fall  to  be  considered  together,  and  may  in  &ct  be 
treated  as  one,  (D.  20, 1, 5, 1.)  The  earliest  (Jldueia)  long  co-ex« 
isted  with  the  other  two,  and  may  have  flourished  up  to  the  time 
of  Constantino.  That  Emperor,  however,  gave  it  a  death-blow, 
for  he  abolished  the  lex  oommiesoria^  which  was  of  the  essence 
of  the  fiduda;  namely,  that  if  the  money  borrowed  were  not 
repaid  by  a  given  day,  the  pledge  would  be  foifeited,  and 
become  the  absolute  property  of  the  lender.  Moreover,  when 
the  ancient  forms  of  conveyance,  mancipatio  and  oeeeio  in  j%u% 
fell  into  disuse,  thefiduda  lost  the  other  pillar  upon  which  it 
rested;  and  in  the  time  of  Justinian,  if  not  earlier,  it  had 
passed  into  oblivion. 

FIDUCIAE    CONTRACTUS. 
DjJUriMlTiOK. 

K^ontnutue  fidudae  is  when  anythiny^  is  conveyed  by  mofi- 
eipatio  or  eessio  injure,  with  the  condition  that  if  a  certain  sum 
IS  paid  by  a  certain  day,  the  thing  shall  be  re-conveyed,^ 

Rights. 

Rights  of  Creditor. (  1. 1 

creditor  to  whohranything  is  conveyed  {fidudae  cauea) 
and  may  convey  the  property.  Thus,  if  a  creditor 
bequeaths  the  thing  to  some  legateOi  the  debtor  who  conveyed 
the  property  must  sue  not  the  legatee  for  the  things  but  flie 
hejikof  the  deceased  for  damages.  (Paul,  Sent  2, 18,  6.) 
(  2^  The  creditor  has  an  inalienable  /right  to  seil.J  An  agroo" 

*  Fidueia  ett  ewn  res  aliqtia  iumcndae  muhtae  pecuniae  greMa  vd  mameipatmr  ml>  im 
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ment  that  he  ehonld  not  have  power  to  seiy  if  the  debtor  made 
default,  18  void ;  but  it  ia  valid  so  far  that  the  creditor  mn$t 
make  a  formal  notifi^fttjop  (solenniter  denuntiare)  to  the  debtor 
befoe  proceedin|g  to  the  sale.     (Paul,  Sent.  2,  iS,  5.) 


IL  /Flight  in  personam.     The  creditor  is  entitled  to  expendi- 
ture on  improvements  {si  creditor  remfiduciariamfeceritmeliorem). 
(Paul,  Sent.  2,  13,  7.)     A  second  mortgagee  has  a  right  to  pay 
off  a  prior  mortgagee  and  get  possession.    (Paul,  Sent.  2, 13, 8.) 
(g^^ights  of  Debtor,. 

^T^RJ^hts  in  personam,  1.  He  may  sell  the  property  if  it  will 
yield  a  surplus,  and  the  creditor  is  bound,  on  receiving  his 
money,  to  remancipate  the  property,  and  enable  the  debtor  to 
give  a  good  title  to  the  purchaser.  (Paul,  Sent.  2, 13, 3.)  But  . 
^^  ^^nPfll^  Bell  to  the  creditor,  who  is  in  law  ab-ep-fly  own^r 
(D.  13, 7, 40,  pr.)  ;  Bor  can  the  creditor  buy  it  even  through  or  in  \ 
the  name  of  another  person,  unless  with  the  consent  of  the 
debtor.    (Paul,  Sent.  2,  13,  4,) 

2.^  the  credit-f>r  pftlla  [bftfni»ft  the  day  named  for  forfeiture  (1)], 
the  debtor  in  fiutitlfid  tir  nny  mirirlnfl  after  discharging  the  claim 
of  the  creditor.    (Paul,  Sent.  2, 13,' 1.) 

8.  The  debtor  is  entitled  to  a  reconveyance  on  paying  the 
gum  agreed  upon  within  the  time  agreed  upon. 

4.  All  that  is  gained  through  a  slave  pledged,  goes  to  reduqe 
the  piSapal^bl    (Pau],  Sent.  2,  13, 2.) 

Investitivb  Facts. 
MancipoHoy  Cessio  in  jure. 

DivESTiTrvB  Facts. 

1.  Fulfilment  of  condition,  default  of  debtor.  {Fidueia  com- 
fnittitur),-^Cic.  Pro  Flacco,  21,  49-51). 

2.  Usv/reeeptio. 

There  are  still  some  further  grounds  on  which  a  man  can  acquire  by 
usucapio  what  he  knows  to  be  another's.  For  suppose  a  man  has  given 
by  manqpaUM  or  by  in  jure  cessio  some  property  to  another  fidudae 
causoj  and  then  himself  comes  to  possess  that  same  property,  then  he  may 
acquire  it  by  usucapio  within  a  year,  and  that  even  if  it  be  landed  property. 
This  kind  of  usucapio  is  called  usureceptiOy  because  that  which  we  once  had 
we  now  recover  by  usucapio.    (G.  2,  59.) 

Now  evtry ^fidueia  is  contracted  either  with  a  creditor  in  right  of  the  pledge, 
or  with  a  friend,  that  our  property  may  be  in  greater  safety  with  him.  I^ 
then,  it  is  with  a  friend,  usureceptio  is  certainly  open  to  us  in  any  case.  But 
if  with  a  cre(fitor,  it  is  open  to  us  in  any  case  only  if  the  money  14  paiil 
So  long^  however,  as  it  is  not  paid,  usurscepHo  is  open  only  if  the  debtor 
has  neither  hired  the  property  from  the  creditor,  nor  asked  to  he,  teaant-atr 
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will  (precaHo).    But  if  not,  a  gainful  usurecepHo  is  open  to  the  debtor 
(G.2,60.) 

Remedies. 

A.  Bights  <y>|)er«ofui»  of  Creditor.  Axii/ii  fdnuiiu  eontraria.  (Paul,  Seat.  %  18,7.) 

B.  BightB  in  penonam  of  Debtor.     Actio  /idueiae  cKreda, 

This  was  an  aotion  bonae  Jldei,  and  oondemnatioa  involved  infamy.  (Cie.  pro 
Ceedna^  7-9.) 

PIGNUS  AND   HTPOTHECA. 
Definition. 

Between  pignus  (pledge)  and  hypotheca  (mortgage)  there  is  no  diflTerence, 
so  far  as  r^ards  the  (Ktio  {quasi- Serviand)  for  recovery.  For  when  creditor 
and  debtor  agree  that  any  property  shall  be  bound  by  the  debt,  then  that 
property  is  included  under  both  ^ose  names.  But  in  other  points  there 
is  a  difference.  For  under  the  name  pignus  is  properly  included,  as  ^ 
say,  what  is  at  the  tune  handed  over  to  the  creditor,  especially  if  moveable ; 
whereas,  that  which  is  not  handed  over,  but  is  made  liable  by  die  bare 
terms  of  the  bargain,  i^  properly  included  under  the  name  hypotktca, 
a.  4,  6,  7.) 

The  dktinotion  between  P^muf  and  ^^potihMahad  nothhigtodo  with tiie  dlflbraioe 
between  moveables  and  inunoveables ;  bat  some  jurists  thong^  erroneoosly,  tiiat 
figmu  was  confined  to  moveables.    (D.  60,  16,  288,  2.) 

Oenerally  a  pignut  or  hypotheea  consisted  of  rights  in  rem 
over  slaves  or  things,  given  as  security  for  rights  in  personam. 
But  it  might  consist  of  a  right  in  personam  that  the  debtor  had 
against  a  third  party,  given  as  security  to  the  creditor  for  a 
sum  due  by  the  debtor. 

Gaiosisacroditorof  Titiasfor60aiim,andGaiaBowesMaevlas20cNirv«.  Gsfav 
may  convey  to  Maevius  his  ((Galas')  right  to  sue  Titins  for  60  ottm,  as  a  secori^  for 
the  20  awrei  he  owes  to  Maevios.  If,  in  enforcing  this  security,  Maevios  reooTers  the 
60  aurei  from  Titias,  his  debt  is  wiped  ofl^  and  he  most  hand  tiie  balance  to  Gains. 

Suppose,  instead  of  60  aurei,  Titins  owed  Gains  a  slavto  on  a  oontraot  of  ssle,  and 
that  Maevins  recovered  the  slave  from  Titius.  Then  Maevios  wooldhold  the  slave  m 
a  pledge  for  the  20  aurei  Gains  owed  him.    (D.  18,  7, 18,  pr.) 

Again,  Titins  gives  a  loan  of  100  aurei  to  Gains  to  reboild  his  house,  and,  as  we 
shall  see,  acquires  an  implied  hypothec  over  the  house.  It  was  agreed  thatthe  lentiof 
the  tenants  also  should  be  hypothecated  to  Titins.  Then  Titius  can  sue  the  tsnaofti 
(by  uUUe  aeUo),  and  compel  them  to  pay  him  over  their  rents.    (D.  20,  1,  20.) 

Rights  and  Duties. 

A.  Bights  in  rem. 

(a.)  Rights  in  rem  of  creditor. 

I.  If  the  creditor  is  not  in  possession,  and  if  he  is  in  a  position 
to  sue  the  debtor  for  the  debt,  he  can  bring  an  action  to  recover 
the  possession  of  the  hypotheo  from  him  or  from  anyone  in 
whose  hands  it  is.  (C.  8,  U,  18 ;  D.  20,  1, 17 ;  C.  8»  28,  12 : 
0.  8, 14,  15.) 
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If  there  is  ah  agreement  that  the  creditor  shall  not  sue  for 
one  year,  the  same  period  will  be  applied  to  the  hypothec; 
(D.  20»  6,  5y  1.)  If  the  oUi^tion  is  conditional^  possession  of 
the  hypothec^  can  be  demanded  only  when  the  condition  has 
occurred  and  the  debt  become  due.    (D.  20, 1, 18,  5.) 

11.  The  right  of  sala 

On  the  other  hand,  a  creditor  can  by  agreement  alienate  a  pledge 
although  it  is  not.  his  property.  But  perhaps  this  may  seem  to  be 
done  on  the  understanding,  that  it  is  the  wish  of  the  debtor  that 
the  pledge  should  be  alienated ;  for  he  originally  made  the  agreement  that 
the  creditor  might  sell  the  pledge  if  the  money  were  not  paid. 

But  lest  creditors,  on  the  one  hand,  should  be  hindered  in  pursuing  their 
rights,  and  lest  debtors  on  the  other  should  too  hastily  lose  the  ownership  of 
their  property,  >^  have,  by  our  constitution,  taken  measures  and  fixed  a 
regular  course  of  procedure  in  the  enforced  sale  {dtstmctio)  of  pledges,  by 
which  sufficient  and  ample  provision  is  made  for  the  interests  of  both  parties. 
0- 2,  8,  I ;  G.  2,  64.) 

The  protlaiooi  made  by  Ji]stiiiia&  were  ae  follow :--  If  the  parties  ngxeed  as  to  the 
manlier,  time,  ete.,  of  the  aale^  their  agreement  was  to  be  observed  ;  if  nothing  was 
said  in  the  contraot  as  to  the  power  of  sale  and  the  creditor  wished  to  sell,  he  must,  if 
be  bad  possession,  give  f  onnal  notice  of  his  intention  to  the  debtor ;  or,  if  he  had  not 
poaseaion,  obtain  a  judicial  decree ;  and  after  two  years  from  either  of  those  events  he 
ooiild  selL    (C.  8,  84. 8, 1 ;  D.  18,  7,  4|  D.  18,  7,  5.) 

If  the  same  thing  has  been  hypothecated  snccessiveiy  to 
several  pensons,  only  the  first  of  them  has  the  power  of  sale, 
unless  a  subsequent  creditor  has,  in  the  modes  hereafter  to  be 
described,  put  himself  in  the  place  of  the  first,  (D.  20,  5, 5,  pr. ; 
C.  8, 18, 1 ;  a  8, 18,  8 ;  C.  8,  18,  5.) 

The  power  of  sale  being  given  to  secure  a  debt,  cannot  be 
exercised  until  the  debt  really  exists  (D.  20,  5,  4)  ;  i.^.,  until  the 
creditor  is  in  a  position  to  sue  the  debtor;  and  it  ceases,  if  the 
principal  and  interest  are  paid.  (C.  8,  29,  2.)  But  the  power 
remains  until  the  whole  of  the  debt  is  discharged ;  and,  there- 
fore, so  long  as  any  part  of  the  debt  is  unpaid  (C.  8,  28,  6),  or 
of  the  interest,  or  of  the  expenses  necessarily  incurred  by  the 
creditor,  the  creditor  retains  the  power  of  sale.     (D.  13,  7,  8.  5.) 

A  hypothec  is  made  to  secure  an  annual  payment,  to  come  into  effect  only  if  the 
nooey  is  not  paid  on  each  proper  day  (nm  ma,  quaque  die  peeuinia  BohOa  est),  A  sale 
osonot  take  effect  mitil  the  last  instalment  is  due  and  unpaid.  If,  however,  the  phrase 
is  that  it  comes  into  effect  if  any  of  the  money  ia  not  paid  on  the  proper  day  (ft  gua 
tua  die  »ohUa  non  erit),  the  property  may  be  sold  after  default  of  the  first 
(D.  18,7,  8,8) 


III.  The  right  of  foredosare. 

The  FHdiicia  was  essentially  a  self-acting  foreclosure ;  if  the 
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debtor  did  not  pay  by  the  day  named,  the  pledge  became  the 
absolute  property  of  the  creditor.  After  the  analogy  of  thie 
contract,  in  all  probability,  was  introduced  what  is  called  the 
lea  commissoriaj  or  condition  that  the  pledge  should  be  for- 
feited to  the  creditor  if  payment  was  not  made  within  the  time 
limited.  As  we  have  seen,  this  condition  could  be  inserted  in 
mortgages  down  to  the  time  of  Constantino.  (CL  8,  35,  3.) 
About  a  century  earlier,  however  (a.D.  230),  Alexander  in- 
troduced a  new  kind  of  foreclosure,  which  was  afterwards 
more  fully  developed  by  Justinian.  According  to  Alexander's 
constitution  there  must  be  a  public  notification  of  the  hypothec 
and  a  year's  delay.  Finally,  the  ownership  could  be  got  by 
the  creditor  only  by  special  petition  to  the  Emperor.  (C.  8, 
84,1.) 

Justinian  allowed  foreclosure  only  when  the  creditor  was 
unable  to  find  a  buyer  at  an  adequate  price.  If  the  debtor  and 
creditor  live  in  the  same  province,  the  creditor  must  give  formal 
notice  after  two  years  from  the  time  that  the  obligation  has 
accrued.  If  they  live  in  di£ferent  provinces,  the  creditor  must 
apply  to  the  provincial  judge,  who  will  serve  a  notice  on  the 
debtor,  giving  him  a  certain  time  to  come  in  and  pay  the  debt. 
(C,  8,  34,  3,  2.)  If  the  debtor  cannot  be  found,  the  judgment 
gives  him  a  certain  time  to  appear ;  if  he  does  not  appear,  ch" 
appearing  does  not  pay,  the  creditor  will  obtain  the  ownership 
on  petition  to  the  Emperor.  After  that  the  debtor  has  still  two 
years'  grace ;  but  if  he  does  not  pay  all  principal  and  interest 
within  that  time,  the  ownership  of  the  creditor  becomes  irrevo- 
cable.   (C.  8,  34,  8,  3.) 

IV.  Bight  to  hypothecate  and  to  let  the  thing  hypothecated* 
or  to  transfer  the  hypothec  to  another.     (D*  20,  1,  23,  pr.) 

A.  is  oradHor  of  R,  wul  hM  got  the  Tawalin  f ann  hypotfaeoatod  to  teoore  th«  deK 
A.  can  in  turn  give  this  farm  to  C.  ae  aecnrity  for  a  debt  doe  by  him  to  C.  (C.  8, 
24,  2;  D.  20,  1, 18.  2 ;  D.  44,  8, 14,  8;  C.  8,  24.  1.) 

If,  however,  B.  pays  off  A.'s  debt,  then  C.'s  hypothec  is  at  onoe  aonlhilaUd. 
(D.  18,7,40,2.) 

A.,  instead  of  hypothecating  the  land,  could  sell  the  hypothec,  so  that  another 
should  succeed  to  his  place.    (D.  20,  4, 19.) 

(6.)  Rights  in  rem  of  the  debtor. 

Subject  t^  the  rights  of  the  creditor,  the  debtor  still 
remains  owner  (dominiu),  and  therefore  can  sell  the  thing  hypo- 
thecated, but  without  prejudice  to  the  creditor  (C.  8,  14,  9);  and 
may,  under  a  rescript  of  Severus,  sell  it  even  to  the  creditor. 
(D.'20,  5, 12,  pr. ;  C.  8.  14, 13.)    Also,  all  accessions  to  the  thing 
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hTpothecated  belong  to  the  debtor,  and  he  suffen  any  loss  that 
maj  arise  by  injmy  or  evil  befalling  it.  (D.  20,  1,  21,  2 ;  G.  4, 
24,  9.)  Hence,  whatever  is  acquired  by  a  hypothecated  slave 
goes  to  reduce  the  principal  or  interest  of  the  debt.  (Paul, 
Sent.  2, 13,  2.) 

B.  Duties  (reciprooal)  of  Creditor  and  Debtor. 

(a)  Duties  of  creditor  a  Bights  m  pemonam  of  debtor. 

L  To  return  the  thing  hypothecated  if  in  his  posseesion 
when  the  obligation  for  which  it  was  given  has  been  discharged, 
or  tender  of  payment  has  been  made.  (D»  13,  7,  9,  3 ;  D.  13, 
7,  40,  2 ;  D.  13,  7,  20,  2.)  It  would  appear  that  the  creditor 
could  retain  the  pledge  unless  other  money  that  he  lent  with- 
out hypothec  was  also  repaid  him,  at  least  if  he  had  possession. 
But  this  was  only  as  against  the  debtor.     (C.  8,  27,  1.) 

A  creditor,  too,  that  has  received  a  pledge  is  under  an  obHgaHo  re,  Yost 
he  is  liable  to  an  cu:Ho  pigneraHtia  to  make  him  give  up  the  thing  he  received. 
Q.  3. 14,4.) 

IX  If  the  creditor  exercises  his  power  of  sale,  he  must  give 
the  surplus,  after  paying  himself,  to  the  debtor.  (D.  13,  7,  42.) 
If  he  hcu9  not  got  the  money,  the  debtor  may  require  him  to  give 
his  authority  to  sue  the  purchaser.     (D.  13,  7,  24,  2.) 

III.  If  he  is  in  possession,  the  creditor  gathers  the  crop  and 
sets  it  off  against  the  debt  (C.  4,  24,  1 ;  C.  4,  24,  3.)  This 
includes  the  services  of  slaves  and  the  rent  of  houses  (C.  4, 
24,  2),  and  generally  every  benefit  derived  from  the  property. 
Hence  also  any  damages  the  creditor  may  have  received  on 
account  of  things  stolen  must  be  added,  unless  the  debtor  was 
the  thief.    (D.  13,  7,  22,  pr. ;  D.  47,  2,  79.) 

The  creditor,  if  it  were  part  of  the  contract,  might,  however, 
keep  the  produce  i^fructuA)  insteiul  of  interest ;  and  this  was  a 
well-known  arrangement  called  anHchrmA.  (Ut  creditor  pro 
pecuniae  debitae  itsuris,  fructua  rei  pignoratae  haheat)  (D.  20, 1, 
11,  1 ;  D.  13,  7,  33.) 

IV.  Generally,  the  creditor  is  answerable  for  wilfril  or 
negligent  harm. 

But  since  a  pledge  is  given  for  the  good  of  both  parties— for  the  debtor's 
goodt  because  the  money  is  more  readily  lent  him ;  for  the  creditor's,  because 
the  money  he  lends  is  in  greater  safety — it  is  held  to  be  enough  that  the 
creditor  in  guarding  the  property  should  use  all  possible  {exacta)  diligence. 
If  he  does  this,  and  yet  by  some  chance  mishap  loses  the  property,  he 
is  not  answerable ;  nor  is  he  hindered  from  claiming  the  money  lent.    (J. 

3»  14^  4.)  n        \ 
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(b.)  Duties  of  debtor  =  Rights  in  personam  of  creditor. 

L  If  he  is  in  possession  by  grstnitous  permission  or  hire 
from  the  creditor,  and  the  creditor  sells,  he  must  deliver  np 
possession,  and  is  liable  for  damages  if  he  does  not  (D.  13, 
7,  22,  3.) 

n.  He  mnst  pay  all  necessary  expenses  incurred  by  the 
creditor  for  the  property  hypothecated;  as,  e.g.y  repairing  a 
house,  or  medical  attendance  on  a  slave,  although  the  dave  died 
and  the  house  afterwards  was  burned.     (D.  13,  7,  8,  pr.) 

A  question  azues  whether  expenses  not  neoeisazy,  bat  beneficSal  to  the  property, 
ooght  to  be  allowed.  Paol  speaks  generally  of  improvements  (Paul,  Sent.  2,  18,  7), 
which  wonld  indnde  beneficial  ezpenditore  {iOUet  im^pentae),  ITlpian  speaks  with 
more  hedtatioa.  (D.  18,  7,  26.)  He  recommends  a  middle  oonrse  to  the  judge :  on 
the  one  hand,  not  to  be  too  burdensome  on  the  debtor ;  and  on  the  other,  not  to  be  too 
fastidions  in  disallowing  beneficial  expenditore  by  the  creditor.  He  pats  two  cases 
illustrative  of  his  meaning.  A  creditor  teaches  slaves  a  handicraft  or  sikillsd  work. 
If  this  was  done  with  the  consent  of  the  debtor,  of  course  the  ezpenditoze  most  be 
allowed ;  also,  if  the  creditor  only  followed  up  what  had  already  been  began.  Neoee- 
sary  instruction  must  also  be  allowed,  but  further  than  that  Ulpian  was  not  inoWned 
to  go.  The  other  case  is  somewliat  different.  A  large  forest  or  pasture  ia  hypothe- 
cated by  a  man  who  is  scarce  able  to  pay  the  creditor ;  this  creditor  cultivates  it,  and 
makes  it  worth  a  great  deal  of  money.  TTlpian  thought  it  was  too  hard  that  tiie 
debtor  should  thereby  be  improved  out  of  his  property. 

IIL  He  must  pay  all  damage  sustained  by  the  creditor 
through  the  use  of  the  thing  hypothecated.  Thus,  if  he 
knowingly  hypothecates  a  slave,  a  habitual  thief,  he  must  pay 
all  damage  suffered  by  the  creditor,  and  cannot  escape  by  sur- 
rendering (noaae  deditio)  the  slave  to  the  creditor.  (D.  13,  7, 
31 ;  D.  47,  2,  61,  3,)  But  if  he  were  ignorant  of  the  character 
of  the  slave,  he  was  permitted  the  indulgent  altemativa  (D. 
47,  2,  61, 1.) 

0.  Rights  of  Concurrent  and  Subsequent  Creditors  among 
themselves. 

1.  When  several  creditors  acquire  their  hypothec  in  the 
same  thing  at  the  same  time,  they  have  equal  rights :  one  has 
no  preference  over  the  other.     (D.  13,  7,  20,  1.) 

XL  When  the  same  thing  is  hypothecated  at  different  times 
to  several  persons,  he  that  has  the  first  hypothec  excludes  all 
the  others ;  he  is  entitled  to  be  paid  in  fhll,  and  the  balance 
only  is  distributed  among  the  subsequent  creditors  in  the  order 
of  priority. 

What  is  priority  in  time  T  The  time  in  question  is  the  date 
of  the  contract  of  hypothec,  not  of  obtaining  possession,  nor  of 
the  debt  for  which  the  hypothec  is  given. 
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THiai  hypoiheeates  bis  farm  to  Maevim,  and  nothiiig  is  said  about  a  power  ol  lale  ; 
aftarwards  he  faTpotfaeoates  the  same  fann  to  Gaina*  giving  him  an  express  power  of 
sale^  and  deUven  to  him  pooNssion.  Maerins  is  prior,  and  is  entitled  to  be  paid  in 
foU  before  Gatos  gets  anytldng.    (D.  20,  4, 12, 10.) 

Harona  gives  a  loan  to  Fabins  without  seomEity,  and  afterwards  Fabins  borrows 
from  GaDus^  and  gives  him  a  hypotheo  on  his  estatoi  Then  Fabins  gives  Matons  a 
hjpotfaeo  on  the  same  estate.  GaUns  is  first,  becanse,  though  his  debt  is  later,  his 
ooDtnct  of  hypothec  «  earlier.     (D.  20,  4, 12,  2.) 

Servins  promised  money  to  Gains  oonditionaUy,and  by  way  of  seonrity  at  the  same 
time  hypothecated  his  fann.  Before  the  oandition  was  fidfilled  Servins  accepted  aloan 
from  Titos,  and  hypothecated  the  same  farm  to  him.  Afterwards  the  snm  promised  to 
Gains  became  dne,  the  condition  having  been  fulfilled.  Which  was  prior,  Qsixm  or 
Titosf  Gains  is  first,  because,  according  to  the  rule  of  Roman  law,  whenac(mdition 
waa  fulfilled,  the  obligation  was  regarded  as  taking  eflfect  from  the  moment  it  was 
made ;  and  thus  GUius  waa  first  with  the  obligation  as  well  as  the  hypothea  (D.  20, 
4.  11. 1.) 

An  heir  pledges  a  farm  belonging  to  himself  as  security  for  a  conditional  legacy 
that  he  Is  bound  to  pay.  Afterwards  he  pledgee  the  same  farm  for  money  lent  to  him- 
self. Hie  condition  of  the  legacy  is  fulfilled,  and  it  becomes  payable.  The  legatee  is 
prefcMfed  to  the  lender,  because  of  the  retroactive  effect  of  a  fulfilled  condition.  (D. 
20.  4,  9,  2.) 

Priscus  hired  a  bath  from  Julius  from  the  next  kalends,  and  agreed  that  his  slave 
Eros  should  be  security  for  the  rent  Before  the  kalends  Prisons  borrowed  money  from 
liaevins,  and  hypothecated  Eros  to  him.  In  this  case  Julius  had  priority  to  Maeviua, 
although  there  was  nothing  actually  due  for  rent  at  the  time  Maevius  made  his  ad- 
vance, ^e  reason  assigned  is,  that  the  hypotheo  was  attached  to  the  contract  of  hire 
in  sndk  a  manner  that^  without  the  consent  of  JuUua,  it  could  not  be  got  rid  of. 
Jufios  bad  the  first  hypothec     (D.  20,  4,  9,  pr.) 

Gallna  agrees  with  Sempronius  to  lend  him  money  by  a  certain  day,  the  farm  of 
Sempronius  to  stand  as  security.  Then,  before  any  money  had  been  advanced,  Sem- 
pronius borrowed  from  Titius,  and  hypothecated  the  same  farm,  Gallus  afterwards 
advanced  money,  under  the  agreement,  to  Sempronius.  Which  has  priority,  Gallus 
or  TItinaf  It  seems  Titius  had  the  priority.  Hie  distinction  between  this  and  the 
former  case  seems  to  be  as  follows :  When  Priscus  hired  the  bath,  it  was  out  of  his 
power  to  prevent  the  obligation  accruing  for  the  security  of  which  the  hypothec  was 
granted.  Unless  he  were  relieved  by  Julius  from  the  contract  of  hire,  the  rent  became 
doe  by  the  mere  lapse  of  time,  whether  Prisons  occupied  the  bath  or  not  In  the 
second  case,  Sempronius  certainly  was  not  bound  to  accept  any  money  from  Gtallos^ 
even — whidi  is  doubtful — if  Gallus  were  bound  to  advance  the  money.  It  lay,  there- 
fore, entirely  with  Sempronius  whether  any  obligation  would  be  incuzred  towards 
Gattns  or  not  This  seems  to  distinguish  the  case  from  conditional  obligations,  in 
whidi  the  condition  is  out  of  the  power  of  the  debtor ;  and  thus  no  obligation  arose 
between  Gallus  and  Sempronius  until  Gallus  actually  advanced  his  money.  This 
being  posterior  to  the  advance  of  Titius,  the  latter,  accordingly,  had  priority.  (D. 
20,4,  1,1;  D.  20,  4,11,  pr.r 

A  farmer  {ooUmm)  agreed  with  his  landlord,  Titius,  that  the  stock  brought  on  the 
farm  should  be  hypotiiecated  for  the  rent  Before  bringing  to  the  farm  part  of  what 
would  be  stock  he  pledged  it  for  a  loan  to  Maevius.  Then  he  brought  it  to  the  farm. 
Here  Maevius.  has  the  priority,  because  the  agreement  with  the  landlord  did  not  give 
him  a  hypothec  until  the  stock  was  aotually  on  the  farm.     (D.  20, 1, 11,  2.) 

A  person  that  pays  off  a  prior  creditor  is  entitled  to  priority. 

Seius  borrowed  from  Titius,  and  hypothecated  to  him  a  house.    Then  he  borrowed 

from  Maeviua,  hypothecating  the  same  house.    Gains  now  advanced  menev  to  Seina 
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to  enable  him  to  pay  off  Tititu,  on  oondition  tbat  he  shonld  have  the  hypothec  that 
had  been  given  to  Titiiu.  Gaius  is  prior  to  Maevins.  (D.  20,  4,  12,  a)  But  the 
contract  must  be  clearly  on  the  condition  that  the  Mine  thing  ilioiild  be  hypothe- 
cated, and  that  Gains  should  take  the  place  of  Tithis  {ut  idea^  piffnm  «i  Miffekir,  H  in 
loeum  <fu«  tuceedat).  (C.  8, 19, 1.)  In  the  same  caee^  Maerios  had  a  ri^  to  pay 
off  Titins  {ju$  <^j)trmdi)  on  tendering  the  amoont  of  the  debt  and  interest  for  whidi 
the  house  was  hypothecated.     (C.  8, 19,  4  ;  D.  20,  4,  20.) 

Lncius  Titins  advanced  money  on  interest  on  a  hypothec ;  and  to  the  same  debtor 
Maevins  advanced  money  afterwards  on  the  same  secority.  Is  Titius  entitled  to 
priority  for  the  interest  dne— not  only  before,  bat  after  the  advance  of  ICaevins  1  He 
is  entitled  to  the  whole  of  the  interest  and  principal.    (D.  20,  4, 18.) 

Maevins  advanced  a  sum  to  Titius  on  a  hypothec  of  a  house,  and  afterwards  Seins 
lent  50  tmrei  on  a  hypothec  of  the  same  house.  Snbeeqnently  Maevins  made  a 
further  adTance  of  40  mirei  on  the  same  security.  Suppose  the  house  was  not  wmth 
more  than  the  first  advance  of  Maevius  and  the  GO  ovfvi  of  Seius.  If  SeiuB  paid 
Maevins  the  first  advance  and  interest,  he  was  entitled  to  hold  the  house,  and  pay 
himself  before  Maevius  could  claim  the  second  advance  of  40  atereL    (D.  20,  i,  20.) 

Exceptions  to  the  rule  of  priority. 

The  Romans  had  no  registration  of  mortgages,  either  for 
moveable  or  immoveable  property.  But  if  a  hypothec  were 
made  by  a  public  deed — ue,,  sealed  in  the  presence  of  wit- 
nesses and  prepared  by  a  notary  {tabeUio) — it  had  priority 
over  hypothecs  attested  only  by  private  documents.  Leo  gave 
the  same  privilege  of  priority  to  a  private  writing  signed 
by  three  good  and  respectable  witnesses  (C.  8,  18,  11) ;  and 
Justinian  continued  and  confirmed  the  privilege.  (Nov.  73, 1.) 
But  in  certain  cases  priority  in  time  was  postponed  to  other 
considerations. 

1.  The  Imperial  Exchequer  {FUeua)  came  before  all  creditors 
for  arreara  of  fines,     (C.  4,  46,  1.) 

2.  If  money  was  advanced  to  buy  office  {miUtia)  expressly 
on  the  condition  of  obtaining  priority,  the  loan  obtained  priority. 
(Nov.  9,  7,  4.) 

3.  A  married  woman  has  the  first  preference  in  suing  for  the 
recovery  of  her  do«,  but  she  has  no  preference  in  respect  of  the 
donatio  ante  nuptias.     (C.  8,  18,  12,  pr.-2.) 

We  have  also  given  her  an  implied  mortgage  (Jiypotheca) ;  and  further, 
we  have  held  that  she  is  to  be  preferred  to  other  mortgagees,  but  only  when 
she  is  trying  in  person  to  recover  her  dower.  It  is  forethought  for  hia  alone 
that  has  led  us  to  bring  in  this  rule.    (J.  4,  6,  29.) 

4.  An  advance  of  money  on  the  security  of  any  house  or 
property  for  the  purpose  of  preserving  it  from  destructioQ* 
ranks  next  in  order  of  preference,     (D.  20,  4,  5.) 

Other  privileged  hypothecs  rank  according  to  their  priority 
in  time,  but  are  preferred  to  all  non-privileged  hynotheca. 
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V.  Th6  hypothec  of  pupils  ovot  proplerty  botight  by  their 
tutors  with  their  money.     (D.  20,  4,  7,  pr. ;  C.  7,  8,  6.) 

3^.  The  hypothec  of  one  that  advances  money,  or  pays  for 
the  rebuilding  of  a  hotise,  on  that  house.     (D.  42,  5,  24, 1.) 

8^.  The  hypothec  that  one  has  over  a  thing  bought  with  his 
money,  if  he  has  specially  bargained  for  it  at  the  sale.  (C.  8, 
18,  7.) 

Other  hypothecs  took'  the  rank  determined  by  their  order  in 
time ;  and  it  need  hardly  be  added,  that  all  secured  creditors 
were  preferred  to  those  that  were  not  secured  by  pledge  or 
hypothec,     (C.  8, 18,  9.) 

Investitive  Facts. 

A.  Modes  of  Creating  a  Hypothec 

(A)  By  agreement  between  debtor  and  creditor. 

I.  Simple  agreement  (nuda  eonventio),  without  any  formality, 
without  writing,  and  without  delivery  of  possession.  (D.  13, 
7, 1,  pr.)  This  was  strictly  hypotheca.  The  precise  words  are 
immaterial,  provided  they  disclose  an  undertaking  that  anything 
shall  be  hypothecated  to  secure  the  performance  of  any  obliga- 
tion. (D.  20,  1,  4.)  Thus,  a  person  in  his  absence  might 
hypothecate  his  property  by  letter  or  messenger.  (D.  20,  1, 
23,  L)  The  agreement  was  generally  in  writing,  but  that  was 
not  essential     (C.  8,  14,  12.) 

LL  Simple  agreement,  with  delivery  of  possession  to  the 
creditor  {jAgntui).    (D.  13,  7,  1,  pr.) 

nL  By  last  will.  If  the  debt  is  in  existence,  the  hypothec 
dates  from  the  death  of  testator ;  if  not,  then  from  the  exist- 
mce  of  the  debt.     (D.  13,  7,  26,  pr.) 

(b.)  By  operation  of  law  {tacita  hypotkeca). 

Certain  persons  in  respect  of  certain  debts  were  invested  by 
special  enactments  with  a  hypothec  over  the  whole  or  particular 
parts  of  the  property  of  their  debtors.  We  may  divide  those 
cases  into  two  groups,  according  as  the  creditor  had  a  hypothec 
over  all  the  property  of  his  debtor,  or  over  particular  things 
only. 

(o.)  Implied  hypothec  over  all  the  property  of  the  debtor. 

1.  The  hypothec  of  the  Exchequer  {Fiscua)  extended  to  all 
the  property  of  its  debtors,  and  even  of  the  sums  due  to  them 
(noffitna)  if  they  were  ascertained  and  undisputed  {Uqmda\ 
whether  the  debt  was  for  taxes  or  contract  (D.  49,  14,  46, 
3  ;  C.  8,  16,  1 ;  C.  8,  15,  2  ;  C.  4,  15,  3.)  P  ooalo 
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2.  The  htusbandhad  a  hypothec  for  the  Aob^  if  he  were  evicted 
fipom  the  dotal  property.     (C.  5, 13, 1,  !•) 

8.  A  wife  or  her  heirs  had  a  hypothec  over  the  husband's 
property  for  the  restitution  of  her  &>«.     (C.  5,  13, 1, 1.) 

4.  Pupils  and  minors  had  a  hypothec  over  the  property- of 
tutors  cmd  curators,  as  security  against  maladministration. 
(C.  5,  37,  20.) 

5.  So  children  under  j>o^«to«  over  the  property  of  their  father 
in  respect  of  the  property  coming  to  them  on  the  mother's  side 
{bona  matema).     (C.  5,  7,  8  ;  C.  6,  61,  6,  4.) 

6.  So  also  legatees  and  fideicommissarii  over  the  property 
of  the  deceased,  in  security  for  the  payment  of  their  legacy  or 
trusts.     (C.  6,  43,  1 ;  C.  6,  43,  8 ;  Nov.  108,  2.) 

(i8.)  Implied  hypothec  over  specified  property  of  the  debtor. 

1.  The  most  important  instance  was  Urban  Htpothbc.  This 
was  an  implied  hypothec  that  the  landlord  had  over  the  furniture 
in  the  house  hired  from  him,  as  security  for  the  rent,  and  all 
other  claims  that  he  might  have  against  his  tenant  {inquilimui) 
arising  out  of  the  contract  of  letting.  (D.  13,  7,  11,  5 ;  D.  20, 
2,  4,  pr.)  This  hypothec  was  originally  confined  to  Rome  and  its 
suburbs,  and  was  extended  to  the  provinces  only  by  Justinian. 
(C.  8,  15,  7.)  It  applied  to  granaries  {horrea)^  inns  {deveraoria)^ 
and  threshing-fioors  {areae)^  as  well  €ts  to  dwelUng-houses,  but 
not  to  fiemns  (praedia  rustica.)     (D.  20,  2,  4, 1 ;  C.  8,  15,  5.) 

In  one  respect  this  implied  hypothec  was  peculiar.  It  did  not 
prevent  the  manumission  of  any  of  the  household  slaves  (D.  20, 
2,  6),  unless  owing  to  arrears  of  rent  steps  had  been  taken  to 
enforce  the  hypothec.  (D.  20,  2,  9.)  The  proper  mode  was  to 
send  a  public  official  to  the  premises  to  make  an  inventory,  and 
put  a  mark  on  the  property,  after  which  the  tenant  could  not 
deal  with  it     (D.  19,  2,  56 ;  D.  47, 10,  20.) 

2.  Rural  Hypotheo  was  not  of  the  same  extent  as  urban 
hypothec.  In  the  case  of  urban  hypothec,  all  things  brought 
(inveeta  et  tUata)  for  use  on  the  premises,  even  without  the 
knowledge  of  the  tenant,  were  included  in  the  security ;  bat  in 
the  case  of  urban  hypothec  only  by  special  agreement,  and  then 
only  things  brought  for  permanent  use.  (0.  4,  6,  5,  5  ;  D.  20,  8, 
7, 1 ;  D.  20,  1,  32.)  But  the  landlord  had  an  implied  hypothec 
over  the  crops  (fructus).  (D.  20,  2,  7,  pr.)  The  hypo- 
thec attaches  to  the  crop  (fnuOua)  from  the  moment  it  is 
gathered. 

3.  A  person  that  lent  money  expressly  to.  rebm]4  a  house^  or 
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paid  the  cost  of  rebaildiug,  had  an  implied  hypothec  over  the 
house.     (D.  20,  2,  1.) 

4.  Pupils  have  a  special,  hypothec  over  property  bought  by 
their  tutors  with  their  money.  (D.  27,  9,  3,  pr. ;  0.  7,  8,  6.) 
Justinian  gave  members  of  the  corporation  of  bankers  (eolle^ 
gittm  argentariorum)  a  special  mortgage  on  immoveables,  bought 
by  their  clients  with  money  advanced  by  them.  (Nov.  136, 
3.)  But  generally,  a  person  with  whose  money  anything  was 
bought  had  no  hypothec  over  it,  unless  by  express  agreement. 
(C.  8,  14, 17.) 

B.  In  respect  of  what  Obligations  could  a  Hypothec  be 
contracted  t 

GeneraUy,  it  may  be  said,  every  obligation  (jtt$  in  personam) 
could  be  reinforced  by  hypothecation,  whether  it  were  con* 
ditional  or  unconditional,  and  whether  past,  present,  or 
future.  The  obligation  might  be  one  that  could  not  be  given 
effect  to  by  any  action  (naturalia  obligatio)  (D.  20,  1,  5,  pr.), 
unless  where  the  result  would  have  been  to  evade  a  positive 
law,  such  as  the  Senattu  Cansultum  Macedanianum  or  Senattu 
Qmsukum  Velleianum.  (D.  20,  3,  2.)  The  person  that  gives 
the  hypothec  need  not  be  the  debtor ;  any  one  may  give  a 
hypo^ec  over  his  own  property  for  an  obligation  incurred  by 
another,  whether  that  obligation  was  or  was  not  incurred  on 
his  behalf     (D.  20, 1,  5,  2  ;  D.  13,  7,  9, 1.) 

a  What  lUghts  may  or  may  not  be  hypothecated. 

The  general  rule  was  that  whatever  could  not  be  sold  (be- 
cause it  was  not  in  eommereio)  could  not  be  hypothecated.  (D. 
20,  3,  1,  2  ;  D.  20,  1,  24.)  Hence  freemen,  or  res  divini  juris^ 
conld  no  more  be  hypothecated  than  sold.  (C.  8,  17,  3  ;  0.  8, 
17,  6.)  But  one  that  had  a  power  of  sale,  although  not  owner, 
as  a  tutor  or  procurator,  could  hypothecate.  (D.  13,  7, 11,  7  ; 
D.  20, 1,  11,  pr.) 

What  accedes  to  anything  hypothecated  falls  under  the 
hypothec,  and  is  added  to  the  security  of  the  creditor.  The 
creditor  has  thus  the  same  rights  over  the  children  of  a  female 
slave  as  he  has  over  the  slave  herself.  (C.  8,  25,  1 ;  D.  20, 1, 
29, 1.)  So  a  house  built  on  hypothecated  land  is  subject  to  the 
hypothec.    (D.  13,7,21.) 

Divestitive  Facts. 

L  By  the  extinction  of  the  obligation  to  secure  which  the 
hypothec  was   created.    The  obli^tion   must   be  >i^Ao%  ex- 
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tingiiiflbed  before  any  portion  of  the  hypothecated  property 
can  be  reclaimed.  (D.  20, 1, 19 ;  D.  13,  7,  8,  1 ;  C-  8,  28,  6.) 
The  creditor,  as  has  been  observed,  could  retain  the  property 
until  all  his  expenses  were  paid  (D.  20,  6,  1,  pr.),  and  interest,  if 
such  had  been  included  in  the  agreement  (D.  20,  1, 13,  6.)  If 
the  creditor  refused  payment,  then  by  a  proper  tender  of  the 
amount  due,  Le.,  by  offering  the  money  deposited  in  a  sealed  bag 
(deponere  consignatum),  the  hypothec  was  released.     (C.  8,  25, 2.) 

U.  By  sale  of  the  property  hypothecated.  Sale  extingnishea 
the  hypothec,  but  does  not  release  the  debtor,  except  in  so  far 
as  the  amount  obtained  sufficed.     (D.  12,  1,  28.) 

UL  By  voluntary  release  of  the  things  hypothecated  {renUssio 
pignorit).  A  release  of  the  creditor  might  be  either  express 
or  implied.    It  was  given  by  implication  in  numerous  ways, 

1.  By  accepting  some  other  security ;  thus  by  agreeing  that  a 
surety  should  be  taken  instead  of  the  pledge.     (D.  20,  6,  5,  2.) 

2.  By  consenting  to  the  sale  of  the  thing  hypothecated  (D. 
50, 17, 158),  unless  the  hypothec  was  expressly  reserved.  (D.  20, 
6,  4,  1.)  The  mere  fact,  however,  of  his  knowing  that  the 
debtor  sold  the  thing,  did  not  show  that  the  creditor  consented 
(D.  20,  6,  8,  15),  unless  the  sale  had  been  duly  advertised,  and 
had  taken  place  with  his  knowledge  and  without  any  objectiou ; 
in  which  case  his  consent  was  presumed.     (C.  8,  26,  6.) 

A  creditor  oonaented  to  the  sale  of  a  hypothec,  if  it  brought  10  aurei.  Tlie  debtor 
sold  it  for  5  awrei.  As  the  terms  of  the  ootisent  were  not  complied  with,  the  hypo- 
thec is  not  lost  On  the  other  hand,  if  the  creditor  consented  to  sell  it  for  6  antrti, 
and  it  brought  10,  the  sale  is  final,  and  the  hypothec  at  an  end.  (B.  20,  6,  8, 14.) 
If  the  consent  was  to  a  sale  within  a  year,  and  the  thing  was  sold  after  the  year,  the 
hypothec  remained.     (D.  20,  6,  8, 18.) 

A  thmg  is  pledged  to  Sempronins,  and  afterwards  to  Titios.  With  tlie  cfmseat  d 
Sempronins  it  is  then  pledged  to  Maroua  By  this  Sempronins  loses  his  hypothee,  and 
if  Marcos  did  not  specially  bargain  to  take  his  place,  Titios  has  priority  to  Marcos. 
(D.  20,  6, 12. )  But  it  is  really  more  a  question  of  fact  than  of  law.  Bid  SempnmhiB 
faitend  to  give  np  his  hypothec,  and  did  not  Marcus  intend  to  take  his  place  f  That 
is  the  question  to  be  settled  by  the  evidence  in  each  partieolar  case.     (B.  20,  i,  18,  4.) 

Titius  lent  money  to  Seius  on  the  security  of  a  farm,  which,  however,  was  already 
hypothecated  to  the  State.  Titius  paid  ofF  the  money  due  to  the  State.  Maevius 
appeared  daiTning  a  hypothec  prior  to  the  State,  tt  appeared,  however,  that  Maevios 
was  a  party  to  the  deed  of  mortgage  made  by  Seius  to  the  Ststo,  in  which  it  waa 
wanranted  that  the  farm  was  free  from  any  mortage.  Bald  that  Maevios  was 
estopped  from  setting  up  his  prior  mortgage.  '  (B.  20, 6, 9, 1.) 

3.  By  returning  the  title-deeds  of  the  property,    (C.  8,  26,  7.) 

4.  By  returning  the  thing  pledged  to  the  debtor,  not  merely 
for  his  use  during  the  pleasure  of  the  creditor  {preoario)^  but 
with  the  intention  of  releasing  the  pledge^    (0.  8.  26,  9. > 
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IV.  By  merger  {eonftmo).  The  hypothec  is  at  an  end  when 
the  debtor  becomes  the  heir  of  the  creditor,  or  the  creditor 
acqtrires  the  ownership  of  the  thing  by  purchase  or  otherwise. 
(D.20,6,9,pr.) 

Titiiis»  the  hena  jide  poeseasor  of  Stiohus,  pledges  him  to  MaeviuB,  and  Maevius 
givet  Tltios  the  temporary  vie  of  the  aUve.  Then  GaiuB,  the  true  owner,  dies, 
iMfing  Maevins  his  hiidr.  The  hypothecation  is  at  an  end,  and  only  the  holding  at 
vfll  {frtcturkm)  easis.     (D.  18,  7, 29.) 

V.  Destruction  of  the  thing  hypothecated.  If  the  thing 
pledged  perishes,  necessarily  all  rights  in  respect  of  it  are  at 
an  end.  (D.  20,  6^  8,  pr.)  But  the  hypothec  of  raw  material 
was  considered  to  be  terminated  if  that  material  was  converted 
into  a  manufactured  article ;  and  hence  it  was  usual  to  insert 
words  to  cover  the  event  of  specification  {quaeque  ex  silva  facta 
natave  9unt).  (D.  13,  7,  18,  3.)  But  a  mere  change  in  a  thing 
(mutatio  rei)  did  not  terminate  the  hypothec.  If  a  house  were 
removed,  the  ground  was  still  subject  to  the  hypothec  (D.  20, 
1,  29,  2)  ;  or  if  uncultivated  ground  were  made  a  vineyard  or 
built  upon.     (D.  20, 1, 16,  2.) 

VL  Prescription.  The  right  in  rem  of  the  creditor  was  lost 
if  the  thing  mortgaged  were  possessed  bona  jide  by  anyone 
(other  than  the  debtor  or  his  heir)  for  the  usual  period  of  ten 
or  twenty  years.     (C.  7,  36,  1 ;  C.  7,  36,  2.) 

Remedies. 

A.  In  respeot  of  Rights  in  rem  of  Creditor. 

I.  To  obtain  possession  of  the  thing  hypotheoated. 

The  €tctio  Serviana  (and  also  the  qtuLsi-Servianay  called  also  hypcthecariOy 
for  enfordng  mortgages)  owes  its  existence  to  the  Praetor's  jurisdiction.  By 
the  €uiio  Serviana  a  man  tries  a  suit  as  to  the  goods  of  a  colonus  (tenant- 
iianner)  that  are  held  by  him  as  a  pledge  for  the  rent  of  the  lands.  By  the 
guasi'Seruiana  again,  creditors  follow  up  their  pledges  or  mortgages.  (J.  4, 
6,7.) 

1.  This  action  was  tn  rem  tar  the  recovery  of  the  thing  hypothecated  from  the 
debtor,  or  from  any  third  person  having  possession  of  it.     (C.  4, 10, 14.) 

2.  Like  other  actions  in  rem,  it  may  be  brought  by  the  heirs  of  the  creditor. 

(D.  la.  7,  n,  4.) 

8.  When  the  defendant  is  the  debtor,  he  cannot  require  the  creditor  first  to  sue 
himself  or  the  sureties  for  the  debt  (C.  8,  14,  24) ;  but  when  another  had  possession, 
he  could,  under  the  later  legislation  of  Justinian,  require  the  creditor  to  proceed  first 
against  the  debtor  and  his  sureties  {hen^fieium  ordinit  §,  exeumonia).     (Nov.  4,  2.) 

4.  Prescription  (negative).  This  action  could  be  brought  against  mala  fide 
posseasorB  up  to  thirty  years  (C.  7,  89,  7,  pr.),  and  prior  to  a.d.  525,  against  the 
debtor  and  his  helxs  for  ever.  In  favour  of  the  latter,  however,  Justinus  limited  the 
moio  quoii-Seiviema  to  forty  years.     (C.  7,  89,  7,  1.)  ^  j 
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XL  Possessory  remedies. 

1.  Interdicts  for  retaining  and  recovering  possession  |  UH  PomdetU,  Unde 
Fi,  etc. 

2.  Interdieium  Salvianum  and  Quaai-Salvianuffi,  for  acquiring  possession.  ''There 
is  an  interdict)  too,  called  SdManum,  that  is  a  means  of  gaining  posBCMioip.  It  k 
used  by  a  landlord  to  gain  possession  of  a  tenant-farmer's  eflfocts  when  escpresaly 
pledged  for  the  rent."  (J.  4, 16,  8 ;  G.  4, 147.)  lliese  interdicts  ootxespond  pnosely 
to  tlie  actio  Serviana  and  quoii-Serviana.  They  tested  the  qaestkm  of  possession  as  the 
others  did  of  right.  The  Salvianwn  was  given  to  the  landlord,  the  quari'Salviamm  to 
any  creditor.  At  first  the  remedy  was  confined  to  the  debtor,  and  the  interdict  oodd 
not  be  brought  against  a  third  party,  as  when  the  debtor  had  sold  the  tiling.  (C.  8, 
9.  1.)  But  it  seems  that  even  against  a  purchaser  from  a  debtor,  a  utSe  interdietfm 
could  be  brought.  (D.  48,  88,  1,  pr.)  If  there  are  two  oreditofs  having  a  tight  toths 
pledge,  the  proper  remedy  is  the  action,  not  the  interdict.     (D.  48»  88,  2.) 

B.  BighiM  in  penonam, 

(a)  Of  the  Debtor.    Actio  pigneratiUa  dirtcta. 

1.  The  object  is  to  recover  the  thing  pledged  on  payment  of  the  debt, 

or,  if  it  is  sold,  the  surplus. 

2.  It  is  brought  by  the  debtor  or  lus  heirs  against  the  creditor. 

8.  The  burden  of  proving  the  debt  is  on  the  creditor ;  of  the  payment  of 

it,  on  the  debtor.     (C.  4,  24, 10.) 
4.  Prescription.    No  prescription  avails  against  the  debtor  or  his  hoin 

if  they  are  ready  to  pay  the  debt    (C.  4,  24,  12.) 

(b)  Of  the  creditor.    Actio  pigneratitia  eontraria. 

The  object  is  to  enforce  the  duties  owing  by  the  debtor  to  the  creditor. 
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RIGHT  IN  PEBSOSAU—OBLIOATIO. 

F  Roman  law,  contract  is  classified  as  a  branch  of  obligcaiones. 
Contract  may  be  defined  as  consisting  of  those  rights  in 
penonam  that  arise  from  the  mntual  assent  of  the  parties,  and  is 
<li8tingnished  from  those  rights  in  personam  that  are  established 
bj  law,  irrespective  of  the  wishes  of  the  parties,  Obligatio  is, 
therefore,  correlative  to  right  in  personam.  The  duty  corre- 
sponding to  a  right  in  personam  is  an  obligatio.  Obligatio  is 
thus  contrasted  with  dominium.  **  The  essence  of  an  obligatio,'* 
says  Paul,  '*  does  not  consist  in  this,  that  it  makes  a  thing  ours, 
or  a  servitude  ours  [!&,  it  does  not  give  us  rights  in  rem],  but 
that  it  binds  another  to  give  something  to  us  or  do  some- 
thing for  us.'*  ^ 

Oblig<aio  is,  however,  of  wider  extent  than  pnmary  rights  in 
personam.  It  is  exactly  coextensive  with  actiones  in  personam. 
It  is  thus  applied  to  the  obligation  imposed  upon  a  person  who 
has  violated  a  right  in  rem  to  pay  compensation  or  a  penalty. 
Thus,  while  every  right  in  personam  was  enforced  by  an  actio 
in  persoman,  every  right  in  rem  was  not  enforced  by  an  actio  in 
rem.  Some  rights  in  rem  were  enforced  by  actiones  in  rem,  but 
other  rights  tn  rem  were  enforced  by  actiones  in  personam.  The 
distinction  was  that  if  the  existence  of  a  right  in  rem  were 
in  dispute,  the  appropriate  proceeding  was  an  actio  in  rem; 
but  if  the  right  was  admitted,  and  the  question  was  whether 
the  right  had  been  violated,  the  remedy  was  an  actio  in  per^ 
sonam.     The  distinction  is  dearly  brought  out  in  the  Institutes. 

Of  all  actions  in  which  a  question  between  parties  is  raised  on  any  matter 
before  judges  or  arbiters,  the  chief  division  is  into  two  distinct  kinds,  namely, 
tn  rem  (for  a  thing),  and  in  personam  (against  a  person). 

The  actions  a  man  brings  against  a  person  under  an  obligation  (obUgatus) 
to  him,  either  by  reason  of  contraa  or  of  wrong-doing  («r  malefide),  are 

1  **  OWgotiomm  mbtkmiia  nm  m  eo  eaimstU  ut  aUquod  corpus  nosinm  a/uS  servu 
tutem  nottnm  faeiai  sed  ut  alium  nobii  cbttrinffat  ad  damhm  tUi^pM  vd  faciemh^  vd 
j>n»€atatidwwL'*    (D.  44,  7,  3.) 
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actions  in  personam  given  to  meet  the  case.  In  them  he  alleges  in  his  state- 
ment of  claim  that  his  opponent  ought  to  give  or  do  something,  or  he  puts  it 
in  certain  other  ways. 

An  action  may  be  brought  against  a  man  that  is  under  no  legal  obligation, 
but  against  whom  some  one  is  moving  about  something  in  dispute.  In  this 
case  the  actions  that  are  given  are  in  rem.  If,  for  instance,  a  man  is  in  pos- 
session of  some  corporeal  thing  which  Titius  affirms  is  his,  and  the  possessor 
says  he  is  owner,  then  if  Titius  alleges  in  the  statement  of  claim  that  it  is 
hisi  the  action  is  in  rem.  Similarly,  if  a  man  brings  an  action  to  assert  a 
right  he  claims  over  a  thing — z.  farm  for  instance,  or  a  house,  or  a  right  of 
usufruct,  or  of  passage  over  a  neighbour's  farm,  or  of  driving  beasts,  or  of 
leading  water  from  a  neighbour's  farm — the  action  is  in  rem,    (J.  4,  6,  i.) 

It  is  mauifeet  that  a  precisely  similar  distinction  may  exist  in 
the  case  of  contract ;  for  either  the  existence  of  the  contract 
may  be  the  question  in  dispute,  exactly  as  in  the  case  of  pro- 
perty, or  the  contract  may  be  admitted,  and  the  only  question 
is  whether  it  has  been  performed.  But  these  two  classes  of 
questions  were  disposed  of  in  the  same  action,  whereas  in  the 
case  of  property,  one  set  of  questions  was  disposed  of  by  tm- 
dicatio,  and  the  other  by  actions  ex  delicto.  In  the  case  of  rights 
in  rem  the  Roman  Law  distinguished  between  primary  and 
sanctioning  rights,  because  there  were  distinctive  actions  for 
each  class  of  rights ;  but  in  the  case  of  rights  in  personam  there 
were  no  distinctive  actions,  and  no  discrimination  was  made 
between  primary  rights  and  sanctioning  rights.  We  may 
classify  legal  topics  from  the  standpoint  of  primary  rights,  or  from 
that  of  sanctioning  rights,  but  we  cannot  leap  from  one  to  the 
other  without  introducing  cross-divisions.     (See  pp.  135-137.) 

Obligatio  is  a  legal  bond  that  ties  us  down  so  that  we  must  needs  do 
something,  according  to  the  laws  of  our  State.    (J*  3*  I3»  pr.}^ 

AdMtrvngimur^**  we  are  bound.  **  An  obUg»ti<m  Is  lomething  thai  binds  a  specified 
person  or  penona.    This  is  an  easenlaal  element  of  a  right  in  permmam, 

Alintjw  idvendae  reL — Elsewhere  the  place  of  the  word  tolvere  is  taken  by  three 
wordB—dare,  faeere,  praetiare.  Solvere  was  perhaps  intended  to  be  substitated  w  a 
generic  teim  for  those  three  words  ;  bat  if  so,  the  selection  was  not  happy.  It  lesds 
almost  inevitaUy  to  the  tantologiosl  language  of  TEeophiliis  (xarajSaXtA  ri 
iTOfiiXSfMvov),  to  pay  a  debt,  thus  introducing  in  the  definition  the  very  word  to  be 
defined.  Moreover,  9olvere  is  a  technical  tenn  in  the  Roman  Law,  designating  one 
particolar  mode  of  teiminating  an  obligation  (toUUio) ;  and  it  is  not  well  to  describe 
the  general  object  of  obligation  by  a  word  employed  usually  for  a  specific  (fivestitive 
fact.  The  intention  of  the  Institutes  doubtless  is  to  desonbe  in  the  most  geneisl 
language  the  objects  of  an  obligation,  and  these  aie  either  acts  or  forbearances.  The 
sphere  of  obUgatioDS  cannot  be  made  narrower.     For  an  obligation  or  jiit  m  pertomam 

>  ObUffotio  ett  jurii  vinculum,  quo  nece$siUUe  adttringimiiur  d^ie^iu$  iUvendae  m, 
9eeundmmno§tra$eimiatiijura^ 
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diffn  ham  Jut  in  rem  in  this  respect,  that  the  dudes  oonetpondiiig  to  it  mAy  be,  and 
moet  oomnionlj  are,  positive,  whereas  rights  m  rem  imply  duties  that  are  whoUy 
negative,  oonsiBting  wholly  of  forbearances. 

The  expressions  dare,  facere,  prcieetare,  given  by  Paul  (D.  44,  7,  8),  are  taken 
from  the  forms  of  actions  in  Boman  prooednre.  An  action  in  pereonam  was  an  aotlon 
to  enforce  a  jue  in  pereonain  (leaving  delicts  oat  of  account),  and  the  intentio  of  the 
fcnnula  stated  that  the  defendant  ooght  to  give,  do,  or  make  good  {dare,  faeere, 
praeetare).  (6.  4,  2.)  In  some  actions  the  word  "  give  "  alone  was  used  n  paret  eoe 
dart,  opariere)  (G.  4,  41) ;  in  others,  both  to  <*give**  and  to  '*do'*  (quidquid  parei 
Nfmerium  Nesridium  Afdo  Agerio  dare,  faeere,  opoHere)  (G.  4,  47) ;  while  in  other 
oases  praetiare  seems  to  have  been  employed. 

Dare  has  two  di£ferent  meanings.  (1.)  In  its  strictest  technical  sense  it  means  to 
convey  property  so  as  to  make  the  receiver  a  true  owner.'  This  was  the  meaning 
ascribed  to  it  when  used  in  the  ancient,  formal  contract  of  tUpulaUo,  (D.  45, 1,  76, 
10.)  (2.)  Often,  however,  dare  signifies  that  the  possession  of  the  thing  merely,  and 
not  the  ownership,  must  be  delivered.  The  obligation  of  a  seller,  in  the  contract  of 
sale^  WM  only  to  deliver  the  thing,  not  to  make  a  good  title  to  it.  These  two  mean- 
ings coincide  with  the  distinction  between  d(m,inium  and  patseteio. 

Faeere  is  a  general  term,  often  including  d(»re,  (D.  50, 16,  218.)^  It  is  even  used 
when  dare  would  seem  to  be  the  better  word,  as  when  one  is  obliged  to  give  up  a 
thing  deposited  with  one  for  sale  keeping.  (D.  50,  16,  175.)  In  the  formulae,  when 
a  definite  sum  was  demanded,  dare  seems  alone  to  have  been  used ;  when  a  sum  not 
ascertained  was  demanded,  then  faeere  was  added.  An  obligation  may  be  not  to  do 
(non  faeere).  A  common  example  is  when  a  person  undertakes  not  to  sue  for  a  debt 
(D.  45, 1,  76.  7.) 

Praetiare  does  not  occupy  so  distinguished  a  place  in  the  formulae.  It  is  found, 
according  to  Savigny,  in  ibe  formulae  in  actions  for  delicts,  as  signifying  to  make  good 
any  damage  or  loss.  Von  Vangerow  suggests  that  it  was  the  word  employed  in  a 
certain  kind  of  equitable  actions  (actionee  in  factum  praeacripHa  verbie),  to  which  the 
words  of  the  old  formulae  did  not  apply.  For  the  purpose,  however,  of  the  definition 
of  obligation,  it  is  tautological  All  tiiat  is  wanted  is  a  term  for  acts  and  forbear- 
ances, and  the  best  phraseology  would  have  been  to  say  that  all  obligations  oownst  in 

faciendo  (acts),  or  in  nonfaeiendo  (forbearances). 

The  expressions  already  quoted  exhaust  all  that  is  really  essential  to  a  definition,  but 
there  remain  several  phrases  in  the  text  too  remarkable  to  be  passed  over  without  notice. 
Jvrie  vinevlum, — The  natiure  of  an  obligation,  as  a  tying  of  two  persons  together, 
is  deeply  fixed  in  Boman  Law.    It  is  implied  in  the  old  contract  of  nexum, 

iVseesiitete.— This  means  that  it  has  not  been  left  to  the  free  choice  of  the  promiser 

^Hiether  he  will  do  what  has  been  agreed  upon  or  not    A  debtor  is  one  from  whom 

money  can  be  exacted  against  his  wilL* 

Titius  has  sold  a  slave  to  Gains,  but  on  the  understanding  that  either  party  may 

withdraw  from  the  bargain.    There  is  no  obligation  between  them,  as  Titius  is  not 

boond  to  deliver  the  slave  unless  he  pleases.     (G.  4,  88, 18.) 

TItaua  sold  a  slave  to  Gains  subject  to  the  condition  that  the  slave's  accounts  should 

be  sattsfactoiy  (m  rationee  domini  computatset  arbitrio).    If  this  were  understood  to 

menu  to  the  satisfaction  of  the  arbitrary  will  of  the  master,  there  was  no  obligation  | 

but  tbe  jurists  held  that  the  meaning  was,  if  the  accounts  would  satisfy  a  just  man 

(arbUrio  boni  viri),  and  if  the  accounts  were  such  as  ought  to  be  aocepted,  the  sale 

was  valid ;  otherwise  not    (D.  18, 1,  7,  pr.) 

1  Nan  vidmtur daia,  quaeeo  tempore  qw>  danbur  aeeipien^ nanjiunt,  (D.  50, 17, 167,) 
*  Verbum  faeere  omnem  omninofaeiendicauemn  ampleetitur  dandi,  aoloendi,  numer- 
unditjudieandi,  ambulandL 

^  IkbUorie  inidUgitur  a  qw  invito  exiffipeetmiapotetL    (D.  60^  16, 108.)         t 

Digitized  by  VjOOQiC 


4S4  OBLIGATIO. 

tCxns,  Cbeditob,  Debitob. 

The  word  ''chUgoHo**  ftpplioi  eqiully  to  both  the  parties—to  him  that  enjoys  the 
right  as  well  as  to  him  that  is  subject  to  the  duty ;  tiius  we  find  such  language  as 
acquiring  an  obligation.  (D.  45,  1,  126,  2 ;  D.  28,  8,  46,  pr.)  In  modem  times, 
however,  the  tendency  has  been  to  confine  "  ohligaUo  "  to  the  side  of  the  debtor,  and 
to  speak  of  the  creditor's  interest  as/it«  or  right.  In  the  English  language,  obligation 
has  the  one-sided  meaning,  and  applies  exclusively  to  the  debtor. 

Agreeably  to  this  use  of  cbUffoHo,  we  find  that  originally  there  was  only  one  name 
(rtw)  for  the  promisor  and  the  person  to  whom  the  promise  was  made.  This  term 
indicated  the  plaintiff  and  defendant  in  an  action,  making  no  distinction  between  them. 
(Fest  ▼.  JZetM,  p.  278.)  Afterwards  "  actor  "  came  into  general  use  for  the  plaintifF. 
"reut "  continuing  to  designate  the  defendant.  In  like  manner  reui,  as  the  name  of 
a  party  to  an  obligation,  was  qualified.  Rem  promiUendo  or  promiUendi  was  the  name 
of  the  promiser,  the  person  subject  to  the  duty ;  rem  gtipulando  or  HipidancU  was  the 
name  of  the  $Hpulator,  the  person  to  whom  tiie  promise  was  made,  and  who  had  the 
jus  in  pencmam.     (Festus  v.  Jtem,  p.  278  ;  D.  45,  2,  1.) 

Creditor  and  i>e&aor.— These  terms  were  at  first  confined  to  the  ease  of  loans 
{pecunia  eredita) ;  but  the  necessity  for  finding  suitable  names  for  the  parties  to  an 
obligation  caused  them  to  be  extended.  A  creditor^  therefore,  became  every  person 
that  could  compel  the  performance  of  an  obligation :  a  debitor,  every  person  that  oould 
be  compelled  to  perform  an  obligation.  (D.  5, 1,  20 ;  D.  50,  16, 11 ;  D.  50, 16,  10 ; 
D.  50, 16, 108.)  Hence  a  person  to  whom  a  wrong  (delict)  has  been  done  is  a  eredUor 
for  damages  or  a  penalty  against  the  wrongdoer,  who,  in  like  manner,  is  a  dAUar.  In 
the  case  of  naitwrale»  oUigaHones,  by  a  still  further  extension,  the  same  words  were 
employed  in  the  same  relative  sense.     (D.  46, 1,  16,  4.) 

DIVISION  OF  OBLIQATIONES. 

I.  Civil  and  Praetorian. 

Of  all  ohligcUiones  the  chief  division  is  into  two  kinds ;  Civil  and  Prae- 
torian. The  Civil  are  either  established  by  statute,  or  at  all  events  recog- 
nised by  the  jus  civile :  the  Praetorian  are  established  by  the  Praetor  in  the 
exercise  of  his  jurisdiction,  and  are  also  called  honorariae.    G^  3»  139  i.) 

Honorofriae  oUiffoHonei  are  distinguished  from  eidZeff  by  tlie  shortness  of  the 
period  of  prescription.  Originally  a  eiviUt  MigaUo  oould  not  be  eartfngnished  by 
lapse  of  time ;  but  an  cUigatio  honoraria,  as  a  rule,  oouM  not  be  enforced  alter  a 
year.  When  tiie  praetor  gave  remedies  in  derogation  of  the^  cMU,  he  declined  his 
assistance  unless  the  parties  promptly  sought  his  aid|  exeept  where  the  action  was 
for  the  recovery  of  property.     (D.  44,  7,  85,  pr.) 

II.  CiviKs  and  NaturalU  Obligatio. 

An  agreement  that  oonld  not  be  enforced  by  action,  but  was 
not  in  other  respects  destitute  of  legal  effect^  was  a  natwralU 
obligation  The  special  importance  of  such  agreements  in  the 
Roman  Law  was  due  to  the  manner  of  its  development.  The 
law  of  contract,  Uke  the  other  departments  of  Roman  Law, 
seems  to  have  had  originally  a  narrow  basis.  The  steps  by 
Widoh  it  was  widened  will  hereafter  be  stated ;  but  after  iJl 
the  innovations  of  Praetors  and  Emperors,  there  remained  a 
considerable  number    of  agreements,    even    in  the  time    of 
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JnAtiDiaD,  quite  meriting  legal  recognition,  bat  for  which  no 
action  was  provided.  With  regard  to  them  a  middle  conrse 
was  adopted.  The  agreement  could  be  used  as  a  defence,  or 
as  a  basis  for  other  agreements  enforceable  by  action.  Nnmer- 
ous  instances  will  occur  in  the  conrse  of  the  exposition :  it  will 
suffice  at  this  stage  simply  to  enumerate  the  legal  effects  of  a 
naturalU  obKgatio. 

L  If  anything  due  by  a  simple  noUwralis  obUgatio  were  volun- 
tarily paid  by  l^e  debtor,  he  could  not  demand  it  back  by  the 
eondietio  indeliti,  on  the  allegation  that  it  was  not  due.  (See 
Div.  II.  Condietio  IndebitL) 

2.  Although  no  actioii  could  be  brought  upon  a  naturaUa 
MigatiOy  yet  it  could  be  used  as  a  set-off.  (Book  IV.  Proceed- 
ings injure.    Formula  System.) 

3.  A  fuxtaralu  obligatio  could  be  the  basis  of  an  accessory 
contract.     (See  Accessory  Contracts,  postea) 

4.  A  naturalia  obUgatio  sufficed  to  support  a  mortgage. 
(See  p.  445.) 

In  those  cases  the  surety  could  be  sued,  and  the  rights  of 
mortgage  enforced,  although  the  original  debtor  could  not 
be  sued. 

5.  A  natwraUs  obligatio  could  be  the  foundation  of  a  novatio. 
(See  Subdiv.  II.  Transvestitive  Facts.) 

HL  Contract  and  Delict. 

Of  dligaHaneSy  the  chief  division  is  into  two  kinds.  For  every  obligatio 
arises  either  from  contract  or  from  delict    (G.  3,  88.) 

Bi  the  Digest  (D.  H  7,  1,  pr.),  Qftim  «ddt  an  indAtermliuite  Mmree  of  obH- 
gstiona,  '^oUlgatiooes  sat  ez  oontrMla  hmobbIw,  ant  ez  maleficio^  ant  pfoprio  quo- 
dam  jure  e»  voKtt  camwmm  fgwrit,** 

TV.  Justinian's  division. 

ObligatUmes  are  next  divided  into  four  kinds, — ^from  contract  or  from 
qoasi-contract ;  from  ddict  or  from  quasi-delict    G-  3«  I3t  2*) 

A«  to  the  distiiMtkm  betwaeu  contract  and  qwaai  nnntffact»  aee  p.  188,  and  be* 
twean  deliot  and  qoad-deliot,  pp.  150, 168. 

V.  Modestinus  enumerates  the  following  sources : — (1)  con- 
tract ;  (2)  Ij€x;  (3)  Tiw  honorarium;  (4)  Necessitas;  (5)  peceatum. 

ma  givea  a  wider  definition  of  dbiiffoHo  than  la  oanally  to  be  found.  An  oUig»- 
tionby  levmeanathegenena  obUgatkm  to  obey  the  Uw:imr$  JumoraHo,  meanathe 
ebHsatioo  hnpoaed  on  aB  to  act  or  forbear  fai  obedience  to  the  order  of  a  amgiatrata^ 
httfing  tha  ri^  to  iaane  an  edlot  In  thaae  oMaa,  HodeatlnQa  ned  efti^wlioaa  eqnl. 
vaknt  to  the  duty  of  obedience  to  the  law.  AmmMw  xeieia  to  the  obligation  of  a 
nuuuaaaij  hair  to  take  the  Inheritance ;  bnt  there  Is  in  no  proper  aenae  of  the  tarm, 
any  oU^Mtlon  fai  thia  oaae ;  lor  a  aeoeaaiy  heb  to  teivaatad  with  the  kharitanca 
r  he  li  wfUfa^  or  not 
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Definition. 

1.  Definition  per  genus  et  differentiam. 

Contract  belongs  to  the  division  of  rights  in  personam^  and 
not  to  the  division  of  rights  in  rem;  and  it  consists  of  those 
rights  in  personam  that  arise  from  the  acts  of  individuals,  and 
not  of  those  that  arise  by  operation  of  law.  A  contract  may  be 
said  to  exist  when  one  person  voluntarily  undertakes  a  duty 
or  duties  with  the  intention  of  thereby  creating  in  fistvour  of 
another  a  right  or  rights  in  personam.  When  a  duty  is  imposed 
on  a  person,  without  his  assent,  express  or  implied,  conferring 
upon  another  a  right  in  personam^  there  is  no  contract,  in  the 
proper  sense  of  the  word.  The  correct  designation  of  this  olasB 
is  Quasi-contract. 

Titiits  gave  Gains  20  aurei  upon  an  agreement  that  Gaioa  would  retom  that 
amonnt  at  the  end  of  a  month.  Titins  has  a  rig^t  m  penonam  to  80  amrei  at  the 
end  of  that  period ;  and  this  is  a  contract*  because  Gains  aooepts  the  money  with  tbs 
intention  of  creating  this  right  in  favour  of  Titins. 

Julius  gives  Maevius  20  cnurei  under  the  false  impression  that  he  owes  hfan  that 
snm.  Maevius  is  bound  to  return  the  money ;  but  as  this  duty  is  not  voluntarily 
undertaken  by  him,  but  imposed  upon  him  irrespective  of  his  wfll,  his  obligation  hSk 
under  the  class  of  quasi-contract.     (J.  8, 15,  1 ;  J.  8,  27,  6.) 

Titius  requests  Gains  to  watch  his  house  during  his  absence  from  homa  Gain 
does  so.    The  relation  between  Gains  and  Titius  is  one  of  contraet 

Julius  goes  away  from  home,  leaving  no  one  to  look  after  his  housei  Bad  weatiisr 
comes  on,  and  Maevius,  to  prevent  the  house  being  spoiled,  enters  and  takes  diarge 
of  it.  Maevius  acquires  rights  in  penanam  against  Julius,  but  as  it  is  without 
the  knowledge  or  consent  of  Julius^  they  belong  to  the  head  of  qoasi-contnctb 
(J.  8,  27, 1.) 

Stichus,  in  consideration  of  being  manumitted,  promiMS,  in  the  oostomazy  way,  to 
work  for  his  master  two  days  in  every  week.  This  is  a  contract^  because  the  duty  w 
voluntarily  undertaken  by  Stichus,  with  the  intention  of  giving  his  master  a  right  to 
a  portion  of  his  services  after  manumission. 

Sempronius  manumits  his  slave  Stachns.  Sempronius  fsUi  into  povecty,  bat 
Stidius  pcospen  and  amasses  wealth.  Sempronius  has  a  right  of  mainteoaaos  fraa 
Stichus.    Inasmuch,  however,  as  this  right  does  not  arise  from  anjptomlse  of  Stiflham 
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bat  belongB  to  Sanproiiiiii  In  oooMqneiioe  of  the  mannmiMion,  it  is  of  the  nature  of 
quMi-oontEMti. 

TitiuB,  bemg  oompeDed  to  go  abroad,  leaves  an  imbecile  son  in  the  charge  of  Oains, 
who^  as  a  recompense  for  his  trouble,  is  allowed  to  take  the  rents  of  a  farm,  lliis  is 
aoBw  of  oontrsct 

JnUns  by  will  appoints  Maevins  ttOor  to  his  son.  Maevins,  having  no  legal  gronnd 
of  exemption,  is  compelled' to  accept  the  office.  The  rights  of  the  son  as  against 
Maevins  arise  not  from  contract,  bnt  from  qnasi-oontract.    <J.  8,  27,  2.) 

Julius  in  his  Will  said :  "  I  give  and  bequeath  my  slave  Stichus  to  Maevius.** 
This  is  a'direct  bequest  of  the  ownership,  and  therefore  Maevius  has  a  right  in  rem  in 
rapect  of  Stichus. 

Julhis  in  his  Will  said  :  '<!  bhaige  my  heir  Sempronius  to  give  my  house  at  Ci^nia 
to  Maevius,  and  to  keep  it  in  repair.**  This  gives  Maevius  a  right  in  peraonam  in 
rapect  of  the  house  and  repairs ;  but  as  Sempronius  is  bound,  not  by  his  own  will, 
but  by  the  directions  of  Julius,  the  right  of  Maevius  arises  from  quasi-contract 
(J.  8, 27,  6.) 

2.  Analytical  definition. 

The  following  is  the  definition  given  in  the  Indian  Code. 
(Act  No.  IX.  of  1872,  §  2.) 

When  one  person  signifies  to  another  his  willingness  to  do 
or  to  abstain  from  doing  anything,  with  a  view  to  obtaining 
the  assent  of  that  other  to  such  act  or  abstinence,  he  is  said  to 
make  a  proposal 

When  the  person  to  whom  the  proposal  is  made  signifies  his 
assent  thereto,  the  proposal  is  said  to  be  accepted*  A  proposal 
when  accepted  becomes  a  promise.^ 

Every  promise  and  every  set  of  promises  forming  the  con- 
sideration for  each  other  is  an  agreement. 

An  agreement  enforceable  by  law  is  a  contract. 

The  three  elements  of  a  contract  are  thus  proposal,  accept- 
ance, and  the  additional  requirements,  if  any,  to  support  an 
action ;  generally,  in  English  law,  a  valuable  consideration. 

Agreements  enforceable  by  action  in  the  Roman  Law  are 
called  (1)  earUraettis,  or  (2)  Pacta  Proftoria,  or  (3)  Pacta  LegitLmcu 
These  terms  will  be  explained  more  folly  hereafter. 

An  agreement  is  a  conventio  or  pa^ctum.  Pactum  est  duarum 
eansetuus  atque  ccnventio.     (D.  50,  12,  8,  pr. ;  D.  2,  14,  1,  3.) 

PolUeUatio  is  a  proposal,  not  accepted,  as  a  vow.  Such  a  pro- 
posal did  not  create  a  legal  obligation.  (ISx  nuda  pollicUatiane 
wUa  actio  naacitur.)  (Paul,  Sent  5,  12,  9.)  But  if  a  promise 
were  made  of  a  gift  for  the  public  in  consideration  of  honours 
bestowed  upon  the  promisor,  or  a  public  work  was  actually 
commenced,  especially  if  the  public  incurred  expenses  on 
account  of  the  promised  gift,  the  promisor  was  compelled  to 
perform  his  poUicitatio.     (D.  50, 12,  3,  pr. ;  D.  50,  12,  kl-S.) 

Digitized  by  VjOOQIC 


458  CLASSIFICATION   OF   CONTRACTS. 

Arrangement  of  Contracts  by  Jnstinian. 

And  first  let  us  look  at  those  that  arise  from  contract  Of  these  there  arc 
four  kinds.  For  contracts  are  made  by  acts  (re),  by  words,  by  writing,  or 
by  consent    Q.  3,  I3i  2  ;  G.  3,  89.) 

L  OontnctB  re  (acts). 

1.  MiUuum. 

2.  [Condieiio  IndOdtL}.    This  bekmgs  to  QmuA-oonirmct 
8.  OomnuHlaium. 

4.  IkponitWL 

5.  [Pigntu,]    Should  be  under  the  Uw  of  property. 
IL  Contnusts  verbii  (words). 

1.  StipulaHo. 
IIL  Contracts  Uteris  (writing). 
IV.  Contracts  contentu  (consent,  Without  writing  or  acts  or  special  forma). 

1.  JSmpUo  VendiHo  (sale). 

2.  Locatio  Conduetio  (hire). 
8.  Soeieku  (partnership). 

4.  MancUUum  (agency). 

Arrangement  of  the  Law  of  the  Contract. 

For  reasons  to  be  given  hereafter  more  in  detail,  the  arrangement  followed  in  the 
present  work  departs  to  some  extent  from  Justinian's  order.  The  several  contracts 
are  arranged  according  to  the  principles  upon  which  they  are  based  TliQae  principlei 
are  three  in  nmnber : — 

Firsty  Formal  Gohtbaots.  In  this  class  the  validity  of  the  contraot  depends 
upon  the  observance  of  certain  formalities. 

Second,  Equitable  Oontraots.  These  are  bilateral  contracts,  that  give  rise  to 
an  obligation  only  when  one  of  the  parties  has  actually  performed  his  part  of  the  en- 
gagement In  this  event,  the  other  party  is  compelled  also  to  perform  his  promises. 
This  dass  corresponds  to  contracts  re. 

Third,  Gontbaotb  fob  Valuable  Considebatiok.  This  corresponds  neariy  to  the 
class  erroneously  described  by  Gains  and  Justinian  as  made  by  consent  alone. 

L  Formal  Contracta. 

1.  [Nexum.] 

2.  SHpulaUo. 

8.  [BxjteruOaHo  CT  NomiTM  traTUcriptUiaJl 

II.  Equitable  Contracts. 

1.  Muiuum. 

2.  Commodatum. 
8.  Depofitum. 

4.  MancUUum. 
Itl.  Contracts  for  Valuable  Condderatloa. 

1.  MmpUo  VendUio, 

2.  Locatio  CondiicUo, 
8.  Societat. 
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SUBDIVISION    L 

First  Part. — Only  One  Grbditor  and  One  Debtor. 
Fism.— FORMAL  CONTRACTS. 

l^NEXUM. 

The  solemn  transactioii  per  au  et  Ubram^  which  in  its  applica- 
tion to  davery,  patria  potestaa,  manua^  and  ownership,  has  been 
already  discussed,  is  fonnd  to  occur  in  contract,  and  also  in 
wills ;  so  that  there  is  no  department  of  the  substantive  law  in 
which  it  fails  to  occupy  a  conspicuous  place*  The  fact  is  cer- 
tainly noteworthy^ — that  by  one  single  ceremony,  although 
doubtless  not  with  the  same  words,  a  man  obtained  a  wife, 
bought  his  slaves,  emancipated  his  children  or  delivered  them 
np  in  bondage  for  their  transgressions,  gave  away  or  acquired 
Uuid,  made  contracts,  and  finally  regulated  the  devolution  of  his 
property  to  his  successors.  But  of  all  the  uses  of  the  form  per 
ae»  et  Ubramy  that  concerning  contract  is  the  one,  not  certainly 
of  the  least  interest,  but  of  which  least  is  known.  It  is  an 
undoubted  fact  that  a  right  in  personam  could  be  created  peraes 
et  librcarn^  but  in  what  manner  and  subject  to  what  limitations, 
the  sources  do  not  enable  us  to  say.  Varro  and  Festus  have 
preserved  evidence  of  the  bare  &ct,  and  Oaius,  who  gives  us 
Bome  information  in  respect  of  the  divestitive  facts  of  neaum^ 
says  nothing  as  to  the  way  in  which  a  contract  per  aes  et  libram 
conld  be  made,  nor  what  were  the  restrictions  placed  upon  that 
mode  of  creating  contracts.  Fi  om  what  Gains  says  of  a  release 
peraeeet  libram  it  may  be  confidently  inferred  that  the  n€avm 
applied  to  something  short  of  the  class  of  fungible  thinga  It 
applied  undoubtedly  to  things  that  were  dealt  with  by  weight, 
also  to  things  dealt  with  by  number,  if  the  amount  was  definite, 
bat  it  was  a  moot  point  whether  it  applied  to  things  that  were 
dealt  with  neither  by  weight  nor  number,  but  by  measure. 
(G.  8, 175.) 

It—STIPULATIO. 

Definition. 

A  contract  made  by  words  is  formed  by  a  question  and  an  answer,  when 
we  stipulate  that  something  shall  be  given  us  or  done  for  us.  The  name 
stipulation  is  used,  because  stipulum,  among  the  ancients,  was  a  word 
meaning  firm — itsdf,  perhaps,  derived  from  sHpes.    G*  3,    _   _ 
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The  deriTatSon  of  " tHpukUio**  given  by  Justinian  is  taVen  from  PmiL  (FmI, 
Sent.  6,  7,  1.)  Festus  attributes  it  to  fftpt  (whence  itipendiwm\  a  sroall  coin.  A 
third  dcriTation  h  stated  by  Isidoms  (Grig.  5»  24,  80),  from  sUpula,  a  rod.  The 
theory  of  this  derivation  is,  that  it  was  customary  in  Tn^M«g  a  promise  for  the  two 
parties  to  lay  hold  each  of  an  end  of  a  rod,  and  break  it,  so  that  by  joining  the  broken 
ends  together  there  would  be  evidence  that  some  contract  had  passiFiH  between  thsm. 
Such  a  usage  is  not  unknown,  but  there  does  not  appear  to  be  any  extrinsic  evidence  in 
support  of  it  The  question  of  derivation  is  not  altogether  without  interest  historieaHy. 
The  ancient  name  of  the  verbal  contract,  always  called  a6ijnikaio  by  the  jurists,  sesmi 
to  have  been  **ipontio,*'  and  in  the  early  history  of  the  stipulation,  "tpondeo  "  wss 
the  only  word  that  could  be  employed  with  efficiency.  Paul  says  that  every  stipulation 
was  properly  called  tpontio.     (D.  60, 16^  7.) 

The  person  that  asked  the  question,  and  to  whom  the  promise  was  made,  wm 
called  ttipulator,  anciently  reu$  itipulandi  or  reu*  ti/ipulando. 

The  person  that  made  the  promise  was  called  pronUttoTf  anciently  rmu  promiitmii 
at  reut  promiUe 

1.  The  stipulation  was  a  formal  contracl  A  promise  made 
in  the  form  of  question  and  answer  had  legal  force  :  the  same 
promise  given  without  any  previous  interrogation  did  not  create 
a  legal  obligation. 

2.  The  stipulation  was  not  confined  to  particular  transactions, 
such  as  buying  and  selling,  or  hiring,  or  the  like,  but  was  eo- 
eatenme  with  the  subject-matter  of  contract  It  was  not  so  much 
a  contract  as  a  universal  form  by  which  any  promise  could  be 
made  binding  in  law. 

3.  The  stipulation  was  unilateral;  that  is,  it  imposed  duties 
on  the  promiser,  but  none  upon  the  person  to  whom  the  promise 
was  made.  It  was  therefore  unsuitable  to  the  case  of  reciprocal 
promises,  where  the  promise  of  each  party  is  the  consideration 
for  the  promise  of  the  other.  Reciprocal  promises  could,  how- 
ever, be  made  by  two  independent  separate  stipulations. 

4.  The  great  utility  of  the  stipulation  is  worthy  of  remark. 
No  proof  that  any  consideration  was  given  for  the  promise  need 
be  given ;  the  formal  or  solemn  character  of  the  promise  was 
enough.  At  the  same  time,  the  interrogative  form  aroused  the 
attention  of  the  promiser;  the  question  put  showed  very 
distinctly  what  he  was  to  undertake,  and  his  answer  must  be 
in  precise  language  adopting  the  question* 

Rights  and  Duties. 

A.  Duties  of  Promiser  (reus  promittendi)  =  Rights  in  per- 
sonam of  stipulator. 

Nothing  can  be  simpler  than  the  duty  of  the  promiser; 
namely,  to  do  or  to  give  what  he  promised  to  do  or  to  give. 
No  more  precise  account  can  be  given.  The  only  questions  that 
arose  under  this  head  were  questions  of  intepretation.    t 
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Investitivb  Facts. 

At  this  stage  it  is  necessary  to  state  only  so  much  of  the 
investitive  facts  as  are  special  to  stipulation;  not  those  that 
the  stipulation  shares  in  common  with  all  other  contracts. 

L  Form  of  stipulation,  where  only  one  thing  is  promised 

1.  What  words  may  be  used  in  a  stipulation  f 

The  words  formerly  in  traditional  use  were  such  as  these :  Do  you  under- 
take that  it  shall  be  given  ?  I  undertake  it  {Dari  spondes  f  Sfondeo).  Do 
you  promise  ?  I  promise.  Do  you  pledge  your  credit  ?  I  pledge  it  {Fide- 
pramittisf  Fidepromitto),  Do  you  become  surety?  I  become  surety 
(Fidejttbes  f  Fidejubeo),  Will  you  give  it  ?  I  wiU  give  it.  Will  you  do  it  ? 
I  win  do  it    CJ.  3,  15,1;  G.  3,92.) 

But  the  obligation  made  by  the  words  ^^  Dari  spondes  f  Spondeo^  is 
peculiar  to  Roman  citizens.  The  others  belong  to  the  Jus  Gentium^  and 
therefore  hold  good  between  all  men,  whether  Roman  citizens  or  aliens.  And 
even  though  expressed  in  Greek,  they  hold  good  between  Roman  citizens  if 
only  they  understand  Greek  ;  and  conversely,  though  uttered  in  Latin,  they 
hold  good  between  aliens  if  only  they  understand  Latin.  But  the  former  is 
so  peculiar  to  Roman  citizens  that  it  cannot  properly  be  even  translated  into 
Greek,  although  it  is  said  to  be  fashioned  after  a  Greek  phrase.     (G.  3,  93.) 

Hence  it  is  said  that  in  one  case  an  alien  too  can  come  under  an 
obligation  by  using  this  word  ;  if,  namely,  our  Emperor  were  to  ask  the  ruler 
of  some  alien  people  about  peace  in  this  way,  ^  Do  you  undertake  (spondes) 
that  there  shaU  be  peace  ? "  or  were  himself  to  be  asked  in  the  same  way. 
But  the  saying  is  over  subtle.  For  if  the  agreement  is  violated,  no  action 
based  on  stipulation  follows  ;  but  redress  is  claimed  by  the  law  of  war.    (G. 

3,94.) 

Now,  a  stipulation  may  be  entered  on  in  Greek,  in  Latin,  or  in  any  other 
tongue ;  for  it  makes  no  difference,  if  only  both  parties  understand  that 
tongue.  Nor  is  it  necessary  that  both  should  use  the  same  tongue ;  but  it  is 
quite  enough  if  a  suitable  answer  is  given  to  the  question.  Moreover,  two 
Greeks  can  contract  in  Latin ;  but,  formerly,  the  formal  words  given  above 
were  used.  Afterwards,  however,  a  constitution  by  Leo  (469  A.D.)  was 
passed,  which  took  away  all  verbal  formalities,  and  required  only  that 
both  parties  should  know  what  was  meant,  and  agree  in  their  understanding 
of  the  contract,  no  matter  what  the  words  in  which  it  was  expressed.    (J. 

3i  I5»  !•) 

That  a  dumb  man  can  neither  stipulate  nor  promise  is  plain ;  and  this  is 
hdd  to  apply  to  a  deaf  man  too !  for  the  stipulator  ought  to  hear  the  words 
of  the  promiser,  and  the  promiser  the  words  of  the  stipulator.  Hence  it  is 
dear  that  we  are  speaking  not  of  a  man  that  is  very  slow  of  hearing,  but  of 
one  that  cannot  hear  at  alL    (}.  3,  19,  7  ;  G.  3, 105.) 

Hie  answer  must^  however,  always  be  in  spoken  langaa^.    Thus : 

S.  Will  you  give  (doiw)  ?    P.  Why  not  (^uidnt)? 
Thk  is  a  good  stipulation,  but  if  the  promiser  had  answered  only  by  a  sign  or  nod, 
H  would  not  have  been  a  stipulation  at  alL    (D.  46, 1, 1,  2.) 

2.  The  question  and  answer  ought  to  be  conseeutive  \  if 

^  °  Digitized  byVLiOOgle 


462  FORMAL  CONTRACTS, 

anything  intervene  between  them,  there  is  no  stipulation.  (D. 
45,  1,  137,  pr.)  The  parties  also  must  necessarily  be  within 
hearing  distance  of  each  other. 

3.  The  question  and  answer  must  agree,  but  substantial 
agreement  was  enough,  although  the  previous  terms  of  the 
question  were  not  repeated  in  the  answer.  (D.  45,  1,  137,  pr.) 
An  advance  is  to  be  remarked  between  the  time  of  Gains  and 
Justinian. 

Again,  a  stipulation  is  void  if  the  question  and  answer  do  not  agree  ;  as 
when  a  man  stipulates  that  you  shall  give  ten  auret^  and  you  promise  five ; 
or  vice  versa.  It  is  void  too  if  he  makes  a  simple  stipulation,  and  you  pro- 
mise conditionally,  or  vice  versa  j  if  only  you  expressly  say  so  ;  as  when  a 
man  stipulates  under  a  condition  or  for  a  particular  day,  and  you  answer,  ^  I 
undertake  for  to-day."  For  if  you  were  to  answer  only,  ^  I  promise,"  it 
would  appear  to  be  a  briefly- worded  undertaking  for  the  same  day,  or  under 
the  same  condition  ;  since  it  is  not  necessary  in  answering  to  go  again  over 
everything  that  the  stipulator  has  expressed    (J.  3,  19,  5  ;  G.  3,  102.) 

BtijmUUor,  Will  you  give  me  100  aurei  before  the  Kalends  ? 

Promiitor,  I  wiU  give  you  100  aurei  on  the  Ides. — ^ThJs  is  void,  beoftme  the  pro- 
mlser  agrees  to  a  longer  time  than  is  asked.    (D.  45, 1,  I,  S.) 

8,  Will  you  give  me  10  aurei  on  the  Kalends  of  Jannaiy  or  Febraaiy  f 

P,  I  promise.  ~This  is  good  for  Febraary,  but  not  for  Janoaty.    (D.  46,  1, 12.) 

8,  Will  yon  give  me  Stichns  or  Pamphilos  ? 

P.  I  will  give  you  Stiohus.  This  is  void,  because  it  makes  a  simple  categories] 
mstead  of  a  disjunctive  promise.     (O.  46, 1,  88,  2.) 

8»  Will  you  give  me  10  attret/ 

P.  If  my  vessel  arrives  from  Asial  wilL    This  is  void.  <J.  8, 19, 6 ;  D.  46, 1«  1, 8.) 

8.  Will  you  give  me  10  ? 

P.  I  wiU  give  you  20. 

8  Win  you  give  me  20  y 

P.  I  will  give  you  10. 

According  to  Justinian  in  the  text,  these  promises  are  altogether  void  ;  bat  this 
decision  oonfliots  witii  the  text  of  the  Digest.  Crenerally  the  rule  is  laid  down  in 
regard  to  money,  that  the  greater  indndes  the  less ;  and  therefore,  if  one  promises  20, 
the  promise  is  good  for  10,  if  10  was  asked.  (D.  60, 17,  110 ;  D.  46. 1,  88,  8  ;  D. 
46, 1.  1.  4.) 

8.  Do  you  promise  to  give  10  or  6 1 

P,  I  promise.— In  this  case,  according  to  Pomponius,  6  will  be  dna    (D.  46^  1»  12.) 

11.  Form  of  etipulation  when  more  than  one  thing  is  promised. 


Whenever  several  things  are  included  in  one  stipulation*  if  the 
answers  simply,  '*  I  undertake  to  give,^  he  is  liable  for  alL  But  if  he  under* 
takes  to  give  one  of  them,  or  several,  then  an  obligation  is  contracted  as 
regards  those  for  which  he  has  undertaken.  For  of  the  several  stipulations 
only  that  one  (or  some)  seem  complete,  since  we  ought  to  stipulate  and  to 
answer  for  each  thing  separately.    (J.  3, 19, 1 8.) 

A   Do  yon  promise  to  give  Stichns  and  PMnphilns  f 

P,  I  promise  Stichns.— This  is  held  to  be  a  good  stipulation  for  Stichus.    0.  4^ 
\  88, 4.^  ^  T 
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8.  Do  yon  promise  Stichui  f 

P,  I  jmnniae  both  Stichiu  and  FtoiphiloB.  Tliis  is  sbo  good  for  Stiohm.  The 
qiieetkin  and  answer  are  regarded  as  crowding  two  stipulations  into  one ;  and  they 
sre  good  so  far  as  question  and  answer  agree,  bad  in  so  far  as  they  do  not  agree. 
(D.  46, 1, 1.  5.) 

nL  Written  stipulations. 

A  stipnlation  was  essentially  an  oral  contract.  Nevertheless, 
when  writing  became  a  general  accomplishment,  it  was  usual 
to  make  a  written  record  of  every  important  transaction ;  and 
such  writings  necessarily  carried  great  weight  with  jndge& 
Ultimately,  a  written  stipulation  carried  with  it  two  great 
advantages :  it  fortified  the  two  weak  points  of  the  stipulation. 
These  weak  points  were  (1)  the  necessity  of  proving  the  actual 
presence  of  the  parties,  and  (2)  of  proving  that  the  form  of 
question  and  answer  was  observed. 

1.  A  stipulation  in  writing  was  conclusively  presumed  to  have 
been  made  in  the  interrogative  form.  (Paul,  Sent.  5,  7,  2  ;  D. 
45,  1,  30;  D.  45, 1,  134,  2 ;  C.  8,  38, 1.) 

If  it  is  written  in  a  legal  document  that  a  man  has  promised,  this  is  held 
valid,  just  as  if  a  question  had  first  been  put,  and  then  he  had  answered. 
0-  3,  I9»  17.) 

It  Beenw  that  in  agreements  that  were  reaUy  not  in  the  interrogatiTe  form,  a 
custom  grew  np  of  a£Bnning  in  writing  that  one  pnt  the  qneetion  and  the  other  the 
answer  {Bogamt  TUifU  tpopondit  Maevivi);  and  it  was  held  that  upon  suoh  an  agree- 
ment an  action  e»  gt^ptdaiu  could  be  hrought,  unless  it  was  clearly  proved  to  have 
been  the  intention  of  the  parties  that  no  stipulation  should  exist.     (D.  2,  14,  7, 12.) 

2.  A  stipulation  in  writing  affords  an  almost  conclusive  pre- 
sumption that  the  parties  were  both  present.     (C.  8,  88,  14.) 

Again,  an  obligation  made  by  words  is  void  if  formed  between  persons 
not  present  But  this  furnished  matter  for  lawsuits  to  contentious  men  who 
some  time  after  perhaps  denied  such  allegations,  and  contended  that  either 
they  or  their  opponents  were  not  present.  A  constitution  of  ours,  therefore, 
written  to  the  advocates  of  Csesarea,  was  brought  in  to  quicken  the  decision 
in  such  suits.  By  it  we  have  provided  (C.  8,  3S,  14),  that  all  such  writings 
as  bear  on  their  face  that  the  parties  were  present,  are  in  any  case  to  be 
believed,  unless  the  party  that  employs  such  audacious  allegations  can 
show  by  the  most  unquestionable  proofs,  either  in  writing  or  by  competent 
witnesses,  that  the  whole  of  that  day  on  which  the  document  was  drawn 
up  either  he  or  his  opponent  was  elsewhere.    (J.  3,  19^  12.) 

Bemsdt. 

From  this  two  actions  proceed ;  a  condicHo  if  the  stipulation  is  definite, 
an  actio  ex  stipulaiu  if  it  is  indefinite.    (J.  3,  15^  pr.) 

^  1.  The  comdictia,  here  referred  to»  has  a  Idstory  eUewhereto  he  described.    It  waa 
jBtrodnoed  (or  profoundly  modified)  by  the  2m  iSSia  (B.a  244  (7)  p.  62),  f or  th*  re- 
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covery  of  specific  raiiiB  of  money  {certa  peeunia),  A  few  yean  hiitair  (cSzci 
B.O.  284  (?) )  it  WM  extended  by  the  lex  Oalpumia  to  the  reoorery  of  anj 
■pedfio  thing  {omnii  certa  rti).  At  a  sabsequent  period,  it  was  stfll  furthv 
enluged  to  indnde  indetenninate  objects:  i.«.,  where  the  plaintiff  did  not  dt- 
mand  a  specific  snm  or  thing,  bnt  in  general  terms  **  whatever  the  defendant  oogiik 
to  do  OT  give**  {quidguidpare^  dare  fcu^erecportere).  When  the  object  was  specific,  the 
action  was  called  eoneUctio  oerti ;  when  not  specific,  eondicUa  ineerti,  Sometinws  the 
latter  was  called  actio  ex  ttipulatu,  as  in  the  text. 

2.  When  the  claim  is  indeterminate,  the  measure  of  damages  is  the  loss  sostained 
by  the  plaintiff  in  consequenoe  of  the  breach  of  the  contract  {quanH  actorit  imiertU}. 
(D.  45,  1, 118, 1.)  Of  course,  when  a  definite  sum  has  been  promised,  that  is  the 
measure  of  damages.  The  time  selected  for  the  pnrpose  of  estimating  the  damagei, 
was  the  last  moment  that  was  fixed  for  the  performanoe  of  the  promise  (D.  42,  1, 11) ; 
and  if  no  time  were  fixed,  then  the  liHe  corUeetaUa,  The  defendant  had  a  nf^  to 
perform  his  promise  up  to  the  litii  covUetUOio,  but  if  he  performed  it  after  that»  mi 
nevertheless  condemned  as  if  he  had  not    (D.  46,  1,  84.) 

Appucation  of  Stipulation. 

The  stipulation  was  greatly  resorted  to  as  a  conyenient  mode 
of  making  contracts  by  private  individuals ;  but  it  was  also 
extensively  employed  in  judicial  processes.  This  use  of  stipula- 
tions is  worthy  of  notice.  The  Praetor,  for  example,  instead  of 
giving  an  order  that  a  person  should  be  responsible,  if  by  the 
fall  of  his  house  his  neighbour's  property  was  injured,  called 
upon  the  owner  of  the  ruinous  premises  to  promise  that  he 
would  be  responsible  for  any  damage  that  might  result  This 
procedure  seems,  at  first  sight,  strange.  Whether  by  the  direct 
or  by  the  circuitous  process,  the  free  will  of  the  person  bound 
was  equally  disregarded.  He  was  no  more  at  liberty  to  refuse 
to  promise  to  be  responsible,  than  he  was  to  deny  such  respon- 
sibility if  it  were  directly  imposed  upon  him.  But  it  is  mnob 
easier  to  get  a  man  to  promise  not  to  do  some  particular  thing, 
than,  when  it  is  done,  to  acknowledge  it  to  be  wrong,  or  to  give 
compensation.  The  real  meaning  of  the  institution  of  judicial 
stipulation  is — the  weakness  of  the  executiva  The  sovereign 
goes  so  tsLY  as  to  make  his  subjects  promise  not  to  misbehave, 
but  he  is  not  strong  enough  to  punish  them  for  acts  that  they 
have  not  themselves  condemned  beforehand. 

Some  stipulations  SLrejudiaa/cs,  some  Prsetorian ;  some  are  due  to  con- 
vention, and  others  are  common,  being  Praetorian  as  well  as  judidaUs, 

0.  3,  18,  pr) 

Stipulations  due  to  convention  arise  by  agreement  between  the  two  parties : 
that  is,  neither  by  order  of  the  judex  nor  by  order  of  the  Praetor,  but  by 
agreement  of  those  that  make  the  contract  Of  these  there  are  as  many 
kinds  (I  may  almost  say)  as  there  are  of  objects  of  contracts.    (J.  3,  18,  3.) 

Judicial  stipulatioiiis  are  really  not  oontraots  at  all ;  they  obeerre  the  f oims  bat  not 
the  spirit  of  oontraot    (D.  45, 1,  52.) 
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Praetorian  stipulations  proceed  from  the  simple  duty  of  the  Prsetor ;  as, 
for  instance,  stipulations  against  doing  threatened  damage  or  for  the  payment 
of  legacies.  The  term  Praetorian  ought  to  be  taken  so  as  to  include  those  due 
to  the  Aediles ;  for  these  too  come  from  a  magistrate's  jurisdiction.    (J.  3, 

I«,2.) 

1.  SiifiulaHo  Ikmni  ImfeetL — ^The  object  of  this  procednre,  of  which  the  stipulation 
VM  only  a  prftliminary  and  not  indispensable  step,  was  to  secure  compensation  for 
damage  that  might  be  done  by  a  house  falling  down,  or  by  any  work  or  construction 
upon  any  land,  public  or  private.  (D.  89,  2,  19,  1.)  The  grant  or  refusal  of  the 
stipulation  was  entirely  in  the  discretion  of  the  Praetor,  who  paid  regard  to  the  pro- 
bable injuiy  that  mi^t  be  occasioned,  and  not  to  the  question  whether  the  petitioner 
was  strictly  a  neighbour  or  not.  (D.  89,  2,  IS,  8.)  If  the  threatened  damage  arises 
from  anytibiDg  on  a  man's  own  land,  or  on  which  he  has  a  servitude,  it  is  enough  if  he 
promises  by  stipulation ;  he  need  not  give  security ;  but  if  the  damage  is  threatened 
by  the  act  of  a  person  not  owner  or  bona  fide  possessor,  he  must  also  give  sureties. 
(D.  89,  2,  80,  1 ;  D.  89,  2, 18,  pr.)  The  stipulation  was  usually  made  for  a  certab 
kngth  of  time,  so  that  if  no  djunage  occurred  within  that  time  tiie  promiBer  would  be 
free.  It  was  not  considered  fair  that  a  promise  of  this  kind  should  hang  indefinitely 
ovBT  a  man's  head.  (D.  89,  2, 18, 15.)  But  at  the  end  of  that  time  it  could  be 
lOMwed,  if  the  Pnstor  thought  fit.   (D.  89,  2,  15,  pr.) 

A  peculiarity  d  this  judicial  stipulation  was  that  it  availed  not  only  against  the 
{■omiser  and  his  heirs  (like  contracts  generally),  but  against  eveiy  one  that  succeeded 
Idm  in  the  ownership  of  the  property  in  respect  of  which  tin  stipulation  was  made. 
If  the  owner  refused  to  make  the  stipulation,  the  petitioner  was  put  in  possession, 
that  is,  had  custody  only  (wuda  cuttodia)  (D.  89,  2, 15,  20) ;  but  after  a  time  he  could 
apply  for  possession  (poandere),  such  as  would  ripen  by  fuucopto  into  ownership. 
(D.  89,  2,  15,  21.) 

2.  Sapulatio  Ugaiorum  mrvandorum  ea/uaa  (for  security  of  legacies). 

TUb  was  a  procedure  analogous  to  the  former.  An  heir  that  was  bound  to  pay  a 
legacy  at  a  future  day  was  compelled  to  promise  by  stipulation  that  he  would  meet 
tike  claim  when  due,  and  also  to  give  sureties ;  if  he  could  not  or  would  not,  the 
Iqgatoe  was  put  in  possession.     (D.  86,  8,  1,  2.) 

StipulaHones  judidales  are  those  alone  that  proceed  merely  from  the  duty 
of  a  judex;  as  the  giving  security  against  fraud,  or  to  follow  up  a  slave  that 
has  taken  to  flight,  or  to  restore  his  price.    (J.  3,  18,  i.) 

1.  A^Nc2ai»o  de  do29,— When  a  hcina  fide  possessor  was  sued  by  the  real  owner,  he 
was  obliged,  say  in  the  case  of  a  slave,  to  promise  that  he  would  not  wilfully  hurt  the 
dave ;  more  especially  if,  after  the  suit  began,  the  period  of  utuioapio  elapsed,  and  the 
poaMSwr,  being  technically  owner,  could  manumit  or  pledge  the  slave.  (D.  6, 1,  45 ; 
D.  ^  1. 18.) 

2.  De  fenequendo  eeirvo  rettiiuendove  pre^, — Stipulation  to  pursue  a  slave  or 
return  his  price. 

A  man  dies  bequeathing  a  slave  to  a  legatee.  Before  the  slave  is  delivered  he 
nma  away.  If  the  heir  was  careless,  he  must  pay  the  legatee  the  value  of  the  slave ; 
bat  if  he  was  not  in  fault,  then  he  simply  promises,  if  the  slave  should  be  caught,  to 
give  him  up,  or  pay  his  value.  (D.  80,  1,  47,  2.)  Grains,  however,  in  another  passage 
(D.  80, 1,  69,  5),  speaks  as  if  the  heir  were  bound  to  take  active  measures  of  pursuit 

Common  stipulations  are  such  as  this — ^that  the  property  of  the  pupillus 
shall  be  in  safety.  For  both  the  Prsetor  and  the  judex  (at  times)  order 
that  such  security  shall  be  given  if  affairs  cannot  otherwise  be  cleared. 
Another  instance  is  the  stipulation  that  certain  proceedings  shall  be  ratified. 
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1.  StipnUtlon  bj  Tutor.    (See  Tutda.) 

2.  StipulaUo  de  rato  belongB  to  the  sabjeot  of  Procedure.    [See  Book  IVJ 

Other  Verbal  Contracts. 

The  stipulation  was  not  the  only  verbal  oontraot  recognised  by  the  Bom«n  Law, 
although  it  was  immeasurably  the  most  unportant  There  were  also  the  JHcUo  JMit 
the  and  obligatio  operarwn, 

Ulpian  says  a  dowry  {do»)  could  be  given,  or  promised  with  or  withoot 
stipulation.  {JDoi  dahir,  vd  dieitur,  vd  prcmittUur,)  The  same  language  is  found  in 
a  constitution  of  Arcadius  and  Honoriua  (a-d.  896)  preserved  in  the  C.  Th.  8,  12,  S» 
wiHi  the  additional  statement  that  this  triple  mode  of  constituting  a  do9  was  in  ftooofd- 
ance  with  the  andent  law. 

(1.)  Li  the  dietio  there  was  no  interrogation,  and  apparentiy  no  partiookr  torn  of 
words. 

(2.)  Anyone  could  promise  a  dot  by  stipulation,  but  certain  pexaons  only  could  ubb 
the  dietio  ;  namely,  the  woman  about  to  be  married,  her  €ather  or  other  aacendaat  ia 
the  male  line,  or  her  debtor  by  her  order.     (Ulp.  Frag.  6,  2.) 

OhUffoUo  Operamim  was  another  verbal  promise  sanctioned  by  the  law.  An  aocoont 
of  it  will  be  found  under  the  head  of  Freedmen  (Div.  II.  Libertini), 

111.— EXPSN8ILATI0  or  NOMINA  T^NSORIPTITIA. 

In  the  old  times  of  republican  simplicity,  the  Bomans 
displayed  a  religions  exactness  in  keeping  their  honsehold 
accounts.  According  to  Dionysius,  every  Roman  was  obliged 
by  the  censor,  at  the  making  of  the  census,  to  take  an  oath  that 
his  books  were  accurately  and  honestly  kept.  The  custom  was 
to  jot  down  each  day  the  items  of  income  and  expenditure  as 
they  occurred  {adveraaria)^  and  to  transfer  these  once  a  month 
to  a  permanent  book,  called  Codex  or  Tabulae  aocepH  et  expensL 
(Cic.  Pro.  Bosc.  Com.  1, 1.)  The  daily  entries  {adverearia)  were 
made  without  order,  and  were  soon  rubbed  out;  the  codeM 
was  well  arranged,  like  a  ledger.  (Cic.  Pro.  Rosa  Com.  3,  6.) 
Whether  the  temporary  entry  in  the  day-book  was  sufficient 
to  support  an  action  on  contract  is  not  certain ;  but  an  entry 
in  the  codex  charging  another  as  owing  a  sum  of  money  was  a 
formal  investitive  fact,  and  gave  the  person  making  the  entry 
a  right  in  personam  for  the  amount.  It  was  not  necessary  that 
prior  to  the  entiy  any  sum  should  have  been  due;  it  was 
enough  if  the  intending  debtor  consented  to  the  entry.  Theo* 
philus  gives  us  one  form  in  which  the  entry  was  made.* 

The  entry  in  the  codex  served  the  same  purpose  as  the 
interrogative  form  in  stipulation.  It  created  a  contract;  it 
was  not  merely  evidence  that  a  contract  existed.    If  an  action 

^^ Cmtitm  awreot,  quo$,  miki  ex  cau§a  loeaH»ni$  debei,  taepmuoi  tiU  UMt 
mihi  UditU:*    (Theoph.  ad  J.  8.  21.  pr.)  _  , 
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were  brought  for  the  money,  the  judge  could  not  go  beyond 
the  writing ;  if  the  sum  were  entered,  it  must  be  paid.  Hence, 
if,  on  the  promise  of  a  loan,  an  intending  debtor  allowed  such 
entry  to  be  made  in  the  codex  of  his  creditor,  he  could,  not 
refuse  payment  on  the  ground  that  he  had  never  received  the 
money.  Writing  that  was  mere  evidence  of  a  pre-existing 
contract  was  called  nomina  arcaricu 

The  case  is  difTerent  with  the  entries  called  nomina  arcaria;  for  in  them 
the  obligation  is  made  by  acts  (r.^),  not  by  writing ;  since  they  hold  good 
only  if  the  money  is  actually  counted  out  This  counting  of  the  money 
makes  an  obligation  re.  We  shall  therefore  be  right  to  say  that  arcaria 
nomina  do  not  make  an  obligation,  but  afford  evidence  that  an  obligation . 
has  been  made.    (G.  3,  131.) 

Hence  it  is  wrong  to  say  that  by  arcaria  nomina  even  aliens  come  under 
an  obligation,  for  they  come  under  it  not  by  reason  of  the  entry  in  itself,  but 
because  the  money  is  counted  out.  This  Idnd  of  obligation  belongs  to  the 
yus  Gentium.    (G.  3,  132.) 

In  the  case  put  by  Gains,  the  obligation  to  restore  the  money 
lent,  as  will  be  seen  presently,  arose  from  the  actual  lending, 
and  not  from  the  written  attestation  ;  so  that  if  the  latter  had 
not  existed,  the  obligation  would  still  have  been  perfect.  It 
was  usual  to  commit  stipulations  to  writing  in  the  time  of 
Cicero  (Top.  25 ;  Rhet.  2,  9),  but  the  obligatory  force  of  the 
transaction  was  not  altered.  It  was  the  stipulation  that  gave 
rise  to  the  action,  not  the  writing,  which  was  merely  evidence. 

The  question  has  been  asked,  whether  an  entry  in  the 
books  of  the  creditor,  without  the  knowledge  or  consent  of 
the  debtor,  made  an  eapensUatio  t  But  the  answer  should  not 
be  doabtfuL  It  is  absurd  to  suppose  that  one  man  could  make 
another  his  debtor  by  contract  without  his  consent.  If  that 
had  been  allowed,  it  would  have  put  all  the  honest  men  in 
Rome  at  the  mercy  of  the  knaves.  There  is  no  exception  to 
the  rule,  that  there  can  be  no  contract  without  consent.  No 
-doubt  could  exist  upon  this  point,  but  for  another  and  very 
different  question, — Whether  an  entry  in  the  books  of  the 
debtor  similar  to  the  entry  in  the  books  of  the  creditor  was 
also  necessary  f  Cicero  says  it  was  the  practice  for  the  debtor 
to  make  a  corresponding  acknowledgment  in  his  own  books, 
and  adds  it  is  not  less  base  to  refrain  from  entering  what  one 
owes  to  another,  than  it  is  to  enter  as  due  from  another  what 
is  not  due.  The  absence  of  such  an  entry  in  the  books  of  a 
debtor  deprived  the  creditor  of  the  simplest  and  most  con- 
clusive proof*  of  the  debtor's  assent.    But  he  was  not  shut  up 
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to  that ;  and  if  he  could  show  by  other  evidence  that  the  debtor 
had  consented  to  the  written  entry,  he  was  entitled  to  succeed 
in  his  action.  Cicero  does  not  put  the  absence  of  an  entry  in 
the  debtor's  books  higher ;  it  is  merely  evidence  worth  little  or 
much,  according  to  the  character  of  the  alleged  debtor. 

The  Expensilatio  could  not  be  conditional.  It  purported  to 
be  a  statement  of  a  sum  actually  due,  and  consequently  the 
debt  could  not  depend  on  the  happening  of  any  future  event, 
or  be  suspended  till  a  future  day,     (Vat.  Frag.  329.) 

If  we  had  only  the  text  of  Gains,  a  serious  doubt  would  arise 
whether  the  expensilatio  was  really  an  original  means  of  creating 
rights  in  personam^  or  only  a  mode  of  novation.  (See  Postea, 
Novaiio,  Eapromiseio.) 

An  obligation  may  be  made  by  writing,  as  in  the  case  of  transferred  entries 
{nomina  iranscrtptitia).  Now  a  transferred  entry  is  made  in  two  ways, 
either  from  thing  to  person,  or  from  person  to  person.  From  thing  to 
person,  if  what  you  owe  me  by  reason  of  sale,  or  hire,  or  partnership,  I  set 
down  as  paid  out  to  you.  From  person  to  person,  as  when  what  Titius 
owes  me  I  set  down  as  paid  out  to  you,  supposing,  that  is,  that  Titius  has 
offered  me  you  as  a  debtor  in  his  room.    (G.  3,  128-130.) 

If  these  were  the  only  uses  of  the  eapenailatio,  it  would  not 
rank  as  an  original  mode  of  creating  an  obligation.  But  a 
case  related  by  Valerius  Maximus  (viii.  2,  2)  shows  that 
although  perhaps  it  was  usually  employed  for  the  purpose  of 
novation,  it  was  not  always  so.  C.  Visellius  Varro,  being 
dangerously  ill,  allowed  a  woman  (Otacilia),  with  whom  he 
had  been  living,  to  put  down  in  her  books  a  sum  of  300,000 
sesterces  as  due  by  him  {expensa  fern  sibi  passus  est),  with  the 
intention  that  if  he  died  she  should  claim  that  sum  from  bis 
heirs.  Visellius  recovered,  and  was  sued  by  Otaciha  for  the 
money.  C.  Aquilius  Gallus  (Prestor,  RO.  65),  after  consulting 
with  the  leading  men,  refused  the  claim  on  the  ground  of 
immoral  consideration  {libidinosa  liberalitas),  not  because  there 
was  no  pre-existing  obligation.  This  case  shows  that  an  obli- 
gation might  be  created  by  entry  in  the  codex. 

Chirographa,  Stngraphae. — ^The  codex  was  already  be- 
coming obsolete  in  the  time  of  Cicero,  and  long  before  Gains 
it  had  disappeared,  except  perhaps  in  the  case  of  bankers  or 
money-lenders  {argentarii) ;  and  the  nomina  transcriptitia  con- 
sisted of  detached  written  affirmations  and  acknowledgments 
of  debt. 

A  Chirograplivm  was  kept  by  the  creditor  only,  and  was  signed 
by  the  debtor.  ^         i 
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Syngraphiu  were  signed  by  both  parties,  and  preserved  for 
both. 

These  forms  of  contract  were  of  Greek  origin,  as  their  names 
indicate^  They  were  both  in  common  use  in  the  time  of  Cicero, 
and  the  tyngraphae  were  known  as  early  at  least  as  the  second 
Punic  War  (B.O.  210). 

What,  then,  was  the  relation  between  the  eodea  and  the 
ddrographa  and  Byngrapliae  that  coexisted  with  it  f 

The  codex^  like  tiie  stipulation  originated  in  Roman  customs ; 
and  therefore,  like  the  siipulcaiOf  it  was  confined  to  Roman 
citizens.  It  was  disputed  whether  aliens  could  use  the  nomina 
transcriptitiOf  and  the  utmost  stretch  of  liberality  was,  that 
they  might  use  them  for  novatio  only,  not  for  expromisno* 

Whether  aliens  incur  an  obligation  by  transferred  entries  is  justly  ques- 
tioned. For  such  an  obligation  seems  in  a  way  to  belong  to  ih&jus  civile  j 
and  so  Nerva  held.  But  Sabinus  and  Cassius  thought  that  if  the  entry  trans- 
ferred is  from  thing  to  person,  then  aliens  too  are  bound ;  but  if  from  person 
to  person,  that  they  are  not.    (G.  3,  133.) 

The  aliant  were,  howerer,  put  on  complete  equality  with  dtbem  by  borrowing 
frmn  the  Oroeks  the  written  oontnust  common  to  them. 

Besides,  an  obligation  by  writing  can  be  made  by  bonds  and  indentures 
{fhirographa^  syngraphae) ;  that  is,  when  a  man  gives  a  written  acknow- 
ledgment of  the  debt  or  promise  to  pay — provided,  however,  that  there  is 
no  stipulation.    This  kind  of  obligation  is  peculiar  to  aliens.    (G.  3,  134.) 

It  has  been  doubted  whether  by  these  cAiro^rap^  a  new  obligation  could  be 
croated,  or  whether  they  were  limply  written  evidence  of  an  eziflting  contract  This 
latter  view  is  inadmissible,  unless  we  suppose  that  the  language  of  Grains  is  inaccurate. 
He  assumes  that  there  is  only  the  writing,  and  not  a  stipulation ;  and  that  the 
writing  alone  sufficed  to  consUtute  an  obligation.  We  may,  therefore,  regard  the 
dUra^ropAa  and  tyngrapluie  as  the  exact  equivalents  of  the  iwmina  tranicri^tiUa } 
they  were  to  aUeus  what  the  latter  were  to  citizens. 

The  remedy  of  a  creditor  by  tac^peMtUUxo  was  the  eondi^  ^erti, 

Ca  UTIO.—Formtrly  an  obligation  was  made  by  writing,  or  by  entries 
{nom£na)y  as  the  phrase  was.  But  these  entries  are  not  now  in  use.  Plainly, 
however,  if  a  man  gives  a  written  acknowledgment  of  a  debt,  though  the 
money  has  not  been  paid  over,  he  cannot  meet  it  by  the  plea  {exceptio)  that 
the  money  has  not  been  paid,  if  a  long  time  has  elapsed.  This  has  been 
settled  very  often.  So  it  happens,  as  even  at  the  present  day,  that  he  is 
bound  by  the  writing,  while  he  cannot  complain ;  and  from  diat  writing 
arises  a  condiciio^  though  there  was  no  obligation  made  by  words.  By  long 
time  in  this  exceptio  the  imperial  constitutions  formerly  understood  any  time 
running  up  to  five  years.  But  that  creditors  might  not  be  too  iong  exposed 
to  the  chance  of  being  defrauded  of  their  money,  a  constitution  of  ours  has 
narrowed  the  time,  so  that  an  exceptio  of  this  sort  cannot  be  brought  after 
the  lapse  of  two  years  at  most    (J.  3,  21,  pr.)  ^^^^^^  by  GoOglc 
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A  catOio  was  merely  a  written  acknowledgment  of  a  loan, 
and  was  not  conclusive  of  the  receipt  of  the  money  by  the 
borrower ;  and,  what  would  scarcely  be  expected,  the  burden 
of  proving  the  delivery  of  the  money  to  the  debtor  rested 
entirely  on  the  creditor,  if  the  debtor  denied  the  receipt 
(C.  4,  30,  8 ;  C.  4,  30,  1.)  Justinian,  however,  in  this  respect, 
gave  some  compensation  to  the  creditor  by  subjecting  the 
debtor  to  a  payment  of  twice  the  amount  of  the  loan  if  he 
falsely  denied  his  own  writing  or  the  receipt  of  the  moner. 
(Nov.  18,  8.)  The  cautio  does  not,  therefore,  rank  as  a  literal 
contract :  and  Justinian  rightly  says  that  the  literal  contract 
did  not  exist  in  his  day. 

Was  there  any  historical  connection  between  the  true  Kteral 
contract  {expendlatio,  chirographuy  or  syngraphae)  and  the  cou^f 
The  point  is  obscure,  but  some  light  may  be  thrown  upon  it  by 
considering  what  was  the  exact  difference  between  ehirographa 
and  cautio.  1  he  essence  of  the  chirograph  was  its  constituting 
an  obligation  by  its  own  inherent  strength ;  the  cavtio  was  mere 
wastepaper  but  for  the  pre-existing  contract  of  loan,  of  which 
it  was  the  evidence.  The  difference  was  great,  but  still  there 
was  an  easy  descent  from  the  ancient  to  the  modem  form. 
After  Aquilius'  Prsetorship  a  fraudulent  chirograph  was  void. 
Thus,  if  a  debtor  were  induced  to  give  a  chirograph  to  a 
person  that  alleged  he  had  deposited  money  with  another  for 
his  use  as  a  loan,  and  no  such  deposit  had  been  made,  the 
chirograph  would  have  been  rendered  worthless  by  the  plea 
of  fraud.  If,  however,  the  allegation  of  the  creditor  was  not 
that  he  had  deposited  the  money,  but  that  he  would  do  so,  say 
the  day  after  the  chirograph  was  signed,  it  would  probably 
have  been  difficult,  if  not  impossible,  to  employ  the  defence  of 
fraud.  The  difficulty  of  urging  this  plea  lay  in  the  fact  that  a 
chirograph  was  perfectly  valid  although  there  was  no  valuable 
consideration,  and  therefore  the  mere  fact  that  the  money  had 
not  been  lent  would  not  of  itself  have  vitiated  the  obligation. 
Still,  if  a  creditor  did  not  give  the  money  for  which  he  had  got 
a  chirograph,  and  afterwards  sued  the  debtor  on  the  writing, 
he  was  dishonest,  at  least  in  bringing  the  action,  if  not  in 
getting  the  chirograph.  This  seems  recognised  in  a  oonstitu* 
tion  of  Antoninus  (C.  4,  30,  3),  who  speaks  of  the  plea  of  fraud 
as  substantially  identical  with  the  plea  of  nonnumerataepectmioi 
(that  the  money  had  not  been  paid)  {exceptio  doU  seu  nan 
numeratae  pecuniae).  ^^^^^^^^^  ^^  Google 
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But  in  order  to  give  complete  protection  to  borrowers,  it  was 
necessary  to  give  a  remedy  when  the  money  had  not  really  been 
lent,  whether  that  was  owing  to  the  fraudulent  intention  of  the 
lender  or  not.  This  was  done  by  the  exceptio  non  numeratae 
pecunuze. 

The  rule  of  law  is  the  same,  if  a  man,  by  pretending  he  will  lend  you 
money,  makes  a  stipulation  with*  you,  and  then  does  not  pay  the  money. 
For  that  money  he  can  certainly  claim  from  you  ;  and  give  it  you  must,  since 
you  are  liable  under  your  stipulation.  But  because  it  is  unfair  that  you 
should  lose  your  case  on  that  ground,  it  is  held  that  you  ought  to  defend 
yourself  by  the  excepUo  that  the  money  was  not  paid  over.  The  time  for 
thisy  as  has  been  written  in  an  earlier  part  of  these  books,  has  been  nar- 
rowed by  our  constitution.    (J.  4,  13,  2.) 

Like  all  equitable  innovations,  the  exceptio  non  numeratae 
pecunicLe  was  regarded  as  an  indulgence,  aod  limited  to  loans  of 
money ;  and  at  first  it  could  be  urged  only  within  a  year.  The 
time  was  afterwards  extended  to  five,  but  finally  settled  at  two 
years  by  Justinian.  (C.  4,  30,  14,  pr.)  If  the  creditor  did  not 
sue,  the  debtor  could  bring  a  candictio  to  reclaim  the  written 
instrument,  or  if  the  creditor  were  absent,  by  a  formal  notifica- 
tion in  Court,  his  exceptio  was  made  perpetual.  (C.  4,  30,  7  ;  G 
4,  30,  14,  4.) 

The  cautio  thus  appears  to  have  grown  out  of  the  ehirographa 
by  the  admission  within  a  Umited  time  of  the  plea  that  the  con- 
sideration for  which  it  professed  to  be  granted  had  not  really 
been  received. 

It  may  be  added  that  if  the  borrower  paid  interest  or  repaid 
any  portion  of  the  loan,  he  could  not  afterwards  deny  receipt 
of  the  amount  stated  in  the  catOio,  (C.  4,  30,  4.)  Justinian, 
moreover,  extended  the  remedy  beyond  money  lent — namely, 
to  any  things  alleged  to  be  given  (vel  aliae  res  datae),  thereby 
considerably  enlarging  the  scope  of  the  exceptio,  and  enabling 
persons  to  contest  their  own  written  statementa  (C.  4,  30, 
14,  pr.) 

S^coi^D.SQUlTABLE  CONTRACTS, 

The  group  of  contracts  said  by  Gains  and  Justinian  to  be 
made  re  introduces  a  new  class  of  considerations.  An  obliga- 
tion arises,  not  from  the  observance  of  an  ancient  form,  but 
from  some  act  or  fact.  This  fact,  or  res^  consisted  in  the 
delivery  by  one  person  to  another  of  some  property,  with 
the  intention  of  imposing  duties  on  the  receiver.  The  formal 
contracts  are  the  offspring  of  the  jus  civile ;  the  contracts  with 
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great  infelicity  called  **real,"  were  introduced  by  the  Prmtor 
on  purely  equitable  grounds. 

1.—MUTUUM  (Loan). 

Definition, 

An  obligation  may  be  contracted  re^  as  by  giving  a  loan  {muiuum).  Now 
a  mutui  obUgatio  arises  when  the  things  lent  are  weighed,  counted,  or 
measured,  as  wine,  oil,  com,  money,  bronze,  silver,  gold.  These  we  count, 
measure,  or  weigh,  and  so  give  them  with  the  intention  that  they  shall  become 
the  property  of  the  receivers,  and  that  at  some  future  time  we  shaU  have 
returned  to  us,  not  the  same  things,  but  others  of  the  same  nature  and 
quality.  Hence  comes  the  name  mutuuniy  because  I  so  give  it  you  that 
from  being  meum  it  becomes  tuum.  From  this  contract  arises  the  action 
called  candictio.    (J.  3,  14,  pr. ;  G.  3,  90.) 

ifufiMMD  is  akin  to  ertl5AJ^nlf^^  from  which  it  di£Pen  only  as  the  spedes  from  the  genoi. 
(D.  12, 1,  2,  8.)    CMmXtam  indndes  other  than  fongible  things.     (D.  12, 1,  2, 1.) 

Rights  and  Duties. 

I.  Duties  of  the  Borrower. 

In  describing  contracts  limited  to  special  subject-matter  we 
find  that  the  duties  may  be  divided  into  two  principal  classes: 
(1.)  Those  that  are  ascribed  to  the  investitive  facts,  withont 
special  agi'eement.  These  are  the  normal  rights  and  duties 
giving  the  special  character  to  the  contract.  (2.)  Those  duties 
tiiat  do  not  regularly  form  part  of  the  contract,  but  may  be 
added  to  it  by  special  agreement  of  the  parties. 

1.  The  receiver  was  bound  to  restore  the  same  kind  of  things 
he  received,  equal  in  quantity  and  quality  (D.  12,  1,  3) ;  but 
not  the  identical  things.  Thus,  if  it  was  money,  he  must  restore 
the  same  amount,  bat  not  the  same  coina  (Frag.  Ulp.  Inst 
3,  !•)  If  com  were  given,  the.borrower  must  restore  corn,  not 
wine,  or  anything  else  of  equivalent  value.  (D.  12, 1,  2,  pr.) 
From  a  text  of  Poraponius  it  would  seem  that  the  borrower 
usually  promised  to  return  as  good  as  he  got  {yA  aeque  bonum 
nobis  redderetur),  but  such  a  promise  was  taken  for  granted. 
(D.  12,  1,  3.) 

2.  By  special  agreement  the  borrower  might  be  required 
to  pay  interest,  not  exceeding  the  rate  allowed  by  law, 
if  an  agreement  were  made  by  stipulation ;  or  even,  in  a  few 
exceptional  cases,  by  pactum^  as,  in  loans  by  municipalities 
(D.  22,  1,  30),  or  loans  of  com  or  fodder.  (C.  4,  32,  12; 
Nov.  136,  4.) 

Investitive  Fact^ — No  contract  of  mutuum  existed  unless 
the  things  given  were  actually  delivered  to  the  borrower,  or 
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were  in  his  posseseion  before  the  contract  (D.  12,  1,  9,  9.) 
The  things  must  be  made  the  property  of  the  borrower ;  t.«., 
he  must  have  ownership  {dominium),  and  not  mere  possession 
(possessio).  Hence,  an  owner  alone  can  give  things  by  way  of 
muiuian,  although  a  mere  possessor  can  give  things  so  as  to 
create  other  real  contracts.     (D.  12,  1,  2,  4.) 

This  contract  might  be  conditional,  like  stipulation.  (D.  12, 
1,  7  ;  D.  12,  1,  8.) 

Sfeoial  Restmotion  on  Mutuum. — Persons  under  potesta$ 
were  prohibited  from  accepting  a  loan  (mutuum)  of  mjoney. 

One  peculiar  reservation  is  made  in  regard  to  such  persons ;  for  the 
SeruUus  ConsuUum  Macedofiianum  has  forbidden  loans  to  persons  in  the 
potestas  of  their  parents.  He  that  trusts  them  is  denied  an  action,  not  only 
against  the  son  or  daughter,  grandson  or  granddaughter,  in  person  (and 
that  whether  still  in  potestaU,  or  now  become  sm  juris  by  the  death  of 
the  parent  or  by  emancipation),  but  also  against  the  father  or  grandfather, 
whether  he  has  the  descendants  still  in  potestate  or  has  emancipated  them. 
The  reason  of  this  provision  by  the  Senate  was,  that  often  sons,  loaded  with 
debt  for  borrowed  moneys,  which  they  used  to  spend  in  extravagance,  plotted 
against  their  parents'  lives.    (J.  4,  7,  7.) 

This  enactment  passed,  according  to  Tacitus,  in  the  reign  of 
Claudius  (Ann.  11,  13),  or,  according  to  Suetonius,  in  the  reign 
of  Vespasian  (Yesp.  11),  derived  its  name  either  from  Macedo,  a 
well-known  usurer ;  or  from  Macedo,  a  young  debauchee,  whose 
crimes  had  drawn  the  attention  of  the  Senate  to  the  perils 
arising  from  spendthrift  children.  The  words  of  the  enact- 
ment are  contained  in  D.  14,  6,  1.^  '^  It  is  determined  that  no 
one  that  has  given  money  on  loan  to  s,  filiusfamilias,  to  be  paid 
even  after  the  death  of  the  parent  in  whose  power  he  is,  shall 
be  given  any  action  or  claim,  that  so  these  money-lenders  of 
the  worst  sort  may  know  that  no  filiusfamilias  can  contract  a 
debt  that  will  be  good  in  the  event  of  his  father^s  death.'* 

In  form  it  did  not  make  the  loan  null  and  void,  but  only 
refused  an  action  to  the  lender.  Hence,  if  the  loan  were 
repaid  without  action  brought,  the  money  could  not  be  re- 
covered on  the  plea  that  it  was  not  dua     (D.  12, 1,  14.) 

The  act  applied  to  loans  of  money,  but  in  other  respects  left 
the  capacity  of  persons  under  potestas  to  contract  perfectly 
unrestricted.     Thus,  a  son  could  buy  or  sell,  or  let  or  hire,  and 

^  **  Plaeere  ne  cui,  qui  fiiofamilitu  mutuam,  peeuniam  dedisiet,  etiam  poH  mortem 
farmUt  91M  cujuM  in  poUttaU  fwiatet  aeUo  petitioqru  daretwr:  ul  teireiU  qui  pettim^ 
exemplo  fmerartnt,  mUliuB  poue  JUiifamiUoM  bonum  nomen  expedata  patrii  motie 

fUri.'* 
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if  the  obligations  so  arising  were  changed  into  a  loan  (mutuum), 
it  was  still  valid  (D.  14,  6,  8,  3),  nnless  the  sale  or  hiring  were 
merely  a  pretext  to  evade  the  statnte.     (D.  14,  6,  7,  3.) 

Easeeptions. 

(1.)  A  son  {filiusfamilias)  could  borrow  upon  his  peeulium^ 
and  to  the  extent  of  it,  without  exposing  himself  to  the  dis- 
abilities of  the  statute.  The  statute  prevented  him  borrowing 
upon  the  strength  of  his  expectations  from  his  &ther.     (D.  14, 

6,  1,  3 ;  D.  14,  6,  2.) 

(2.)  The  loan  was  valid  if  it  were  contracted  with  the  &ther^8 
consent  (D.  14,  6,  12 ;  C.  4,  28,  4),  or  received  his  subsequent 
ratification.  (C.  4,  28,  7.)  If  the  father  paid  any  portion  of 
the  loan,  his  consent  was  conclusively  presumed.     (D.  14,  6, 

7.  15.) 

(3.)  When  the  loan  was  made  for  the  benefit  of  the  fathers 
estate ;  t.^.,  if  it  was  made  by  the  son  with  the  intention  of 
making  his  father  the  real  debtor.     (D.  14,  6,  7,  12.) 

(4.)  When  the  loan  was  proper  or  necessary. 

A  son,  being  abroad,  ooold  borrow  to  pay  saoh  things  as  his  father  was  aocastomed 
to  allow  him  for  his  ednoation  or  official  duties.     (0.  4,  28,  5.) 
A  son  might  also  borrow  to  pay  a  legal  debt     (D.  14,  6,  7,  14) 

(5.)  The  loan  was  valid  also  when  the  lender  was  mistaken 
or  misled  as  to  the  status  of  the  borrower,  provided  the 
mistake  was  such  as  a  reasonably  careful  man  might  make, 
and  was  not  an  error  in  law.  (D.  14,  6,  3.)  If  the  borrower 
declared  he  was  a  paterfamilias,  it  was  enough  (C.  4,  28, 1), 
unless  the  lender  either  knew  or  might  have  known  that  he 
was  not,     (D.  14,  6,  19.) 

Bbmxdt. — The  eondicHo  cerii,  sometimes  oaUed  actio  nMUwi  (C.  7,  35, 6),  or  condietio 
ex  mwtuo,  was  the  remedy. 

Maritimb;  or  Commeeoial  Loans. 

DBlFlNrriON. — Pecunia  trajectitia  is  money  lent  at  interest  (nautico 
foenore)  with  which  merchandise  is  bought  and  shipped  at  the 
risk  of  the  lender,  until  the  goods  arrive  at  the  port  of  destina- 
tion. (D.  22,  2,  1.)  It  is  a  loan  of  money  (1)  to  be  converted 
into  goods  (2)  that  are  to  be  sent  across  sea  (3)  at  the  risk  of 
the  lender. 

Rights  op  Boeeoweb. — 1.  The  borrower  was  not  bound  to 
repay  the  loan,  unless  the  goods  arrived  safely  at  their  destina- 
tion (D.  22,  2,  3;  C.  4,  33,  4)  ;   or  unless  thev  were  lost  by 
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other  perils  than  the  perils  of  the  sea;  as,  e,g.y  if  they  were 
seized  by  the  exchequer  as  illicit.     (C.  4,  33,  3.) 

2.  The  interest  was  not  limited.  (Paul,  Sent.  %  14,  3.) 
Latteriy,  however,  Justinian  fixed  a  mazimam  of  12  per  cent 
per  annum.     (C.  4,  32,  26, 1.) 

3.  Usually  the  borrower  was,  by  special  agreement,  bound  to 
pay  the  expenses  of  a  slave  sent  to  collect  the  money  if  it  were 
not  repaid  within  the  fixed  time.  To  prevent  disputes,  it  was 
usual  to  fix  the  sum  per  diem  to  be  paid  to  the  slave.  (D.  22, 
2,4,1.) 

H.— COMMODATUM  (GRATUITOUS  LOAN). 

Definition. 

Again  he  to  whom  anything  is  given  to  be  used,  that  is  lent  free,  comes 
under  an  obligatio  rcy  and  is  liable  to  an  actio  commodati.  But  he  differs 
widely  from  a  man  that  has  received  a  loan  {mutuum)  ;  for  the  thing  is  not 
so  given  him  as  to  become  his,  and  therefore  he  is  bound  to  restore  the  actual 

thing  itself. A  thing  is  understood  to  be  lent  free  strictly  only  if  the 

thing  is  given  you  to  be  used  without  any  reward  being  received  or  fixed. 
But  if  it  is  otherwise,  and  a  reward  comes  in,  then  the  use  of  the  thing  is  let 
out  to  you  {locatur) ;  for  a  free  loan  {commodaium)  ought  to  be  gratuitous. 

Oommodam  or  eommodator  is  the  person  that  lends  the  thing. 

Commodatarnu  is  the  horrower. 

The  eommodatum  Ib  of  Ffstorian  origin.  The  edict  runs  thus  :  ^ — ''The  Praetor 
■ays,  If  it  18  slleged  that  a  man  has  lent  another  anything  free,  I  will  gi^e  him  a 
remedy  therefor." 

Aa  eommodahum  consists  in  the  use  of  a  thing,  there  oonld  with  propriety  be  no 
tommodaimm  of  things  consumed  in  the  use.  But  such  articles  might  be  given  for  the 
tftke  of  show,  not  to  be  used  and  consumed  (D.  18,  6,  8,  6) ;  and  even  money  might 
be  lent  for  the  purpose  of  a  sham  payment     (D.  18,  6,  4.) 

UwM  and  Commodaium, — In  what  respect  does  eommodatumf  whkh  here  appears 
among  contracts,  differ  from  Uiui  t  In  one  respect  they  resemble  each  other.  Both 
are  gratuitous  ;  both  imply  the  absence  of  consideration  for  the  use.  But  the  differ- 
ences between  them  are  sufficiently  marked  to  justify  the  arrangement  of  the  Institutes. 

We  may,  however,  premise  what  is  not  the  difference.  The  term  of  the  edict  was 
not "  utit"  but  ^  eommodart,"  Labeo  said  use  (tcnu)  was  the  genus  of  which  oom- 
moddrfvflR  was  the  species  :  that  use  applied  both  to  moveables  and  immoveables,  while 
eommodatum  applied  only  to  moveables.  But  this  distinction  Cassius  denied ;  and 
Ulpian  agrees  with  him  ;  adding  that  even  a  dwelling-house  might  be  the  object  of 
a  eommodaimm.     (D.  18,  tf,  1, 1.) 

Both  umu  and  eommodatum  effect  a  separation  between  the  ownership  and  the 
actual  enjoyment  of  property  ;  but  in  tuua  the  separation  is  serious,  and  lasts  generally 
for  the  life  of  the  nsoaiy ;  in  the  case  of  conunodtUnm  the  use  is  more  limited  and  tem- 
ponzy .  The  usnary  had  rights  in  rem ;  he  could  sue  the  thief,  or  anyone  that  did 
damage.  A  borrower  (commodataHut)  could  not  sue  the  person  that  damaged  the 
article  borrowed  (D.  9,  2, 11,  9) ;  and  although  he  could  sue  the  thief  that  stole  it  yet 


^  AU PrasUfT :  " Q^od quii eommodaue dioetwr,  de eo judicium dabo* 
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under  JmtuilMi,  ffais  was  entirely  in  the  option  of  the  owner.    The.  eommodatarim 
had  not  even  interdict  possession.    (D.  18,  6,  8.) 

Still  more  striking  is  the  difference  in  the  investitive  fscts.  Una  wm  created  by 
testament,  by  mancipaHOf  by  in  jure  eesf»o-~all  recognised  modes  of  creating  owner- 
ship. But  unu  oonld  also,  as  we  have  seen,  in  certain  cases  originate  inoontract  Ii 
H  not  the  same  with  commodatumf  There  is  a  difference  in  the  kind  of  contract 
Whether  the  umt  arose  from  stipulation  or  not,  it  certainly  arose  from  a  promite;  but 
the  right  of  the  oommodcUarku  begins  from  the  deUvery  of  the  thing ;  until  that  time 
he  has  no  right  whatever. 

The  external  marks  correspond  with  a  more  essential  difference ;  in  umu^  the  law 
looks  to  the  interest  of  the  usuary ;  in  commodatum,  to  the  interest  of  the  lender. 
There  could  be  no  greater  mistake  than  to  suppose  that  the  law  interfered  on  behalf 
ef  the  borrower  {eommodaitariu$).  It  did  not  compel  a  man  to  give  a  1ob&  of  any- 
thing he  had  promised  :  it  had  no  intention  of  beneficence  towards  the  borrower  (al- 
though it  must  be  borne  in  mind,  the  eommodatwn  is  gratuitous) ;  but  when  a  lender 
entrusted  anything  to  a  borrower,  the  BrsBtor  required  that  he  should  not  abuse  the 
oonfidence  reposed  in  him,  but  that  lie  should  return  the  property  safe  and  sound. 
This  was  the  primary  object  of  the  intervention.  The  eommodalum  is,  therefore,  in 
its  original  scope,  a  unilateral  contract ;  it  imposes  duties  on  the  borrower,  but  none, 
in  the  first  instance,  upon  the  lender.  But  the  Prsdtor  having  once  intervened,  could 
not  stop  there.  The  borrower  mig^t  have  been  put  to  great  and  unexpected  expense^ 
and  it  would  not  be  fair  to  compel  him  to  return  the  property  without  giving  him  com- 
pensation. The  lender  must  not  expect  the  equitable  intervention  of  the  Prartor, 
unless  he  was  prepared  to  *'  do  equity  "  as  well  as  to  receive  it.  Thus,  incidentally, 
the  lender  migbt  be  subject  to  duties  as  well  as  the  borrower  ;  but  the  duties  of  the 
borrower  exist  in  every  case ;  the  duties  of  the  lender  are  occasional,  aoddental,  and 
indirect.  This,  then,  is  the  first  example  of  a  departure  from  the  strict  unilateral 
contracts  of  the  civil  law ;  for  even  the  "tnutuum"  was  purely  unilateraL  Itiis 
contract  unilateral  in  its  origin  and  scope,  but  which  may,  in  oonsequenoe  of  circum- 
stances that  arise,  become  bilateral 

Rights  and  Duties. 

I.  Duties  of  the  cammodatariua  s^Righis  in  p&rsanam  of 
eommodator. 

1.  To  return  the  thing  lent  in  as  good  condition  as  he  re- 
ceived it,  excepting  ordinary  tear  and  wear. 

2.  To  use  the  thing  for  the  use  agi-eed  upon.  It  is  theft,  as 
already  explained,  if  the  borrower  fraudulently  procures  the 
loan  of  a  thing  for  one  purpose  intending  to  use  it  for  a  different 
one,  or  to  use  it  in  a  manner  that  he  knows  the  lender  would 
never  have  permitted.     (J.  4,  1,  6.) 

A  horse  is  lent  for  a  jouniey,  the  length  of  which  is  known  to  the  lender  (cosisw- 
dant).  The  distance  is  too  great,  and  the  horse  is  hurt  Hie  loss  falls  on  the  Isoder. 
(D.  18,6,  28.) 

A  hone  is  lent  to  go  to  battle,  and  is  lolled.  The  owner  has  no  daim  agaimt  tiie 
borrower  {comnu)datariu»),    (D,  18»  6,  6,  7.) 

3.  The  borrower  must  take  as  good  care  of  the  thing  lent  as 
a  good  paterfamilias^  if  there  is  no  special  agreement  (G  6, 
43, 1 ;  D.  13,  6,  5,  7  ;  D.  13,  6.  23.) 
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He  that  has  received  a  loan,  if  by  any  chance  mishap  he  loses  what  be 
received — by  fire,  for  instance,  or  the  fall  of  a  house,  or  shipwreck,  or  the 
onset  of  robbers  or  foes — ^none  the  less  still  remains  under  the  obligation. 
But  he  that  has  received  a  thing  to  use  is  in  a  different  position.  Undoubt- 
edly, indeed,  he  is  compelled  to  show  all  possible  diligence  in  guarding  it ; 
and  it  is  not  enough  for  him  to  employ  all  the  diligence  he  usually  employs 
in  r^ard  to  things  of  his  own,  if  another  person  of  greater  diligence  couli 
guard  the  thing  safely.  But  for  force  too  great  for  him,  or  for  the  like  mis- 
haps, he  is  not  liable,  if  only  it  was  not  by  any  fault  of  his  the  mishap 
occurred.  But  otherwise,  as  if  you  choose  to  take  what  is  lent  you  free  from 
home  with  you  and  then  lose  it  by  the  onset  of  foes  or  robbers  or  by  ship- 
wreck, there  is  no  doubt  you  are  bound  to  restore  it.    (J.  3,  14,  2.) 

The  bonower,  in  the  case  of  m/uhium,  became  owner  of  the  thing  lent.  He  wai 
bound  to  reetore  not  what  he  reoeived,  but  only  the  same  kind  of  thing  in  quantity 
•od  quality.  His  obligation,  therefore,  did  not  depend  on  the  fate  of  the  things  com- 
mitted to  him.  These  he  could  use  or  destroy  as  he  pleased.  But  the  commodatarviu 
is  not  owner  of  the  thing  lent  to  him  ;  he  has  only  the  custody  and  the  use  of  it,  and 
■cooiding  to  the  usual  rule,  accidental  loss  should  not  fall  upon  him,  but  upoD  the 


Titius  boROWB  plate  from  Gaius,  saying  he  means  to  use  it  for'a  supper  to  be  given 
to  his  friends.  He  takes  it  oo  a  journey.  The  plate  is  stolen  by  robbers.  'Titius 
must  pay  Gaius  the  value  of  the  plate.     (D.  44,  7,  I,  4.) 

Loss  by  theft  was  considered  to  show  a  want  of  due  diligence ;  and  accordingly  if 
the  thing  lost  were  stolen  (even  if  by  the  slave  of  the  lender),  the  borrower  was 
obliged  to  make  good  the  loss.     (D.  18,  6,  21,  1.) 

Was  the  borrower  of  a  slave  liable  if  the  slave  ran  away  ?  This  queetion,  we 
an  told,  gave  rise  to  much  controversy.  In  some  cases  the  liability  of  the  borrower 
waa  beyond  dispute,  as  when  the  slave  was  kept  in  chains,  or  so  young  as  to  require 
looking  after,  or  the  borrower  had  specially  agreed  to  watch  him.     (D.  18,  6,  5,  6.) 

Exception. — The  borrower  was  required  to  take  good  care,  as 
nothing  more  than  a  just  return  for  the  gratuitous  benefit  con- 
ferred upon  him.  (D.  13,  6,  5,  2.)  Accordingly,  when  the 
lender  also  derived  a  benefit  from  the  contract,  a  less  degree  of 
care  was  required. 

Two  friends  agree  to  give  a  joint  supper— one  taking  the  charge,  and  the  other 
supplying  the  plate.  Gaius  says  in  this  case  it  was  an  opinion  of  some  jurists  that  the 
friend  in  charge  was  responsible  only  for  wilful  misconduct  (dolua),  not  for  the  want  of 
crdinary  care  (culpa) ;  but  Gaius  thinks  that  he  might  be  made  liable  as  far  at  least 
as  a  husband  was  for  his  wife's  do$  ;  %.€,,  not  for  the  care  of  a  prudent  man  {goodpater- 
famiUas),  but  only  for  such  as  he  took  of  his  own  affairs.     (D.  18,  6, 18,  pr. ) 

A  man  gives  dresses  to  his  betrothed  in  order  that  her  appearance  may  be  credit- 
able to  him.  In  this  case,  if  the  match  goes  off,  and  the  dresses  have  to  be  returned, 
the  betrothed  is  responsible  only  for  wilful  mischief  {doius),  because  the  dresses  are 
given  as  much  for  the  glozy  of  the  intending  husband  as  for  her  gratification.  (D.  18, 
«,  5.  10.) 

II,  Duties  of  CommodatoTsss  Bights  in  personam  of  Commo- 
datarias. 

1.  The  lender  is  bound  to  suffer  the  borrower  {commodatarius) 
to  enjoy  the  use  of  the  thing  according  to  the  terms  of  aeree- 
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ment.    This  obligation,  it  must  be  remembered,  arises  only 
when  the  thing  has  been  delivered  to  the  borrower. 

TitiuB  lends  to  Gftiut  taUete  {pupUlarei  or  codac)  in  order  that  a  debtor  of  Giin' 
may  give  him  a  written  security.  Titius  cannot  demand  back  the  tablets  until  the 
seoority  is  discharged.  The  reason  is  that  it  wcnld  be  inequitable.  If  Tttins  bid 
refused  the  tablets,  another  might  have  given  them,  or  witnesses  ndgiit  have  been 
procured.     (D.  18,  6,  6,  8.) 

Upon  the  same  principle,  if  Tltius  gave  Graius  a  loan  of  wood  to  repair  his  boui^ 
he  cannot  take  it  away  until  the  house  fsUs  down.     (D.  18,  6, 17,  8.) 

2.  The  lender  muBt  pay  any  extraordinary  expenses  incurred 
in  preserving  the  thing  lent.  Thus  the  money  spent  on  a  sick 
slave,  or  to  catch  a  ronaway  slave,  must  be  paid  by  the  lender. 
(Paul,  Sent.  2,  4,  1.)  But  ordinary  expense,  which  is  the 
natural  equivalent  for  the  use  of  the  thing,  must  be  borne  by 
the  borrower.  The  borrower  must,  therefore,  pay  the  food  of 
the  slaves,  and  even  expenses  for  illness,  if  they  are  small  in 
amount.  (D.  13,  6,  18,  2  ;  Mo&  et  Bom.  Legum  Ciollat.  10, 
2,5.) 

3.  If  the  lender  has  knowingly  given  in  loan,  and  the 
borrower  unwittingly  received,  things  mischievous  or  unsoited 
to  the  purpose  for  which  they  wer^  lent,  he  must  pay  any 
damage  that  may  result 


Titius  supplies  Gains  with  rotten  wood  to  repair  his  houses  and  the  1 
down.    Titius  must  make  good  the  loss.     (D.  18,  6, 17,  8.) 

Julius  lends  yessels  to  hold  wine  or  oil,  knowing  that  they  are  leaky  or  will  ipoil 
the  liquor.  Julius  must  pay  the  yalue  of  the  wine  or  oil  so  destroyed  or  lost.  (D.  II, 
6, 18,  8.) 

Kaevius  gives  to  Sempronius  the  loan  of  a  dishonest  slave,  who  steals  from  8em- 
pronius.  Maevius  must  make  good  the  loss  if  he  knew,  and*  Sempronius  did  not 
know,  the  slave's  character.  If  Maevius  did  not  know,  he  may  still  he  sued  \fj  a 
noxalis  actio  furtL     (D.  18,  6,  22.) 

iNVESTinvB  Facts. 

As  in  matuum^  the  rights  and  duties  of  comrmdatum  arise 
-from  the  delivery  of  the  thing  to  the  borrower.  The  bo]> 
rower  is  not  owner,  and  has  not  even  possessio.  (D.  18,  6, 8 ; 
D,  13,  6,  9.)  Hence  a  person  not  owner — even  a  thief  or 
robber — can  give  a  thing  in  commodaiwn.  (D.  13,  6,  15 ;  D. 
13,  6,  16.) 

ReB£EDXES. 

I.  To  enfovoe  tibe  duties  of  the  commodatariui. 
1.  Actio  commodaH  directa. 

Tins  iB  an  action  bonaeJidcL    (See  Book  FV.  as  to  meaning  of  actio  hoiuieJUkL) 
If  the  defendant  has  lost  the  thing  without  blame,  ho  may  be  required  U  ff^ 
security  to  deliver  it  up  if  it  should  again  come  into  bis  possesion.    (D.  18, 6, 18,  ic.) 
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n.  To  enforce  the  duileB  of  the  commodator, 

1.  Actio  eammodoH  e<mtraria. 

At  preeent  no  qmnto  seed  be  iftid  npon  this,  than  that  oTerything  that  forms  a 
groaad  for  the  aeUo  anOraria  is  a  good  defence  to  the  actio  direeta  (D.  18,  6,  18,  4) ; 
and  that^  like  other  eonirariae  acHonet,  it  can  be  brought,  although  the  actio  cUreda 
may  not  have  been  called  into  exerdse.     (D.  18,  6,  17,  1.) 

2.  Actio  viUdt  eommodaii  eonkwia. 

TUs  is  to  enforce  restitntion  when  the  lender  has  carried  oil  the  tUng  lent  without 
the  knowledge  of  the  borrower,  and  has  sued  the  borrower  and  made  him  pay  the 
Taloe  of  it.  This  action  is  to  compel  the  lender  to  restore  the  price  so  unjustly 
obtained.    (0.  18,  6,  21.) 

ni— DEPOSITUM  (Deposit). 
Definition. 

Thie  IB  a  contract  in  which  one  person  (depositor)  gives 
another  (depoBitaritu)  a  thing  to  keep  for  him  gratis,  and  to 
return  it  on  demand.     (D.  16,  3,  1,  8 ;  D.  16,  3, 1,  45.) 

This  contract  is  distinguished  from  mutuum,  because  the 
ownership  of  the  thing  is  not  transferred,  but  both  ownership 
and  possession  remain  with  the  depositor.  (D.  16,  3,  17,  1.) 
It  is  distinguished  from  cotnmodatum  because  the  receiver  is  not 
allowed  to  use  it. 

Titins  deposits  with  Gains  10  om^  giving  him  permission  to  use  them  if  he 
pleaaed.  Until  Gaios  actually  did  use  the  money,  the  contract  remained  one  of  deposit 
amply.    (D.  18,  1, 10 ;  D.  16»  8,  I,  84.) 

Julius  deposits  with  Maevius  10  oum,  and  afterwards  gave  Maevius  permission  to 
we  tbem.  If  MaeWus  accepts  this  permission,  the  contract  is  changed  at  once  into 
siirtMiiiii,  although  ha  does  not  actually  use  the  money.  (D.  12, 1,  9,  9.)  The  consent 
«€  both  parties  is  required  to  make  a  contract.  B^  then,  Gains  accepts  a  thing  on 
deposit,  on  the  condition  that  if  he  should  wish  to  use  it  he  may  do  so,  the  agreement 
is  understood  as  simply  giving  him  power  to  convert  the  contract  into  loan  at  his  own 
pleasure.  On  the  otiier  hand,  when  permission  is  afterwards  given  and  accepted,  the 
contEaot  is  at  ones  changed,  heoaoae  an  agreement  for  use,  without  actual  use,  suffices 

The  contract  of  deposit  belongs  to  the  Ju9  Gentium,  The  words  of  the  edict  are  :— 
"  If  a  deposit  is  made  not  in  consequence  of  a  sudden  outbreak,  or  fire,  or  fall  of  house, 
or  shlpwteok,  the  remedy  shall  be  for  the  loss  simply.  But  if  in  consequence  of  the 
eventa  above  named,  double^  if  the  action  is  brought  agamst  the  depositee  in  person. 
li  it  is  brought  against  his  heir,  and  it  is  affirmed  that  the  loss  was  due  to  wilful 
wrongdoing  of  the  deceased,  the  remedy  shall  be  for  the  loss  simply ;  but  if  of  the 
heir,  for  double  the  amount."  ^ 

When  the  deposit  was  made  in  consequence  of  fire  and  shipwreck,  etc.,  it  was  said 
to  be  made  from  compulrion  or  distress  {neeesaariumj  muenibiU). 

^  PrcBtor  ait :  **  Quod  neque  tumuUus  negue  ineendU  neque  ruinae  nejue  nanrfragU 
€&mm  <lqMMtliM»  Ht,  «f»  dmplmm  [ex]  earum  anUem  rerum,  guae  eupra  eomprdimMe 
tmmi,  in  ipm/m  m  dufkm,  in  keredem  epis^  quod  dolo  malo  ^uifadum  mm  dieetur  qui 
moriniu  tU,  •»  mmplumi^  quod  ipaiue,  in  duplumjudiekm  daho"    (D.  16^,  1, 1.)  , 
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Rights  and  Duties. 

I.  Duties  of  Depositarius  =  Rights  in  personam  of  depotUor. 
A.  In  the  Absence  of  Special  Agreement. 

1.  To  keep  the  thing  safa 

He  is  liable  only  for  acts  of  wilful  fraud  ;  but  on  the  score  of  &ult — that  is, 
of  sloth  or  negligence — lie  is  not  liable.  He  is  not  answerable,  therefore, 
although,  through  his  want  of  diligence  in  guarding  it,  the  thing  is  lost  by- 
theft.  For  he  that  gave  a  negligent  friend  a  thing  to  guard,  ought  to  asciibe 
the  loss  to  his  own  easy-going  ways.     (J.  3, 14, 3.) 

The  contract  of  deposit  is  for  the  benefit  of  the  depantor 
alone,  and  therefore  the  depodtarius  is  responsible  only  for 
wilful  destruction  of  the  thing  or  extreme  negligence.  The 
reason  mentioned  by  Justinian  can  hardly  be  supported,  becanse 
in  mandatum,  which  was  a  gratuitous  contract,  and  in  some 
respects  scarcely  to  be  distinguished  from  deposit,  a  higher 
degree  of  care  was  exacted.  The  contrast  is  with  commodatum, 
where  the  benefit  of  the  contract  was  entirely  for  the  borrower, 
although  the  lender  also  might  have  an  advantage,  if  he  gave 
the  use  of  the  thing  in  order  to  induce  some  one  to  take  better 
care  of  it.  (Mos.  et.  Rom.  Legum  Collat,  10,  2, 1 ;  10,  2,  2 ;  D. 
13,  6,  5,  2.) 

A  fllave  deposits  plate  with  Gaius.  Gaius,  thinking  Titiiis  to  be  the  master  of  Ae 
slave,  gives  it  up  to  him.  The  true  owner  has  no  remedy  against  Gains,  who  acttd 
honestly,  although  in  mistake.     (D.  16,  8,  1,  82.) 

Titius  deposits  some  plate  with  Gains,  and  dies,  leaving  several  hein.  Certain  U 
the  heirs  demand  the  plate.  Gaius  was  advised  that  the  best  ooaxse  was  to  go  befion 
the  Pnstor  and  obtain  an  order  for  the  delivery  of  the  plate.  Bat  even  if  Gains  did 
not  take  that  precaution,  and  gave  up  the  plate  to  the  demandants  without  any  inisn* 
tion  of  prejudicing  the  other  heirs,  he  was  not  liable  to  them.    (D.  46,  8,  81, 1.) 

A  testament  is  deposited  for  safe  custody  with  Titius,  who  reads  the  contents  aloud 
to  his  neighbours.  TUs  is  gross  negligence  (cu2pa  ItUa) ;  or,  if  done  malicioQaly,  dolM ; 
and  in  the  latter  case  the  depositarme  was  exposed  to  the  actio  it^urunrum  as  wbQ. 
(D.  16,  8, 1,  88.) 

Sempronius  deposits  plate  with  Gaius,  and  Gaius  deposits  it  with  Titiiis.  Titini 
by  his  ddut  causes  the  loss  of  the  plate.  Graius  is  not  zesponsibld  for  the  loss,  bat  ii 
bound  to  give  Sempronius  his  right  of  action  against  Titius,    (D.  16,  8,  16.) 

A  slave  belonging  to  Titius  gives  Gains  money  to  pay  to  Titius  for  his  ntannmisrioa. 
Gains  pays  the  money.  Is  he  liable  to  Titius  to  restore  the  money  deposited,  becsns 
a  deposit  by  the  slave  is,  in  law,  a  deposit  by  the  master  f  If  Gains  infonned  Titin 
with  what  purpose  the  money  was  deposited  with  him,  Titius  has  of  coarse  no  gmuad 
of  complaint.  But  if  GUius  paid  the  money  as  if  it  were  his  own,  he  is  liable  to  msb 
good  the  deposit ;  for,  in  point  of  fact,  he  has  not  returned  it ;  it  Is  one  thing  toieton 
a  deposit,  and  another  to  give  a  thing  as  from  oneself.     (D.  16,  8, 1,  88.) 

2.  The  depositarius  must  not  use  the  thing.  Such  a  use  may 
amoimt  to  a  theft  of  the  use,  or  may  merely  subject  the  d^xfti- 
tariuB  to  payment  of  interest.     (C.  4,  34,  3  ;  C.  4-84.  4A 
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3.  If  without  his  fault  the  deposUariua  loses  the  thing  de« 
posited,  he  must  give  the  depositor  all  his  rights  of  action 
against  the  person  by  whom  the  loss  was  cansed.  (D.  16, 3, 16 ; 
D.  16,  3,1,47;  D.  16,3,2^.) 

4.  To  retnm  the  thing  on  demand,  with  all  its  produce  and 
accessions,  and  without  making  any  charge.    (D.  16,  3, 1,  45 
D.  16,3, 1,24;  D.  16,3,34.) 

Further,  he  with  whom  anything  is  deposited  incurs  an  obligatio  re^  and 
is  liable  to  an  mHo  depositi.  For  by  it  he  is  bound  to  restore  the  thing  he 
received.    (J.  3,  14,  3.) 

If  the  depositariw  is  in  a  position  to  retnm  the  thing  on 
demand,  and  refuses,  he  must  pay  interest.  (Paul,  Sent.  2, 12, 
7  ;  C.  4,  34,  2.) 

B.  By  Special  Agreement. 

L  It  was  not  unusual  to  make  an  agreement  that  the  deposi- 
tartiM  should  take  as  much  care  of  the  thing  deposited  as  a 
good  paterfamiUas.  (D.  16,  3, 1,  35 ;  D.  16,  3,  1,  6.)  In  some 
cases  the  depositarius  might  be  responsible  even  for  accidental 
loss. 

TitiiiB  wishes  to  bay  an  estate  with  bonrowed  money,  but  does  not  wish  to  raise 
the  money  until  the  sale  is  accomplished.  Gains,  who  wants  to  lend,  and  is  obliged  to 
go  abroad,  leaves  him  the  money  on  condition  th»t  if  the  pnrohase  is  made,  the  money 
shan  be  a  loan.  In  this  case,  accidental  loss  of  the  money  faOs  on  Titios.  (D.  12, 
1.4.pr.) 

IL  Duties  of  deposttar  =  Rights  in  personam  of  depositarius, 

1.  The  depositor  must  pay  all  the  expenses  incident  to  the 
custody  of  the  thing,  as  the  food  of  slaves  (D.  16,  3,  23 ;  Mos. 
et  Rom.  Legum  Collal,  10,  2,  5),  or  the  expense  of  carrying 
anything  to  the  place  where  it  is  to  be  deUvered.  (D.  16,  3, 
12,  pr.;  D.  16,  3,  12,  1.) 

2.  He  must  make  good  all  damage  caused  by  the  thing 
deposited,  if  he  knew  that  it  was  likely  to  cause  damage ;  as, 
for  example,  a  slave  given  to  stealing.    (D.  13,  7,  31.) 

iNVESTinvE  Facts.  —  As  in  the  other  contracts  r«,  the 
investitive  fact  is  the  delivery  of  a  thing,  not  mere  consent. 
Hence  a  written  instrument  attesting  a  deposit  has  no  value 
if  the  thing  has  not  actually  been  delivered,     (D.  16,  3,  26,  2.) 

Rbbcedib& 

L  To  enforoe  the  duties  of  the  depontarnt*. 
1.  AeUo  d^podti  dimeia, 

1*.  Damages.  By  the  law  of  the  XIL  Tables,  »  penalty  of  twofold  tiie  value  of 
the  thing  was  given  against  a  depositoiy  who  did  not  return  the  thing^  deposited ; 
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but  by  the  Pnetor,  the  double  penalty  wm  retained  only  when  tlie  depotlfe  wai  oompol- 
•acy,    (Paul,  Sent  2,  12, 11 ;  D.  16,  8, 18.) 

2^  Condemnation  brought  infamy  (i^famia)  on  the  dqpoiikuiut,  (C  4,  84, 10 } 
M08.  et  Rom.  Legnm  CoHat,  10,  2,  4.)     (See  as  to  I^famia,  pp.  481-482.) 

8^  It  is  an  action  bonae  fidei  (D.  16,  8,  1,  28.)  But  no  8et^]ff  was  allowed  (ei- 
oept  probably  in  respect  of  expenses  incurred  on  aooount  of  the  thing  deposited) :  tbs 
depotUairi/UM  most  restore  the  thing  without  deduction  of  what  the  eZepottlor  may  owe 
him.     (Paul,  Sent  2, 12,  12 ;  G.  4,  84,  11.) 

4^  Theoathof  the  pluntiff  as  to  the  value  of  the  thing  deposited  is  taken.  (D.16, 
8, 1,  26.) 

5°.  Although  this  action  is  of  PrsBtorian  origin,  the  contract  of  deposit  is  of  older 
date,  and  was  enforced  by  an  action  of  the  civil  law ;  and  hence  this  action  is  not 
limited  to  one  year,  but  is  perpetual,  subject  to  the  general  mles  of  prescription. 

2.  Actio  atUis  depotUi  direetii. 

This  is  the  action  brought  by  a  person  to  whom  the  depositor  has  given  his  right 
of  restitution  (0.  8,  42,  8) ;  or  by  ihe  depositor  against  a  person  with  whom  the  cI^ 
pontarius  has  deposited  the  thing.     (Paul,  Sent  2,  12,  8.) 

II.  To  enforce  the  duties  of  d^poiitor. 

1.  Actio  (iq>09iti  cofUraria,  regarding  which  nothing  special  is  to  be  noted. 

PiGNUa, — In  the  InBtittites,  pledge  {pignud)  is  included  among 
contracts  re.  But  in  this  work  it  has  been  placed  along  with 
the  other  forms  of  mortgage* 

VT.—MANDATUM. 

Definition. 

Mandate  is  a  contract  in  which  one  person  {i»  qui  mandatum 
suscipity  mandataHuB)  promises  to  do  or  to  give  something,  with- 
out remuneration^  at  the  request  of  another  {mandator  or  nuin- 
dana),  who,  on  his  part,  undertakes  to  save  him  harmless  from 
all  loss. 

Lastly,  we  must  know  that  a  mandate  {ffta9uiaium%  unless  gratuitoas, 
ceases  to  be  a  mandate,  and  passes  into  business  of  another  kind.  For  iif 
payment  is  settled  on,  it  is  at  once  a  case  of  letting  and  hiring.  And  (to 
speak  generally)  in  all  cases  where  the  business  contract  is  one  of  mandate 
or  deposit,  if  the  duty  is  undertaken  without  payment,  the  fact  that  payment 
comes  in  transforms  die  contract  into  one  of  letting  and  hiring.  If,  there- 
fore, you  give  clothes  to  a  fuller  to  dean  and  do  up,  or  to  a  taUor  to  mend, 
without  settling  on  or  promising  a  payment,  the  actio  mandoH  is  open  to 
you.    a.  3>  26,  13 ;  G.  3,  162.) 

Mandate  is  the  only  gratnxtons  consensnal  contract.  In  no  otinr  consensoal  eon- 
tract  was  a  promise  without  consideration  binding ;  but  the  peculiarity  of  maiMJstff 
is,  that  it  exists  only  when  there  is  no  consideration. 

The  gratuitous  nature  of  the  contract  began  to  be  felt  as  an  inoonvenience ;  sod 
although,  strictly,  pajrment  could  not  be  recognised,  yet  a  sum  might  be  agreed  upon 
to  be  paid  aa  a  Aonorartum  (D.  17,  1,  6) ;  and  even  a  salaiy  might  in  later  times  bs 
paid.  But  it  could  be  recovered  only  by  special  action,  and  was  not  veoognised  ss  aa 
element  in  the  mandate.     (C.  4,  85,  17  ;  D.  17, 1,  66,  8.)  ^  t 
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A  mandate  may  exist  either  for  our  own  sake  or  for  some  third  person's. 
For  I  may  give  you  a  mandate  to  manage  business  either  for  me  or  for  some 
third  person,  and  in  both  cases  there  will  be  an  obUgatio  mandati^  and  we 
shall  be  liable  to  one  another  in  turn, — I  for  your  expenses,  you  to  act  in  all 
good  faith  toward  me.    (G.  3,  155.) 

The  contract  of  mandate  may  be  formed  in  %^^  ways.  For  the  mandate 
15  given  you  either  for  the  giver's  sake  only,  or  for  his  and  yours,  or  for  that 
of  some  third  person  only,  or  for  the  sake  of  the  giver  and  some  third  person, 
or  for  your  sake  and  that  of  some  third  person.  But  if  it  is  for  your  sake 
only  that  the  mandate  is  given  you,  it  is  superfluous.  [For  what  you  were 
going  to  do  for  your  own  sake,  and  acting  on  your  own  opinion,  you  will  not 
be  r^^arded  as  doing  as  the  result  of  a  mandate  from  me.]  No  obligation, 
therefore,  arises  out  of  it,  nor  any  actio  mandoH  between  you.  (J.  3,  26,  pr. ; 
G.  3,  156.) 

It  is  for  your  sake  only  that  a  mandate  comes  in  ;  if,  for  instance,  a  man 
gives  you  a  mandate  to  invest  your  money  in  the  purchase  of  land  rather 
than  to  put  it  out  at  interest,- or  vice  versa.  Now  a  mandate  of  this  sort  is 
rather  a  piece  of  advice  than  a  mandate,  and  therefore  is  not  obligatory ;  for 
no  one  incurs  an  obligatio  mandoH  by  giving  advice,  even  though  it  turns 
out  ill  for  him  to  whom  it  is  given.  For  each  man  is  free  to  search  out  for 
himself  whether  the  advice  is  good.  If,  therefore,  you  have  money  lying 
idle  by  you  at  homei  and  some  one  urges  you  to  buy  something  with  it  or 
to  lend  it  out,  even  though  such  buying  or  lending  turns  out  ill  for  you,  he 
is  not  liable  to  you  in  an  actio  mandati.  And  so  much  so  that  it  has  been 
qaestioned  whether  he  that  has  given  you  a  mandate  to  lend  money  at 
interest  to  Titius  is  liable  to  an  actio  mandaii.  But  Sabinus*  opinion  has 
prevailed  that  the  mandate  in  this  case  is  obligatory,  for  [the  mandate  was 
not  a  general  one  to  lend  money  on  interest,  but  a  special  order  to  lend  it 
to  Titius.  and]  you  would  not  have  lent  it  to  Titius  but  for  this  mandate. 
(J.  3,  26,  6 ;  G.  3, 156,  as  restored.) 

The  obligation  of  a  mandaiOT — t.e.,  of  the  person  making  the  request— web  to  save 
the  other  harmless.  In  giving  general  adirioe,  a  person  conld  never  be  sapposed  to 
ondertake  that  obligation.  Bnt  the  ground  of  the  distinction  set  forth  in  the  outset 
TOMj  be  l€)oked  at  in  another  aspect  The  contrast  drawn  by  Gaius  between  general 
advioe  to  lend  money  and  a  request  to  lend  money  to  a  particular  person,  conectly 
Ol-ofltrates  the  principles  of  the  distinction.  It  would  be  absurd  to  infer  an  intention 
to  indemnify  from  loss  when  no  specific  act  was  recommended,  but  a  nkere  general 
pref  emnoe  of  lending  money  to  buying  land  was  expressed ;  but  it  may  be  reasonable 
to  presiime  such  an  intention  when  a  particular  act  is  recommended  in  respect  of  a 
partieolar  person.  If,  therefore,  Sempronius  had  advised  Titius  to  buy  the  slave 
Stichiia,  instead  of  lending  money  to  Seius,  and  Titius  had  bought  Stichus,  and  been 
evicted  without  being  able  to  recover  the  price  from  the  seller,  he  would  donbttess 
hjbve  had  an  action  against  Sempronius.  The  question  really  turns  on  the  intention 
of  the  parties  ;  did  the  mandator  request  the  momdatcuriua  in  such  a  manner  as  to  lead 
the  latter  to  expect  indemnification,  and  therefore  to  make  an  investment,  or  do  some- 
thiog  exposing  himself  to  loss  that  he  would  otherwise  have  escaped  ? 

Anreliua  Quietus  gave  a  mandate  to  his  medical  guest  in  these  terms: — ''At 
your  gardens  near  Ravenna  pray  set  up  a  tennis  court,  wann  baths,  and  whatever 
else  le  necessary  for  your  h«Jth,  at  my  expense."  The  doctor  spent  100  aiwrei  on 
improvementi  of  this  nature ;  but  on  selling  his  gardens  found  that  the  price  was 
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enhanoed  only  to  the  extent  of  40  aurei  In  oonoequenoe  of  his  improvements    He 
can  recover  the  bdjmoe  of  60  awrei  in  an  action  of  mandate.     (D.  17,  1,  16.) 

1.  A  mandate  may  come  in  for  the  sake  of  him  that  g^ves  it, — as  when 
a  man  gives  you  a  mandate  to  manage  his  business,  or  to  buy  a  liEUin  for 
him,  or  to  undertake  {spondert)  on  his  behalf.    (}.  3,  26,  i). 

TItius  reqneete  Seins  to  buy  a  certain  article  for  him  oat  of  hia  own  money.  After 
the  thing  is  bought  and  paid  for  by  Seine,  TItius  refuses  to  take  it :  Seius  can  ne 
him,  not  only  for  the  price  paid,  but  for  interest.    (Faol,  Sent.  2, 15,  2.) 

An  example  of  a  general  power  of  administration  is  given  in  D.  17,  1,  60,  1 
Lncias  Titins  conunitted  the  administration  of  liis  property  to  his  nephew  in  these 
terms  :— "  To  Seius,  my  son,  greeting.  I  Indeed  hold  it  aooordlng  to  natore  Uiat 
a  brother  or  brother's  children  should  act  for  a  brother  without  any  express  authority ; 
bnt  stQl  if  there  should  be  any  necessity  for .  your  interference,  I  grant  you  power  to 
act  for  me  in  all  my  concerns,  if  you  will ;  to  buy,  sell,  contract,  and  in  all  other  wa3fB 
to  act  as  owner  of  all  my  property.  I  authorise  all  you  do,  and  refuse  my  sanction  to 
notWng." 

2.  It  may  be  for  the  sake  of  both  you  and  the  giver, — as  when  the  man 
gives  you  a  mandate  to  lend  money  at  interest  to  a  third  person  that  borrows 
it  for  die  good  of  the  giver's  property  ;  or  when  you  wish  to  bring  an  action 
against  him  as  surety,  gives  you  a  mandate  to  bring  the  action  against  die 
principal  at  his  risk ;  or  gives  you  a  mandate  to  stipulate  at  his  risk,  with  a 
substitute  for  his  choosing,  for  a  debt  he  had  owed  to  you.    (J.  3,  26,  2.) 

Seius  is  about  to  sue  Titius  as  surety,  and  Titius  requests  him  to  sue  the  principal 
debtor  at  his  risk.  After  the  changes  made  by  Justinian,  this  case  could  not  ooeur, 
as  the  creditor  was  in  every  instance  obliged  to  sne  the  principal  debtor  before  the 
surety. 

Titius  owes  money  to  Seius,  and  Sempronius  to  Titius.  On  being  sued  by  Setus, 
Titins  requests  Seius  to  accept  from  Sempronius  a  promise  by  stipulation  to  pay  the 
amount,  on  condition  that  if  Sempronius  does  not  pay  the  money  he  wilL 

A  dispute  regarding  an  inheritanoe  took  place,  and  claims  were  advanced  on  tiie 
part— (1)  of  the  heirs  named  in  the  will ;  (2)  of  a  paternal  unde,  Maevius ;  and  (8) 
of  several  paternal  aunts,  sisters  of  Maevius.  Maevius  wrote  to  his  sisters,  saying  he 
would  share  with  them  whatever  he  recovered  in  a  suit  he  was  about  to  institute 
against  the  testamentary  heir.  No  stipulation  followed.  Maevius  oompromised  the 
case,  and  got  some  lands  and  other  property.  Could  the  sisters  compel  him  to  share 
with  them  f  Yea,  because  a  request  was  implied  on  their  part  to  Maevius  to  take 
legal  proceedings  to  reoover  the  property  to  which  they  all  laid  claim.  (D.  17,  1, 
62,  pr.) 

3.  A  mandate  may  come  in  for  the  sake  of  a  third  person  only, — as  when  he 
gives  you  a  mandate  to  manage  Titius'  business,  to  buy  a  £auin  for  Titius,  or 
to  become  surety  for  Titius.    (J.  3,  26, 3.) 

In  this  case  the  mamdalar  was  simply  a  surety.  In  what  raspects  saretyahip  so 
constituted  differed  from  the  verbal  contract  of  suretyship  OCd^fictiio)  will  hereafter  be 
examined.     (See  Accessory  Contracts.) 

4.  It  may  be  for  the  sake  of  the  giver  and  a  third  person, — ^as  when  he 
gives  you  a  mandate  to  act  in  business  common  to  himself  and  Titius,  or 
to  buy  a  farm  for  Titius  and  himself,  or  to  undertake  for  Titius  and  him. 
(J.  3,  26,  4.)  r^^^^T^ 
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*'  Titins  to  Seiiw.  Graetliig.  — Toa  are  aware  of  the  interest  I  take  in  Sempronia^ 
and  linoe  you  are  about  to  many  her  in  aooordanoe  with  my  wishee,  I  dedre  to  aee 
yon  manied  in  a  manner  suitable  to  your  position.  Although  I  know  that  Titia,  the 
mother  of  the  girl,  will  promise  you  a  suitable  dowiy,  still  I,  the  more  to  win  your 
attaehment  to  my  house,  do  not  hesitate  also  to  pledge  my  word.  Wherefore, 
know  that  for  whatsoerer  sum  yon  stipulate  with  ber»  I  will  be  surety,  and  will  see 
you  paid." 

This  is  an  example  of  a  letter  of  mandate.     (D.  17, 1,  60, 1.) 

5.  It  may  be  for  your  sake  and  that  of  a  third  person, — as  when  a  man- 
date is  given  you  to  lend  Titius  money  at  interest  But  if  the  mandate  is 
to  lend  him  money  without  interest,  then  it  is  for  the  sake  of  the  third 
person  that  the  mandate  comes  in.    (J.  3,  26,  5.) 

Rights  and  Duties. 

A.  Duties  of  Mandatarius  =  Bights  in  personant  of  mandator. 
L  To  do  what  he  has  promised.     (D.  17, 1,  22, 11.) 

A  mandate  anyone  may  freely  refuse  to  undertake.  But  if  it  is  once  un- 
dertaken, it  must  be  fulfilled  or  renounced  as  soon  as  possible,  so  that  he 
that  gave  it  may  carry  out  the  same  matter,  either  in  person  or  through  some 
one  else.  For  unless  the  renunciation  is  so  made  that  the  whole  case  is  kept 
untouched  for  the  giver  of  the  mandate  to  resolve  the  matter  himself,  then 
none  the  less  there  is  room  for  an  actio  mandati) — ^unless,  indeed,  some 
good  reason  comes  in  for  not  renouncing,  or  for  renouncing  at  an  unreason- 
able time.    (J.  3,  26,  II.) 

Paul  gives  instances  of  "  good  reasons," — sudden  iUness,  a  neoessaiy  journey,  enmity 
arising  between  mandator  and  fiumdatariut,  or  a  mandator's  loss  of  credit,  and  in- 
ability to  meet  his  obligations.     (Paul,  Sent  2,  15,  1.) 

The  obligation  on  the  mandatariua  is,  therefore,  not  nnqiiaK- 
fied.  A  person  that  has  gratuitously  undertaken  a  mandate  is 
not  bound  to  execute  it  unless  he  has  the  means  of  doing  so, 
and  has  put  the  mandator  in  a  position  where  he  cannot  have 
the  commission  executed  bv  any  one  else.  The  obligation  of 
the  mandatariua  can  therefore  be  got  rid  of  at  any  time,  if  he 
gives  the  mandator  an  opportunity  of  getting  another  to  per^ 
fonn  the  mandate.  It  would  be  unfair,  if  after  having  under- 
taken to  do  a  service,  and  having  made  it  impossible  for  any 
one  else  to  do  it,  the  mandatariuQ  were  at  the  last  moment  to 
refiise.  This  would  be  taking  advantage  of  the  confidence 
reposed  to  him,  to  do  an  injury  to  the  mandator. 

If  a  consideration  has  been  promised  for  a  service  to  be 
rendered,  then  the  person  that  undertakes  it  cannot  renounca 
Suppose  Titius  asks  Seius  to  manage  his  estate  during  his  ab- 
sence on  a  campaign.  If  Titius  agrees  to  pay  Seius  a  salary 
for  his  trouble,  then  Seius  cannot  refuse  the  superintendence 
without  exposing  himself  to  an  action  for  damages*^  But  if  no 
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wiiges  are  to  be  paid,  Seius  can  refuse  up  to  the  time  that  Titiut 
goes  away,  provided  he  gives  bim  an  opportunity  to  find 
another.  It  would  be  grossly  inequitable  if  Seius  were  allowed, 
just  at  the  moment  when  Titius  was  obliged  to  go,  to  throw  up 
the  management ;  accordingly,  in  the  Roman  law,  Seius  was 
obliged  to  execute  his  promise,  or  else  pay  the  damage  result-, 
ing  from  his  refusal.  (C.  4,  35, 16  ;  D.  17,  1,  27,  2.)  Hence,  if 
no  loss  is  actually  suffered,  either  because  there  was  no  necessitj 
for  doing  what  was  promised,  or  another  did  it,  Seius  has  no- 
thing to  answer  for.    (D.  17, 1,  8,  6.) 

II.  To  execute  the  commission  as  it  was  given,  leaving  no- 
thing undone,  and  doing  nothing  wrong.  (D.  17, 1, 5,  pr.-l.)  If 
the  mandatariiu  does  not  execute  his  commission  according  to 
its  terms,  he  is  not  entitled  to  his  counter  claim  i^ainst  the 
mandator,     (D.  17,  1,  41.) 

In  the  discharge  of  a  mandate  one  ought  not  to  overstep  its  bounds.  [For 
if  he  does,  the  principal  has  an  actio  mandati  against  him  for  the  amount  of 
the  principal's  interest  in  its  fulfilment — supposing  always  he  could  have 
fulfilled  it ;  while  against  the  principal  he  has  no  action  in  turn.]  If,  for 
instance,  a  man  gives  you  a  mandate  to  spend  any  sum  not  exceeding  loo 
aurei  in  buying  a  farm,  or  in  undertaking  something  for  Titius,  you  ought 
not  to  buy  the  farm  at  a  higher  price,  nor  to  become  surety  for  a  larger  sum. 
If  you  do,  you  will  have  no  actio  mandati  against  him.  Sabinus  and 
Cassius  indeed  held  that,  even  if  you  are  willing  to  bring  the  action 
for  a  sum  not  exceeding  loo  aurei^  it  will  still  be  in  vain.  But  the  authorities 
of  the  opposing  school  rightly  think  that  you  can  bring  an  action  for  a  sum 
not  exceeding  loo  aurei j  and  this  opinion  is  certainly  milder.  But  if  you 
buy  it  for  a  less  sum,  you  will  have  an  action  against  him.  For  he  that 
gives  you  a  mandate  to  buy  him  a  farm  for  loo  aurei  is  understood  to  give 
you  a  mandate  to  buy  it  for  less  if  you  can.    (J.  3,  26,  8  ;  G.  3,  i6i.) 

Titius  gives  Seiiu  a  commission  to  seU  »  slave  for  10  oum.  Seius  sells  the  slave 
for  9.  The  sale  is  good ;  but  Seius  must  make  up  the  price  to  Titius.  (Paul,  Sent. 
2,  Ifi,  3.)    This  view  is  not  borne  out  by  the  following  cases  : — 

Titius  asks  Seius  to  sell  hb  (Titius')  farm  for  100  awrti,  and  Sehis  seUs  it  for  90. 
If  Titius  sues  for  his  land,  he  will  recover  it  unless  the  price  is  made  up  to  100. 
(D.  17,  1,  5,  8.) 

Galpumius  requests  Attius  to  buy  the  house  of  Seius  for  100  <wreL  Attios 
histead  bought  the  house  of  Titius  for  less,  although  it  was  of  greater  vahie.  Gal- 
piunius  is  not  bound  to  accept  it.     (D.  17, 1,  6,  2.) 

Titius  requests  Seius  to  pay  a  sum  that  he  owes  to  Cometius.  Instead  of  paying 
it  to  Cornelius,  Seius  induces  Cornelius  to  aocept  him  as  a  substitute  in  the  place 
of  Titius,  and  afterwards  has  to  pay  the  money.  Although  Seius  has  not  observed  the 
exact  terms  of  the  mandate,  still  this  is  a  substantial  performance.    (D.  17, 1,  45,  i) 

"  Ludus  Titius  to  his  Gaius.  Greeting. — I  request  and  order  (moiMio)  you  to 
become  a  surety  for  Publius  Maevius  to  Sempronius ;  and  whatever  sum  Poblxos 
shall  fail  to  pay  you,  I  hereby  inform  you  by  this  letter,  written  with  my  own  haod, 
that  I  will  instantly  pay  you."    Gains  did  not  become  surety  ijfdrjuuor),  but  he  gafe 
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*  Banclate  to  Semproniot  to  advaaoe  money  to  Maeviiis.  Inasmuoh  as,  in  either  way, 
GaiuB  made  liimeelf  responsible  II  Maevios  made  default,  he  had  a  remedy  against 
mtins  apon  this  letter.     (D.  17, 1,  62,  1.) 

THins  reqnestB  SeloB  to  bay  a  farm,  witbovt  stating  that  he  wHl  not  aooept  a 
part,  but  otiy  the  whole  of  it  Seins  buys  a  half.  Hus  is  a  good  performance. 
(D.  17, 1,  36,  8.) 

UL  The  mcmdcOaritu  mtist  execnte  the  mandate  honestly, 
and  with  as  much  care  as  a  good  piUerfamilias.     (C.  4,  35, 13). 

A  mandcOariuB  is  guilty  of  dolus  when  he  refuses  to  g^ve  up 
to  the  mandator  what  he  has  got  through  the  mandate,  and  has 
in  his  power  (D.  17,  1,  8,  9)  ;  or  when  he  refuses  to  sue  when 
it  is  in  his  power  to  sua  (D.  17,  1,  44.)  But  the  mandatarius 
is  not  liable  for  accidental  loss  unless  he  specially  undertakes 
that  responsibility.     (D.  17, 1,  39.) 

This  obligation  may  be  contrasted  with  the  parallel  gratuitons  contract  of  deposit. 
In  tliat  contract  the  dtpoiiktrnu  answers  only  for  fraud  {ddnu)^  not  for  carelessness. 

The  responsibility  of  the  vwiuUUarifUB  is  said  to  arise  from  the  contract  being 
originally  made  between  friends,  with  no  voucher  but  their  honour,  and  implying  a 
high  degree  of  care.  Whether  this  is  a  satisfactory  reason  is  somewhat  doubtful, 
when  we  consider  that  a  less  amount  of  care  was  required  in  the  non-gratuitous  con- 
tiaet  of  partnership. 

Modesturas  (Moa.  et  Bom.  Leg.  GoUat.  10,  8,  8)  states  that  the  fna/ndaiarku 
answers  for  doku  only,  not  for  cii^pa,  and  in  this  respect  contrasts  him  with  a  tutor. 
The  servioes  of  mandatarku  and  tutor  are  in  each  case  gratuitous,  yet  in  the  former, 
Bi^  Modestinus,  only  dchu  is  reckoned  ;  in  the  other  both  dolui  and  culptt.  But  the 
statement  of  Modestinus  was  undoubtedly  not  law ;  it  is  interesting,  however,  as 
evidence  that  there  was  not  complete  unanimity  among  the  Boman  jurists  on  the 
snbjeet  of  the  responsibility  of  the  mandatarnu, 

Calpumius  requests  FeUz  to  inquire  into  the  value  of  an  inheritance  left  him. 
Felix  does  so,  and  reports  it  worth  500  awreL  Upon  this  representation  Calpumius 
■ella  the  inheritance  to  Felix  for  that  sum.  Beally  it  was  worth  900  aurei,  Galpur- 
nhis  cannot  set  aside  the  sale  on  the  ground  of  inadequacy  of  price,  but  he  can  sue 
VeUx  for  400  oursi,  because  he  misled  him  to  that  extent  in  executing  his  mandate. 
(D.  17,  1,  42.) 

Titius  requests  Seius  to  inquire  into  the  resources  of  Piso,  who  has  asked  him  for 
an  advance  <^  money.  Seius,  willing  to  do  a  good  turn  to  Piso,  repmsents  him  as 
pctf eetly  trustworthy.  Titius  advances  money  to  Fiao,  who  is  really  insolvent.  Seius 
mnst  make  good  the  loss.     (D.  17,  1,  42.) 

Julius  being  plaintiff  in  a  suit,  appoints  Licinius  his  procurator,  who,  by  collusion 
with  the  defendant,  allows  the  claim  to  be  defeated.  Licinius  must  make  good  the 
loss ;  and  if  he  is  insolvent,  an  action  for  fEand  {actio  de  dolo)  lies  against  the  defend- 
ant    p.  17, 1,  8,  1.) 

Titius  requests  Seius  to  bny  Pamphilus  for  him  at  an  auction.  Seius  did  not  bid 
for  the  slave,  from  a  desire  to  please  a  rival  bidder.  Seius  is  answerable  to  Titius  for 
the  loss.  Suppose^  however,  Seius  bought  PamphHus,  and  the  slave  escaped.  Is 
Betas  liahiel  Only  if  the  escape  was  due  to  Ub  oomdvanoe  (doIiMi)  or  want  of  care. 
(D.  17, 1,  8, 10.) 

Sempronius  requests  Gains  to  buy  a  slave,  and  Oalus  in  doing  so  neglects  to  make 
the  mUer  warrant  the  absence  of  defect  or  disease.  If  Sempronius  suffers  any  loss  by 
tUa  ne^eet,  Gains  nmut  make  it  good.     (D.  17, 1, 10, 1. )  nr^r^^]r> 
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IT.  The  mandatariua  must  give  np  to  the  mandcOor  all  the 
produce  of  the  things  committed  to  his  care  (D.  17,  1,  10,  2),— 
the  money  or  other  property  acquired  by  him  as  fnandatarm 
(D.  17, 1,  10,  9),  and  all  rights  of  action  against  third  parties. 
(D.  17,  1,  48.)  If  the  numcUuaritu  is  unable  to  do  so  in  conse* 
quence  of  his  own  misconduct  or  fault,  he  must  make  good  the 
loss. 

TitiuB  lends  money  to  OalponiitiB,  and  afterwards  at  his  request  Seios  sdpnlateB  for 
the  amount  from  Calpumins.  The  effoot  of  this  is  that  the  loan  ceases  to  eiist»  sad 
is  transformed  into  a  debt  doe  by  stipolation.  Titins  dies,  and  his  heirs  demand  from 
Seine  liis  right  of  action  against  Calpumius,  because  they  have  no  remedy  upon  the 
loan.  If  Titius  did  not  intend  to  make  a  gift  of  the  debt  to  Seios,  Seine  most  allow 
the  helm  of  Titins  to  sue  Galpurnius  in  his  name.     (D.  17, 1,  69,  pr.) 

B.  Duties  of  Mandator  or  tnandans  =  Rights  in  personam  of 
mandatarius. 

I.  To  pay  tiie  tnandatariua  what  he  has  properly  expended  in 
executing  the  mandate.  (D.  17,  1, 12,  9.)  This  includes  not 
only  the  money  spent  in  obtaining  produce  (fructus),  but  per- 
sonal expenses  (unless  included  in  salary),  as  for  travelling. 
(D.  17,  1,  10,  9.)  But  luxurious  expenditure  is  not  allowedL 
Anything,  however,  of  the  nature  of  ornament  added  by  the 
mandatarius  may  be  taken  away  by  him,  if  it  does  not  injure  the 
mandator,  unless  the  latter  is  willing  to  pay  for  it  (D.  17, 1, 
10, 10.) 

Titins  reqaests  Seine  to  buy  Stichns  for  him.  After  the  porchase,  Stichus  stesh 
from  Seius.  Can  Seius  sue  Titius  for  damages  or  the  surrender  of  the  slave  to 
him?  Yes,  if  the  theft  was  not  due  to  his  fault.  If  O^tius  knew  the  character  of 
Stidius,  and  did  not  forewarn  Seius,  he  is  liable  to  pay  to  Seius  the  total  loss  soi' 
tained,  even  if  that  exceeds  the  value  of  the  slave.    (D.  17, 1,  20,  7 ;  D.  47,  2,  61,  fi.) 

II.  To  accept  whatever  the  mandataritu  has  bought,  and  in- 
demnify him  against  all  obligations  that  he  has  undertaken  m 
execution  of  the  mandate.  (D.  17, 1,  45,  pr.;  D.  17,  1,  45,  5.) 
In  a  word,  the  obligation  of  a  mandator  was  to  see  that  the 
mandatariiis  suffered  no  loss  from  executing  the  mandate.  As 
the  mandatariu8  got  nothing,  so  he  ought  to  lose  nothing.  But 
this  obligation  was  conditional ;  it  depended  upon  whether  he 
properly  performed  the  mandate.  (D.  17,  1,  41.)  If  he  faith- 
fully executed  his  commission,  and  spent  money  or  subjected 
himself  to  obligations,  it  would  have  been  a  manifest  breach  of 
faith,  if  the  mandator  had  refused  to  release  him  from  the  obliga- 
tions, or  to  reimburse  him  what  he  had  spent  The  mandatarm 
acted  for  the  mandator^  not  for  himself.  It  follows  that  until 
the  mandate  was  executed  no  action  lay  against->the  mandator. 
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(D.  17,  ly  45»  1.)  The  obligation  of  the  mandator  has  thns  an 
afiSnity  ivith  the  duties  arising  from  contracts  re.  Since  I 
have  acted  for  yon,  and  incurred  certain  expenditure,  you  are 
bound  to  indemnify  me.  This  performance  of  the  mandate  is 
analogous  to  the  deliveiy  of  a  iw  in  mutuium  or  dqH>ntunk  The 
principle  in  both  cases  is  the  same. 

On  the  other  hand,  the  obligation  of  the  mandatariiu  to  exe- 
cute the  contract  is  not  absolute ;  it  is  limited  to  the  case  where 
the  mandator  has,  in  consequence  of  the  promise  of  the  mandar 
tariu9^  not  done  something  he  would  otherwise  have  done,  and 
has  thereby  sustained  losa  (D.  17, 1,  8,  6.)  In  this  respect  the 
position  of  the  mandator  is  unique.  He  acquires  a  right  against 
the  mandatariu8,  not  from  any  act  (as  in  the  other  cases  of 
equitable  contracts,  and  the  corresponding  right  of  the  manda- 
tarius  against  the  mandator),  but  from  a  forbearance  to  do  what 
his  interests  required  him  to  do,  and  what  he  would  have  done 
but  for  the  confidence  he  reposed  in  the  promise  of  the  mandor 
iariuB.  Hence  mandate  may,  without  impropriety,  be  assigned 
a  place  in  the  class  of  Equitable  Contracts. 

iNVESTinVB  Facts. — A  mandate  does  not  require  to  be  made 
in  any  set  form  of  words,  and  it  may  be  implied  from  the  con- 
duct of  the  parties.     (D.  50, 17,  60 ;  D.  17, 1,  62,  pr.) 

Sfboial  Divbstitivb  FAcra 

1.  But  a  mandate,  although  properly  entered  into,  may  be  revoked  so  long 
as  it  had  not  been  acted  on  in  any  way ;  and  thereupon  is  at  an  end.  (J.  3, 
26^9;  G.  3,159.) 

It  would  be  inequitable  to  allow  a  mandator  to  reroke  a  mandate  after  it  bad 
been  partially  fulfilled,  so  as  to  aic^M  hi^  obligatioiis  to  the  moiKiatartiM.    (D.  17» 

2.  Renunciation  of  the  mandatarius.  The  limits  within  which 
this  could  be  done  have  been  already  mentioned  (p.  485). 

3.  Again,  if  while  a  mandate  has  not  as  yet  been  acted  on  in  any  way, 
one  of  the  parties— either  the  principal  or  the  agent — dies,  the  contract  of 
mandate  is  dissolved.  But  for  convenience*  sake  it  is  a  received  opinion  that 
if  yofir  principal  dies,  and  you  in  ignorance  of  his  death  carry  out  the  man* 
date,  then  you  can  bring  an  actio  tnandoH,  For  were  it  not  so,  a  lawfiil  and 
reasonable  ignorance  would  bring  loss  upon  you.  And  similarly  it  is  held 
that  if  Titius*  steward  is  manumitted,  and  his  debtors  through  ignorance  pay 
the  freedman,  then  they  are  clear  ;  although  otherwise,  in  the  strict  account 
of  law,  they  could  not  be  clear,  because  they  paid  another,  and  not  the  person 
they  ought  to  have  paid.    (}.  3,  26,  10 ;  G.  3,  160.} 

Remedies. 

L  Ad^  mamda^  K^irtcta^     By  the  iMmd^r  against  the  ^gS^^TQoOQle 
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Condemnation  involves  infamy,  if  the  breach  of  duty  has  been  wilfoL  (D.  Z, 
2,1.) 

II.  1.  Actio  mandoH  (eontraria).     By  the  mandatarhu  against  the  mandator, 
2.  PeneetOio  extra  ordinem  for  salary  {hcnorarkm)  promised.    (O.  4^  M^  !•) 

THIRD.—CONTRACIS  FOR  VALUABLE 
CONSIDERATION. 

The  fonrth  group  of  contracts  enumerated  by  Justinian  is 
distinguished  from  the  others  by  the  absence  of  any  spedal 
form ;  they  are  said  to  be  created  by  consent  alone. 

The  contracts  made  by  consent  are  those  of  purchase  and  sale,  letting  and 
hiring,  partnership,  and  mandate.    (J.  3,  22,  pr. ;  G.  3, 135.) 

In  ti^ose  forms  the  obligation  is  said  to  be  contracted  by  consent,  because 
neither  a  form  of  words  nor  writing  nor  the  presence  of  the  parties  is  at  all 
needfiil ;  nor  need  anything  be  g^ven  to  make  the  obligation  actually  binding, 
but  the  consent  of  those  that  are  doing  the  business  is  enough.  (J.  3,  22,  i; 
G.  3,  136.) 

And  hence  such  business  contracts  are  even  made  between  persons  not 
present,  by  a  letter  for  instance,  or  by  messenger.  [But  in  no  other  way  can  an 
obligatio  verbis  be  formed  if  die  parties  are  not  present.]  Q.  3,  22,  a ;  G. 
3,  136.) 

Again,  in  those  contracts  each  incurs  an  obligation  to  the  other  to  render 
what  is  fair  and  just ;  whereas  in  contracts  made  by  words  one  party  stipu- 
lates and  the  other  promises.     Q.  3,  22.  3  ;  G.  3,  i,  37.) 

In  the  case  of  entries,  one  binds  the  other  by  entering  the  money  as  paid 
out,  and  that  other  is  bound  in  turn.  Against  a  man  not  present  an  entry 
of  debt  may  however  be  made,  although  no  verbal  contract  can  be  made 
with  one  not  actually  present.    (G.  3,  138.) 

The  drcomstances  dwelt  upon  in  the  text  are  thai  the  oonMnBual  oontracts  aie 
bilateral  (not  unilateral,  like  stipulation),  that  they  are  ftonoe  fdei  (not  M^bridli  jurit), 
and  that  they  may  be  completed  in  the  abeence  of  the  parties.  But  mandate  is  not 
any  more  bilateral  than  deposit ;  the  equi|able  oontracts  are  honaejtdei;  and,  as  Gaias 
points  out,  the  expensUaHo  does  not  require  the  presence  of  the  parties.  The  marie 
that  distinguishes  this  class  of  contracts  from  all  others — namely,  the  ptesenoe  of 
valuable  consideration,  the  Institutes  were  not  at  liberty  to  mention,  if  for  no  otbar 
reason,  on  account  of  the  position  assigned  to  the  gratuitous  contract  of  mandate. 

I. — SALE  (Emptio-Vsnditio). 
Definition. 

Sale  is  a  contract  in  which  one  person  {venditor^  seller)  pro- 
mises to  deliver  a  thing  to  another  {emptor^  buyer),  who  on  his 
part  promises  to  pay  a  price  {pretivm). 

To  constitute  a  sale,  three  things  were  required : — (1)  a  thing; 
(2)  a  price  ;  and  (8)  an  agreement  between  two  persons  to 
give  one  for  the  other.  In  regard  to  two  of  these  elements — 
the  consent  and  the  thing — ^there  is  nothing  peculiar  or  distino- 
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tive,  and  the  observations  to  be  made  upon  them  will  find  a 
place  in  the  Second  Subdivision.  The  other  element — ^price — 
requires  some  explanation. 

1.  The  price  must  be  coin. 

And  further,  the  price  ought  to  be  fixed  For  there  can  be  no  sale  with- 
out a  price.    (J.  3,  23,  i  ;  G.  3,  140.) 

Again,  the  price  ought  to  be  in  money.  For  whether  anything  else — a  slave 
for  instance,  a  robe,  or  a  farm — can  be  the  price  of  another  thing,  is  much 
disputed.  Sabinus  and  Cassius  think  it  can  ;  and  hence  the  common  say- 
mg  that  barter  is  sale,  and  its  oldest  form.  For  proof  they  used  the  Greek 
poet  Homer,  who  in  one  place  says  that  the  army  of  the  Greeks  got  wine  for 
itself  by  bartering  certain  things.  His  words  are  : — "  And  thence  too  wine 
was  got  by  the  long-haired  Achaeans,  some  bartering  for  it  bronze,  and 
others  the  glistening  steel,  some  hides,  and  some  the  cows  theniselves,  and 
some  again  slaves."  But  the  authorities  oi  the  opposite  school  thought 
differendy,  and  held  that  barter  was  one  thing,  sale  another.  For  how  else» 
said  they,  could  it  be  made  clear  in  a  sale  which  was  the  thing  sold  and 
which  the  price.  And  it  would  be  absurd  to  regard  each  as  at  once  the 
thing  sold  and  the  price  paid.  [Cadius  Sabinus  says  that  if  you  have  a  thing 
for  sale,  say  a  farm,  and  I  come  and  give  a  slave  as  its  price,  then  the  farm 
is  the  thing  sold,  and  the  slave  is  given  as  the  price  for  receiving  the  &nn.] 
But  the  opinion  of  Proculus,  who  says  that  barter  is  a  kind  of  contract  dis- 
tinct from  sale,  has  deservedly  prevailed.  For  he  both  backs  up  his  view  by 
other  lines  from  Homer,  and  argues  for  it  by  very  strong  reasons.  Former 
Emperors  too  have  allowed  it ;  and  it  is  more  fully  shown  in  our  Digest 
0.  3,  23,  2  ;  G.  3,  141.) 

It  is  enough,  however,  if  part  of  the  consideration  is  a  price. 

Titaos  eeUe  a  house  to  Gains  for  2  awrei,  and  on  oonsidenition  that  Gruus  repairs 
soother  houne.  It  was  held  that  an  action  of  sale  {ex  vendUo)  would  lie  against  Gains 
fat  the  xepain  ;  but  not  if  the  only  consideration  was  the  repairs.     (D.  19,  1,  6,  1.) 

Although  the  contract  must  be  for  a  price,  the  payment  may 
be  in  goods.  There  is  nothing  to  hinder  the  seller,  after  the 
contract  is  made,  agreeing  to  take  goods  for  the  price.  (0.  4 
44,  9.) 

2.  The  price  must  be  definite. 

The  price  ought  also  to  be  definite.  But  if  instead  of  this  the  parties 
agree  that  the  thing  is  to  be  bought  at  the  value  to  be  put  upon  it  by 
Titius,  then  among  the  ancients  there  were  debates  enough  and  to  spare 
whether  this  constituted  a  sale  or  not.  [Labeo  said  the  transaction  had  no 
force ;  and  Cassius  approved  of  this  view.  But  Ofilius  declared  it  was  a 
sale ;  and  his  opinion  was  followed  by  Proculus.]  But  our  decision  has 
setded  the  question  in  this  way  : — Whenever  a  sale  is  agreed  for  at  a  price 
to  be  fixed  by  a  third  person,  the  contract  is  to  stand,  but  under  this  con- 
dition. If  the  person  named  fixes  a  definite  price,  then  in  any  case  his 
valuation  must  be  followed,  the  price  fiiUy  paid,  the  thing  delivered,  and  so 
the  sale  fully  accomplished.  For  the  buyer  can  proceed  by  the  acAo  ex 
empio;  the  seller  by  the  acUo  ex  vendito.    But  if  the  person  named4.s  either 
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unwilling  or  unable  to  fix  a  definite  price,  then  the  sale  goes  for  notlung, 
as  if  no  price  had  been  determined  on.  And  since  this  is  held  by  us  to  be 
the  law  in  the  case  of  sales,  it  is  only  consistent  to  extend  it  to  the  case  of 
letting  and  hiring.    (J.  3,  23,  i ;  G.  3,  140.) 

The  ooDBtitation  referred  to  is  0.  4,  88, 15. 

There  was  no  contract  if  the  determination  of  the  price  was  left  to  the  purchase^ 
thus,  **  for  as  mnch  as  yon  thhik  fit  or  please."    (D.  18,  1,  85,  1.) 

3.  The  price  must  be  real,  and  not  merely  oolonrable  (tnu^ 
naria  venditio.)  (D.  50^  17,  16.)  The  price  may  be  made  less 
as  a  favour  to  the  bnjer  (D.  18, 1,  38),  but  if  it  is  not  intended 
to  be  demanded,  there  is  no  sale.     (C.  4,  38,  3). 

4.  In  the  absence  of  fraud,  the  Prsdtor  refused  to  cancel  a 
sale  on  tl\e  ground  of  mere  inadequacy  of  prica  (D.  4, 4, 16, 4) 
But  it  is  stated  in  a  rescript  of  Diocletian  and  Maximian,  that 
when  a  thing  was  sold  for  less  than  half  its  value,  the  seller 
could  recover  the  property,  unless  the  buyer  chose  to  make 
up  the  price  to  the  fall  amount.  (C.  4,  44,  2.)  Although  the 
language  of  the  rescript  is  perfectly  general  {rem  majoru 
pretU  ri  tu  vel  pater  tuus  minoris  distrcucerit),  some  author^  con- 
tend that  this  rescript  applies  only  to  land,  because  the 
example  mentioned  is  a  farm«  It  is  a  moot  point  whether,  if 
the  price  were  excessive,  the  buyer  could  withdraw  from  his 
bargain,  unless  the  seller  consented  to  take  a  fair  price. 

Rights  and  Dutucs. 

DUTIBS  OF  Seller  (Venditor)=:zBlQBl!S  in  pereanam  of  Buteb 
(Emptor). 

A.  In  the  Absence  of  Special  Agreement, 

The  distinction  here  followed  is  recognised  by  the  Roman 
jurists.  Ulpian  (D.  19,  1,  11,  1)  observes  that  in  a  contract 
bonaejideif  the  first  principle  is  to  carry  out  the  intentions  of 
the  contracting  parties.  If  the  parties  are  silent,  then  the 
duties  are  such  as  naturally  pertain  to  the  contract.  This 
statement  is  rendered  more  explicit  by  another  text  from 
Ulpian,  which  puts  the  distinction  on  its  proper  basis,  that  the 
parties  when  silent  are  presumed  to  abide  by  the  recognised 
custom.  (Ea  enim  quae  aunt  maris  et  eonsuetudints^  in  bcnae  fidd 
judidis  debent  ventre.)  (D.  21,  1,  31,  20.)  This  points  to  the 
true  origin  of  the  group  of  duties  now  to  be  described.  When 
the  parties  are  silent,  custom  speaks. 

I.  The  seller  is  bound  to  debVer  the  thing  sold  (prcesua^ 
tradere  rem)  to  the  buyer.    CD.  19, 1,11,  2.)  If  the  thing  sold  were 
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a  re$  mancipi,  the  seller  must  transfer  it  by  maneipatio.  (Paul, 
Sent  1,  13,  4)  The  seller  was  not  bound  to  make  a  good  title 
and  vest  the  ownership  in  the  buyer  (D.  18,  1,  25,  1 ;  D.  19, 
4;  1,  pr.),  but  he  must  give  the  buyer  such  possession  as  would 
enable  him  to  triumph  in  a  possessory  suit.  (D.  19,  1,  11, 13.) 
Hence  a  person  could  make  a  valid  contract  of  sale,  although 
he  was  not  the  owner,  if  he  had  poasessio.  (D.  18,  1,  28.) 
Indeed,  if  the  vendor,  by  special  agreement,  promised  to  make 
the  buyer  owner,  as  well  as  possessor,  it  was  held  that  the 
transaction  was  not  a  contract  of  sale,  but  an  exchange.  (See 
p.  369.  D.  12,  4,  16.)  In  exchange  or  barter,  the  obligation 
on  both  sides  was  to  give  a  good  title  to  the  ownership 
(daminnan)y  and  not  merely  to  the  possessio.  (D.  19,  4,  1,  3.) 
From  the  circumstance  that  upon  the  sale  of  a  res  mancipi,  the 
vendor  must  convey  the  thing  sold  by  maneipatio,  it  may  be 
inferred,  not  altogether  without  probability,  that  the  rule  in 
Barter  obtained  at  first  in  Sale.  It  is  the  natural  and  the 
reasonable  rule,  since  the  purpose  of  the  contract  of  sale  is  the 
exchange  of  the  ownership  of  a  thing  for  coin. 

The  meagreness  of  the  obligation  imposed  upon  vendors 
was  supplemented  by  an  obligation,  in  later  times  implied  by 
law,  to  warrant  the  buyer  against  eviction.  At  first  this  duty 
arose  only  from  express  stipulation  ;  and  it  is  probable  that  the 
obligation  to  give  a  mere  possessory  title  originated  in  the 
same  way  {vacuam  possessionem  tradi).  (D,  19,  1,  3, 1 ;  D.  22, 
1,  4.)  A  probable  explanation  of  this  anomaly  has  been  already 
offered  (p.  369).  To  the  latest  period,  the  rule  was  strictly^ 
maintained,  and  the  only  concession  that  appears  to  have  beeu 
made  is  that,  if  a  person,  other  than  the  vendor,  attacked  the 
title  before  the  price  was  paid  (whether  the  thing  sold  had  been 
delivered  or  not),  the  buyer  was  not  obliged  to  pay  the  price, 
unless  substantial  sureties  were  given  to  guarantee  him  the  res«^ 
titution  of  his  money,  in  case  he  were  evicted.  (Vat  Frag. 
12  ;  C.  8,  45,  24.) 

An  heir  nllB  toGkdot  an  estate  of  which  Titina  has  heen  pat  m  poneasiontoseoaie 
a  Ugmsj,    The  heir  cannot  fulfil  his  obligation  although  he  is  owner.    (D.  19,  1,  2,  1.) 

Tltias  has  a  nsnfmot  of  Gains'  farm.  Gains  sells  the  farm  to  Maevins.  Gains 
mnst  redeem  the  farm  before  he  can  give  Maevins  free  possession.     (D,  19, 1,  7.) 

Julias  sells  a  farm  over  which  a  right  of  way  exists  to  a  neighbouiing  farm.  This 
b  not  inooncistent  with  the  delivery  of  the  free  possession.     (D.  18, 1,  59.) 

Tittns,  hdr  of  Sempronins,  sold  a  farm  to  Septicius  in  these  terms  :— **  The  land  of 
Sempitmiua,  and  all  his  rights  thereon,  you  will  buy  for  so  much."  The  land  was 
dB&rered ;  but  its  boundaries  were  not  pointed  out  Oan  TtHua  be  oompelled  to  pro- 
dooe  the  title-deeds  of  the  inheritance,  and  show  «hat  rights  Sempronins  had,  and 
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whftt  an  the  bonmlMies  t  Certainly ;  and  if  no  raoh  title<deeda  exist,  Titin  mmt 
still  point  ont  the  houndariei,  as  fixed  by  usage.     (D.  19, 1,  48.) 

A  creditor  to  whom  a  farm  was  mortgaged,  and  who  had  poeseasion  of  the  receipts 
of  taxes  (ehirographa  tnbtUorum),  sold  it  to  Maevins,  with  a  condition  that  Maeyius 
should  pay  any  tribute  that  might  be  dne.  The  same  land,  on  account  of  alleged 
arrears  of  taxes,  is  sold  by  the  contractor  of  the  district,  and  Maevlus  buys  it  and 
pays  the  ptice,  Maevios  can  compel  the  creditor  to  deliver  up  to  him  the  receipts  for 
the  taxes  that  have  been  paid.     (D.  19,  1,  52,  pr.) 

In  the  absence  of  any  agreement  to  the  contrary,  a  sale  of  a  house  included  all  that 
WIS  commonly  regarded  as  part  of  it,  or  was  intended  for  the  permanent  better  en- 
joyment of  the  house.  (D.  19,  1,  18,  81 ;  D.  19, 1,  17,  7.)  For  detafls,  see  D.  19, 
1,  88,  2  5  D.  19,  1,  17,  8 ;  D.  19,  1.  16 ;  D.  19, 1,  18,  1 ;  D.  18, 1,  78  ;  D,  18,  1,  40. 
6 ;  D.  18,  1,  76  ;  D.  60, 16,  245,  1. 

The  sale  of  a  farm  included  the  crop  on  the  ground  and  filxtures  in  the  soil,  but 
not  living  animals,  as  fishea  in  a  pond.  (D.  19,  1,  17,  1 ;  D.  6,  1,  14;  D.  19, 
1,  16 1  D.  19, 1, 16.)    It  did  not  include  what  was  ordinarily  called  ruta-eaeaa  (B. 

18,  1,  66,  2),  ie.,  things  dug  up  {enUa),  aa  gravel,  lime,  eta ;  or  cut,  as  trees.     (D. 

19,  1.  17,  6.) 

Tlie  sale  of  slaves  did  not  cany  with  it  the  slave's  peoiMum,  unless  specially  agreed 
upon.     (D.  18,  1,  29.) 

The  obligation  to  deliver  was  conditional  npon  the  payment 
of  the  price.  The  seller  was  not  obliged  to  part  with  the  thing 
sold  until  he  had  got  his  money,  and  the  whole  of  his  money. 
(D.  19,  1,  50;  D.  18,  4,  22.)  The  vendor  keeps  the  thing  quasi 
pignus.     (D.  19,  1,  13,  8.) 

Titius  sells  wheat  to  Gains  for  10  awrei,  and  Gaius,  before  the  wheat  is  delivered  to 
liim,  dies,  leaving  two  heirs.  One  of  the  heiis  cannot^  by  offering  6  aurei,  get  the 
half  of  the  wheat  Titius  is  not  bound  to  part  with  any  of  it  until  he  gets  the  whole 
price.     (D.  18,  1,78,2.) 

11.  Prior  to  the  delivery  of  the  thing  sold  to  the  buyer,  the 

seller  mnst  take  as  much  care  of  it  as  a  good  paterfamilias.     (D. 

18,  1,  35,  4.)     He  is  responsible  for  eustodia  and  diligeniicu     (D. 

19,  1,  36.) 

This  obligation  might  be  diminished  or  enlarged.  It  was 
diminished  if  the  buyer  refused  to  accept  the  thing,  or  neglected 
to  take  it  away  after  he  was  bound  to  do  so.  (D.  18,  6,  17  ;  D. 
18,  6,  12.)  K  no  time  were  agreed  upon,  the  seller  ought,  after 
a  reasonable  time,  to  give  notice  to  the  buyer  to  remove  the 
goods.  (D.  18,  6,  4,  2.)  If  both  buyer  and  seller  made  delay 
(mara\  it  was  the  same  as  if  the  buyer  alone  were  in  delay. 
(D.  19,  1,  51.)  When  the  buyer  made  delay  (mora),  the  seller 
was  responsible  only  for  wilful  misconduct  or  extremely  gross 
negligence  (dolus),  as  in  the  case  of  a  depositee.  (D.  18,  6, 
17.)  On  the  other  hand,  if  the  seller  refused  to  give  up  the 
thing  at  the  proper  time,  and  was  thus  in  delay  (mora),  he  was 
rei^nsible  not  only  for  due  care  {diUgetUia)^  but  for  accidental 
loss. 
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Tithis  8eU»  a  bouM  to  Qwus.  The  adjoining  bouw  is  in  a  rninont  condition  and 
threatens  to  fall.  TitiuB  does  not  require  the  owner  of  the  dangerous  property  to  give 
security  {cauHo  damni  irtfeeU),  and  before  the  house  sold  is  delivered  to  Gains,  it  is 
injured  by  the  fall  of  the  next  house.  On  account  of  his  negligence  in  not  requiring 
■ecuiity,  Titius  must  pay  for  the  damage  mutained.    (D.  19, 1,  86.) 

Sempronius  sells  a  house  to  SeptioSns,  but  before  the  time  for  d^verj,  it  is  burned 
down  by  the  carelessness  of  a  slave  belonging  to  Sempronius,  and  employed  to  watch 
the  property.  Does  the  loss  fall  upon  Sempronius  or  Septidus  ?  If  Sempronius 
showed  ordinary  care  in  selecting  the  slave  to  watch  the  house^  he  was  not  responsible. 
(D.  18,  6, 11.) 

Titius  sells  a  slave  to  Gallus.  After  the  sale,  Titius  orders  the  slave  to  do  some 
dangerous  work,  and  the  slave  breaks  his  leg.  Is  Titius  responsible  for  the  damage  9 
Labeo  said  if  Titius  ordered  the  slave  to  do  what  he  was  accustomed  to  do  before  the 
sale,  and  what  he  would  have  ordered  him  to  do  if  the  sale  had  not  taken  place,  he  is 
not  responsible.  Paul  took  a  different  view,  and  said  the  question  was  whether  the 
work  was  so  dangerous  that  a  prudent  man  would  not  have  ordered  it  to  be  dome  either 
before  or  after  the  sale.     (D.  19,  1,  54,  pr.) 

in.  The  seller  must  compensate  the  buyer  in  the  event  of 
his  being  evicted  by  law  from  the  whole  or  part  of  the  thing 
bought.     (D.  41,  3,  23, 1 ;  C.  4,  52,  5  ;  C.  8,  45,  6.) 

This  obligation  was^  often  created  by  express  agreement. 
The  technical  phrase  was  habere  licere^  that  the  buyer  should 
have  undisturbed  possession  of  what  he  bought.  To  the 
stipulation  a  penalty  was  added,  in  Rome,  generally  of  twice 
the  price  of  the  thing  sold,  elsewhere,  varying  according  to 
local  custom.  (D.  21,  2,  6.)  The  stipulation  was  kept  up  for 
the  sake  of  the  penalty,  long  after  the  obligation  to  pay  for 
eviction  was  recognised  as  a  duty  of  the  seller.  Hence  the 
obligation  to  answer  for  eviction  presents  itself  under  three 
aspects.  (1.)  The  buyer  stipulates  for  a  penalty  in  the  event 
of  his  being  evicted.  (2.)  If  no  penal  stipulation  was  made, 
the  buyer  could  at  any  time,  prior  to  eviction,  call  upon  the 
seUer  to  make  it.  (3.)  If  neither  the  stipulation  nor  any 
demand  for  it  was  made,  and  the  buyer  was  evicted,  the  seller 
was  bound  to  g^ve  compensation.  These  three  cases  will  be 
examined  separately. 

1.  A  stipulation  is  made,  on  this  condition,  that  the  seller 
promises  to  the  buyer  twice  the  price  paid  by  him  if  he  is 
evicted  by  law  from  the  thing  sold.  If  the  promise  were  that 
the  buyer  should  have  undisturbed  possession  {liahere  lieere), 
the  seller  was  bound  to  pay  the  penalty  if  the  buyer  was  evicted 
by  any  one  ;  if,  however,  the  promise  were  that  the  seller  and 
those  claiming  under  him  would  not  disturb  the  buyer,  the 
penalty  could  not  be  exacted  if  an  eviction  were  made  by  any 
other  than  those  persons.     (D.  19,  1,  11, 18.)    If  an  eviction 
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took  place,  the  penalty  became  due  (sHpuiatio  ixmmtiUitwr).  In 
order  that  the  penalty  should  become  due,  five  things  must 
concur. 

1^  The  seller  must  have  promised  absolutely.  Thus,  if  he 
declined  to  guarantee  for  eviction  in  certain  cases,  the  penalty 
was  not  due. 

In  saUing  %  tbiFe,  the  owner  gn«ranteed  against  eviction,  onleM  the  eviction  took 
the  form  of  the  freedom  of  the  slave.  If  the  slave  were  free  at  the  time  of  sale,  or 
were  a  «taliitt&er,  the  buyer  oonld  not  recover  the  penalty.    (D.  21,  2,  69,  pr.) 

2^.  The  ground  of  the  eviction  {causa  evictianU)  must  have 
existed  at  the  date  of  the  sale. 

A  slave  was  sold  without  his  peeuUum.  The  slave  took  away  part  of  his  peeuUum 
to  his  new  master,  who  was  thereupon  sued  for  theft  The  penalty  for  Uie  theft 
ezoeeded  the  value  of  the  slave,  and  the  buyer  surrendered  the  slave  to  his  old  master 
{noxoB  dedUio).  The  buyer  was  nevertheless  bound  to  pay  the  price.  If  the  theft  had 
occurred  before  the  sale,  and  the  buyer  had  been  obliged  to  surrender  the  slave,  then 
the  penalty  for  eviction  would  have  been  due.     (D.  21,  2,  8.) 

8°.  The  eviction  must  be  by  order  of  a  court  of  law,  and  the 
order  must  not  be  bad  in  law.  (D.  21,  2, 16, 1 ;  D.  21, 2,  51,  pr. ; 
C.  8,  45,  15.) 

If  the  eviction  is  by  force,  the  remedy  of  the  buyer  is  the 
interdicts  to  recover  possession.     (C.  4,  49,  17.) 

If  the  buyer  goes  to  arbitration  and  loses,  he  has  no  redress 
against  the  seller,  because  he  was  not  forced  to  go  to  arbitra* 
tion.  (D.  21,  1,  56, 1.)  If  the  judge  that  ordered  the  eviction 
made  a  mistake  through  ignorance  or  stupidity,  the  buyer  had 
no  redress.  He  was  deprived  of  his  property  by  the  blunder  of 
a  judge,  a  calamity  that  ought  to  be  assimilated  to  floods  or 
the  like,  all  of  which  losses  must  be  sustained  by  the  buyer. 
(Vat.  Frag.  10 ;  C.  8,  45,  8  ;  0.  45, 15.) 

4^.  The  eviction  must  not  be  due  to  the  fault  of  the  buyer. 

If  the  buyer,  having  a  good  defence  as  possessor,  but  no  remedy  if  out  of  possessum, 
allows  the  adversary,  witfully  or  by  negligence,  to  get  possession,  he  must  suffer  the 
loss.    (D.  21,  2,  29, 1 ;  D.  21,  3,  66,  pr. ;  C.  8,  45, 19.) 

5^  The  buyer  must  give  notice  to  the  seller  of  any  threatened 
eviction,  and  allow  the  seller  to  come  in  and  defend  the  title. 
(D.  21,  2,  58, 1 ;  C.  8,  45,  20 ;  C.  8,  45,  8  ;  C.  8,  45,  17.)  The 
neglect  of  this  precaution  involved  a  forfeiture  of  the  penalty, 
unless  the  seller  was  out  of  the  way  and  could  not  be  found,  or 
had  expressly  relieved  the  buyer  from  the  necessity  of  giving 
him  notice.    (D.  21,  2,  63  ;  D.  21,  2,  56,  6 ;  D.  21,  2,  55, 1.) 

If  the  buyer  is  evicted  from  only  a  part  of  the  thing  sold,  or 
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from  the  nsufruct  of  it,  the  seller  must  pay  twice  the  proportion 
of  the  price  that  ought  to  be  giveu  for  what  is  lost,  not  twice 
the  whole  price.     (D.  21,  2,  13 ;  D.  21,  3,  14.) 

2.  If  no  stipulation  were  made  at  the  time  of  the  sale,  the 
seller  was  bound  to  promise  a  penalty  of  double  the  price  by 
stipulation,  but  not  to  give  sureties  for  the  amount.  (D.  21,  1, 
31,  20 ;  D.  21,  2,  37,  pr. ;  D.  21,  2,  56,  pr.)  This  obligation 
seems  to  have  rested  on  an  edict  of  the  Curule  -Sldile,  the  terms 
of  which  have  not  come  down  to  us.  It  was  confined,  probably 
by  the  terms  of  the  edict,  to  sales  of  articles  of  value — ^as  pearls, 
precious  stones,  silk  garments,  slaves.  (D.  21,  2,  37,  1.)  It 
seems  also  that  the  defendant  was  compelled  to  pay  double  it 
he  refused  to  promise.     (D.  21,  2,  2.) 

3.  If  no  stipulation  were  made,  and  the  buyer  was  evicted, 
the  seller  was  bound  to  give  him  compensation.  (C.  8,  45,  6 ; 
D.  19,  1,  3,  pr. ;  Paul,  Sent.  2, 17,  1 ;  D.  21, 2,  76.)  This  obliga- 
tion was  imposed  in  the  absence  of  a  penal  stipulation,  and  the 
seller  was  bound  simply  for  compensation,  not  for  a  penalty. 
(D.  21,  2,  60.) 

The  measure  of  damages  was  not  the  price  the  buyer  gave 
for  the  thing,  but  the  loss  he  suffered  by  the  eviction.  (Quanti 
tua  interest  reni  evictam  non  esse;  non  quantum  pretii  nomine 
dedisii)  (C.  8, 45, 23.)  Hence  the  amount  payable  was  greater 
or  less,  according  as  the  thing  increased  or  lessened  in  value. 
(D.  21,  2,  70 ;  C.  8, 45,  9.)  In  no  case,  however,  where  the  seller 
was  ignorant  of  the  flaw  in  his  title,  could  he  be  compelled  to 
pay  more  than  twice  the  price  as  compensation  for  eviction. 
(D.  19,  1,  44.) 

The  stipulation  being  for  a  penalty  was  construed  strictly ; 
the  obligation  considered  as  of  the  essence  of  a  contract  in 
good  faith  was  interpreted  more  liberally,  with  less  regard  to 
the  letter  and  more  to  the  spirit  of  the  conti*act. 

V.  As  regards  the  exception  of  grounds  of  eviction  (causae 
emetionis). 

A  slave  Ib  sold  by  TitinB,  who  Bays,  in  a  general  way,  that  the  slave  is  entitled  to 
liberty  upon  the  happening  of  an  event,  but  without  disclosing  the  event  If  the 
buyer  did  not  know  tiie  condition,  he  can  demand  compensation  ;  but  in  this  case  the 
penalty  of  stipulation  oould  not  be  exacted.     (D.  21,  2,  69,  5.) 

2^  In  the  penal  stipulation  the  eviction  must  be  by  law ;  but 
m  this  obligation  bones  Jidei,  that  is  not  necessary  ;  it  is  enough 
if  the  thing  sold  were  not  the  property  of  the  seller.  (D.  21,  2, 
41,  1 .)     Thus,  if  the  buyer  himself  subsequently  bpeomesT  the 
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owner  of  the  thing  sold,  he  can  recoTer  damages  as  for  eviction. 
(D.  19,  1,  13, 15.) 

A  vase  is  left  to  Titias  as  a  legacy  upon  a  conditioiL  Titios,  knowing  nothing  of 
the  legacy,  buys  the  vaae  from  the  heir.  He  can  recover  the  price  in  an  action  for 
breach  of  contract  of  eale.     (D.  19,  1,  29 ;  D.  80, 1,  84,  5.) 

Grains  sellB  a  slave  belonging  to  Sempronios  to  Titins,  and  Sempronius  dies,  leaving 
Titius  his  heir.    Utius  can  compel  Gains  to  restore  the  price  of  the  slave.    (D.  21, 2, 9. ) 

The  other  conditions  (3®,  4®,  and  5®)  apply  equally  to  the 
general  obligation  and  the  penal  stipulation. 

IV.  The  seller  must  suffer  the  sale  to  be  rescinded,  or  give 
compensation  in  the  option  of  the  buyer,  if  the  thing  sold  has 
faults  (unknown  to  the  vendor)  that  interfere  with  the  posses- 
sion and  enjoyment  of  it  (D.  19, 1, 13, 1.)  If  the  seller  knows 
of  the  faults  and  conceals  them,  he  is  guilty  of  bad  faith  {dolus)^ 
and  is  liable  even  for  consequential  damage.  (D.  19, 1,  13,  pr.) 
In  speaking  of  this  duty  (IV.),  therefore,  it  is  assumed  through- 
out that  the  seller  was  ignorant  of  any  faults  in  the  thing  sold. 

We  are  left  in  no  doubt  as  to  the  source  whence  this  obliga- 
tion was  added  to  the  law  of  sale.  At  first,  no  obligation  ex- 
isted except  where  there  had  been  an  express  warranty  against 
faults  in  the  thing  sold  by  the  formal  contract  of  stipulation. 
This  explains  a  curious  restriction  in  the  duty.  The  seller  was 
not  responsible  for  all  faults,  but  only  for  those  that  hinder  the 
free  possession  of  the  thing.  This  limit  is  found  in  the  early 
forms  of  stipulations,  which  are  ascribed  to  M.  Manilius,  who 
was  consul  B.o.  148. 

"  That  those  she-goats  are  to-day  in  good  health  and  able  to 
drink,  and  that  one  may  lawfully  have  them — all  this  you 
undertake  ?  "  ^ 

"That  those  swine  are  sound,  and  that  one  may  lawfully 
have  them,  and  be  guaranteed  against  all  damage  done  by 
them ;  and  that  they  are  not  from  a  tainted  herd  (and  have 
got  over  the  fever  and  flux) — all  this  you  undertake  f  **  * 

These  stipulations  contain  no  penalty ;  and  it  may  be  inferred 
that  they  would  not  have  been  made  if  the  law  had  implied  in 
every  sale  a  warranty  against  undisclosed  faults.  It  would  thus 
appear  that  about  B.C.  150  the  obligation  of  warranty  existed 
only  when  it  was  made  expressly  by  stipulation. 

^  lUoi  CQ^ca  hodie  rede  esee  et  bibere  pone  kdberegue  recte  Ueere,  kaee  epondeene  t 
(Varro,  de  R.  R.  2,  8,  6  ;  D.  19,  1,  11,  4.) 

'  HUuce  sues  eanae  esee  hahereque  recte  licere  nootaeque  praettari  neqw  de  peoore 
vwrboeo,  e$$e  spondeme  t  To  which  some  add—perftmctue  eeee  a  febri  eC  » foria, 
(Varro,  de  R.  R.  2,  4.  6.) 
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The  next  step  was  taken  by  the  Curule  -Sdile,  who  had 
jurisdiction  over  the  markets,  and  naturally  took  a  special 
interest  in  the  law  of  sale.  The  reason  for  his  intervention  is 
manifest.  The  seller  knows,  or  at  least  has  the  means  of  know- 
ing, what  are  the  faults  in  the  thing  sold,  but  his  interest  is  to 
conceal  them  in  order  to  effect  a  sale  or  enhance  the  price ;  the 
buyer,  on  the  other  hand,  has  the  strongest  interest  in  knowing 
the  exact  worth  of  the  thing  sold,  but  his  opportunities  of 
knowing  are  very  slender.  (D.  21,  1,  1,  2.)  There  is,  there- 
fore, nothing  unfair  in  throwing  upon  the  seller  the  obligation 
of  disclosing  any  important  defects  in  the  thing  he  wishes  to 
sell  This  is  especially  important  in  the  sale  of  animeds  and 
slavea  Slaves  were  common  and  valuable  articles  of  mer- 
chandise, and  they  were  liable  to  have  serious  undisclosed 
&ult&  It  would  have  been  very  inconvenient  if  it  had  been 
as  dangerous  to  buy  a  slave  in  Rome  as  it  is  to  buy  a  horse  in 
Engl€md. 

I.  The  effect  of  the  edict  of  the  Curule  iEdile  was  to  impose 
on  the  seller  an  obligation  to  warrant  the  absence  of  certain 
faults  in  slaves,  animals,  and  other  things,  with  or  without  a 
stipulation.  (D.  21,  1,  31,  20;  C.  4,  49,  14.)  If  the  seller  did 
not  do  so,  and  faults  were  subsequently  disclosed,  then  the  sale 
could  be  rescinded,  or  a  deduction  made  from  the  price,  in  the 
option  of  the  buyer.     (D.  21,  1,  48,  1.) 

"  Those  that  are  selling  slaves  shall  inform  the  buyers  what 
disease  or  defect  each  has  ;  which  is  a  runaway  or  wanderer,  or 
still  liable  to  be  claimed  for  some  wrong.  And  all  those  things 
they  shall,  as  in  duty  bound,  when  the  slave  comes  to  be  actually 
sold,  openly  and  clearly  declare.  If  a  slave  has  been  sold  despite 
the  foregoing,  or  has  been  in  a  state  altogether  different  from 
what  was  promised,  with  or  without  stipulation,  at  the  sale,  and 
it  is  alleged  that  in  that  respect  a  warranty  ought  to  have  been 
given,  we  shall  give  an  action  to  cancel  the  sale  not  only  to 
the  buyer,  but  to  all  to  whom  the  property  belongs.  On  the 
other  hand,  if  the  slave  has  been  impaired  in  value  after  the 
sale  and  delivery  by  an  act  of  the  buyer  or  his  agent  or  house- 
hold ;  or  if  any  offspring  of  it  has  been  acquired  after  the  sale ; 
or  if  there  has  been  any  accessory  to  it  in  the  sale,  or  the  buyer 
has  gathered  any  finiit, — all  shall  be  restored. 

''Likewise,  if  a  slave  has  committed  a  capital  offence,  or 
attempted  suicide,  or  been  sent  to  the  amphitheatre  to  fight 
with  wild  beasts,  all  these  things  shall  be  mentioued  in,  the 
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sale ;    and  if  they  are  not^  the  seller  shall   be   liable   to  an 
action, 

"  Still  more :  if  anyone  knowingly  has  offended  in  the 
premises,  he  shall  be  liable  to  an  action.     (D.  21,  1, 1,  1.) 

"The  sellers  of  beasts  of  burden  shall  openly  and  plainly 
declare  what  disease  or  defect  each  has ;  and  as  they  are  sold 
equipped  in  their  best  harness,  so  shall  they  be  delivered  to 
the  buyer.  If  anyone  offends  in  the  foregoing,  we  shall  give 
actions  against  him  as  follows  : — ^For  the  restitution  of  the 
harness,  or  cancelling  the  sale  because  of  its  non-delivery 
within  sixty  days  ;  for  disease  or  defect,  to  cancel  the  sale, 
within  six  months;  for  disease  or  defect,  to  obtain  a  deduction 
of  the  price,  within  one  year. 

"If  a  pair  of  beasts  of  burden  are  sold  together,  and  the  sale' 
is  liable  to  be  cancelled  for  one,  the  other  may  be  returned." 
(D.  21,  1,  38,  pr.) 

*'In  all  that  herein  relates  to  the  soundness  of  beasts  of 
burden,  the  same  shall  be  observed  in  regard  to  all  other 
cattle."     (D.  21,  1,  38,  5.) 

The  terms  of  the  edicts  differ,  bnt  the  times  mentioned  in  the  edict  relating  to 
beasts  of  burden  were  transferred  to  the  sale  of  slaves  (Paul,  Sent.  2,  17,  5) ;  and 
mbetantially  the  two  edicts  may  be  read  together.  (D.  21,  1,  88,  2.)  In  order  that 
the  edicts  should  apply,  the  following  conditions  must  exist :  (1)  The  fault  must 
exist  at  the  time  of  the  contract  (C.  4,  58,  3) ;  and  (2)  the  buyer  must  be  ignorant 
of  the  fault,  although  ignorance  of  the  seUer  is  no  excuse.  (D.  21,  1,  48,  4 ;  D.  21,  1, 
1,  6  ;  D.  21,  1,  61,  pr.) 

Morbus  (disease). — Sabinas  defines  it  as  "an  abnormal  condition  of  the  body,  which 
impairs  its  usefulness  "  {morbus  esi  habitus  cujusque  corporis  conUra  naturaiUf  qui  usum 
tjus  facib  deteriorem).  (D.  21,  1,  1,  7.)  Disease  may  be  in  the  body  generally,  as 
fever  ;  or  in  some  part  only,  as  blindness  and  lameness.     (D.  21,  1,  1,  8.). 

The  want  of  teeth  is  not  a  disease,  says  Labeo,  for  then  all  newborn  children  would 
be  diseased.    (D.  21, 1,  11.) 

Labeo  thought  the  sterility  of  a  female  slave  was  a  disease,  within  the  meaning  of 
the  edict ;  but  Trebatius  said  it  was  not,  if  it  did  not  arise  from  some  special  disease. 
(D.  21,  1,  H,  3.) 

VUium  (defect)  is  distinguished  from  disease.  All  diaease  is  defect,  but  all  defect 
is  not  disease.  (D.  21,  1,  11.)  Morbus  is  a  temporary,  vitium  is  a  permanent  and 
inherent  defect  (D.  50,  16,  101,  2),  as  a  one-eyed  or  stammering  slave,  a  biting  or 
kicking  horse,  an  ox  that  gores.     (D.  21,  1,  1,  7;  D.  21,  1,  4,  8.) 

In  regard  to  both  morbus  and  vitMim,  it  is  to  be  observed  that  they  included  only 
defects  of  the  body,  not  of  the  mind,  unless  the  mental  defect  clearly  arose  from  some 
bodily  aihnent  (D.  21, 1,  4,  2 ;  D.  21, 1,  4,  8  ;  D.  21, 1,  4,  1) ;  and  even  of  the  bodily 
ailments,  only  those  sufficiently  serious  to  impair  the  usefulness  of  the  slave  or  animal. 
(D.  21,  1,  1,  8 ;  D.  21,  1,  4,  6  ;  D.  21, 1,  6,  1 ;  D.  21,  1,  10,  2.) 

Fugiiiwus  and  erro  (runaway  and  wanderer).  A  runaway  is  one  that  esoapea 
beyond  the  reach  of  his  master,  with  the  intention  of  deserting  his  service.  (D.  21, 1^ 
17,  pr.)  There  must  be  an  intention  to  desert  (D.  21,  1,  17,  3),  and  an  actual  < 
beyond  the  control  of  his  master.     (D.  21, 1,  17,  18.) 
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£fTo  or  wanderer  is  one  that  is  in  the  habit  of  stayin^r  away  from  home,  wandering 
aboat  with  no  particular  object^  and  returning  home  after  a  time.     (D.  21,  1, 17,  14.) 

The  edict  mentions  a  runaway,  but  not  a  thief  (fur).  This  seems  a  curious  incon- 
dstency,  a  thief  being  scarcely  leas  objectionable  than  a  runaway.  The  reason  assigned 
is  that  a  thief  may  be  peaceably  possessed ;  but  the  vice  of  running  away  is  one  incon* 
nstent  with  the  possession  of  the  slave  {habere  lieere).    (D.  19,  1,  18,  1.) 

ViUum  noxcB, — In  consequence  of  the  rule  that  the  responsibility  for  a  slaves 
delict  attaches  to  his  master  at  the  time  of  action  brought^  it  was  not  safe  to  buy  a 
dave  without  a  special  warranty  that  no  such  liability  was  attached  to  the  slave. 
(D.  21. 1,17,  18.) 

Another  fault  seems  to  h|bve  been  included  in  the  edict ;  not  to  sell  an  old  hand  for 
»  new  {ne  veteraior  pro  ncvicio  veneat)  (D.  21,  1,  37) ;  the  temptation  was  of  course  to 
represent  a  slave  as  more  docile,  in  order  to  enhance  the  price.     (D.  21, 1,  66,  2.) 

It  seems  also  that  the  seller  was  bound  to  disclose  the  nationality  of  the  slavey 
otherwise  the  sale  might  be  cancelled  ;  for  the  nationality  was  often  a  most  material 
circimistance  in  the  selection  of  a  slave.     (D.  21,  1,  81,  21.) 

An  extension  was  given  to  the  edict  by  the  interpretation  of 
the  jurists.  The  edict,  in  terms,  specifies  certain  faults  that 
must  be  disclosed,  and  requires  a  warranty  to  be  given  orally, 
with  or  without  stipulation  (dictum  pramissumve).  The  jurists 
held  that  a  warranty  in  respect  of  faults  not  specified  in  the 
edict,  given  orally,  with  or  without  stipulation,  should  have  the 
same  effect  as  a  warranty  given  under  the  terms  of  the  edict 
<D.  21,  1,  18.)  Hence,  if  anyone  affirmed  anything  of  a  slave 
that  was  not  true,  or  denied  anything  that  was  true,  as  saying 
that  he  was  not  a  thief  when  he  was,  or  that  he  was  a  skilled 
workman  when  he  was  not,  then  an  action  lay  against  him. 
(D.  21,  1,  17,  20.) 

But  every  recommendation  of  his  goods  by  a  seller  was  not 
construed  into  a  warranty.  Language  of  mere  praise  was 
scrupulously  distinguished  from  promises  intended  to  create  a 
liability.  (D,  21, 1,  19.)  If  a  seller  said  his  slave  was  steady, 
you  were  not  to  expect  the  gravity  and  sobriety  of  a  philosopher ; 
if  he  said  the  slave  was  active  and  vigilant,  it  was  not  to  be 
supposed  that. he  worked  night  and  day.  (D.  21,  1,  18,  pr.) 
So,  if  the  slave  was  said  to  be  an  artificer,  you  must  only  expect 
what  was  ordinarily  looked  for  in  an  artificer.     (D.  21, 1,  19,  4.) 

The  edict,  so  far  as  its  exact  terms  have  been  preserved  to 
ns,  applies  only  to  slaves  and  cattle  {res  se  moventes),  not  to 
moveable  and  still  less  to  immoveables.  We  are  assured, 
however,  by  Ulpian,  that  it  included  all  these  classes  of  things. 
(D.  21,  1,  1,  pr. ;  D.  21, 1,  63.)  An  example  is  given  in  the 
Digest  (D.  21,  1,  49)  of  pestilential  land,  the  sale  of  which 
might  be  cancelled,  and  another  in  the  Code  (C.  4,  58,  4) 
j:>f  land  bearing  poisonous  herbs  or  grass. 
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Again,  when  a  vessel  was  sold  there  was  an  implied  warranty 
of  its  soundness.  (D,  19,  1,  6,  4.)  But  this  decision  was  not 
arrived  at  without  a  conflict  of  opinion  ;  Labeo  and  Pomponius 
held  that  there  was  an  implied  warranty,  Sabinus  that  there 
was  not. 

B.  Duties  imposed  on  the  Seller  by  Special  Agreement 

1.  It  was  entirely  in  the  power  of  the  parties  to  define  the 
quantity  or  extent  of  the  thing  sold,  or  to  reserve  rights  for 
the  seller.  Thus  the  seller  might  reserve  a  usufruct  or  habi- 
tatio,  (D.  19,  1,  58,  2 ;  D.  19,  1,  7.)  On  the  other  hand,  he 
might  warrant  the  absence  of  any  servitude  {uti  optimus  mcuBtm" 
usque  est).  (D.  50,  16,  169  ;  D.  50,  16,  90.)  Again  rata  caesa, 
which,  unless  specially  mentioned,  are  not  included  in  the  sale, 
might  be  added.  (D.  19,  1,  17,  6.)  On  the  other  hand,  the 
seller  might  reserve  all  the  edible  fruit  {pomum)  or  the  quarries 
(lapieidinae)  on  the  land.  (D.  50, 16,  205;  D.  18,  1,  77.)  But 
personal  obligations,  not  falling  within  the  class  of  praedial 
servitudes,  could  not  be  imposed. 

Luoins  Titius  promised  to  give  ammally  ont  of  his  lands  100,000  modU  of  oom 
to  the  owner  of  the  lands  of  Gains  Seins.  He  sold  the  farm,  with  an  eiqiress  olause 
that  the  land  was  sold  subject  to  all  burdens  (jiio  jwre  quaqw  eondiUone  ea  praecUa 
Lueii  hodig  tutU,  iia  vaeneimt  Uaque  habAuniur).  Notwithstanding  this  agreement, 
the  buyer  was  not  bound  to  supply  the  100,000  modU  of  grain  annually.  This  obli- 
gation is  not  a  tervitui.     (D.  18.  1,  81,  1.) 

2.  The  seller  may,  by  agreement,  make  himself  responsible 
for  the  accidental  loss  of  the  thing  sold,  or  liable  only  for 
misconduct  (dolus)^  not  for  due  care  {culpa  and  diligentia). 
(D.  18, 1,  35,  4.) 

8.  Every  seller  was  bound  to  promise  a  penalty  of  double  the 
price  on  eviction,  unless  it  was  part  of  the  bargain  that  he 
should  not  make  that  promise.  (D.  21,  2,  37  ;  D.  21,  2,  56  ; 
D.  21,  2,  4.)  If  the  seller  bargains  that  he  shall  not  pay  com- 
pensation in  the  event  of  the  buyer  being  evicted,  he  is  not 
obliged  to  pay  damages,  but  he  is  bound  to  restore  the  price 
paid  if  the  buyer  is  evicted.  (D.  21,  2,  69,  pr.;  D.  19.  1, 
11, 18.) 

4.  By  no  agreement  between  the  parties  can  the  seller  be 
exempted  from  responsibility  for  cheating  {dolus).  (D.  13, 
6,  17.) 

Titius  sells  a  thing  that  he  knowi  is  not  his  own  or  is  mortgaged,  and  baigains  to 
be  exempt  from  responsibility  for  eriotion ;  suoh  a  bargain  is  void.     (D.  19, 1,  6,  9.) 

5.  By  express  agreement  the  seller  might  bind^himself  to 

Digitized  by  vjiOG 


SALE.  503 

give  Bureties  against  eviction.     (D.  21,  2,  4,  pr.)     The  surety 
was  said  to  be  auctor  secimdus. 

Duties  of  Buyer  (Emptor)  =  Rights  in  personam 
OP  Seller  ( Venditor). 

A.  Duties  imposed  upon  the  Buyer  without  Special  Agreement 

1.  The  buyer  must  pay  the  price  agreed  upon.  He  is  bound 
not  merely  to  deliver  the  money,  but  to  give  a  good  title  to  it 
(D.  19,  1, 11,  2.)  Thus  a  payment  of  the  price  with  money 
belonging  to  the  seller  is  no  payment  at  all.     (C.  4,  49,  7.) 

If  the  buyer  does  not  pay  on  delivery  of  the  thing  sold,  and 
has  not  got  credit,  he  must  pay  interest.  (D.  19,  1, 13,  20 ;  D. 
19,  1,  13,  21 ;  Paul,  Sent.  2,  17,  9.)  If  credit  has  been  given, 
interest  is  due  from  the  expiration  of  the  credit.  If,  before  the 
money  is  paid,  the  ownership  of  the  thing  sold  is  called  in 
question,  the  buyer  is  not  bound  to  pay,  unless  sureties  of  the 
highest  trustworthiness  are  offered  in  case  of  eviction.  (Vat, 
Frag  12  ;  D.  18,  6,  18,  1.) 

2.  The  buyer  ought  to  accept  delivery  ;  and  he  may  be  com- 
pelled to  remove  what  he  has  bought  by  the  actio  ex  vendito. 
(D.  19, 1,  9.) 

3.  The  buyer  must  pay  the  expenses  the  seller  is  put  to  in 
keeping  the  thing  sold  prior  to  delivery — as,  «.^.,  repairing  a 
house,  providing  medical  attendance  or  teaching  to  a  slave,  or 
the  expenses  of  burying  a  slave  (D.  19, 1, 13,  22),  and  generally 
expenditure  honestly  and  properly  incurred.  (C.  4,  49,  16.) 
The  seller  must,  however,  furnish  a  slave  sold  with  food,  if  he 
has  the  services  of  the  slave,  and  the  buyer  does  not  make 
delay  in  receiving  the  slave,     (D.  19,  1,  38, 1.) 

B.  Duties  imposed  on  the  Buyer  by  Special  Agreement. 

1.  Bight  of  pre-emption  to  seller  (pactum  protimiseos).  On  a 
sale,  a  seller  could  bargain  that  the  buyer  should  not  sell  the 
thing  to  anyone  except  himself.     (D.  18,  1,  75  ;  D.  19, 1,  21, 5.) 

2.  The  seller  might  make  it  a  term  of  the  contract,  that  the 
thing  sold  should  be  let  to  him  at  a  given  rent     (D.  19, 1, 21, 4.) 

3.  It  might  be  agreed  that  a  female  slave  should  not  be  em- 
ployed for  immoral  purposes.  (C.  4,  56,  3.)  The  seller  could 
not  after  the  sale  withdraw  the  condition ;  and  a  violation  of 
it  enabled  the  slave  to  claim  her  freedom.     (C.  4,  56,  1.) 

4.  A  slave  might  be  sold  with  the  ondition  that  he  should 
be  removed  from  a  certain  district.     (D.  18,  7,  5  ;  C.  4,  55,  5.) 

5.  A  slave  might  be  sold  on  condition  that  he-should  be 
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manumitted.  (C.  4,  57,  6.)  To  these  examples  many  more 
might  be  added  if  it  were  necessary.  Often  these  special 
duties  were  imposed  by  stipulation,  especially  when  a  penalty 
was  added;  but  a  mere  oral  agreement  without  stipulation 
was  perfectly  valid. 

Investitive  Facts. 

The  contract  of  sale  is  made  as  soon  as  the  price  is  agreed  on,  although 
it  is  not  as  yet  paid  over,  nor  even  an  earnest  given  ;  for  what  is  given  as 
an  earnest  is  a  proof  (not  a  part)  of  the  contract  of  sale.  This  ought  to  hold 
only  in  the  case  of  unwritten  contracts  of  sale ;  for  in  such  sales  we  have 
made  no  change.  But  in  those  that  are  made  by  writing,  we  have  deter- 
mined that  the  sale  is  not  complete  unless  instruments  of  sale  are  written 
out  by  the  contracting  parties ;  or,  if  written  by  another,  signed  by  the 
maker  of  the  contract ;  and  that  if  made  through  a  tabelUo  (notary),  the 
sale  is  not  completed  unless  the  writings  are  fully  finished  in  every  part 
For  as  long  as  any  of  these  conditions  is  wanting  there  is  room  to  draw 
back,  and  either  seller  or  purchaser  can  retire  from  the  purchase  with 
Impunity.  But  we  have  allowed  them  so  to  retire  only  if  nothing  has  been 
given  as  earnest  But  if  this  has  followed  on  the  agreement,  then  whether 
the  sale  has  been  formally  put  in  writing  or  not,  he  that  refuses  to  fulfi)  the 
contract,  if  he  is  the  buyer,  loses  what  he  has  given  ;  and  if  the  seller,  is 
forced  to  restore  double,  although  nothing  was  expressly  said  about  the 
earnest    Q.  3,  23,  pr. ;  G.  3,  139.) 

The  eament  (orrAac),  if  not  part  of  the  price,  wasto  be  retomed  on  the  completion 
of  the  sale.  (D.  19, 1,  11,6;  D.  18,3,8.)  Often  a  ring  wae  given.  (D.  18,  l,85,pr.  | 
D.  14,  3,  5,  15.)  The  advantages  of  earnest  were  these  :  (1)  it  marked  off  the  stage 
of  mere  proposals  from  that  of  a  definite  agreement ;  (2)  the  forfeiture  of  the  earnest 
was  an  inducement  to  the  faithful  performance  of  the  contract. 

The  meaning  of  J.  8,  23,  pr.  seems  clear  enough,  but  it  conflicts  with  the  constitu- 
tion (C.  4,  21,  17)  referred  to  by  Justinian.  According  to  the  Institutes,  no  change 
was  made  in  the  case  of  agreements  that  were  not  to  be  reduced  to  writing.  The 
earnest  was  merely  proof  of  some  agreement,  and  there  is  no  reason  why  the  buyer 
should  get  off  from  his  contract  by  forfeiting  the  earnest  In  the  case  of  sales  to  be 
attested  in  writing,  Justinian  enacted  that  the  agreement  should  not  be  binding  at 
the  time  consent  was  given,  but  only  when  the  written  instroments  were  perfected. 
In  the  interval,  either  party  might  withdraw,  but  if  earnest  had  been  given,  only  with 
the  loss  of  the  earnest  In  the  Code,  it  is  stated  :  Illud  etiam  adjicientes,  ut  in 
posterom  si  quae  arrae  super  fadenda  emptione  cujascunque  rei  datae  sunt,  five  m 
KriptM  nvt  tint  »eri^oH$  ;  and  then  it  proceeds  as  in  the  Institutes.  According  to  tfaia^ 
the  new  rule  would  appear  to  apply  to  all  sales  whether  to  be  drawn  up  in  writing  or 
not  But  this  can  hardly  be  what  was  meant,  as  the  Institutes  say  explicitly  that  no 
change  was  made  in  unwritten  contracts  of  sale  ;  and,  it  may  be  added,  such  a  change 
was  not  called  for. 

REMEDIEa 

A.  To  Enforce  the  duties  of  the  Seller. 

I.  Actio  Empti, — This  was  an  action  by  which  the  seller  coxdd  be  compelled  to  per- 
form his  obligations  or  pay  compensation.  It  was  neoessaiy,  however,  that  the  buyer 
should  have  paid  the  price,  or  at  least  made  a  tender  of  it    (D.  19,  1«13,  8. ) 
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By  this  aotioD  aim  were  enforced  all  apecial  agreements  {pacta)  made  in  the  con- 
tract of  sale.     (D.  19, 1,  11,  1.) 

II.  AeHo  JRedh4bUaria.-'T\aB  was  the  action  given  by  the  edict  of  the  iSdile  to 
cancel  a  sale  in  consequence  of  faults  in  the  thing  add.  (D.  21,  1, 28,  7  ;  D.  21,  1, 
60.)  It  could  be  brought  by  the  buyer,  or  by  any  universal  successor.  (D.  21,  1,  28, 
6;  D.  60,  16,  171  ;  D.  21,  1,  19,  5.)  The  object  was  twofold— (1)  complete  resti- 
tntion  to  the  seller  of  the  thing  sold,  with  all  its  produce  and  accessories  ;  and  (2)  to 
give  the  buyer  the  price,  with  interest,  as  an  equivalent  for  the  restitution  of  the  pro- 
duce. (D.  21,  1,  81,  2 ;  D.  21,  1,  28,  9  ;  D.  21,  1,  27  ;  D.  21,  1,  29,  2.)  The  seller 
was  required  to  restore  the  price  before  the  buyer  delivered  up  the  things  sold.  (D. 
21, 1,  26,  10  ;  D.  21,  1,  26.) 

The  action  must  be  brought  within  six  months. 

HI.  AeUo  auHmatona  teu  quanti  minom.— This  action  is  brought  to  reduce  the 
price,  not  to  cancel  the  sale.  When  this  action  was  used,  it  was,  however,  in  the 
power  of  ibBJu(Ux  to  cancel  the  sale.     (D.  21,  1,  48,  6.) 

This  action  must  be  brought  within  one  year. 

IV.  Aaio  ex  sUpuUOu  or  eandicUo  cerH:  when  a  promise  has  been  made  by  stipu- 
lation. 

B.  To  Enforce  the  daties  of  the  Buyer. 

I,Aciio  VendUL—TMa  was  the  remedy  of  the  seller,  by  which  he  could  compel 
the  buyer  to  observe  his  duties,  whether  those  were  inherent  in  the  contract,  or  added 
by  special  agreement  as  part  of  the  sale.     (D.  18, 1,  76 ;  D.  19,  1,  11, 1.) 

IL— HIRE   (LOCATJO   CONDUCTIO). 

Definition. 

In  locatio  eonductio  one  person  (locator)  agrees  to  give  to 
another  (conductor)  the  use  of  somethmg,  or  to  do  some  work, 
in  return  for  a  fixed  sum  (merces  certa,)  (D.  19,  2,  1 ;  D.  19,  2, 
22,  1 ;  Paul,  Sent.  2,  18,  1.) 

The  contract  of  letting  on  hire  is  very  like  that  of  sale,  and  rests  on  the 
same  rules  of  law  :  for  as  the  contract  of  sale  is  made  by  agreeing  on  a 
price,  so  there  is  understood  to  be  a  contract  of  letting  on  hire  when  the 
amount  to  be  paid  is  fixed  The  acfio  locaii  is  open  to  the  letter ;  the 
actio  conducti  to  the  hirer.    (J.  3,  24  pr. ;  G.  3,  142.) 

Moreover,  just  as  it  was  a  common  question  whether  barter  was  a  con- 
tract of  sale,  so  a  question  used  to  be  raised  with  regard  to  letting  on  hire. 
The  case  put  was  this : — A  man  g^ves  you  something  to  use  or  enjoy,  and 
receives  something  else  from  you  in  turn  to  use  or  enjoy.  Now,  it  is  held 
that  this  is  not  a  letting  on  hire,  but  a  distinct  Idnd  of  contract.  If,  for  in- 
stance, a  man  has  one  ox  and  his  neighbour  too  has  one,  and  they  mutually 
agree  that  each  shall  lend  the  other  his  ox  free  every  ten  days  in  turn,  to  do 
their  work,  and  one  ox  dies  while  not  in  his  owner's  care,  then  no  acHo  locati 
or  conducti  or  commodati  is  open  to  the  owner,  for  the  loan  was  not  gratuitous ; 
but  he  must  bring  an  actio praescriptis  verbis.    (J.  3,  24,  2  ;  G.  3,  144.) 

Pert  of  the  sum  may  be  paid  in  goods,  as  when  the  landlord  agrees  to  aocept  so 
much  com  for  a  portion  of  the  rent.     (D.  19,  2, 19,  8.) 

The  price  must  be  substantial.  If  the  payment  were  a  single  coin,  there  would  be 
a  Kift  not  a  letting  for  hire.  (D.  19,  2,  46;  D.  19,  2,  20,  1.)  Hence  a  letting  to 
a  wife  for  a  mere  trifle,  as  a  favour  to  her,  is  void,  as  b^ng  a  prohibited  dona- 
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Hon.  (D.  24,  1,  62.)  Bat  the  amount  was  not  to  be  too  narrowly  acruthiifled 
if  there  was  no  frand,  and  the  intention  of  the  parties  was  to  have  a  real  letting, 
and  not  a  gift     (D.  19,  2,  22,  8  ;  D.  19,  2,  28.) 

All  we  have  said  above  (in  r^^d  to  sale)  about  leaving  the  price  to 
be  fixed  at  the  discretion  of  a  third  person,  must  be  understood  to  apply 
also  to  letting  on  hire,  if  the  pay  is  left  to  a  third  person's  discretion.  Hence, 
if  a  man  gives  dothes  to  a  fiiUerto  clean,  or  to  a  tailor  to  mend,  and  no  sum 
is  fixed  to  be  paid  at  the  time,  but  he  is  to  give  afterwards  the  sum  they 
agree  on,  then  this  is  not  properly  a  contract  of  letting  on  hire,  but  gives 
rise  to  an  actio  praescriptis  verbis,    (J.  3,  24,  i ;  G.  3,  143.) 

Sale  differs  from  letting,  as  ownership  differs  from  a  tem- 
porary use. 

If  I  deliver  to  you  gladiators  on  these  terms,  that  for  each  man  that 
comes  out  unhurt  I  shall  be  given  twenty  denarii  as  the  price  of  his  toil 
{fro  sudore)y  and  for  each  man  that  is  killed  or  disabled  one  thousand 
denarii^  it  is  a  question  whether  this  is  a  contract  of  sale  or  of  letting  on 
hire.  The  better  opinion  is,  that  as  regards  those  that  come  out  unhurt 
the  contract  is  one  of  letting  on  hire ;  but  that  as  regards  those  that  are 
killed  or  disabled,  it  is  one  of  sale.  Which  it  is  to  turn  out  in  each  case 
depends  on  accident,  just  as  if  the  sale  or  letting  on  hire  were  conditional : 
for  there  is  no  doubt  now  that  things  can  be  sold  or  let  out  conditionally. 
(G.  3,  146.) 

Another  disputed  case  is  this  :  If  Titius  agrees  with  a  goldsmith  that  the 
goldsmith  shall,  out  of  his  own  gold,  make  rings  of  a  certain  weight  and  shape 
and  receive  say  ten  aurei^  is  this  a  contract  of  sale  or  of  letting  on  hire  ? 
Cassius  says  that  it  is,  as  regards  the  miaterials,  a  contract  of  sale  ;  as  regards 
the  work,  of  letting  on  hire.  But  it  is  now  held  that  it  is  a  contract  of  sale 
alone.  If,  however,  Titius  gave  his  own  gold,  and  a  sum  was  fixed  to  be 
paid  for  the  work,  there  is  no  doubt  it  is  a  case  of  letting  on  hire.  (J.  3, 
24,  4 ;  G.  3,  147.) 

This  contraot  includes  the  two  antithetical  objects  of  all  contracts — ihingt  and 
aerviees.  The  duties  arising  out  of  this  contract  differ  materially,  therefore,  according 
as  the  object  is  the  use  of  a  thing,  or  the  performance  of  some  service.  This  distinction 
most  be  kept  in  view  with  reference  to  a  question  that  cannot  be  passed  over  without 
disoassion.  What  is  the  true  place  of  the  contraot  of  hire  ?  In  this  woric  it  is  placed 
mder  the  category  of  rights  in  penonam  ;  bat  is  not  the  interest  of  a  hirer  of  land 
sndi  as  to  require  it  to  be  placed,  along  with  nsuf mot  and  use,  under  the  law  of  pro- 
perty ?  This  question  does  not  arise  with  reference  to  the  hiring  of  serrioes,  and 
therefore,  even  if  we  were  bound  to  transfer  the  hiring  of  things  to  the  law  of  property, 
we  should  still  be  obliged  to  reserve  a  place  for  the  hiring  of  servioes  among  contracts. 
Are  we  right  in  placing  the  hire  of  things  under  contract  instead  of  property — under 
rights  in  peraonanif  instead  of  under  rights  in  rem  f 

This  depends  upon  the  nature  of  the  interest  of  the  hirer  {eonductor).  Has  the 
conductor  d  a  farm  a  right  in  rem,  or  only  a  right  in  personam  against  the  letter 
(loeator),  the  owner  of  the  land  f  According  to  the  definition  of  right  in  rem,  it  is 
necessary  that  the  conductor  should  have  a  right  as  against  all  the  world  to  the  pc«- 
ieesion  of  the  land  for  the  time  agreed  upon.  Now,  nothing  is  more  oertain  than  that 
the  conductor  had  no  such  right.  In  the  first  place,  if  the  Locator  sold  the  farm,  the 
buyer  could  at  onoe  evict  the  eonduetor.    (C.  4,  66,  9.)    Again,  if  tl|e  landlord  be* 
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qaeathed  the  fann  m  a  legaoyt  the  legatee  could  evict  the  conductor,  whose  only 
remedy  wae  an  action  for  damages  against  the  heir.  (D.  19,  2,  82.)  Bat  even  the 
landlord  {locator)  himself  was  not  bound  absolutely  to  allow  the  wndtictor  possession, 
for,  if  he  could  show  that  he  wanted  the  house  let  for  his  own  accommodation,  he  could 
evict  the  conductor  without  giving  him  any  compensation.  (C.  4,  66,  S.)  But  if  a 
fsrm  forms  part  of  a  dowry,  and  is  let  out  by  the  husband  for  a  fixed  time,  the  wife 
cannot  reclaim  the  farm  without  giving  security  that  she  will  leave  the  tenant-fanner 
in  quiet  enjoyment,  provided  only  she  receives  the  rents.  (D.  83,  4,  1,  15 ;  D.  24, 
8.26,4.) 

The  right  of  a  conductor  may  be  contrasted  with  the  interest  of  a  usufructuary. 
A  conductor  could  not  bring  an  action  for  theft  against  a  person  that  had  stolen  grow- 
ing crop  (D.  19,  2,  60,  5),  or  had  secretly  dug  for  and  carried  away  minerals.  (D. 
47,  2,  52,  8.)  The  owner  (locator)  was,  however,  bound  to  sue  the  thief,  and  hand 
over  the  proceeds  to  the  conductor.  On  the  other  hand,  the  usufructuary,  although  he 
had  no  right  to  the  crop  before  it  was  gathered,  had,  nevertheleas,  such  an  interest  in 
the  land  as  to  enable  him  to  bring  an  action  for  theft.  Hence,  although  he  was  not 
owner  of  the  stolen  produce^  and  therefore  could  not  bring  the  condietio  furtiva,  he 
was  regarded  as  having  a  right  to  the  possession,  which  was  violated  by  the  theft. 
(D.  7,  1,  12,  5.)  It  is  true  that  the  conductor  of  a  moveable  had  the  actio  furti  when 
the  moveable  was  stolen,  but  that  was  in  consequence  of  his  being  responsible  for  the 
Ums  of  the  thing.     (J.  4, 1,  15.) 

The  true  position  of  the  conductor  appears  by  contrast  with  the  holder  of  a  tuper- 
Jhies  (p.  480).  For  his  protection  a  special  interdict  was  invented  (D.  48.  18,  1,  pr.) ; 
and  a]so»  if  he  were  not  in  possession,  a  pnstorian  action  in  rem.  We  are  told 
that  this  action  was  provided  because  it  was  uncertain  whether  an  action  for  letting 
would  Ue — precisely  the  same  controversy  that  existed  in  the  analogous  case  of 
Xmphyteuiit,  and  which  was  settled  by  the  Emperor  Zeno.  (D.  48, 18, 1, 1.)  Another 
teact  from  the  same  passage  describes  the  contrast  between  wperfieie*  and  the  contract 
of  IceaUo'^xmducUo,  8vj)etfieie9  was  a  right  either  perpetual  or  granted  for  a  very  long 
time  ;  and  TTlpian  goes  on  to  say  that  that  was  the  test  by  which  the  Pnstor  discri- 
minated between  miper/f^im  and  a  simple  contract  of  hire.  If,  says  Ulpian,  a  person 
lured  a  supa^^cist  for  a  short  time,  no  action  in  rem  would  be  given ;  but  if  it  were  for 
a  long  time,  such  a  remedy  would  be  given.  (B.  48,  18,  1,  8.)  The  letting  of  farms 
was  usually  limited  to  five  years.  (D.  19,  2,  9,  1 ;  D.  19,  2,  24,  2 ;  C.  4,  65,  7.) 
Considering  that  it  was  a  disputed  point  whether  the  actio  ex  locato  would  lie  in  the 
oaae  of  euperfieieif  there  can  be  no  hesitation  in  aflOrming  that  the  actions  in  rem  were 
given  only  in  the  case  of  a  perpetual  interest  in  the  land,  or  one  lasting  at  least  for  a 
mnsiderable  time. 

Lastly,  the  tenant-farmer  was  not  a  possessor  (p.  841),  and  therefore  could  not  avail 
himself  of  the  Interdicts.  This  fact,  taken  along  with  another,  that  the  farmer  hftd 
no  utUie  actio  in  rem,  oondnsively  proves  that  his  interest  belonffi  to  the  oUbb  of 
rights  in  pereonam. 

Eights  and  Duties. 

First,  Locatio-eonduetio  OF  THINOS. 

The  following  terms  were  generally  employed  to  designate 
the  partiea  The  hirer  (conductor)  of  a  house  (praedium  urbanum) 
was  called  inquiliniu,  and  the  rent  he  paid  was  called  pensio. 
The  hirer  {conductor)  of  a  farm  ( praedium  rusticum)  was  called 
colonua^  and  the  rent  he  paid  reditus.  r^^^^T^ 
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Duties  of  locator  of  Things  =  Rights  in  personam  of  conductor 
(inquiUnua  or  colonus). 

L  To  deliver  the  thing  to  the  hirer,  and  to  permit  him  to 
keep  it  for  the  time  agreed  upon.  (D.  19,  2,  9  ;  D.  19, 2, 16, 1.) 
The  hirer  may  sublet.     (D.  19,  2,  48,  pr. ;  C.  4,  65,  6.) 

The  responsibility  incurred  by  an  owner  (locator)  who  does 
not  perform  this  duty,  varies  according  as  his  non-performance 
arises  from  his  fault  or  not.  If  he  fails  in  consequence  of  his 
own  fault,  he  must  pay  fall  compensation  (id  quod  interest). 
(D.  19,  2,  30,  pr.) 

TitioB  lets  a  fann  to  Seiiis  for  five  yean.  At  the  end  of  two  yean  TitinB  Bellt  Ilia 
■ame  farm  to  SemproDim,  who  tnniB  Seias  out.  TitioB  mtiBt  pay  Seiiu  compensatioii 
for  the  eviotioiL  He  oould  have  protected  himself,  however,  by  making  it  a  oondition 
of  sale  that  Sempronins  should  aUow  Beius  to  remain  for  the  rest  of  his  tenancy. 
<D.  19,  2,  26, 1.) 

If,  however,  it  is  through  no  fault  of  the  owner  that  the  hirer 
is  evicted,  the  latter  is  entitled  only  to  a  remission  of  the  rent 
(D.  19, 2,  30,  pr.) 

GMliiB  buys  a  house  from  %  person  in  possession,  whom  he  has  every  reason  to 
believe  to  be  owner.  He  then  lets  the  house  to  Maevius.  Soon  after,  the  true  owner 
brings  an  action  against  Gallus,  and  succeeding  in  it,  evicts  Maevius.  Maevius  has 
an  action  against  GsHus  ;  but  if  the  latter  oflFers  Maevius  equally  good  accommodation 
elsewhere,  he  is  entitled  to  be  absolved  from  the  action.    (D.  19,  2,  9,  pr.) 

Trtius  lets  a  farm  to  Gains,  and  the  farm  is  oonfisosted.  Gaius  is  entitled  only  to 
a  remission  of  the  rent,  not  to  damages  for  the  non-enjoyment    (D.  19,  2,  88.) 

If  a  house  is  burned  down,  the  tenant  (tn^i^tnttt)  is  not  bound  to  pay  any  rent 
after  the  fire.     (D.  19,  2,  80, 1.) 

If  the  thing  let  is  carried  off  by  robbers,  the  owner  is  bound  to  remit  payment  for 
the  unexpired  term  of  the  contract     (D.  19,  2,  84.) 

A  landlord,  during  the  currency  of  a  lease,  resolves  to  pull  down  the  house  and 
rebuild  it  If  there  is  no  necessity  for  this  step,  he  must  give  the  tenant  oompensaticn 
{id  qucd  interu^i ;  but  if  it  is  necessary,  he  must  aUow  simply  a  remission  of  the  rent 
(D.  19,  2,85,pr.) 

TitiuB  lets  a  farm  to  Gaius  for  five  years.  At  the  end  of  two  years  Titius  dies, 
leaving  Sempronius  his  heir,  and  bequeathing  a  usufruct  of  the  farm  to  Gains.  Gaius 
is  absolved  from  the  further  payment  of  rent  (D.  7,  1,  84, 1),  and  the  heir  is  bound  to 
release  Gaius  from  the  contract     (D.  88,  2,  80,  1.) 

II.  The  owner  is  bound  to  keep  the  thing  in  a  state  such  that 
the  hirer  can  enjoy  the  use  agreed  upon.  If  the  thing  becomes 
deteriorated,  and  is  not  repaired,  the  hirer  may  demand  a 
reduction  of  the  rent  or  a  release  from  the  contract.  Trifling 
repairs  must,  however,  be  executed  by  the  hirer.  (D.  19, 
2.27.) 

Tidus  lets  a  house  to  Gaius,  and  Sempronius,  an  adjoining  proprietor,  builds  and 
shuts  out  his  light  Gaius  may  throw  up  the  contract.  So  if  the  doors  and  windows 
decay,  and  are  not  repaired.     (D.  19,  2,  26.  2.)  /^^^^T^ 
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III.  The  responsibility  of  a  landlord  in  respect  of  fiiults  in 
the  thing  hired  is  similar  to  that  of  a  vendor  in  a  contract  of 
sale.  In  some  cases,  a  warranty  of  fitness  for  the  use  intended 
was  implied.     (D.  19,  2,  19,  1.) 

Titiiu  lets  a  fiirm  to  Gftins  along  with  the  large  jam  or  vats  [dolia)  used  in  wine 
making.  The  vats  are  rotten,  and  Gains  loses  his  wine.  Titius  must  pay  for  the  wine. 
(D.  19,  2,  19,  1.) 

Titius  lets  pasture-land  that  produces  poisonous  or  injurious  herbs.  If  Titius  is 
not  aware  of  the  faulty  he  is  bound  merely  to  remit  the  rent ;  but  if  he  did  know,  he 
must  pay  all  the  damages  that  may  result.     (D.  19,  2,  19,  1.) 

Gains  hired  Stichus,  the  slave  of  Titius,  to  drive  his  mules.  By  the  negligence  of 
Stichus  a  mule  was  killed.  Must  Titius  pay  for  the  mule  ?  If  the  contract  was  made 
with  Stichus  and  not  with  Titius,  Titius  must  pay  the  damage  to  the  whole  extent  of 
the  slave's  peeuUum,  and  also  so  far  as  he  has  drawn  profit  from  the  letting.  But  if 
^tius  himself  let  the  slave,  he  is  responsible  if  Gains  hired  simply  a  muleteer,  without 
reference  to  any  particular  one,  and  Stichus  was  selected  by  Titius.  (D.  19,  2,  60,  7.) 
Generally,  however,  in  such  cases,  the  hirer  had  an  action  ex  delicU).  Thus,  if  a  slave 
was  let  out  to  keep  a  shop  and  stole  anything,  the  hirer  could  sue  his  master  for  the 
theft,  and  compel  him  eiUier  to  pay  him  the  value  of  the  things  stolen,  or  to  surrender 
the  slave  (noseoe  dedUio).    (D.  19,  2,  45,  1.) 

IV.  The  owner  must  permit  the  hirer  to  carry  away  any 
moveables  he  has  brought  on  the  land  or  house,  and  even 
fixtures,  provided  he  promises  (by  stipulation)  not  to  injure 
the  house,  but  to  leave  it  in  as  good  condition  as  before. 
(D.  19,  2,  19,  4.)     (See  p.  278.) 

DUTIBS  OP  HiBBR  OF  THINGS  (inquilinua,  colonus)  =  RlQHTS 
in  personam  of  locator. 

A.  In  the  Absence  of  Special  Agreement. 

1.  To  pay  the  rent  agreed  upon  (pen^io,  reditua,  merces)  and 
interest,  if  the  payment  falls  in  arrear.  (D.  22,  1,  17,  4 ;  C.  4, 
65,  17.) 

An  agreement  was  made  between  Titius  and  Seins,  that  during  the  period  of  the 
lease,  Seius  should  be  pennitted  to  hold  the  farm,  and,  if  he  were  evicted,  Titius 
shoold  pay  a  penalty  of  10  aurti,  Seius  paid  no  rent  for  two  years.  Titius  can  expel 
him  without  making  himself  liable  to  the  penalty.     (D.  19,  2,  54,  1.) 

In  certain  oaoes  the  hirer  was  entitled  to  a  remission  of  rent,  in  whole  or  in  part, 
even  when  there  was  no  misconduct  on  the  part  of  the  loccUor.     (D.  19,  2,  16,  2.) 

Thus  when  a  house  needs  repair,  and  the  landlord  requires  the  tenant  to  leave 
during  the  repairs,  the  tenant  pays  no  rent ;  and  if  the  tenant  is  kept  out  for  more 
than  six  months,  he  can  throw  up  his  tenanoy.     (D.  19,  2,  60,  pr.) 

In  other  cases  a  remission  was  allowed  on  account  of  loss  or  damage  to  crops,  but 
only  when  the  damage  was  serious  (D.  19,  2,  25,  6) ;  and  was  not  compensated  by 
particularly  good  harvests  in  prior  years  of  the  tenancy  (C.  4,  65,  8) ;  and  when  the 
risk  was  not  thrown  upon  the  tenant  either  by  the  custom  of  the  place  or  by  special 
agreement.  (D.  19,  2,  15,  4 ;  C.  4,  65,  19.)  Subject  to  these  limitotions,  the  land- 
lord was  obliged  to  forego  even  the  whole  of  his  rent  when  the  ciiop  was  lost  or  very 
much  destroyed  by  inundations,  tempests,  hostile  invasions,  wind  or  ruBv    Allowance 
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Wii9  also  made  for  the  depredation«  of  looosti  (0.  4,  96»  IS),  jackdaws,  starlings,  and 
for  the  blight.     (D.  19,  2,  15,  2.) 

II.  The  hirer  muet  keep  possession  of  the  thing  for  the  time 
agreed  upon.  If  without  a  reasonable  excuse  he  leaves  the 
house  or  land,  he  must  nevertheless  continue  to  pay  rent  (D. 
19,  2,  24,  2 ;  D.  19,  2,  55,  2.)  If  the  tenant  has  reason  to  fear 
that  the  house  will  fall  down,  he  is  absolved  irom  paying  the 
rent.     (D.  19,  2,  27,  1.) 

III.  The  hirer  must  take  all  reasonable  care  of  the  thing 
hired,  but  he  is  not  responsible  for  unavoidable  accident.  (G 
4,  65,  28.)  He  is  responsible  if  the  thing  is  stolen  (J.  4, 1,  15), 
but  not  if  it  is  carried  away  by  robbers.     (D.  19,  2,  9,  4.) 

The  hirer  ought  to  do  everything  according  to  the  terms  of  his  hiring ;  and 
if  anything  is  passed  over  in  the  terms,  he  ought  to  render  in  that  case  what 
is  just  and  fair. 

When  it  is  for  the  use  of  garments,  or  silver,  or  beasts,  that  a  man  has 
made  or  promised  payment,  he  is  required  to  guard  those  with  all  the  care 
that  the  most  diligent  head  of  a  house  employs  in  regard  to  property  of  his 
own.  If  he  does  this  and  yet  by  some  mishap  loses  the  property,  he  will 
not  be  bound  to  restore  it.    (J.  3,  24,  5.) 

Gaios  hires  from  Titins  weights,  which  are  broken  by  the  iBdile  for  being  unfair. 
Must  Gaius  make  good  their  value  t  If  he  hired  them  for  good  weights,  he  is  released ; 
but  if  he  knew  they  were  light  weights,  he  most  pay  their  value.     (D.  19,  2, 18,  6.) 

Titius  lets  two  mules  to  Gains,  and  guarantees  that  they  will  cany  a  certain  weight 
Maevius  overloaded  the  mules,  and  they  were  injured.  Gaius  may  be  sued  for  breadi 
of  contract,  and  Maevius  for  damnum  if^uria.     (D.  19,  2,  80,  2.) 

A  shipmaster  proceeds  on  a  river  without  a  rudder.  A  storm  arises,  and  the  boal 
is  lost.  He  is  responsible  to  the  passengers  for  the  damage  they  sostain,  upon  the  con- 
tract of  hire.     (D.  19,  2,  18,  2.) 

A  shipowner  has  agreed  to  cany  goods  to  Mintumae,  but  finding  the  river  too 
shallow,  transfers  the  goods  to  a  boat  belonging  to  another  owner.  The  boat  is  lost  at 
the  mouth  of  the  river.  Which  of  the  owners  is  responsible  ?  Upon  this  point  opinion 
did  not  seem  to  be  quite  agreed.  Labeo  says  the  owner  of  the  first  vessel  is  not 
responsible  unless  he  was  in  fault ;  but  he  is,  if  he  transferred  the  goods  without 
the  consent  of  the  owner,  or  at  a  time  when  he  ought  not»  or  the  second  vessel  is 
unseaworthy.     (D.  19,  2,  18, 1.) 

IV.  The  hirer  must  return  the  thing  at  the  time  agreed  upon. 
The  hirer  was  bound  to  give  up  possession,  even  if  he  claimed 
the  property  as  his  own.  After  surrendering  possession,  he 
could,  if  he  liked,  institute  an  action  for  the  recovery  of  it 
(C.  4,  65,  25.)  Zeno  made  it  an  oifence  punishable  with  fine  or 
exile  f  r  a  tenant  to  contest  the  title  of  his  landlord  without 
yielding  up  possession.     (C.  4,  65,  32.) 

B.  By  Special  Agreement. 

1.  Ad  agreement  that  the  hirer  shall  not  keep   fire  (igiiem  ns 
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/uAeto)^  made  him   answerahle   when  the   house  was  lost  by 
accident,  if  he  kept  a  fire.     (D.  19,  2, 11;  1.) 

2.  An  agi'eement  that  the  hirer  will  not  fell,  peel,  or  hum 
the  trees,  nor  suffer  it  to  be  done,  imposes  on  him  the  obligation 
not  only  of  stopping  a  person  that  does  it,  but  of  taking  means 
to  prevent  anyone  doing  it.     (D.  19,  2,  29.) 

3.  A  penalty  was  often  added  to  the  obligation  to  keep 
possession  for  the  time  agreed  npon,  corresponding  to  the 
penalty  on  the  locator,  for  eviction.     (D.  19,  2,  54,  1.) 

4.  It  may  be  agreed  that  if  a  farm  is  not  cultivated  in  the 
manner  prescribed  by  the  contract,  the  landlord  may  turn  out 
the  tenant  and  let  the  farm  to  another,  and  that  the  tenant  in 
that  case  should  make  up  the  rent  if  the  landlord  could  not  get 
the  same  rent  as  before.  If,  however,  the  land  fetched  more, 
the  tenant  could  not  recover  the  excess,  because  it  was  held 
that  the  agreement  was  meant  for  the  benefit  of  the  landlord 
only.     (D.  19,  2,  61,  pr.) 

Second,  Locatio-conduetio  OP  SERVICES  {operarum). 

IS  the  material  upon  which  labour  is  to  be  employed  ii  contribnted  by  the  workman, 
ibe  contract  ib  one  of  sale,  not  of  hire.  The  hire  of  services  exists  only  when  the 
workman  gives  his  services,  and  nothing  more,  and  all  the  material  is  contributed  by 
his  employer.  (J.  8,  24,  4.)  But  a  distinction  was  made  among  services.  Sometimes 
a  service  conflists  in  making  an  article,  as  a  gold  ring  out  of  gold.  Sometimes  a  service 
has  no  reference  to  any  corporeal  thing,  as  Uie  carrying  of  a  verbal  message.  In  this 
last  case  there  can  be  no  dispute  as  to  which  is  hirer  and  which  letter.  The  object 
of  the  contract  is  service  ;  the  servant  gives  the  service,  and  the  employer  pays  for  it ; 
the  servant  is  the  letter  (locator  operarum),  and  the  employer,  the  hirer  of  the  service, 
is  conductor  operarum.  Thus  a  secretary  was  said  to  let  lus  services,  and  his  employer 
to  hire  them.  (D.  19,  2, 19,  9  ;  D.  19,  2,  88.)  But  a  difaculty  arose  when  the  work 
was  rendered  in  respect  of  a  thing.  Suppose  clothes  are  sent  to  be  washed,  essentially 
the  same  relation  exists  as  in  personal  services  ;  the  laundress  cleans  the  clothes,  and 
the  owner  pays  her.  But  the  Roman  jurists  in  this  case  said  the  laundress  was  the 
hirer  (conchtctor  or  rtdemptor  operw),  and  the  owner  was  the  letter  (locator  operU). 
The  usage  of  the  jurists  is  distinct  and  uniform.*  But  it  proceeds  upon  a  confusion 
with  the  quite  different  case  of  letting  things  for  use.  The  landlord  is  the  letter 
(locator),  and  the  tenant  the  hirer  (eojiduetor).  But  this  resemblance  is  extremely 
superfidaL  If  the  jurists  had  followed  the  test  of  payment,  it  would  have  kept  them 
right.     The  tenant  pays,  and  is  the  hirer  (conductor) ;  in  like  manner,  a  person  that 

*  The  fuller  (fuUo)  of  clothes  is  conductor;  the  owner  of  clothes  locator.  (D.  19, 
2,  9,  6  ;  D.  19,  2,  18,  6  ;  B.  19,  2,  60,  2.) 

The  carrier  is  conductor;  and  the  owner  of  the  goods  oarried  is  locator.  {J>.  19, 
2,  11,8;  D.  19,  2,  26,7.) 

A  person  that  teaches  a  slave  is  conductor  ;  the  owner  is  locator.    (D.  19, 2,  18,  3.) 

A  jeweller  or  builder  that  executes  work  is  a  conductor,  and  the  person  for  whom, 
and  with  whose  material  the  work  is  done  is  locator  operU,  (D.  19,  2, 18,  5  ;  D.  19t 
2,  69  ;  D.  19,  2,  62.) 
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sends  his  altkve  to  be  taught,  pays  for  and  hires  the  aenn'oes  of  the  teacher.  To  avoid 
this  floaroe  of  oonfnsion,  it  is  oonvenient  to  speak  simply  of  the  employer  aod  the 
workman. 

Duties  op  Workman  (locator  operarum^  conductor  op«m)=RiGHTS 
tw  personam  OP  EMPLOYER  {conductor  operarum,  locator  operis). 
A.  In  the  absence  of  Special  Agreement. 

I.  The  workman  was  bound  to  execute  the  work  properly, 
and  in  the  manner  agreed  upon,  within  a  reasonable  time.  (D. 
19,  2,  51,  1 ;  D.  19,  2,  60,  3 ;  D.  19,  2,  58,  1.) 

From  the  mles  in  locatU>  conduetio  of  things,  it  may  be  inferred  that  if  the  work- 
man was  not  in  fault  (as  if  disabled)  he  simply  lost  his  wages ;  bat  if  he  were  in  fault, 
he  must  pay  full  compensation  {id  quod  interett), 

II.  The  workman  must  take  good  care  (praeatare  diligeniiam^ 
eulpam)  of  the  things  entrusted  to  him  ;  and  he  is  bound  to  pay 
tlieir  value,  if  the  things  are  lost  or  destroyed  through  his 
negligence  or  unskilfulness.  But  generally  he  is  not  answer- 
able for  loss  arising  from  vis  majory  as  robbery ;  or  from  fitults 
in  the  thing  upon  which  he  is  working.  (D.  19,  2,  ^2  ;  D,  19, 
2,  69  ;  D.  19,  2,  9,  6  ;  D.  19,  2,  13,  6.) 

A  workman  has  agreed  to  take  a  column  from  one  place  and  set  it  up  in  anotiier, 
or  to  remove  casks  of  wine.  If  the  column  or  casks  are  broken,  the  workman  is  not 
bound  to  pay  their  value  unless  he  was  in  fault ;  and  he  was  in  fault  if  he  did  not 
exercise  the  highest  degree  of  care.     (D.  19,  2,  25,  7.) 

A  builder  undertakes  to  put  up  a  house  with  the  owner's  own  materiaL  After  it 
is  partly  up,  it  is  destroyed  by  an  earthquake  ;  the  loss  faUs  on  the  owner.  (D.  19, 
2,  69.) 

A  precious  stone  is  sent  to  a  lapidary  to  be  out  or  set.  In  doing  so  the  lapidary 
bleaks  the  stone.  He  is  bound  to  pay  damages  if  the  fracture  was  due  to  his  unskil- 
fnlness,  but  not  if  it  was  due  to  a  flaw  in  the  stone.    (D.  19,  2,  IS,  5.) 

A  fuller  receives  clothes  to  be  cleaned ;  the  clothes  are  eaten  by  vennin,  or  stolen, 
or  returned  to  the  wrong  person.  The  fuller  must  pay  their  value.  (D.  19,  2,  IS,  6 ; 
D.  19,  2,  25,  8.) 

A  coachman,  in  racing  another,  overturned  his  own  carriage,  and  broke  the  leg  of 
a  slave  whom  he  had  undertaken  to  carry.  He  is  liable  either  in  an  action  on  the 
Aquilian  law  for  negligence,  or  on  the  contract.    (D.  19,  2,  IS,  pr.) 

In  some  cases,  however,  the  workman  accepts  a  larger 
responsibility. 

1.  When  work  is  let  by  the  job  {per  aversionem),  it  remains 
at  the  risk  of  the  workman  until  approved.     (D.  19,  2,  36.) 

2.  "When  work  is  to  be  paid  for  by  so  many  feet  or  according 
to  measure,  the  risk  is  with  the  workman  until  the  measure  is 
made.     (D.  19,  2,  36.) 

In  both  cases,  however,  the  workman  is  free  from  risk,  if  it 
ib  by  the  fault  of  the  employer  that  the  thing  is  not  approved 
or  measured.     Also  if  the  work   requiring  to   be  approved 
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perishes  by  via  major  before   approval,  the  loss  falls  on  the 
employer,  because  the  workman  is  not  responsible  for  more 
than  his  own  care  and  skill.     (D.  19,  2,  37.) 
B.  By  Special  Agreement. 

1.  The  workman,  by  agreement,  might  undertake  to  bear 
the  loss  resulting  from  accident.     (D.  19,  2,  13.  5.) 

A  WBiehoTueman  put  up  a  notice  that  he  would  not  aooept  gold,  silver,  or  pearls 
at  his  own  risk.  Suoh  articles  were,  however,  entrusted  to  his  care,  with  his  know- 
ledge.    This  acceptance  was  held  to  be  a  renunciation  of  the  notice.     (D.  19, 2,  60,  6.) 

Warehousemen  (horrearii)  were  bound  to  take  special  care  and  unusual  precautions, 
but  if  their  utmost  care  failed  to  frustrate  the  attempts  of  robbers,  they  were  exonerated. 
(C.  4,  65,  1 ;  0.  4,  65,  4 ;  D.  19,  2,  40.) 

2.  An  agreement  that  the  work  must  be  to  the  satisfaction 
of  the  employer  (tUi  arbitratu  damini  opus  approbetar)  was  con- 
strued as  if  it  said  according  to  the  satisfaction  of  a  fair  and 
reasonable  man  (tnri  boni  arbitrium).  It  applies  only  to  the 
quality  of  the  work,  and  not  to  the  time  allowed  for  doing  it. 
(D.  19,  2,  24,  pr.) 

An  agreement  was  sometimes  made  that  if  the  work  was  not 
done  by  a  certain  day,  it  might  be  taken  away  and  given  to 
another.  The  employer  cannot  take  it  away  until  the  day 
passes,  and  the  workman  is  not  Uable  to  be  sued  until  the 
work  has  actually  been  given  to  another.     (D.  19,  2,  1 3,  10.) 

Duty  of  the  Employer  (conductor  operamm^  or  locator  operis) 
=  Right  in  personam  OF  Workman  {locator  operarum,  or 
eondttetor  operis). 

To  pay  the  wages  agreed  upon,  imless  through  the  fault  of 
the  workman  the  services  promised  have  not  been  given,  (D. 
19,2,  38,  pr.)  If  the  wages  were  not  paid  in  time,  interest  was 
due.     (C.4,  65,  17.) 

A  secretary  was  engaged  for  a  year  to  Antonins  Aquilia.  Before  the  end  of  the 
year  Antonins  died.  If  the  secretary  did  not  receive  any  salary  during  the  same 
year  from  any  other  person,  he  was  entitled  to  his  full  salary  from  the  heir  of  the 
deceased.     (D.  19,  2,  19,  9  ;  D.  19,  2,  19,  10.) 

An  advocate  was  obliged  to  return  his  fee  {lumorariwn),  if,  through  his  own  fault,  he 
failed  to  appear  in  the  cause  for  which  he  was  engaged.     (D.  19,  2,  38,  1.) 

When  a  ship  was  lost,  the  amount  paid  as  freight  could  be  recovered.  (D.  19,  2, 
15,8.) 

Special  DivESTmvE  Facts. 

1.  The  expiration  of  the  time  for  which  the  contract  was  to 
last.     (C.  4,  65,  11.) 

If  the  hirer  of  a  farm  (colonus)  is  permitted  by  the  owner  to 
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remain  in  possession  after  his  five  years'  lease  is  exhausted, 
there  is  an  implied  re-letting  (relocatio)  to  him  of  the  ferm  for 
one  year.  But  in  the  case  of  houses,  if  the  original  contract 
was  in  writing,  a  re-letting  is  not  presumed,  and  cannot  be 
made  except  in  writing.  In  the  absence  of  such  writing  the 
tenant  holds  merely  during  the  pleasure  of  the  owner.  (D.  19, 
2, 13,  11.) 

2.  If  the  interest  of  the  locator  in  the  thing  let  has  expired, 
then  the  letting  is  at  an  end.     (D.  19,  2,  9,  1.) 

3.  The  death  of  a  workman  puts  an  end  to  a  hiring  of  service 
or  work ;  but  the  death  of  a  letter  or  hirer  of  things  does 
not.     (C.  4,  65,  10.) 

If  the  hirer  dies  during  the  time  of  hiring,  his  heir  comes  into  his  place  as 
hirer,  and  has  the  same  rights  and  duties.    (J.  3,  24, 6.) 

4.  The  hirer  may  be  evicted  from  a  farm,  of  which  he  has  been 
in  arrear  of  rent  (D.  19,  2, 54, 1),  or  if  he  has  misconducted  him- 
self in  the  hiring,  or  the  house  let  wants  repairs,  or  the  landlord 
requires  the  house  for  his  own  accommodation.     (G.  4,  (55,  3.) 

Remedies. 

I.  To  enforce  the  duties  of  a  landlord  {locator  rerum),  and  employer  {locator  operit), 
and  workman  {locator  operarum), 

1.  Actio  eondueti.    (D.  19,  2,  16.) 

2.  Interdict  de  miffrando. — This  was  given  only  to  a  hirer  of  houses  {inquUinus),  to 
enable  him  to  remove  his  property  from  the  houae  on  payment  of  Mb  rent.  (D.  43, 
32,  1,  pr.)  It  inclndes  also  property  under  his  care.  (D.  43,  82,  2.)  It  is  a  per- 
petual interdict ;  and  is  given  to  and  against  heirs.     (D.  48,  82,  1,  6.) 

II.  To  enforce  the  duties  of  the  hirer  of  things  {conductor  i*erum),  and  the  (coi»- 
duetor  operit  (workman),  and  the  cotiductor  operarum  (employer). 

1.  Actio  locatL 

2.  Actio  fwrti  (D.  19,  2,  42),  the  action  on  the  Aquilian  Law,  the  interdict  quod  vi 
jLUtdam,  and  the  <ustio  a/rboruM  furtim  caeaarum,     (D.  19,  2,  25,  5;  D.  19,  2,  43.) 

JETTISON  (Lex  Rhodia  de  JactiT). 

The  Roman  Law  adopted,  so  far  as  not  inconsistent  with 
itself,  the  maritime  law  of  Rhodes.  This  fact  is  brought  out 
very  forcibly  in  a  rescript  of  the  Emperor  Augustus.  I  am, 
says  he,  indeed,  master  of  the  land,  but  the  law  rules  the  sea. 
The  Maritime  law  of  Rhodes  {lex  Rhodia)  applies  wherever  it  is 
not  opposed  to  special  legislation.     (D.  14,  2,  9.) 

If,  in  order  to  save  a  ship,  a  portion  of  its  cargo  is  thrown 
overboard,  the  owners  of  the  vessel  and  cargo  must  share  with 
the  owners  of  the  goods  thrown  overboard  the  loss  they  sustain. 
(D.  14,  2,  1.) 
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A  captain  of  a  ship,  fearing  that  his  ship  is  overloaded,  oanses  a  portion  of  the  cargo 
to  be  put  into  boats.  The  boats  are  capsized.  In  this  case  there  is  dearly  contriba- 
tion.  Suppose,  however,  the  boats  are  saved  and  the  ship  is  lost,  is  there  contribntion  f 
No,  because  the  goods  in  the  boats  have  not  been  saved  in  consequenoe  of  the  loss  of 
the  goods  in  the  ship.     (D.  14,  2,  4,  pr.) 

A  mast  is  cut  and  thrown  overboard.  The  owner  has  a  right  of  contribution,  if  it 
was  done  to  save  the  vessel,  and  the  vessel  was  saved.     (D.  14,  2,  3  ;  D.  14,  2,  5.) 

A  ship  suffered  severely  in  a  storm,  and  was  driven  into  a  port,  where  the  captain 
had  the  damage  repaired.  Continuing  the  voyage,  the  ship  reached  its  destination  in 
safety.  In  this  case  there  is  no  contribution  for  the  expenses  of  repairs,  because  that 
was  a  part  of  the  ordinary  expenditure,  rather  than  a  loss  incurred  for  the  sake  of 
preserving  the  cargo.     (D.  14,  2,  6.) 

Money  paid  for  the  redemption  of  a  ship  from  pirates  gave  rise  to  a  claim  for 
oontribution  on  the  cargo,  but  not  if  the  goods  were  stolen  by  robbers.  (D.  14, 
2,2,3.) 

There  was  no  contribution  for  slaves  drowned  in  a  shipwreck,  any  more  than  if  they 
had  died  on  board  or  thrown  themselves  into  the  sea.     (D.  14,  2,  2,  5.) 

Contribution  is  required  from  those  whose  property  has  been 
saved  by  the  jettison,  upon  the  equitable  ground  that  the  loss 
was  incurred  to  save  their  goods.  (D,  14,  2,  5.)  No  contribution 
-could  be  required  on  account  of  free  persons  saved,  because 
their  lives  constituted  a  value  that  could  not  be  expressed  in 
money.  But  they  must  contribute  on  account  of  their  garments 
and  jewellery  saved  from  shipwreck  ;  not,  however,  for  food  and 
the  lite  consumable  articles.  Also  the  owner  of  the  vessel 
must  contribute  because  his  vessel  is  saved.     (D.  14,  2,  2,  2.) 

A  more  difficult  point  is  raised  by  Callistratus.  May  contri- 
bution be  demanded  in  respect  of  goods  which,  although  saved, 
have  been  damaged  by  the  water?  The  answer  was  that  such 
goods  should  contribute  according  to  their  depreciated  value 
only. 

Suppose  the  goods  were  deteriorated  to  the  extent  of  10  awrei,  and  the  amount  due 
on  contribntion  was  less,  say  2  aurei;  is  the  owner  of  the  damaged  goods  not  only  to 
suffer  the  loss  of  10  aureif  but  to  pay  2  aurei  for  contribution  ?  or  may  he  not  claim 
contribution  for  the  damage  done  to  his  own  goods  I  Callistratus,  endorsing  the 
opinion  of  Papirius  Fronto,  said  that  contribution  should  be  made  not  merely  for 
jettison,  but,  as  in  the  case  mentioned,  for  damage  done  by  sea  water.  (D.  14,  2, 
4,  2.) 

Valuation. — In  measuring  the  value  of  the  goods  lost  and  saved 
for  the  purpose  of  contribution,  a  distinction  was  drawn.  The 
value  of  the  goods  thrown  overboard  or  damaged  by  sea  w«ter, 
was  held  to  be  the  price  paid  for  them,  not  the  price  that  they 
would  probably  fetch  at  the  port  of  destination.  The  reason 
was,  that  although  it  was  fair  that  the  owners  of  the  goods 
saved  should  pay  for  the  goods  thrown  overboard,  all  that  they 
could  reasonably  be  asked  to  do  was  to  save  the^wner.irom 
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loss,  not  to  make  for  him  a  profit.  But  the  goods  saved,  as 
was  but  fair,  were  valued  at  the  price  they  would  fetch  at 
the  port  of  destination,  because  that  was  the  true  measure  of 
the  value  of  what  was  saved  from  shipwreck.     (D.  14,  2,  2,  4.) 

Rkmedies. — Although  in  subetance  the  obligation  to  contribute  for  goods  thrown 
overboard  was  founded  on  equity,  and  not  on  contract,  and  was  therefore  a  real  quasi- 
contract,  yet  in  form  such  was  not  the  case.  The  owners  of  the  goods  lost  had  no  direct 
action  against  the  owners  whose  goods  were  saved  ;  their  remedy  was  against  the  ship- 
master upon  the  contract  of  letting  on  hire.  (D.  14,  2,  2,  2.)  The  object  of  the 
action  was  to  require  the  shipmaster  to  retain  the  goods  that  were  saved  until  the 
amount  due  for  contribution  had  been  paid  (D.  14,  2,  2,  pr.) ;  or  if  the  goods  had 
been  delivered,  to  allow  the  losers  to  sue  the  owners  of  the  goods  saved  in  the  sh^ 
master's  name. 

The  shipmaster  may  either  retain  the  goods  saved  until  contribution  has  been  made 
D.  14,  2,  2,  pr. )  ;  or  he  may  sue  the  passengers  and  owners  on  the  contract  of  hire 
actio  ex  locato), 

TIL— PARTNERSHIP  (Societas). 

DEFINinON. 

Partnership  is  a  contract  in  which  two  or  more  persons  com- 
bine their  property,  or  one  contributes  property  and  another 
labour,  with  the  object  of  sharing  amongst  themselves  the  gains. 
(C.  4,  37,  1.)  The  share  of  profit  need  not  be  proportional  to 
the  capital  contributed  by  each  partner  (D.  17,  2,  5,  1) ;  but  a 
partnership  cannot  be  constituted  in  which  one  partner  con- 
tributes neither  property  nor  labour.  (D.  39,  6,  35,  5  ;  D.  17,  2, 
5,  2.)  A  partnership  could  exist  in  which  one  of  the  parties  was 
to  share  in  the  profit,  but  not  in  the  loss ;  but  a  partnership 
could  not  exist  when  one  of  the  partners  was  to  share  in  the 
loss  only,  and  not  in  the  profit  (Leonina  Societas),  Such  a  con- 
tract could  not  be  made  except  from  a  charitable  motive ;  but 
in  partnership  it  was  necessary  that  there  should  be  a  valu- 
able consideration  moving  from  each  of  the  partners.  (D.  17, 
2,  29,  2.) 

A  farm  adjoining  the  lands  of  Lucius  Titius  and  of  hia  neighbour  Gains  Seins  was 
for  sale.  Titius,  desiring  to  have  the  part  adjoining  his  land  added  to  it,  asked  Seiua 
to  Vny  the  land.  Afterwards,  Titius,  without  informing  Seius  of  his  purpose,  went 
and  bought  the  farm  in  his  own  name.  Can  Seius  compel  Titius  to  share  the  farm 
with  him  ?  In  other  words,  are  they  partners  ?  Julian  said  the  question  was  one  of 
fact,  not  of  law.  What  did  Seius  and  Titius  intend  ?  If  the  agreement  was  simply 
that  Seius  should  buy  the  farm,  and  give  Titius  a  part  of  it,  there  was  no  partnership^ 
But  if  the  Intention  was  that  the  thing  bought  should  belong  to  them  jointly  {ut  quasi 
commune  negoUum  gereretur),  then  Titius  will  be  bound  to  give  up  to  Seius  the  portion 
of  the  farm  set  apart  for  him  by  the  agreement.     (D.  17,  2,  52,  pr.) 

Flavius  Victor  and  Bellicus  Asianus  made  an  agreement  to  this  effect : — Land  was 
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to  be  boujirht  with  the  money  of  Victor,  on  which  Aaianus  by  his  labour  was  iao 
bnildingB ;  upon  the  sale  of  these  Victor  was  to  get  back  the  money  with  a  certain 
sum  in  addition,  and  Asianus  was  to  have  the  balance.  This  is  a  partnership.  (D 
17.  2,  52,  7.) 

Titius  gives  Seins  a  pearl  to  sell  on  condition  that  Seins  should  give  Titius  10  aurei 
if  he  sold  the  pearl  for  that  sum  ;  and  if  he  got  more,  should  keep  the  excess  for  him- 
self. If  the  intention  was  to  f  onn  a  partnership,  Titius  contributing  the  pearl  and  Seius 
labour,  and  10  ouret  was  mentioned  merely  as  a  mode  of  deteimining  the  division  of 
profits,  it  would  be  a  partnership  ;  but  if  Titius  simply  intended  to  trust  Seius  with 
hin  pearl  on  sale,  and  allowed  the  excess  above  10  murei  as  a  reward  for  his  trouble, 
it  would  be  a  valid  contract,  of  the  nature  of  an  equitable  contract,  but  not  a 
partnership.  The  practical  difference  would  be  this  : — If  it  were  a  partnership,  Seius 
could  compel  Titius  to  deliver  the  pearl,  if  he  had  not  done  so,  in  order  to  give  him  an 
opportunity  of  selling  it ;  or  if  Titius  sold  it,  or  gave  it  to  another  to  sell,  Seius  would 
still  be  entitied  to  his  profit ;  but  if  it  was  not  a  partnership^  Seius  had  no  rights 
sgainst  Titius  until  the  pearl  had  actually  been  delivered  to  him.     (D.  17,  2,  44.) 

Kinds  of  Partnership. — In  some  respect  the  rules  appli 
cable  to  partnership  differed  according  to  the  subject-matter 
of  the  contract. 

The  partnerships  in  which  we  usually  join,  either  extend  to  the  whole  of 
our  goods — this  the  Greeks  call  by  the  special  name  of  Koiyo<^pa'^ia — 
or  apply  to  some  one  business  only,  as  buying  and  selling  slaves,  oil,  wine, 
or  com.     (J.  3,  25,  pr. ;  G.  3,  148.) 

I.  Trade  or  Professional  Partnership  {Sodetas  universorum 
quae  ex  qaaestu  veniunt). 

This  is  the  kind  of  partnership  that  is  understood  to  be  made, 
if  no  other  form  is  specially  agreed  upon.  (D.  1 7,  2,  7.) 
Sometimes  it  is  called  aocietas  quaestua  et  lucri  or  sodetas  quaesttu 
tt  canipendii  (D.  17,  2,  13  ;  D.  29,  2,  45,  2) ;  but  these  additional 
terms,  although  they  serve  to  explain  the  scope  of  the  contract, 
add  nothing  to  it.  Quaestus  is  whatever  is  gained  by  the 
exercise  of  skill  or  labour  {qui  ex  opera  cujusque  descendit),  (D. 
17,  2,  8.)  A  partnership  of  two  bankers  or  money-lenders 
{argentarii)  is  an  example  of  a  trade  partnership.  (D.  17,  2, 
52,  5.) 

Neither  partner  is  bound  to  contribute  anything  that  doea 
not  come  under  the  definition  of  commercial  profit  (quaestds). 
Each  keeps  to  himself  separately  what  he  acquires  by  lerfact^, 
gift,  or  inheritance.  (D.  17,  2.  9 ;  D.  17,  2,  71,  1 ;  D.  Sfe,  /2, 
45,  2.)  In  like  manner,  the  partners  cannot  demand  from  ,(he 
partnership  the  payment  of  debts,  except  those  incurreii  in/  the 
pursuit  of  the  profit  (quaesttis),  which  it  is  the  object  of  the 
partnership  to  share.  (D.  17,  2,  12  ;  D.  17,  2,  82.)  Qther  ex- 
penditure  might,  however^  be  imposed  on  the  partnership  by 
special  agreement.  _         , 
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JuUus  and  Attlus  are  partnen.  Julius  has  a  daughter,  Flavia,  and  it  has  been 
agreed  that  the  dowries  of  the  partners'  daughters  shall  be  paid  out  of  the  partaership 
property.  Julius,  on  the  mairiage  of  Flavia^  promised  a  dowry,  but  died  before  it 
was  paid,  leaving  Flavia  his  heir.  Flavia^  being  her  father's  heir,  was  now  bound  to 
pay  to  the  husband  the  amount  of  the  dowry.  A  divoroe,  however,  took  plaoe,  and 
Flavia  was  released  by  her  husband  from  the  obligation  of  paying  the  dowry. 

Can  she,  as  heir  of  her  father,  claim  to  rank  as  a  creditor  against  the  partnership 
funds  in  respect  of  her  dowry  ?  Papinian  observed  that  the  original  agreement  was 
valid  if  both  the  partners  were  to  have  a  right  to  charge  the  dowries  of  their  daughters 
against  the  partnership  funds,  even  if  one  only  of  the  partners  had  a  daughter.  In 
this  case,  if  the  dowry  had  been  paid,  Flavia  could  have  recovered  it  from  her  husband, 
and  would  not  have  been  obliged  to  give  it  back  and  share  it  with  Attius,  because  she 
got  the  money  back  from  her  husband  in  her  own  rights  and  not  as  her  father's  heir. 
But  as  the  money  was  not  paid,  and  not  demanded  from  the  partnership  funds  before 
the  death  of  Julius,  and  consequent  termination  of  the  partnership,  Papinian  decided 
that  Flavia  had  no  claim.  He  goes  on  to  add  that  if  the  dowry  had  been  paid  by 
JuUus,  and  his  daughter  had  died  leaving  her  husband  surviving,  Julius  would  have 
been  bound  to  sue  the  husband  for  the  dowry  and  restore  it  to  the  partnership  funds. 
I^  on  the  contraiy,  the  wife  had  survived  the  marriage,  Julius  could  take  back  the 
dowry  only  subject  to  an  obligation  to  return  it  to  Flavia  if  she  re-married.  If  the 
first  husband's  estate  did  not  suffice  to  restore  the  dowry,  a  second  dowry  could  not  be 
efaaiged  against  the  partnership  funds.     (D.  17,  2,  81.) 

II.  Partnership  for  a  Single  Transaction  {Sodetas  negotia- 
tionis  alicujus). 

The  partnership  may  be  limited,  as  stated  by  Justinian,  to  a 
single  sale  or  other  transaction,  in  which  case  only  what  is 
gained  and  expended  in  connection  with  it  enters  into  the 
partnership.     (D.  17,  2,  5,  pr.) 

Cornelius  has  three  horses,  and  licinius  one ;  and  they  agree  to  sell  them  in  a 
single  team  {quadriga),  and  divide  the  proceeds.  Before  tbe  sale,  the  horse  of  Licinius 
(lied.  Was  Cornelius  bound  to  pay  three-fourths  of  the  loss?  This  depends  on 
the  terms  of  the  agreement  If  the  partnership  was  only  for  the  sale  of  the  team, 
then  until  the  sale  there  was  no  interchange  of  ownership,  and  the  loss  falls  wholly  on 
Licinius.  But  if  the  agreement  was  that  they  would  make  a  team  of  four,  in  which 
partnership  Cornelius  had  three  shares  and  Licinius  one,  and  the  horse  of  Licinius 
died,  the  loss  must  be  divided  between  the  partners,  in  proportion  to  their  shares. 
(D.  I7.2,68,pr.) 

III.  A  special  case  of  this  partnership  was  in  the  collection  of 
taxes  (aoeietaa  vectigalium).  It  differed  from  the  other  instances 
of  {partnership  in  no  respect,  except  one  of  the  divestitive  facts 
(see  ^p.  523.)  It  is  generally  ranked  as  a  distinct  kind  of 
pattn%rship. 

ry,  Societas  univeraorum  bonorum. — This  is  a  partnership  in- 
duc^Dg  all  the  property  of  the  partners,  in  whatsoever  manner 
acquired^  and  providing  for  the  payment  of  all  their  expenses. 
(D.  17,  2,  1,  1.)  It  occurs  where  two  persons  agree  to  put  all 
their  money  into  a  common  purse,  out  of  which  all  their 
expenses  are  to  be  paid. 
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As  soon  as  the  contract  is  made,  the  moveable  and  immove- 
able property  of  each  of  the  partners  becomes,  without  any 
mutual  delivery,  at  once  the  joint  property  of  all  the 
partners.  (D.  17,  2,  2.)  Whatever  is  subsequently  acquired 
by  a  partner  does  not  become  joint  property  until  the 
partner  gives  it  in  the  usual  way  to  his  copartners.  (D. 
17,2,74.) 

What  a  partner  acquires  by  legacy,  inheritance,  gift,  or  in 
any  other  manner,  belongs  to  the  partnership.  (D.  17,  2,  3,  1  ; 
D.  17,  2,  73.)  Thus,  even  the  dowry  that  one  of  the  partners 
receives  with  his  wife  must  be  shared  with  the  partners,  subject 
to  the  obligation  of  the  husband  to  return  it  in  certain  events. 
(D.17,  2,  65,  16;  D.  17,  2,  66.) 

The  sums  due  (nomina)  to  each  partner  can  be  sued  for  only 
in  that  partner^s  name,  but  each  partner  is  bound  to  place  his 
right  of  action  at  the  disposal  of  his  copartners.  (D.  17,  2,  3.) 
The  damages  obtained  by  a  partner  for  an  injury  (injuria)  to 
his  son  must  also  be  given  up  to  the  partnership.  (D.  17, 
2,  52,  16.) 

On  the  other  hand,  all  the  lawful  expenses  of  the  partners 
must  be  paid  out  of  the  common  fund ;  but  not  damages  that 
they  have  to  pay  for  wilful  misconduct  (D.  17,  2,  73  ;  D.  17, 
2,  52,  18.)  Money  lost  in  gambling  cannot  be  charged  to  the 
common  fund  (D.  17,  2,  59,  1),  unless  the  partners  have  shared 
in  gains  from  the  same  source.     (D.  17,  2,  55.) 

V.  Joint  Ownership  {Sodetas  unius  ret  vel  certarum  rerum), 
(D.  17,  2,  31.) 

The  subject  of  joint  ownership  crops  up  in  this  place  merely 
from  a  peculiarity  of  the  forms  of  action.  If  the  joint-owner- 
ship arose  from  some  act  or  event  other  than  the  will  of  the 
co-owners,  •  the  proper  remedy  was  the  action  communi  divi- 
dundo  or  familiae  erciacundae;  but  if  the  joint  ownership  arose 
from  the  act  of  the  co-owners,  the  actio  pro  socio  could  -be 
brought  (D.  17,  2,  34) ;  and  in  no  material  respect  waa  tlpii^ 
any  difference  between  them,  unless  perhaps  that  a  paAi^r 
cannot  be  compelled  to  pay  beyond  his  means ;  whereaaf  thiere 
was  no  such  restriction  in  the  other  actiona  Thus  each  |)artlier 
cotdd  alienate  his  own  share  (C.  4,  52,  3),  but  not  more  thap  his 
own  share.  (D,  17,  2,  68.)  A  partner  could  not  exei-cise^  any 
right  of  ownership  (as  building  on  the  common  land)  against 
the  wishes  of  the  others.  (D.  17,  2,  39  ;  D.  8,  2,  27,  1 ;  D.  8, 
5, 11,  pr.)     For  when  two  persons  have  equal  rights,  the  one 
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that  forbids  prevails  (in  re  enim  pari  potiorem  cauaam  esse  pro- 
hibentis  constat). 

PamphiluB,  a  f reedman,  and  his  patron  Titiiu,  together  buy  land,  and  delivery  it 
made  to  both.  They  are  joint-owners.  Pamphilns,  however,  paid  the  whole  price.  He 
can  compel  Titios  by  the  tictwpro  Modo  to  pay  the  half.     (C.  4,  87,  2.) 

Two  brothers,  joint-heirs,  agree  to  hold  all  that  they  get  from  the  inheritance  in 
common.  This  constitutes  a  partnership  of  the  inheritance,  bat  does  not  include  what 
they  acquire  from  other  sources.     (D.  17,  2,  52,  6.) 

An  agreement  between  Titius  and  Julias  was  made,  that  whichever  acquired  an 
inheritance  should  share  it  with  the  other.  Titius  afterwards  became  sole  heir  of  his 
father.     Thereupon  a  partnership  of  the  inheritance  arises.     (D.  17,  2,  8,  2.) 

Titius  and  Seius  are  co-owners  of  Stichus.  Titius  leaves  a  legacy  to  Stichus  of  two 
aurei,  Seius  being  the  sole  owner  of  Stichus  becomes  entitled  to  the  legacy.  Can 
the  heir  of  Titius,  as  the  heir  of  a  partner,  compel  him  to  divide  the  legacy  ?  No^ 
because  Seius  receives  the  legacy,  not  in  his  capacity  as  partner,  but,  by  the  operation 
of  a  rule  of  the  civil  law,  in  consequence  of  his  being  owner.  But  he  is  obliged  to  give 
the  heir  half  of  the  value  of  Stichus.     (D.  17,  2,  68,  9.) 

Rights  and  Duties. 

The  rights  and  duties  of  partners  may  be  considered  under 
two  heads — (1)  the  duties  partners  owe  to  each  other;  and 
(2)  the  duties  they  owe  to  outsiders  in  consequence  of  the  acta 
or  forbearances  of  one  of  themselves. 

I.  Duties  of  Partners  inter  se. 

1.  Each  must  contribute  to  the  common  fund  what  has  been 
agreed  upon,  and  also  whatever  each  gets  in  respect  of  the 
partnership.  Hence,  if  one  partner  recovers  more  from  a  debtor 
than  the  others,  he  must  share  his  good  luck  with  his  co- 
partners.    (D.  17,  2,  63,  5.) 

2.  Each  partner  is  entitled  to  be  reimbursed  all  expenses 
properly  incurred  (D.  17,  2,  52,  12),  and  to  be  indenmified  in 
respect  of  all  the  duties  to  which  he  subjects  himseU'  on  behalf 
of  the  partnership.     (D.  17,  2,  27  ;  D.  17,  2,  28;  d!  17,  2,  38.) 

pne  of  the  partners  becomes  insolvent,  and  is  unable  to  pay 
ghare,  the  other  partners  must,  in  proportion  to  their  shareai^ 
^ood  the  deficiency.     (D.  17,  2,  67,  pr.) 

ler,  travelling  for  his  firm  to  buy  merchandise,  is  entitled  to  travelling 
the  cost  of  conveying  himself,  his  baggage  and  merchandise.     (D.  17,  S^ 

ir,  in  resisting  the  flight  of  slaves  belonging  to  the  partnership,  is  wounded. 
ter  tiie  cost  of  medical  attendance  for  his  cure  f  Labeo  held  that  he  coold 
'  a  subtie  distinction  between  expense  inonxred  on  behalf  of  the  partner- 
)  incurred  incidentally  in  consequence  of  being  a  partner.  It  is  like 
the  case  whert  a  legacy  is  left  to  a  man  in  consequence  of  being  a  partner.  He  is  not 
obliged  to  contribute  that.     (D.  17,  2,  60, 1.)    This  subtiety  was  rei^qted  by  Juliaa^ 
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whose  opinion  had  the  farther  sanction  of  Ulpian.  and  is  endorsed  in  the  Digest 
(D.  17,  2,  61.) 

Titius  and  Seins  agreed  to  deal  together  in  mantles,  and  Titius  set  out  on  a  journey 
to  buy  stock.  On  his  way  he  was  met  by  robbers,  who  stole  the  money  he  took  to  pay 
for  the  merchandise,  wounded  his  slaves,  and  stripped  him  of  his  own  private  property. 
Julian  hold  that  not  merely  must  the  loss  of  the  partnership  money  be  borne  equally 
by  the  two,  but  that  Seius  must  pay  half  the  loss  of  the  private  property  of  Titius,  and 
of  the  other  damage,  including  medical  expenses.     (D.  17, 2,  52,  4.) 

3.  Whether  one  partner  is  liable  to  another  simply  as  such  (by  the  actio 
pro  socio)  in  case  of  wilful  wrong,  as  is  a  man  that  has  suffered  anything  to 
be  deposited  with  him,  or  whether  he  is  not  also  liable  for  a  fault  on  the  score 
of  sloth,  that  is,  and  negligence  is  questioned.  The  opinion  has,  however, 
prevailed  that  he  is  liable  even  for  a  fault.  But  everything  that  falls  short 
of  the  utmost  possible  diligence  is  not  therefore  a  fault.  For  it  is  enough 
that  a  partner  display  such  diligence  in  regard  to  the  common  affairs,  as 
he  usually  does  in  regard  to  his  own.  And  the  man  that  has  taken  to 
himself  a  partner  lacking  in  diligence  has  only  himself  to  complain  of;  he 
must  ascribe  his  loss,  in  fact,  to  his  own  want  of  forethought.    (J.  3,  25,  9.) 

A  partnership  is  made  between  Sempronius  and  Titius,  Titius  undertaking  to 
pasture  the  cattle  of  Sempronius,  and  share  the  profits  with  him.  The  cattle  are 
taken  over  by  Titius  at  a  valuation.  Some  of  the  cattle  are  carried  off  by  robbers, 
and  the  rest  stolen.  In  this  case  Titias  must  pay  the  value  of  the  stolen  cattle,  bat 
the  loss  of  the  cattle  taken  by  robbers  falls  on  Sempronius.  The  reason  is,  that  with 
due  care  Titius  could  have  prevented  the  theft,  but  he  could  not  withstand  robbery. 
(D.  17,  2,  52,  3). 

A  partner  employed  his  slave  to  work  for  the  partnership;  the  slave  by  his 
negligence  did  some  damage.  The  partner  could  not  set  off  against  this  damage  any 
special  benefit  acquired  through  that  slave.     (D.  17,  2,  23,  1  ;  D.  17,  2,  25.) 

And  the  general  rule  was  that  a  partner  could  not  set  off  what  he  gained  by  unusual 
industry  against  losses  incurred  by  negligence.     (D.  17,  2,  26.) 

11.  Rights  and  Duties  of  Partners  in  relation  to  third  parties. 

In  modern  law,  questions  afiFecting  partnership  generally  arise 
with  regard  to  the  rights  and  obligations  of  third  parties  against 
the  partners.  Every  partner,  engaged  in  the  business  of  the 
partnership,  is  an  implied  agent  in  his  transactioos  with  other 
persons  within  the  scope  of  the  partnership.  But  the  coDtraGlf 
of  partnership  in  Roman  law  dealt  solely  with  the  rights  ]if 
partners  as  between  themselves  ;  and  one  of  the  partners  lltotl 
no  implied  power  to  bind  the  others,  even  in  matters  ritrietT; 
within  the  business  of  the  partnership.  One  of  the  pj0irl^ti.s 
mighty  indeed,  to  a  qualified  extent,  be  an  agent  for  tbi^'flkrH^ 
but  only  in  the  same  way  as  a  stranger  to  tbi-  p;*rtai&liip. 
This  peculiarity  is  to  be  attributed  to  the  slow  ^uid  impet-fect 
development  of  agency  in  the  creation  of  contractg.  See 
poitea,  Agency. 
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Investitive  Faots. 

Partnership  was  formed  by  the  simple  consent  of  the  parties. 
(D.  17,  2,  4.)  It  seems  at  one  time  to  have  been  a  moot  point 
whether  a  partnership  could  be  made  subject  to  a  condition, 
but  this  was  decided  in  the  affirmative  by  Justinian.  (C.  4, 
37,6;  D.17,2,  l,pr.) 

If  no  express  agreement  has  been  come  to  as  regards  the  shares  of  profit 
or  loss,  equal  shares  in  both  cases  are  contemplated.  But  if  the  shares  have 
been  expressed,  then  they  must  be  kept  to.     (J.  3,  25,  i  ;  G.  3, 1 50.) 

It  is  easily  seen  that  if  the  share  is  expressed  in  one  case  only,  whether 
of  profit  or  loss,  but  omitted  in  the  other,  then  in  the  other  case  also  that  has 
been  passed  over  the  same  share  must  be  kept  to.    (J.  3,  25,  3 ;  G.  3,  150.) 

Ab  in  the  case  of  Bale  and  letting,  the  determination  of  the  shares  might  be  left  to 
a  third  party  (arbiter).  (D.  17,  2,  76. )  If  no  decision  were  given,  the  contract  came 
to  nothing.  (D.  17,  2,  75. )  If  tiie  decision  were  manifestly  unfair,  it  would  be  set 
aside.  (D.  17,  2,  79.)  Bat  the  mere  fact  of  the  arbiter  giving  more  to  one  than 
another  was  not  evidence  of  unfaimess,  becaase  one  might  contribute  a  larger  share  of 
capital,  industry,  or  credit.     (D.  17,  2,  80.) 

It  never  was  doubtful  that,  if  two  persons  come  to  an  ^reement  between 
themselves  that  two-thirds  both  of  profit  and  of  loss  shall  belong  to  one  and 
one- third  to  the  other,  such  an  agreement  holds  good.    (J.  3,  25,  i.) 

But  certainly  the  following  agreement  has  been  much  disputed. 

If  Titius  and  Seius  agree  between  themselves  that  two-thirds  of  the  profit 
shall  belong  to  Titius  and  one-third  of  the  loss,  two-thirds  of  the  loss  to  Seius 
and  one-third  of  the  profit,  ought  such  an  agreement  to  be  regarded  as  valid  ? 
Quintus  Mucins  thought  that  such  an  agreement  was  contrary  to  the  very 
nature  of  a  partnership,  and  therefore  ought  not  to  be  regarded  as  valid. 
Servius  Sulpicius  was  of  the  contrary  opinion,  and  his  view  has  prevailed. 
For  often  there  are  some  men  whose  services  in  a  partnership  are  so  valuable, 
that  it  is  just  that  they  should  be  admitted  into  it  on  better  terms  than  the 
others.  In  support  of  this,  it  may  be  added,  that  no  one  doubts  men 
can  join  in  a  partnership  on  these  terms, — that  one  shall  bring  in  all  the 
capital,  the  other  none,  and  yet  that  the  profit  shall  be  shared  in  common  ; 
for  often  a  man's  services  are  an  equivalent  for  capital.  So  fully  has  the 
opinion  opposed  to  that  of  Quintus  Mucins  been  established,  that  it  is  even 
accepted  that  partners  may  agree  that  one  shall  share  the  profit  without 
being  liable  for  loss,  as  Servius  consistently  thought.  But  such  an  agreement 
pu^t  to  be  understood  to  mean,  that  if  one  part  of  the  business  brings  in  a 
profit,  and  another  a  loss,  then  a  balance  must  be  struck,  and  only  the  excess 
of  profit  over  loss  be  regarded  as  profit     Q.  3,  25,  2  ;  G.  3,  149.) 

Transvestitive  Facts. — No  partner  could  give  away  his 
fihare,  uo  as  to  put  another  in  his  place.  (D.  17,  2,  19.)  The 
rule  is  thus  expressed :  the  partner  of  my  partner  is  not  my 
partner  {Sodi  mei  socius  meua  sodus  noti  est).     (D.  50,  17,  47,  .1.) 

Divestitive  Facts. 

I.  A  partnership  lasts  as  long  as  the  partners  continue  their  consent ;  but 
if  one  renounces  the  partnership,  it  is  dissolved.     Clearly,  however,  it  a 
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partner  craftily  renounces  the  partnership  in  order  to  be  alone  in  having 
some  profit  that  is  falling  in — if,  for  instance,  a  member  of  a  partnership 
that  extends  to  all  the  goods  of  the  partners  is  left  heir  to  some  one,  and 
thereupon  renounces  the  partnership  in  order  to  be  alone  in  profiting  by  the 
inheritance — he  is  compelled  to  share  the  profits.  But  any  other  profit  he 
makes,  without  hunting  after  it,  belongs  to  himself  alone ;  while  all  that  is 
acquired  in  any  way  after  the  partnership  is  renounced,  is  given  up  to  the 
renounced  partner,  and  to  him  alone.     (J.  3,  25,  4;  G.  3,  151.) 

The  power  of  withdrawal  exists  only  when  the  duration  of  the  partnership  has  not 
been  fixed.  If  a  time  has  been  agreed  upon,  a  partner  that  withdraws  divests  himself 
of  all  rights  in  respect  of  the  partnership,  but  remains  liable  for  all  obligatious. 
{Socium  a  se  non  te  a  tocio  Uberai.)  (D.  17,  2,  65,  6.)  Even  if  no  time  is  fixed,  a 
partner  cannot  withdraw  when  it  is  inconvenient  for  the  partnership  ;  as,  for  example, 
to  force  a  sale  of  slaves  at  a  disadvantage.     (D.  17,  2,  65,  5.) 

An  agreement  that  a  partner  should  not  be  at  liberty  to  withdraw  was  void. 
(D.  17,  2,  14.) 

2.  By  Action.  If  one  of  the  partners  goes  into  court  to 
secure  his  rights,  it  is  understood  that  the  partnership  is  thereby 
dissolved.     (D.  17,  2,  65.) 

3.  A  partnership  is  dissolved,  too,  by  the  death  of  a  partner  ;  because,  in 
entering  into  a  contract  of  partnership,  a  man  chose  for  himself  a  deter- 
minate person.  Even  if  the  partnership  was  formed  by  more  than  two 
persons  consenting  to  join,  the  death  of  one  dissolves  it  although  several  sur- 
vive, unless  it  was  otherwise  agreed  when  they  joined  in  partnership.  (],  3, 
25,5;  G.  3,152.) 

The  SodeUu  vecHgalium  is  an  exception  to  this  rule.  In  this  partnership  the  heir 
of  a  partner  may  by,  but  not  without,  a  special  agreement  succeed  as  a  partner.  (D. 
17,  2,  69  ;  D.  17,  2,  85.) 

If  one  of  the  partners  acts  on  the  assumption  that  a  partner  is  alive,  who  in  point 
of  fact  is  dead,  the  partnership  is  regarded  as  existing.  This  beneficial  rule  existed 
also  in  mandate.     (D.  17,  2,  65,  10.) 

4.  Therefore  it  is  agreed  that  capitis  deminuHOy  too,  dissolves  a  partner- 
ship ;  for,  on  the  principle  of  the  jus  dvile^  this  is  regarded  as  almost 
equivalent  to  death.  But  if  the  members  agree  to  go  on  still  as  partners,  a 
new  partnership  is  held  to  begin.     (G.  3,  153.) 

This  is  true  only  of  the  greater  and  middle  change  of  status,  not  of  the  smallest 
(MMitma  capitis  demimUio).  Hence  the  arrogation  or  emancipation  of  a  partner  did 
not  dissolve  the  partnership.     (D.  17,  2,  58,  2 ;  D.  17,  2,  65,  11.) 

5*  Again,  if  one  of  the  partners  has  his  goods  sold  off,  either  by  the 
State  or  by  private  creditors,  the  partnership  is  dissolved.  But  in  this  cs^e 
a  new  contract  of  partnership  may  be  entered  into  ;  for  such  a  contract  nef  ds 
only  bare  consent,  and  comes  under  the  ^us  Gentium  j  and  all  .men|  by 
natural  reason,  can  give  consent.     (G.  3,  1 54.) 

Confiscation  of  goods,  too,  plainly  breaks  up  a  partnership,  if,  that  ife,  the 
whole  goods  of  the  partner  are  confiscated ;  for  since  another  comes  into 
his  place,  he  is  regarded  as  dead.    (J.  3,  35,  7.) 

Again,  if  one  of  the  partners,  weighed  down  by  heavy  debts,  yields  up  his 
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^oods,  and  has  all  his  substance  sold  for  debts,  public  or  private,  the  partner^ 
ship  is  dissolved.  But  in  this  case,  if  the  members  agree  to  go  on  still  as 
partners,  a  new  partnership  is  begun.     (J.  3,  25,  8.) 

6.  Again,  if  a  contract  of  partnership  is  made  for  some  special  business, 
when  that  is  ended  the  partnership  is  at  an  end.     (J.  3,  25, 6.) 

7.  The  loss  of  the  partnership  property  also  terminates  the 
partnership.     (D.  17,  2,  63,  10.) 

8.  By  the  lapse  of  the  time  for  which  the  partnership  was 

constituted.     (D.  17,  2,  65,  6.) 

Remedies. 
I.  Actio  pro  Socio, 

1.  This  action  U  brought  to  enforce  the  rights  in  perionam  of  the  partners  ;  if  a 
division  of  the  property  is  desired,  recourse  must  be  had  to  the  <ieUo  communi  dwi- 
dundo.    It  is,  therefore,  confined  to  the  accounts  between  partners.     (D.  17,  2,  4S.) 

2.  If  any  ohligations  are  outstanding,  and  cannot  be  settled  on  the  dissolution  of 
the  partnership,  security  must  be  given  to  the  burdened  partner.  (D.  17,  2,  27 ;  D. 
17,  2,  88.) 

3.  Partners  have  a  special  benefit  as  between  themselves  ;  they  cannot  be  made  to 
pay  more  than  they  can  afford,  or  have  deprived  themselves  of  the  means  of  paying 
(in  id  quod  fcmere  poasurU  quodve  dUo  malo  fecerint  qtiomin/us  possent  candetnnari 
oportere).     (D.  17.  2,  68  pr.) 

A  partner,  however,  who  denies  the  existence  of  a  partnership,  does  not  enjoy  this 
benefit     (D.  42,  1,  22,  1 ;  D.  17,  2,  67,  8.) 

If  a  man  brings  an  action  against  his  parent  or  patronus^  or  if  a  partner 
brings  an  action  against  a  partner  in  a  suit  arising  out  of  the  partnership, 
the  plaintiff  cannot  gain  more  than  his  opponent  can  pay.  And  it  is  the 
same  when  a  man  is  sued  for  what  he  has  given  as  a  present.     (J.  4, 6,  38.) 

2.  The  ndbvo  conummi  dividundo  co-exists  with  the  Actio  pro  socio, 
8.  The  actio  Uffis  AquUicLc,  actio  furti,  and  others,  may  also,  according  to  circum- 
stances, be  invoked  by  an  injured  partner.     (D.  17,  2,  47, 1 ;  D.  17,  2,  49 ;  D.  17,  2, 
60 ;  D.  17,  2.  45  ;  D.  17,  2,  46  ;  D.  17,  2,  61  pr. ;  D.  17,  2,  61,  1.) 

FoVRTB.— HISTORY  AND  CLASSIFICATION  OF 
ROMAN  CONTRA  CTS. 

Having  enumerated  and  described  the  Roman  Contracts  an 
they  are  given  in  the  Institutes  of  Gains  and  Justinian,  we  may 
pause  before  proceeding  to  complete  an  outh'ne  of  the  subject 
from  the  corpus  juris,  to  examine  the  principles  upon  which  the 
Roman  contracts  are  based,  and  the  order  of  their  development 
li[iese  two  topics — the  history  and  juridical  principles  of  con- 
tract— ^re,  at  least  for  the  student  of  Roman  law,  inseparably 
boubd  tip  together.  The  history  of  contract  affords  the  best 
justificaqon  of  the  arrangement  that  has  been  set  forth,  and  a 
carefdl  analysis  of  the  principles  upon  which  the  Roman  Law 
extended  legal  protection  to  contracts  sometimes  iumishes  a 
clue  to  their  history. 
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1.— Formal  Contracts. 

The  formal  contracts  of  the  Roman  law,  as  abeady  described, 
are  three  in  number  :  they  are  all  said  to  descend  from  the  ju$ 
civile ;  and  they  rest  upon  a  simple  principle.  The  obligatory 
force  of  these  contracts  depends  on  the  exact  observance  of 
their  respective  forms. 

The  juridical  principle  of  the  formal  contracts  is  obvious, 
and  requires  no  commentary,  but  the  question  of  their  origin 
is  very  obscure.  According  to  the  opinion  of  some  high 
authorities,  the  three  formal  contracts — Nexum,  Stipulatio, 
Eapensilatio — are  not  equally  ancient.  The  Nexum  is  said  to 
be  the  parent-contract  from  which  not  only  the  StipulcUio  and 
Eapensilatio,  but  all  the  other  contracts  of  the  Roman  law  are 
lineally  descended. 

The  writer  has  been  driven  to  the  conclusion  that  this 
hypothesis,  although  very  attractive,  is  not  supported  by  the 
evidence ;  and  that  we  must  still  look  upon  the  stipulation  as 
primordial,  as  it  is  one  of  the  most  ancient  contracts  of  the 
Roman  law.     (See  Note  at  the  end  of  this  section.) 

1.  Anciently  in  Rome  betrothals  were  made  by  stipulation 
(hence  the  terms  sponstUy  sponsa,  from  spondeo),  (D.  23,  1,  2.) 
In  the  classical  period,  the  stipulation  was  not  employed,  and 
no  action  lay  for  breach  of  promise.  We  learn  from  Servius 
Sulpicius,  a  jurist  who  died  B.G.  42,  that  betrothal  was  an 
institution  of  the  Latin  people,  who  kept  up  the  action  for 
breach  of  promise  (actio  ex  sponsu)  until  they  were  incorporated 
with  the  Romans.  There  can  be  no  question  of  the  antiquity 
of  the  custom.  It  was,  in  fact,  one  that  could  not  fail  to  arise 
as  soon  as  men  gave  up  the  practice  of  stealing  wives,  and 
sought  them  by  purchase.  A  preliminary  bargain  was  necessary 
to  settle  the  price,  and  the  conclusion  of  that  bargain  prior  to 
the  ceremony  of  marriage  was  betrothal.  One  of  the  forms  of 
Roman  marriage,  in  olden  times,  was  a  mancipation  of  the  wife 
to  the  husband  (coemptio  in  manum)s  Now  it  would  have  been 
impossible  that  the  previous  contract  should  have  been  made 
by  a  mancipation,  even  fictitiously,  because  if  the  woman  bad 
really  been  mancipated,  even  for  the  sake  of  form,  to  an  intend- 
ing husband,  she  would  at  once  have  been  subjected  to  bis  rmnus 
beyond  recall.  (G.  1, 115  B.)  Hence,  in  betrothal,  an  extremely 
ancient  institution,  we  find  the  opposition  between  contract 
and  conveyance,  between  promise  and  property.     This  distinc- 
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tion,  if  Sulpicius  is  right,  corresponded  with  that  betweeu 
stipulatio  and  mandpoMo, 

2.  It  is  impossible  to  avoid  being  struck  by  the  prominence 
given  to  the  stipulation  in  the  Boman  law  of  procedure.  Not 
only  was  it  largely  employed  by  the  Praetor,  but  in  its  oldest 
form  as  a  aponsio  it  figured  in  the  ancient  condictio  (the  legis 
ocfto  of  that  name.  See  Book  IV.,  Proceedings  in  ^Mre.  Lef/ia 
Actionea).  The  ancient  form  of  suretyship,  called  vadimonium^ 
appears  also  to  have  been  made  by  sponsio. 

It  is  easy  to  understand  why  the  stipulation  should  have 
been  so  extensively  employed  in  civil  procedure.  The  obliga- 
tions enforced  in  connection  with  civil  proceedings  took  the 
form  of  requiring  a  person  to  do  or  not  to  do  something.  Now 
we  can  hardly  suppose  such  contracts  ever  to  have  been  made 
by  nexum.  The  nexum  was  germane  to  contracts  relating  to  the 
transfer  of  property,  but  it  seems  quite  irrelevant  to  contracts 
concerned  with  personal  acts  and  forbearances.  But  such  con- 
tracts fell  naturally  under  the  domain  of  the  stipulation. 

There  is  nothing  in  Boman  law  to  throw  light  on  one  of  the 
characteristics  of  the  stipulation ;  namely,  the  form  of  question 
and  answer.  It  is  a  unique  form.  But  the  other  essential 
feature  of  the  stipulation  anciently — the  word  spondeo — has 
some  interesting  aflSnities. 

The  cognate  term  in  Greek — g-xovb^ — is  a  sacrifice  by  libation 
of  wine,  oil,  honey,  or  water.  It  is  also  the  name  for  a  simple 
treaty  of  peace  as  distinguished  from  a  treaty  of  alliance.  This 
ought  to  be  taken  along  with  a  statement  of  Gains  (G.  3,  94), 
who  says  that  in  one  case  only  could  spondee  be  used  by  an  alien : 
namely,  in  making  peace  with  the  Boman  people.  It  may 
perhaps  be  inferred  that  the  word  spondeo  carried  a  sanctity 
with  it  beyond  the  confines  of  Bome.  It  would  appear  that 
sponaiones  were  current  among  the  Greek  and  Latin  tribes  as  a 
most  binding  and  sacred  kind  of  promise. 

The  third  formal  contract  is  Expenailatio,  Ortolan  contends 
at  great  length,  and  with  much  vigour,  that  this  contract  is 
derived  from  the  Nexum,  He  summons  to  his  aid  the  well- 
known  terms  in  which  entries  were  made  in  the  domestic 
ledger,  e^xpenaa  lata — terms  that  seem  to  imply  originally  a 
weighing  out  of  the  money. 

Thd  ixpenaiUxtio  was  rarely,  if  ever,  used  as  a  means  of 
creating  rights  in  personam ;  it  was  used  as  a  mode  of  novation, 
insomuch  that  it  the  text  ot  Gaius  were  all  the^information 
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we  had,  we  ehotild  be  bound  to  omit  Expmsilatio  from  the  list 
of  contracts,  and  introduce  it  under  the  head  of  Transvestitive 
Facts.  The  juridical  principle  of  the  contract  is  obvioua 
According  to  all  testimony,  the  accounts  of  a  Roman  household 
were  kept  with  extreme  exactness,  and  all  sums  due  to  or  by 
the  head  of  the  house,  when  ascertained,  were  duly  entered.  In 
case  of  dispute,  these  books  formed  the  best  evidence ;  if  the 
books  of  the  creditor  and  debtor  agreed,  the  dispute  was  at  an 
end ;  if  the  books  of  the  creditor  only  had  the  entry,  the 
question  was  whether  the  entry  was  made  with  the  consent  of 
the  debtor.  If  it  was,  there  could  be  little  hesitation  as  to  the 
judgment  that  ought  to  be  given.  From  the  extreme  care  and 
scrupulous  honesty  with  which  the  family  accounts  were  kept, 
they  naturally  attained  a  high  degree  of  value  as  evidence  ;  and 
there  seems  no  difficulty  in  believing  that  at  length  the  debtor 
was  not  allowed  to  go  behind  the  entry  on  the  ledger,  if  it  were 
made  with  his  consent,  to  dispute  his  obligation.  The  literal 
contract  is  in  short,  merely  an  example  of  the  doctrine  of 
estoppel,  A  man  that  had  consented  to  his  name  being  entered 
as  debtor  for  a  given  sum  in  the  books  of  another,  was  not 
permitted  to  deny  that  the  money  was  really  due.  From  the 
writings  of  Cicero  we  learn  that  one  that  entered  what  was  not 
due  to  him,  and  one  that  did  not  enter  as  due  what  he  really 
owed,  were  alike  guilty  of  nefarious  misconduct 

There  is  no  reason  for  limiting  the  eflfect  of  the  literal  con- 
tract to  debts  arising  from  nexum ;  it  was  equally  applicable  to 
debts  arising  from  stipulation,  or  in  any  other  way.  Nor  is  any 
Teal  light  thrown  upon  the  expenailatio  by  connecting  it  with  the 
nexum.  The  words  eapensa  lata,  for  aught  that  appears  to  the 
contrary,  may  have  been  employed  in  as  figurative  a  sense  when 
the  doctrine  of  estoppel  was  first  applied  to  written  entries  in 
the  household  ledger,  as  the  word  ^*  expenditure "  is  at  the 
present  day. 

II. — Equitable  Contracts. 

1.  Depositum,  Pignus,  Mutuum,  Commodaium, 

Of  the  contracts  re  enumerated  by  Gains  and  Justinian, 
two,  but  two  only,  can  with  absolute  confidence  be  regarded 
as  derived  from  the  nexum.  These  two  are  pignuts  and 
depositum.  It  is  a  curious  circumstance,  if  it  be  merely 
accidental,  that  both  Gains  (G.  2,  60)  and  Boetius  mention  two 
only,  and  these  the  same  examples ;  namely,  pignus^nd  deposi- 
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han.  There  appears  to  be  no  testimony  in  favour  of  a  similar 
derivation  of  mutuum,  a  contract  that  presents  strong  affinities 
with  the  two  undoubted  derivatives  of  tlie  nexum;  and  yet 
there  seems  no  reason  why  such  testimony  should  be  wanting, 
if,  indeed,  the  mutuum  had  ever  been  made  per  aes  et  libram. 

When  we  seek,  in  the  absence  of  positive  testimony  to  deter- 
mine the  precise  character  and  Hmits  of  the  nexum,  especially 
with  a  view  to  the  claim  advanced  for  it  as  the  parent  form  of 
all  contracts,  it  is  of  the  utmost  importance  to  possess  two 
unquestionable  instances  of  derivative  contracts.  By  examining 
the  characteristics  of  the  progeny,  we  may  be  able  to  determine 
something  of  the  nature  of  the  parent,  and  to  specify  what  we 
should  expect  to  find  in  other  membere  of  the  family.  The 
relation  of  the  pignus  to  the  nexum  has  been  already  described 
/  (p.  433).  A  few  words  may  now  be  added  in  respect  of  the 
depositum,  Boethius  (Cic.  Top.  4,  10,  41),  explaining  the  term 
fiducicL,  says  it  occurs  when  a  thing  is  given  by  mancipatio  or 
cessioln  jure  to  another,  on  condition  that  upon  The  happening 
of  certain  events  it  should  be  conveyed  back  to  the  owner. 
This  happens  when  a  man,  afraid  of  civil  broils^  mancipates 
his  land  to  a  more  powerful  friend,  w^ho  promises  to  restore 
tbejand  when  the  danger  has  paaaed  away.  From  this  it  would 
appear  that  the  contract^  of  fiducia  was  of  the  nature-of Acon* 
dition  or  engagement  annexed  to  the  conveyance  9f  propftrty  * 
The  transacEon  per  aes  et  libram  always  admitted  a  con- 
siderable degree  of  elasticity  in  the  language  employed  in 
what  we  may  call  the  **  operative  part "  of  the  proceeding. 
The  presence  of  the  balance-holder  and  the  bronze  was  indeed 
constant,  but  the  nuncupation  the  words  that  determined  the 
legal  character  of  the  ceremony,  varied.  Gains  gives  several 
examples ;  as  in  the  conveyance  of  a  slave  (G.  1,  119),  and 
in  the  making  of  a  will.  (G.  2,  104.)  But  in  these  cases, 
although  the  language  varies,  it  is  within  narrow  limits. 
The  words  define  the  legal  effect  of  the  ceremony,  and 
nothing  more.  But  the  cases  of  deposit  and  mortgage  carry 
us  further.     The  words  employed  do  not  simply  qualify  the  act 

1  An  instance  probably  of  the  same  kind  is  narrated  by  Yarro  (de  r.  r.  7, 105)  as 
the  opinion  of  Mamilius.  "  A  freeman  that  gives  his  services,  aa  in  slavery,  on  account 
of  the  money  that  he  owes  is^  until  he  Hion^y^rgai^  »Ko  Hi>h».^  "ftllftd  jo^xio."  (Liber 
qui  8uai  optrat  in  servitude  (m)  pro  pecunia  quam  debebat  (dat)  dwm,  aolveret,  nexus 
voeatur,  ui  €iJ>  aert  dbcLeratut.)  Tliis  is  suppoged  to  refer  to  an  actual  TOgytCTpoUto  of 
the  debtor  himself,  on  condition  that  when  thedebfe  ia-paid  hia  creditor  shall  leliase 
hiiuT       ' 
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of  oonveyance ;  they  Impose  on  the  peraon  receiving  the  pro- 
perty an  obligation  to  return  the  property  on  a  future  day 
named,  or  on  the  happening  of  some  event.  These  cases,  then, 
fumish  an  example  of  the  perversion,  so  to  speak,  of  the  form 
of  conveyance  to  the  purpose  of  contract.  But  the  perversioti 
is  within  the  very  narrowest  limits.  The  words  creating  a 
conditional  obligation  to  return  the  property  are  closely  con- 
nected with  the  conveyance ;  and  without  any  great  stretch 
may  be  held  to  be  covered  by  the  ceremony,  and  so  to  be 
olothed  with  a  legal  sanction.  The  slightness  of  this  perver- 
sion is  made  apparent  when  we  consider  that  it  would  have 
required  a  distinct  step  in  advance  to  have  got  so  &r  as  the 
fnutuunu  In  that  case  the  obligation  was  to  return,  not  the 
things  actually  lent,  but  the  same  quantity  and  quality.  This 
&ct  should  be  kept  in  mind,  because  while  we  know  that 
deposit  was  at  first  made  per  asB  et  libramf  we  have  no  evidence 
that  tnutuvm  ever  waa 

The  contractus ^tteicBy  or  engagement  annexed  to  a  convey- 
ance per  aea  et  libram^  presents' some  features  deserving  of 
remark.  It  was  not  introduced  by  the  Pradtor,  for  the  fiduciary 
deposit  is  at  least  as  old  as  the  XII  Tables ;  nevertheless  it 
was  a  contract  in  which  good  faith  was  required.  Again,  a 
person  that  broke  an  engagement  of  this  sort  was  punished 
with  the  civil  and  political  disabilities  of  in&my.  This  appears 
strange,  since  it  was  not  until  nearly  the  end  of  the  Bepublic 
that  a  atipulatio  could  be  upset  by  the  plea  of  firaud.  (See  Sub- 
Div.  IL,  Fraud  in  Contract)  But  it  seems  to  have  been  con- 
sidered that  the  greater  the  confidence  reposed,  the  more 
shameful  was  a  breach  of  fietith,  and  thus  infiuny  might  attach 
to  a  simple  breach  of  contract.  The  reason  why  infamy  was 
fixed  to  a  delinquent  depositee  or  mortgagee  is  manifest. 
The  owner  divested  himself  of  his  ownership ;  he  gave  up 
his  right  in  rem  against  all  the  world,  and  accepted  instead  a 
right  in  pereonam  against  the  person  to  whom  he  conveyed 
his  property.  The  infliction  of  infamy  was  an  attempt  to 
strengthen  what  Bentham  caUs  the  social  sanction  in  consequence 
of  the  weakness  of  the  legal  sanction.  Under  the  head  of 
Mortgage  an  account  has  been  given  of  the  manner  in  which 
the  Pradtor  dexterously  superseded  the  clumsy  and  incon* 
venient  mortgage  of  the  jtu  dviU,  His  action  in  the  case  of 
deposit  was  similar.  He  gave  effect  to  a  deposit  made  without 
the  ceremony  per  aea  et  Ubram,  deprived  the  depc^ee  of  his 

2  L  '^"^^    ^  o 
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right  in  remy  and  thus  disabled  him  from  alienating  the  pro- 
perty. Having  thus  given  complete  security  to  the  owner, 
who  now,  in  spite  of  the  deposit,  continued  to  have  all  the 
rights  and  remedies  of  an  owner,  the  Praetor  was  at  liberty  to 
remove  the  penal  action  to  which  a  depositee  was  exposed. 
Except,  therefore,  when  the  deposit  was  made  under  stress  of 
shipwreck,  fire,  or  the  like,  a  depositee  was  not  liable  to  pay 
double  the  value  of  the  thing  in  the  event  of  his  being  con* 
demned  for  breach  of  contract. 

There  appears  to  be  no  evidence  to  connect  the  contract  of 
mutuum  with  neatun,  but  it  would  seem  to  have  been  ranked  in  the 
Prsdtor's  Edicts  along  with  eommodatum  and  pignus.  (D.  12, 1, 
1,  1 ;  D.  12,  1,  2,  8 ;  nip.  Frag.  Inst  8,  1.)  Commodatum,  in  the 
form  we  know  it,  was  of  PrsBtorian  origin.  (D.  13, 6, 1.)  These 
two  contracts  naturally  go  together.  MtUuum  is  the  loan  of 
things  that  are  consumed  in  the  use ;  commodaium  is  the  loan  of 
things  that  are  not  consumed  in  the  use.  In  mutuum  the  borrower 
necessarily  becomes  owner  of  the  things  lent,  and  is  bound  to  re- 
turn simply  the  same  quantity  and  quality :  in  eommodatum  the 
borrower  acquires  no  right  in  rem  to  the  thing,  and  must  return 
the  identical  article  he  has  borrowed.  In  regard  to  both  contracts 
the  evidence,  although  not  conclusive,  tends  to  show  that  the 
PrsBtorian  contract  was  a  substitute,  not  for  the  nexum,  but  for 
the  stipiUatio.  Thus,  although  in  the  absence  of  a  stipulaiio  the 
PrsBtor  compelled  a  borrower  to  return  the  money,  wine,  com, 
or  whatever  else  he  borrowed,  he  did  not  require  him  to  pay 
interest.  For  that  there  must  be  a  distinct  and  special  stipulation. 
The  utmost  extent  to  which  the  Prsdtor  relaxed  this  rule,  was 
to  permit — and  that  only  in  a  few  cases — interest  to  be  attached 
to  the  loan  by  mere  oral  or  written  agreement  (p<ie^m)  without 
the  interrogative  form  (stipulatio).  If  we  suppose  that,  prior  to 
the  intervention  of  the  Prietor,  a  borrower  could  not  be  forced 
to  return  what  he  borrowed  unless  he  had  bound  himself  by 
stipiUatiOf  we  may  take  it  that  loans  were  seldom  made  without 
stipulaiio,  and  that  the  promise  of  the  stipulaiio  included  both 
principal  and  interest  I^  however,  a  lender  neglected  that 
precaution,  upon  what  ground  could  he  ask  the  assistance  of  the 
PrsBtorf  The  PrsBtor  could  not  be  asked  to  give  effect  to  an 
informal  promise  as  such,  but  he  might  go  so  fieir  as  to  require 
the  borrower  to  return  the  principal,  for  the  borrower  was 
taking  advantage  of  the  forms  of  the  jtu  civile  to  cheat  the 
lender  of  his  money.    Equity  required  so  much,  butit  required 
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DothiDg  mord.  Interest  was  always  regarded  in  the  Bomaa 
law  as  arising  exclusively  from  oontraot ;  it  did  not  bear  the 
same  relation  to  money  lent  that  the  rent  of  a  farm  did  to  the 
ownership  of  the  farm.  (D.  50,  16,  121.)  Since,  thereforoi 
equity  did  not  demand  that  the  borrower  shotdd  pay  interest, 
and  there  was  no  stipulaHOf  the  Praetor  limited  his  interference 
to  the  return  of  the  principal  borrowed 

Cammodaium  was  introduced  by  the  Praetor,  whether  as  a 
new  form  of  contract  invented  by  him  or  not,  it  would  be  rash 
to  say.  It  occupies  a  peculiar  position ;  on  the  one  side  of  it 
is  tmia  or  tmufritetua,  gratuitous  like  eommodatum,  but  belonging 
to  the  class  of  rights  in  rem  ;  on  the  other  side  is  locatio'^xmiuctioy 
belonging,  like  eommodoUmn^  to  the  class  of  rights  in  personam^ 
but  not  gratuitous.  There  is  again  a  contrast  with  mittuum. 
Interest  is  a  valuable  consideration  for  a  loan,  and  the  contract 
of  mututtm  might  be  either  with  or  without  interest  Commo^ 
datum  exists  only  when  there  is  no  valuaUe  consideration,  and 
when  there  is  no  right  in  rem. 

Of  the  four  contr€U)ts  re  mentioned  in  the  Institutes,  two 
certainly,  pignue  and  depoeittuny  and  two  probably,  mutuum  and 
4)ommod(Uumy  were  derived  from  formal  contracts.  The  author 
of  the  change  was  the  Prsdtor.  The  object  of  the  change  was 
to  prevent  the  forms  of  the  civil  law  being  used  as  means  to 
defraud  a  person  of  his  property.  Suppose  a  deposit  is  made 
without  the  ceremony  per  ass  et  libram^  and  the  depositee  refuses 
to  return  the  property,  what  remedy  had  the  owner  f  He 
could  not  sue  on  the  eontractue  fidudae^  for  there  was  no  such 
contract;  could  he  sue  as  owner  by  the  vindieatiot  The  pro- 
bability is  that  he  could  not,  because  he  had  of  his  own  volition 
parted  with  his  property,  trusting  to  the  honour  of  his  firiend. 
At  all  events  there  was  an  injustice  in  driving  the  owner  to 
the  vindiccaioy  because  as  the  depositee  waa  in  possession,  the 
owner  was  required  to  prove  his  title.  However  that  may  be, 
we  may  rest  assured  that  the  Praetor  would  not  have  introduced 
the  actio  depositi,  if  the  owner  had  had  any  other  suitable 
remedy.  The  principle  he  adopted  was  that  it  would  be  unjust 
to  allow  an  owner  to  be  deprived  of  his  property  merely  because 
of  his  neglect  to  use  a  legal  ceremony. 

The  main  object  of  the  Praetor's  interference,  therefore,  was 
restitution.  He  interfered  not  to  give  effect  to  an  informal 
promise,  but  rather  to  redress  a  wrong ;  not  so  much  to  compel 
the  depositee  to  folfil  his  promise,  as  to  make  him  give  back  to 
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the  owner  the  property  of  whioh  be  was  unjustly  deprived.  It  is 
this  ciroumstance  that  gives  to  the  so-called  real  contracts  their 
peculiarities.  The  remedy  of  the  Pr»tor  is  given  to  the  owner 
to  recover  his  property  ;  unless,  therefore,  he  has  parted  with 
his  property,  he  has  no  occasion  for  the  remedy.  Hence  there 
can  be  no  contract  re  except  by  deKvery  of  property  by  an 
owner.  Suppose  Titius  promises  to  lend  Gains  10  aurei^  but 
fails  to  keep  his  promise  ;  Gains  cannot  compel  him  to  lend  the 
money,  if  no  stipulation  has  been  made.  If,  however,  Titius 
does  advance  the  money,  then  the  Prsdtor  gives  him  an  action 
for  the  recovery  of  it. 

The  Prsdtor  went  further  in  the  case  of  the  other  three 
contracts  re,  and  gave  an  action  to  the  depositee  or  borrower 
{ecmmodatariuB)  or  mortgagee.  This  action  was  called  eontraria^ 
and  the  word  is  significant.  Suppose  Maevius  agreed  to  lend 
Sempronius  his  slave  for  a  week,  and  sent  the  slave  according 
to  his  promise.  It  would  be  un£ur  to  Sempronius  to  demand 
back  the  slave  before  the  week  had  expired,  or  to  refuse  to  pay 
any  extraordinary  expense  that  the  borrower  was  put  to  by  the 
slave.  The  Prstor,  then,  acting  on  the  principle  that  he  that 
seeks  equity  must  do  equity,  refused  an  action  to  the  owner 
until  the  time  had  expired,  and  he  gave  compensation  to  the 
borrower. 

2.  Innominate  contracts  re. 

It  was  long  before  the  principle  of  the  contracts  re,  although 
obviously  capable  of  a  much  wider  application,  was  distinctly 
perceived  and  consistently  applied.  At  first  the  Prsdtor  at- 
tempted merely  to  supply  a  remedy  for  certain  cases  of 
fiagrant  injustice  with  the  smallest  possible  interference  with 
the  rules  of  the  jtu  civile.  But  new  cases  occurred  involving 
substantially  the  same  grievance,  and  calling  for  an  appli- 
cation of  the  same  remedy.  A  single  instance  may  be  taken 
as  a  type  of  many.  Gains  lends  his  ox  to  Titius  for  a  fort- 
night to  make  up  a  ploughing  team,  and  Titius  agrees  at 
the  end  of  the  fortnight  to  return  the  ox,  together  with  one  of 
his  own,  to  be  lent  to  Gains  for  a  similar  period.  After  Titius 
has  had  the  use  of  Gains'  ox,  he  refuses  to  perform  his  promise, 
and  Gains  is  put  to  the  expense  of  hiring  another  ox  to  do  his 
ploughing.  The  injustice  that  Gains  suffers  is  manifest,  and  is 
of  precisely  the  same  character  as  that  of  a  lender  when  the 
borrower  refuses  to  repay  the  loan.  But  the  contract  does  not 
fall  within  the  definition   of  mwtuum;  nor  is  itr  eommodatum 
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(beoanse  it  is  not  gratuitous);  nor  is  it  loeatio  conduetioy 
because  the  consideTation  is  not  in  money.  Had  Ghdus  then 
no  remedy  f 

In  seeldng  for  a  suitable  remedy  for  cases  Eke  tiiat  stated, 
the  jurisconsults  naturally  turned  first  to  the  action  for  fraud 
(acHo  de  dolo).  The  conduct  of  Titius,  if  he  had  the  means  of 
performing  his  contract  and  refused,  was  certainly  unjust,  but 
it  could  hardly  be  called  a  fiiuud.  If,  indeed,  he  had  intended 
from  the  first  to  cheat  Ghtius,  and  used  the  promise  only  as  a 
means  to  get  the  use  of  his  oz,  his  conduct  was  fraudulent 
But  this  could  rarely  be  proved  even  when  it  was  the  fact,  and 
the  actio  de  dolo  could  not  often  be  relied  upon.  The  true 
remedy  was  to  apply  the  equitable  principle  of  the  contracts 
re^  and  at  length,  after  long  controversy  (for  even  Paul  (D.  19, 
5,  5,  3)  and  Diodetian  (C  2, 21, 4)  except  one  class  of  cases),  this 
course  was  adopted. 

A  remedy  called  actio  in  faetum  praeser^tis  verbis  was  given 
whenever,  in  a  bilaterial  engagement,  one  of  the  parties  had 
executed  his  promise,  and  the  other  refused  to  execute  his 
promise.     (D.  19,  5,  2-3.) 

3.  Mandatum. 

Mandate  is  placed  in  the  Institutes  in  the  class  of  contracts 
arising  from  consent  {ea  eoneensu).  The  circumBtance  that 
mandate  alone  of  the  consensual  contracts  presents  an  actio 
eontraria^  excites  a  suspicion  that  it  is  not  in  its  right  place, 
and  that  it  should  rather  go  along  with  the  contracts  re. 
If  mandate  were  a  true  consensual  contract,  then  it  ought, 
frx>m  the  moment  that  consent  is  given,  absolutely  to  bind 
both  parties.  But,  as  already  pointed  out,  mandate  has  not 
these  charactera  In  the  first  place,  the  rights  of  the  mandor 
tarius  do  not  arise  from  the  consent  of  the  mandator  simply ; 
they  flow  from  his  performance  of  the  mandate.  His  rights 
rest,  therefore,  upon  equity  rather  than  upon  consent.  In  the 
second  place,  the  rights  of  the  fnand€aor  do  not  arise  from  the 
simple  promise  of  the  mandatarius.  That  is  the  case  when 
the  agent  is  paid.  But  where  the  agent  is  not  paid,  the  prin- 
cipal has  an  action  against  him  only  when  he  has  suffered 
injury  by  trusting  to  his  promise,  and  thereby  omitted  to 
take  the  steps  he  would  otherwise  have  taken  to  protect  his 
interesta  It  is  true  that  the  claim  of  the  mandator  does  not 
rest  upon  acts  (as  is  the  case  in  all  other  contracts  re),  but 
upon  a  forbearance.     But  in  equity  there  is  little  difference 
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between  saying,  **  I  have  done  something  at  your  request,  in 
'order  that  yon  may  do  something  to  me/'  and  *'  I  hare  ab- 
stained from  doing  something  at  your  request,  beoause  you 
hare  undertaken  to  do  it  for  me.'' 

It  is  easier  to  assign  mandate  to  its  true  place  among  con- 
tracts than  to  determine  its  origin.  Is  mandate  an  ancient, 
independent  contract,  or  is  it  derived,  and  if  so,  from  what 
other  form,  nexum  or  stipuloHo  f  A  contract  in  respect  of  the 
use  of  a  thing  or  the  services  of  a  person  might  be  made  with 
or  without  valuable  consideration;  and  if  with  valuable  con- 
sideration, either  in  money  or  not.  A  contract  for  the  use  of 
a  thing  without  consideration  was  cammodatum :  a  contract  for 
a  personal  service  without  consideration  was  nusndatum:  a  con- 
tract for  the  use  of  a  thing,  or  a  personal  service  with  a 
consideration  in  money,  was  locatio  ccnductio  :  a  contract  for  the 
use  of  a  thing,  or  a  personal  service  with  a  consideration,  but 
not  in  money,  was  an  innominate  contract  r^  and  was  enforced 
by  the  actio  in  faetum  praeaeriptis  fferbis.  Commodatum  and 
mandatum  thus  naturally  go  together.  They  stand  in  the  same 
relation  to  locatUHionduetio ;  and  probably  they  originated  in 
the  same  way.  The  eictions  of  ecmmodatum  or  mandatum  could 
never  be  employed  unless  when  there  was  an  absence  both  of 
a  stipulation  and  of  a  pecuniary  consideration:  Occasionally 
this  view  is  taken  by  the  jurists.  Thus  in  stating  a  case  for 
mandate  where  there  was  no  valuable  consideration,  Scaevola 
is  at  pains  to  add,  **  and  there  was  no  stipulation.^  (D.  17,  1, 
62,  pr.)  Thus  the  equitable  contract  of  mandatum^  like  the 
equitable  contract  of  eommodattim^  may  have  been  introduced 
where  the  parties  had  neglected  to  employ  the  sty^nilatio  ;  but 
there  is  not  sufficient  evidence  upon  which  to  base  any  certain 
opinion. 

m.— CtoNTRACTS  FOR  VALUABLE  CONSIDERATION. 

In  all  the  so-called  consensual  contracts  (except  mandatinn), 
a  pecuniary,  or  at  least  a  valuable,  consideration  was  essentiaL 

1.  Sale. — The  contract  of  sale,  as  it  was  interpreted  during 
the  Empire,  contained  three  main  points : — (1)  The  duty  of 
the  seller  was  simply  to  deliver,  not  to  make  a  good  title ;  (2) 
he  was  bound  to  warrant  against  eviction ;  and  (8)  against 
&ults  in  the  thing  sold*  But  the  evidence  is  conclusive  that 
these  obligations  were  at  first  made  by  stipulation,  and  that 
they  became  part  of  the  law  of  sale  only  through  thct  edict,  of  the 
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Oorale  Aedilei  The  effect  oi  the  Aedilitian  Edicts  was  partly 
to  impose  on  sellers  a  dnty  to  disclose  fatdts^  and  partly  to 
enable  warranties  to  be  given  without  stipulation.  A  mere 
verbal  warranty  was  to  have  the  effect  of  a  stipulation.  The 
executory  contract  of  sale  was  thus  built  up  partly  by  admitting 
pacts  for  stipulations— 4L&,  informal  for  formal  verbal  promises  ; 
and  partly  by  imposing  as  a  legal  duty  that  which  previously 
could  arise  only  from  express  stipulation. 

The  account  given  by  Sir  Henry  Maine  traces  the  executory 
contract  of  sale  up  to  the  nexum.  If  there  were  no  positive 
evidence  of  the  manner  in  which  that  contract  was  developed 
in  the  Roman  law,  there  would  be  some  plausibility  in  ascribing 
the  origin  of  the  contract  of  sale  to  a  process  by  which  property 
was  actually  conveyed  for  a  price.  But  there  can  be  no 
question  tibat  the  duties  of  the  seller^  in  the  mature  law,  arose 
from  dropping  stipulations,  not  from  lopping  off  the  ceremonial 
part  of  the  maneipatio.  It  was  stipulation  not  the  neanim,  that 
was  the  parent-form  of  the  executory  contract  of  sale.  There 
is  an  analogy  between  the  executory  contract  of  sale  and  be- 
trothal— ^the  executory  contract  of  marriage.  Betrothal  was  in 
the  most  ancient  times  made  by  atipulatiOj  while  the  marriage 
itself  was  effected  per  ae$  et  libram, 

2.  Hike  (Locatio^eonduetio), — ^There  is  nothing  to  show  any 
connection  between  hire  and  stipulation  such  as  subsisted 
between  sale  and  stipulation. 

8.  Pabtnership  (Societan). — There  appears  to  be  no  evidence 
to  connect  partnership  with  either  ^leaum  or  stipulatio,  as  indeed 
from  the  nature  of  the  contract  could  scarcely  be  expected. 

In  these  three  cases  the  principle  of  valuable  consideration  is 
fotmd.  In  a  subsequent  place,  some  other  instances  will  be 
cited  of  contracts  based  on  valuable  consideration,  but  these 
are  few  in  number.  The  Roman  law  never  attained  the  point 
of  generalising  the  principle  of  valuable  consideration.  That 
was  the  reason,  probably,  even  more  than  the  mistake  with 
regard  to  tnandatum^  that  induced  the  jurists  to  describe  certain 
contracts  as  founded  on  consent,  whereas  when  they  came  to 
describe  the  contracts  individually,  they  stated  that  the  very 
essence  of  them  W€U3  a  pecuniary  consideration. 

The  three  classes  into  which  contracts  have  been  divided 
may  now  be  defined  from  a  new  standpoint,  as  tmilateral  or 
bilateral,  executed  or  executory. 

A  contract  is  unilateral  when  it  consists  whollyupf  promises 
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by  one  person.  It  is  bilateral  when  it  consists  of  promises  made 
by  two  persons,  which  promises  are  the  consideration  for  each 
other.  Again,  there  is  a  distinction  between  executed  and 
executory  contracts.  If  a  unilateral  contract  is  executed,  there 
is  an  end  of  it.  But  a  bilateral  contract  may  be  executed  as 
respects  the  promise  of  one  party,  and  be  executory  as  regards 
the  promise  of  the  other.  Such  a  contract  may  be  said  to  be 
part  executed.  If  neither  party  has  performed  his  promise,  the 
contract  is  executory. 

1.  The  formal  contracts  are  unilateral  and  executory.  This  is 
obviously  true  of  the  stipulatio ;  and  it  was  true  of  tiie  expenei' 
latio.  The  neaum  also  was  unilateral,  for  it  imposed  an  obliga- 
tion solely  on  the  person  receiving  property  by  conveyance. 

2.  The  equitable  contracts  are  bilateral  agreements,  pairt 
executed.  Before  either  party  has  executed  his  promise,  there 
is  an  executory  agreement,  but  one  that  cannot  be  enforced  by 
law.  As  soon  as  one  has  performed  his  agreement,  the  other  is 
subjected  to  a  legal  obligation  in  respect  of  his  promisea  The 
equitable  contracts  are  thus  not  executory. 

3.  The  bilateral  executory  contracts  of  the  Roman  law  are 
based  on  valuable  consideration. 

Dkbivaxive  Thbobibb  or  thx  Stipuiatidv. 
The  following  passage  from  "  Andent  Law  "  gires  a  oondse  aoooont  of  the  rlew  of 
those  that  maintain  not  merely  that  the  stipolation  was  prodnoed  from  the  neacum,  but 
that  the  nestum  itself,  as  a  contract,  was  an  extension  or  perFersion  of  the  ande&t 
conveyance  jper  aet  et  Ubram ;— 

"  There  is  some,  but  not  very  violent^  oonjeotu:6  in  the  following  delineation  of  the 
process.  Let  ns  conoeive  a  sale  for  ready  money  as  the  normal  type  of  the  nexum. 
The  seller  brought  the  property  of  which  he  intended  to  dispose— a  uave^  for  exam|^ 
— ^the  purdhaser  attended  with  the  rough  ingots  of  copper  wtiich  served  fcir  money,  and 
an  indiinpNnisable  assistant,  the  Ubripens,  presented  hiznself  with  a  pair  of  scales^  The 
slave,  with  certain  fixed  formalities,  was  handed  over  to  the  vendee — the  copper  wtm 
weighed  by  ^e  Ubripem  and  passed  to  the  vendor.  So  long  as  the  business  lasted  it 
was  a  nexum,  and  the  parties  were  neei;  but  the  moment  it  was  completed  the  neaettm 
ended,  and  the  vendor  and  purchaser  ceased  to  bear  the  name  derived  from  tibeir 
momentary  relation.  But  now,  let  us  move  a  step  onward  in  conmieroial  history. 
Suppose  the  slave  tnmsferred,  but  the  money  not  paid.  In  that  case  the  nexum  la 
finisned  so  far  as  the  seller  is  concerned,  and  when  he  has  once  handed  over  hia 
property,  he  is  no  longer  nexus  ;  but,  in  r^j^ard  to  the  purchaser,  the  nexum  continues. 
The  tnmsaction,  as  to  his  part  of  it»  is  incomplete,  and  he  is  still  conjddeved  to  be 
nexus.  It  follows,  therefore,  that  the  same  term  described  the  conveyance  by  wfaidi 
the  right  of  property  was  transmitted,  and  the  personal  obligation  of  the  debtor  for 
the  unpaid  purchase-money.  We  may  still  go  forward,  and  picture  to  ourselves  a  pro- 
ceeding wholly  formal,  in  which  nothing  is  handed  over  and  nothing  paid ;  we  are 
brought  at  once  to  a  transaction  indicative  of  much  higher  commerdsl  activity  an 
executorff  Contract  of  Sale."-^Aneient  Zaw,  p.  320. 

According  to  this  statement,  the  nexum  would  be  the  earliest  contract  known  to 
the  Roman  law  ;  the  stipulation  would  probably  be  its  first  oflbhoot,  while  the  expet^ 
silatio  would  be  later.  Does  this  represent  the  true  genesis  of  the  Roman  contracts  t 
The  question  is  important^  because  the  answer  roust  affect  all  the  otiber  oontraots  ol 

Digitized  by  vjiOC 


DERIVATIVE   THEORIES.  537 

the  Booaotfi  law.  TIm  oondiUBoa  to  wUoh  the  pnaent  writer  hae  been  driven  la  that 
there  is  no  mifficient  evidence  to  oonneot  the  etipnlation  by  way  of  deeoent  with  the 
nmum,  bnt  that  eneh  evideooe  as  exists  points  rather  to  the  etipnlation  as  reprwienting 
an  element  in  law  eqaally  primordial  with  the  notion  of  property  itaeli  Conaideiing 
theUi^  anthority  in  fayonr  of  the  deriyation  of  the  stipcdation,  it  is  neoessaiy  to 
ooosider  the  arguments  at  soma  length. 

The  derivative  theory  has  i^peared  in  two  prindpal  forms,  the  first  published  by 
Savigny,  the  second  by  M.  Ortolan,  and  in  this  country  by  Sir  Henry  Maine.. 
Savigny  oonsldsrB  the  Hipidatio  to  be  derived  from  the  neaenm;  but  the  ntxum  itself 
he  regards  as  by  no  means  the  primary  form  of  contract.  The  oldest  contract  in  his 
view  is  the  SMitfiNMii;  the  nexnm  was  merely  a  fiction  employed  to  bring  other 
contracts  within  the  scope  of  the  remedy  provided  by  law  for  the  mutuum.  The 
Tuasoning  that  led  Savigny  to  this  conclusion  may  be  briefly  stated.  He  observes 
that  the  object  that  first  demands  the  attention  of  the  legislator  is  the  protection  of 
iiroperty.  To  secure  to  every  man  the  enjoyment  of  his  own,  ii  the  first  imperious 
duty  of  the  lawgiver.  To  enforce  promises  ii  not  so  urgent  i  and  accordingly  Savigny 
thinks  that  legal  remedies  were  provided  for  property  at  a  time  when  the  fulfilment  of 
promises  had  no  other  guarantee  than  the  good  fisith  (bonajidei)  of  the  promiser.  He 
thinks  that  the  first  implication  of  actions  to  promises  was  in  the  case  of  loan— a  case 
thas  illustrated  in  a  striking  manner  the  necessity  for  legal  protection.  He  thus 
confaasts  hiring  with  loan.  I  let  a  house  to  another  person  for  a  term,  at  the  ex- 
piration of  which  he  refuses  both  to  deliver  up  the  house  and  to  pay  the  rent.  Now 
I  can  recover  my  house  without  going  upon  the  contract,  simply  as  my  property ; 
I  osanot  however,  recover  the  rent,  unless  the  contract  is  enforced  by  law.  But 
suppose  I  give  him  a  loan  of  money,  thereby  making  him  owner  of  the  money  lent 
Here^  in  consequence  of  my  trusting  him  more^  I  have  no  legal  remedy  at  all,  because 
the  ownership  of  the  money  is  changed.  Surely,  then,  it^  is  a  case  that  loudly  calls 
for  the  assistanoe  of  law ;  and  accordingly  it  is  at  this  point,  Savigny  believes,  the 
law  of  Borne  first  gave  protection  to  contracts.  If  the  borrower  were  permitted  to 
retain  what  he  had  bonowed»  he  would  have  enriched  himself  unjustly  by  defrauding 
the  lender ;  and  it  was  a  principle  of  the  old  ju$  civUe  to  give  a  amdicUo  against  every 
one  that  unjustly  enriched  himself  at  the  expense  el  another.  This  he  holds  to  have 
been  the  princ^  on  which  the  eondieUo  was  founded,  and  the  only  principle  at  first 
vecognised  by  the  Boman  law.  He  considers  that  the  fictitious  sale  {nexum)  was 
resorted  to  in  order  to  bring  other  contracts  within  the  scope  end  remedy  of  loans. 
Ihe  neoBum  was  in  faot  a  fictitious  loan,  and  in  that  capacity  it  obtained  legal  recogni- 
tion. His  diflioulty  becomes  greater  with  the  ityiitolib  and  sapensftriio,  which  in  their 
mature  form  had  no  special  reference  to  locm.  Nevertheless,  Savigny  believes  that 
both  the  itipiUaHo  and  expentHatio  had  no  other  basis  in  law  than  as  fictitious  loans  of 


There  is,  however,  another  dass  of  contracts  not  enforced  by  eondicUo  (the  remedy 
for  MiiliMMn,  ttifuUUio,  and  eaqfouiUMo),  but  by  acUonei  banae  Jldei,  Savigny  holds 
that  contracts  resting  solaly  upon  good  faith  do  not  call  so  earnestiy  for  protection 
from  the  law.  The  parties,  he  contends,  did  not  even  go  before  a  judge  {Judex)  pro- 
perly so  called  i  they  went  before  arbitratorB  (ar^fUri).  If  there  was  any  dispute,  as 
each  professed  to  act  in  good  faith,  there  could  be  no  pretence  for  refusing  to  sobndt 
to  the  decirion  of  an  impartial  person.  The  arbitrator,  chosen  in  such  a  spirit,  was 
not  confined  to  the  strict  rules  of  law,  but  was  at  liberty  to  decide  according  to  the 
dictates  of  natural  honesty  and  fairness.  Such,  according  to  Savigny,  is  the  import  of 
the  diitlnction  between  actions  drieUjurit  and  actions  bnma$JldeL 

In  support  of  his  views,  Savigny  refers  to  what  he  considers  the  probable  origin  of 
the  stipulation.  In  the  first  place,  he  remariu  that  the  word  itsell  bears  testimony  m 
Us  favour.  The  most  andent  and  approved  derivation  traces  it  to  the  same  root  as 
mi^mi^mm    namely,  stips,  signifymg  money ;  and  he  thinks  the  stipulation  rested  on 
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the  fiction  of  a  loan  of  monoy.  But  apart  from  the  danger  of  building  a  tiieory  on  a 
supposed  deriyation  of  a  word,  it  is  not  certain  that  j«ipii2a«io  was  the  original  name 
of  the  oontraot  There  is  reason  to  snspeet  that  the  original  name  of  the  oontraot 
was  apontio.    (D.  50,  16,  7.) 

It  is  a  necessary  part  of  Savigny's  iheofy  that  the  stipulation  did  not  oome  imto 
exiBtence  for  Roman  dtizens  mitil  the  abolition  of  the  iMomM  by  the  Xev  Poetdia  {bm, 
826,  824,  or  818).  Inaemuch  as  the  nexum  and  dipuiaUo,  according  to  his  ▼iewB»  were 
both  fictititons  modes  of  aooompliahing  one  end,  there  could  have  been  no  neoea- 
sity  for  the  stipulation  so  long  as  the  nexum  was  in  existence.  Savigny  says,  in- 
deed, that  even  before  that  time  aliens  liTing  in  Rome,  who  oould  not  use  the 
nexum,  may  have  introduced  the  practice  of  dropping  the  fictitioas  sale  and  troat- 
ing  to  a  solemn  form  of  words.  At  all  events,  he  thinks  that  after  the  lex  Poetdia, 
all,  both  oitiaens  and  aliens,  adopted  the  stipulation  as  the  solemn  form  of  authenti- 
cating contracts  in  place  of  the  superseded  nexum.  Now,  as  will  appear  presently, 
there  can  be  no  question  that  the  s6ipukaio  existed  long  before  the  lex  PoeteUa; 
that  it  was  in  rigour  at  least  as  early  as  the  XII  Tables,  and  in  aU  probability  is 
of  much  greater  antiquity.  This  completely  disposes  of  Savigny's  theory,  even  if  it 
were  relieved  from  other  and  insuperable  objections. 

Ortolan  and  Sir  H.  Maine  accept  so  much  of  Savigny's  views  as  relate  to  the 
derivative  origin  of  the  stipulation  ;  but  they  look  upon  the  nexum  as  bemg  at  first  the 
only  contract  from  whidk  subsequently  aU  the  rest  descended.  The  nexum  admitted 
of  analysis  into  two  parts  -the  oeromony  of  the  balance  and  bronae,  and  the  oral  or 
nuncupative  part,  specifying  the  object  of  the  ceremony,  and  determining  the  nature 
of  the  obligation.  By  dropping  the  ceremonial  part,  Ortolan  says,  the  oral  or  verbal 
contract  of  stipulation  was  obtained. 

Sir  H.  Iffldne  carries  the  derivative  hypothesis  to  its  extreme  iisue^  and  if  his  view 
could  be  supported,  it  would  reduce  very  much  the  primitive  elements  of  law.  His 
general  point  of  view  may  be  thus  stated.  Nearly  the  whole  civil  law  may  be  grouped 
round  three  ideas, — Property,  Contract,  and  Testament.  Property  comes  first ;  testa- 
ment is  derived  from  it.  This  is  so  far  true  that  the  Roman  Will  was  derived  from 
the  solemn  form  of  conveying  property — namely,  the  maneipaHo;  but  this  must  be 
taken  subject  to  the  qualification  that  a  WiU  could  be  made  in  Rome  independently 
of  the  tettamentum  per  ae$  et  Ubram,  If  now  contract  also  could  be  shown  to  be 
derived  from  Property,  then  the  three  great  departments  would  be  reduced  to  one, 
and  Property  would  rank  as  the  only  primitive  element  The  bond  mutiny  the  two 
ideas  is  the  nexum,  which  was  simply  the  name  for  a  maneipaHo,  when  that  antique 
form  was  resorted  to^  not  for  the  oonreyance  of  property,  but  for  sanctioning  a  oon- 
tract.  It  is  an  undoubted  fact  that  the  same  form  used  in  the  conveyance  of  property 
and  in  making  wills  was  also  employed  to  give  legal  effect  to  some  contracts.  It  la 
also  a  fact  that  certain  contracts — such  aa  depotitum  and  p^^niM— wera  derived  from 
the  andent  nexum.  But,  on  the  other  hand,  the  evidence,  it  is  contended,  falla 
completely  short  in  regard  to  the  most  important  oontraot  of  all — ^the  stipulation. 

Sir  Henry  Maine  lays  chief  stress  upon  the  analogy  of  the  Roman  WilL  The 
argument  may  be  thus  stated.  The  Roman  Will  in  its  mature  form  waa,  although 
unquestionably  derived  from  the  nexum,  unlike  its  parent  in  every  important  particular. 
In  its  final  shape  it  was  a  secret  document,  rsvooaUa  up  to  the  death  of  the  testator, 
unta  which  event  it  had  no  force  whatever.  Now  the  instrument  from  which  it  wm 
derived  was,  in  all  these  particulars,  exactly  the  reveise.  It  was  inevooable,  it  was 
made  in  the  presence  of  five  witnesses,  and  it  took  effect  at  once.  Surely,  then,  this 
transformation  is  as  great  as  was  required  to  evolve  contracts  out  of  the  nexum.  The 
foroe  of  the  analogy  is,  however,  weakened  by  the  following  conalderationa. 

1.  The  things  compared  aro  not  similar.  Thero  is  no  anteoedent  improbability  In 
the  derivation  of  testaments  from  conveyance.  For  what  ii  a  testament  t  In  form, 
doubtless,  in  the  Roman  Iaw,  it  was  the  nomination  of  an  heir,  buMn  substance  it 
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WM  a  meam  of  providiiig  for  the  poetiraiiioiHi  dklrflmtioii  of  property.  Now,  there 
ii  nothing  unlikely  in  the  derimtion  of  the  mode  of  oonveying  prepwty  after  death 
from  the  mode  of  ooBTaying  it  during  lif e,  and  a  teetament  wae  rahatantially  a  oon* 
veyanoe  of  property  to  sorviTon.  Bat  oontraot  diiBws  ttOo  eoda  from  oonyeyanoe ;  it 
is  at  the  opponte  pole  of  juridioal  ideM.  Itiethe  staoding  oontnMt  between  >«•  in 
nmmadpuim  penonam. 

2.  There  ie  poeitiye  eyidenoe  in  favour  of  the  derivatiye  oharaeter  ol  the  Bonum 
Will  I  there  is  no  evidence,  lo  far  as  known  to  the  wiiter,  of  the  derivatioii  of  the 
stipolationfrom  the  nemun.  We  are  told  in  the  Digest  not  merely  that  the  mcmo^paM9 
gave  birth  to  the  form  of  the  testament,  but  also  by  whom  and  by  what  anthority  the 
change  was  effected.  No  snoh  evidence^  either  from  Gioero  or  from  Gains,  is  forth- 
coming in  the  case  of  stipolation.  The  absence  ol  testimony  is  not  oonelnsiTe,  bat  it 
falls  short  of  oondasiveness  only  on  the  supporition  that  the  change  from  ntamm  to 
stipulation  was  effected  by  an  agency  earlier  than  tiie  Pmtofian.  Indeed,  there  can 
be  BO  questbn  that  the  change,  if  effected  at  all,  was  not  made  by  the  Prator. 

The  foroe  of  this  argument  is  increased  when  we  remember  the  characteristics  of 
those  contracts  that  have  undoabtedly  arisen  from  the  neooum.  The  difference  between 
them  and  the  stipulation  is  so  marked  as  in  itself  almost  to  eompel  as  to  asrign 
another  origin  to  the  stipulation.  The  pignut  and  depoiitium  are  equitable  contracts ; 
the  stipulation  is  a  formal  contract :  the  equitable  contracts  were  established  by  the 
Pr»tor  ;  the  stipulation  is  older  than  the  Fr»tors :  these  contraets  are  but  aUght 
deviations  from  the  conveyance  of  property  j  the  stipulation  may  have  acts  and  for- 
bearances for  its  object :  the  equitable  contraets  are  all  bilataral  engagements,  whers 
one  of  the  parties  has  performed  his  promise }  the  stipulation  is  a  pnrely  unilateral 
oontraot  The  developmsnt  of  contraots  re  from  neaoum  offers  a  mach  closer  analogy 
to  the  case  of  stipulation  than  the  genesis  of  the  Boman  Will  from  manoipaHo,  and  it 
can  hardly  be  said  that  the  charaoteristies  of  the  equitable  contracts  add  probabilitj 
to  the  theory  of  the  derivation  of  the  stipidation  from  the  nesntm, 

8.  What  M.  Ortolan  asks  us  to  believe  is  that  at  some  time  or  other,  through  some 
agency  or  other,  the  nexum  was  divested  of  all  the  dramatic  and  solemn  part— the 
fictitious  sale  per  oei  et  Ubram — and  that  an  equal  legal  sanction  was  given  to  the  bare 
words,  being  the  informal  part  of  the  transaction.  You  have  but  to  leave  out  the 
ceremony,  the  five  witnesses,  the  balance-holder,  the  symbolic  transfer  of  the  bronae^ 
and  there  remains  the  oral  or  nuncupative  part;  that  is,  the  stipulation.  This  is 
asking  us  to  make  a  very  dean  sweep  of  the  nexum;  a  demand  certainly  not  en* 
oouraged  by  the  example  of  testaments.  When  the  Fr»tor  extended  the  teetamemt 
made  by  manoipation,  he  retained  seven  witnesses,  five  of  whom  represented  the 
old  five  witnesses,  one  represented  the  balance-holder,  and  the  other  the  famUiae 
empior.  To  a  stipulation,  however,  no  witnesses  were  necessary.  This  was  a  real 
defect^  lor  ^i^eh  not  even  an  imperfect  remedy  was  provided,  until  the  habit  of  oom- 
mitting  stipulatioos  to  writing  became  generaL 

But  there  is  a  stronger  answer  to  M.  Ortolan.  Drop  the  ceremonial  part  of  the 
neoBUm,  he  says,  and  there  remains  the  nuncupation ;  that  is,  the  stipulation.  There 
oould  not  be  a  greater  fallacy.  Hie  noncupation  is  not  the  stipulation.  It  is  a  mere 
verbal  statement  But  a  verbal  statement  (unless  in  the  form  of  question  and  answer) 
ia  9k  pact,  not  a  stipulation.  There  is  no  greater  opposition  within  the  law  of  oontraot 
than  that  between  a  pact  and  a  stipulation.  A  pact  was  not  supported  by  action;  a 
stipulation  was  a  contract  jwrxe  dvUie.  We  might  be  tempted  to  listen  to  the 
hypothesis,  unsupported  as  it  is  by  positive  evidence,  if  it  explained  the  facts, bat  that. 
is  exactly  what  the  hypothesis  in  question  does  not  do. 

Two  things  in  the  beginning,  one  thing  always,  characterised  the  stipulation.  In 
the  beginning,  the  word  tponieo  alone  could  be  used — alone  had  any  legal  efiect ;  from 
the  first  and  always,  the  verbal  statement  must  be  in  the  interrogative  form.  Does 
the  nexum  throw  any  light  on  the  exclusive  value  of  the  words  pcndeo  t    None  what- 


540  EXTENSION  OF  CONTRACTS. 

ever,  for  tbere  is  no  evidenoe  oonaeeting  that  word  wftb  the  maael^tioiL  Does  II 
eiplMn  the  intecrogKtiYe  fonn,  wbikh^  looking  «t  the  sabjeot  historioelly,  may  be 
oelled  the  owepee  of  the  oontnust  t  Not  anymore,  for  every  formnl*  bended  down  to 
t»  Si  belonging  to  the  treneeetion  per  am  et  Ubrmm  Is  dizeot  end  oategorioal*  not 
inteiTogetive.  So  far,  therefore,  as  the  evidenoe  ia  worth  anything,  it  teUa  the  other 
way.  Perhi^  it  may  be  snggeated  that  the  interrogatiye  form  was  adopted  in  fdaoe 
of  the  fiodtions  sale  ptr  am  ti  Ubmm.  But  Uukt  again  is  mere  oonjeefeuie ;  itself  a 
l^pothesiB  to  siqyport  »  hypothesis.  The  oonoloaion,  therefore,  seems  nn^voidaUc^ 
that  the  hypothesis  of  the  derivation  of  oontraotfrom  oonveyanoe,  thioogfa  tiie  nexmm, 
is  not  sQpported  by  evidence. 

It  is  dear  that  if  the  stipoUbtion  was  derived  from  the  nexum  it  mnst  have  been 
prior  to  the  XII  Tablesp  and  that  means  really  in  the  prehistorio  age  of  Boman  Law 
The  burden  of  proof  rests  with  those  that  affirm  »  oonneotion  between  the  stipulation 
and  the  neawm.  The  abeenoe  of  positive  testimony  woold  not  be  oonolosive ;  for 
althoQ^  the  sdpnlatlon  may  have  been  oarved  oat  of  the  nexnim  in  prehiBtorio  times, 
traoes  of  the  operation  might  oontinne  mitil  within  the  historio  period.  Bat  no  saeh 
traoes  have  been  indicated.  The  nexum  had  five  witnesses ;  the  stipolation  reqoired 
none.  In  the  examples  of  neanim  that  we  know  the  action  was  bonae  ^dei;  m 
stipolation,  the  remedy  was  ttrieU  Jurit,  So  far,  then,  as  the  records  of  Boman  law 
help  OS  to  a  oonolasion,  the  suggestion  that  "oontraot "  ii  theo£Eipringof  "property  ** 
seems  really  to  have  no  other  support  than  its  own  inhereiit  fascination. 

ThB  dreomstanoe  that  we  know  veiy  little^  indeed  almost  nothing,  of  the  fiwiy^ 
bat  that  the  materials  lor  a  history  of  the  stipolation  are  tolerably  abundant,  may  be 
explained  by  saying  that  the  nean^  belongs  to  a  hoary  antiqoity,  and  was  superseded 
by  its  more  versatile  and  osefnl  child,  the  stipulation.  But  it  may  also  be  explained 
by  the  soggestion  that  the  maneifiotio  was  never  perverted  for  the  purpose  of  oontract 
except  in  a  very  few  cases,  and  that  these  lost  nearly  all  their  importance  as  soon  as 
the  Prator  intxodooed  equitable  actions. 

FiFrn.— EXTENSION  OF  EQUITABLE  CONTRACTS. 

I. — Innominatb  Real  CJontraots. 
Paul,  in  a  well-known  formula,  sums  ap  all  the  cases  of  in- 
nominate oontract  Either,  says  he,  I  give  something  to  you 
in  order  that  you  may  give  something  to  me,  or  I  give  some- 
thing to  you  in  order  that  you  may  do  something  for  me ;  or  I 
do  something  for  you  in  order  that  you  may  give  something  to 
me,  or  I  do  something  for  you  that  you  may  do  something  for 
me.  {DoHHutdeB ;  doutfaaiaa;  facwutdes ;  foicioutfamiu,)  (D. 
19,  5,  5,  pr.)  This  classification  proceeds  upon  the  distinction 
between  a  promise  to  do  and  a  promise  to  give,  so  familiar  to 
Boman  lawyers,  owing  to  the  difference  between  a  definite  and 
an  indefinite  demand  {eerta  and  ineeria  intenHo).  In  itself, 
however,  it  is  a  distinction  without  much  logical  value— the 
general  word  **  to  do ''  including  ^^  to  give/'  It  omits,  moreover, 
the  negative  form  ^not  to  do,**  for  that  may  equaUy,  with  the 
positive  form,  be  the  object  of  a  promisa  Paul's  formula  ought 
to  be  co-extensive  with  every  kind  of  contract,  and  had  better 
be  expressed  thus :-  ^^^^^^^  by  Google 
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I  do  something  in  order  that  you  may  do  something*  Faeio 
utfaeiaa. 

I  do  something  in  order  that  yon  may  not  do  something. 
Fado  tit  nonfouAu, 

1  abstain  from  doing  something  in  order  that  yon  may  do 
something.     Non  fado  vi  facias. 

I  abstain  from  doing  something  in  order  that  you  may  not 
do  something.     Non  fa/do  ne  fadoB. 

It  will  be  convenient,  however,  to  arrange  the  illustrations 
according  to  the  formula  of  Paul,  in  order  to  faring  out  more 
clearly  the  analogies  between  the  innominate  and  the  other 
contracts. 

L  Doutde$*    I  give  that  you  may  give. 
'     1.  Analogy  to  sale.    Exchange  (Permuiatio). 

The  comparison  of  sale — ^the  giving  of  a  thing  for  money, 
with  exchange — ^the  giving  of  one  thing  for  another,  is  instruc- 
tive. Sale  is  a  consensual  contract,  but  exchange  is  not. 
Hence  a  mere  agreement  to  exchange  was  without  obligatory 
force  until  one  of  the  parties  had  given  what  he  promised. 
(D.  19,  4,  1,  pr. ;  D.  19,  4,  1,  2;  C.  4,  64,  5.)  Moreover,  the 
duty  of  exchange  was  different  from  sale.  The  seller  was  not 
bound  to  make  out  a  good  title ;  even  if  he  sold  what  was  not 
his  own,  the  contract  of  sale  was  good,  and  he  was  bound 
simply  to  compensate  the  buyer  when  evicted.  But  in  exchange 
both  parties  were  bound  to  make  a  good  title ;  and  hence  if 
one  delivered  what  was  not  his  own,  the  contract  was  wholly 
void.    (D.  19,  4, 1,  8.) 

A.  giTM  B.  a  ▼«•«,  B.  iiromlilag  to  give  A.  in  ezohange  a  hone.  B.  refnias  to  do 
■0.  What  is  A.'i  right  ?  To  the  hone,  or  only  to  the  retam  of  the  Taeet  In  one 
panage,  Panl  b  made  to  eay  that  A.'e  right  la  merely  to  the  reetttntion  of  hie  ram 
(D  19,  4,  1,  4) ;  hut  in  another  panage  he  sayi  that  A.  baa  an  option,  and  may, 
in  hia  own  diaoretion,  demand  either  the  raatitution  of  the  vaae,  or  damagea  for  the 
BMi-dAli^eiy  of  the  hone.    (B.  19,  6,  6,  L) 

In  exchange,  as  in  sale,  pending  delivery  the  thing  remained 
at  the  risk  of  the  person  to  whom  it  was  to  belong,  and  he  that 
was  bound  to  deliver  was  responsible  only  for  reasonable  care. 
(p.  19,  5,  5, 1.) 

2.  Analogy  to  sale.  Variations,  by  agreement,  in  the  essence 
of  the  contract. 

Changes  could  be  made  in  the  contract  of  sale  within  very 
extensive  limit&  But  no  variations  were  permitted  in  the 
essential  characteristics.    It  a  contract  were  made,  resembling 
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sale,  bnt  differing  in  an  essential  feature,  it  wonld  not  be  a 
consensual  contract,  but  could  be  enforced  only  as  an  equitable 
contract* 

Julius  gftTe  Attins  5  cMrri,  Attiiis  tmderUkiiig  to  give  JoUos  the  ownenhip  of  the 
■bye  Btiohoa.  Before  being  delivered,  Stidras  died.  Could  JTiIius  demand  bftck  his 
mooey  ?  If  it  were  a  sale  he  oonld  not,  becMne  the  xiek  attMhed  to  the  buyer  from 
tha  noment  U  the  sale.  But  the  obligation  in  sale  was  not  to  make  out  a  good  title  ; 
h  wae  amply  to  deliver.  This  ease,  therefore^  is  not  a  sale,  and  Attius  being  unable 
to  give  Stiohus,  who  has  died,  must  refund  the  money.     (D.  12,  i,  16.) 

Looins  Titius  agrees  to  give  Gains  Seius  a  pearl,  to  be  returned  within  two  months, 
or  its  value,  estimated  at  10  ovrw,  paid.  This  was  not  sfile^  beoaose  Gains  Seius  had 
the  option  of  returning  the  pearl :  nor  letting  on  hlre^  beeauae  there  was  no  considera- 
tion, no  sum  agreed  on  for  the  use  of  the  pearl :  nor  mandate,  because  if  Gains  Seius 
oould  sell  the  pearl  within  two  months  for  more  than  10  awrei,  he  was  to  keep  the 
balance :  nor  partnership,  because  if  there  was  any  profit^  it  all  went  to  Gains  Seius. 
(D.  19,  8, 1,  pr. ;  D.  19,  6,  18,  pr.)  As  such  an  agreement  did  not  fall  within  any 
of  tile  consensual  contracts.  Gains  Seius  could  not  compel  Lucius  Titius  to  give  him 
the  pearl ;  but  If  Titius  had  done  so,  he  could  by  an  action  m  /ocCMm  compel 
Gains  Seius  to  restore  the  peari  within  two  months,  or  pay  its  value.  (D.  19,  8| 
1,  pr.)    From  its  special  character  this  was  sometimes  oalled  the  a«lto  <le  oMeimafo. 

Suppose  now,  before  Gains  Sehis  has  sold  the  pearls,  or  the  two  months  have 
expired,  the  pearls  have^  without  his  fault,  been  lost,  who  is  to  bear  the  loss  1  TJlpian, 
repeating  the  oi^nion  of  Labeo  and  Pomponius,  says  that  if  Titius  asked  Seius,  Titius 
nmst  bear  the  loss ;  if ,  on  the  contraxy,  Seius  asked  Titiua,  Sehis  must  bear  the  losa  ; 
if  neither  speciaUy  was  responsible  for  the  negotiation,  then  Seius  was  to  answer  only 
for  reasonable  oare.  (D.  19,  5,  17,  1.)  This  ia  an  example  of  the  general  rule  de- 
tennining  the  amount  of  care  exigible  in  contracts.  If  Titius  made  the  request^ 
then  presumably  Seius  aoted  out  of  favour ;  if  Seius  made  the  request,  presumablj 
it  was  for  his  own  profit ;  if  neither  specially,  then  prssumaUy  it  was  for  the  benefit  of 
both ;  in  whioh  case  both  partiesanswer  for  due  diltgenoe,  but  not  for  accidental  losa. 

8.  Analogy  to  Letting  on  Hire. 

Titius  gives  the  loan  of  his  slave  Stichus,  who  Is  a  carpenter,  for  a  month  to  Gains, 
Gaius  agreeing  to  give  him  in  return  an  equal  time  of  Pamphilus,  also  a  carpenter. 
Gains  refuses  to  do  so  after  Stiohus  has  been  with  him  for  a  month.  Titius  oaanot 
sua  for  hire^  because  an  exchange  of  the  use  of  slaves  is  not  a  price  {merges  ceria). 
Inaimuch,  however,  as  he  has  actually  lent  Stichu^  he  can  by  the  aeUo  m  faetnm 
compel  Gaius  to  give  him  the  use  of  Pamphilus.    (D.  19,  6,  20.) 

4.  Analogy  to  Mutuum  or  Mandatum. 

lidnhis  asked  Victor  for  a  loan  of  money.  Victor  having  no  money,  gave  hfan  a 
vase  to  sen,  and  to  take  Ae  prioe  of  it  as  a  loan.  Lidnius  sold  the  vase^  but  did  net 
OM  the  moa^.  By  what  action  can  Victor  reoover  it  f  He  cannot  sue  for  it  as  a 
loan,  beoanse  until  Lidnius  has  used  the  money  there  is  no  mutfuuia.  Neitiier  is  thie 
a  mandate^  because  It  was  not  the  intention  of  either  party  that  Lioinius  should  be  the 
agent  of  IHotor.  But  as  Victor  had  delivered  the  vase,  he  oould  reoover  tiie  prioe  of 
itbytheoe^tfi/ocfttiit.     p.  19,  5,  19,  pr.) 

Titius  gave  Sempronius  80  cmtfi,  to  be  let  out  at  intevKt  by  the  latter.  Sem- 
pronhis  undertook  to  pay  the  tribute  due  by  Titius,  Sempronius  being  charged  with 
intereet  at  the  rate  of  six  per  cent  per  annum.  If  that  allowance  of  interest  exceeded 
tha  tribute,  the  exoess  was  to  belong  to  Titius^  if  ft  was  less,  tiie  defidt  waa  to 
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<Wmfal«i^  the  prinoliMJ  :  if  the  ttibate  iwallowed  np  more  than  the  prinoipal  and 
tnterest,  Titim  miut  refmid  the  exoen  to  Sempronina.  No  stipulation  was  mada 
The  interest,  taking  it  at  six  per  oent.,  exceeded  the  amount  of  the  trilrate.  By  what 
aetion  coold  ntins  reoover  the  snrfkliu  ?  Not  by  the  acHo  ex  miOuo,  because  as 
Sempronias  was  not  bound  to  retain  the  principal  in  the  event  of  its  being  lost  withr 
cnt  his  fault,  the  transaction  was  not  a  loan.  Nor  was  the  contract  a  mandate,  for  if 
Sempronius  got  more  for  the  mon^  than  six  per  cent.,  he  kept  the  excess  to  himself. 
The  remedy,  then,  was  by  actio  iMfaetum,     (D.  19,  6,  24.) 

5.  Analogy  to  Deposit. 

Titius  and  Seius  make  a  wager  (jponsio),  and  each  deposits  a  ring  with  Sempronius, 
who  engages  to  give  both  to  the  winner.  Txtius  wins.  Sempronius  refuses  to  give  up 
either  ring,  lltius  can  sue  him  by  the  actio  tn  factum  prauoriptit  verbii;  not  for 
deposit,  because  he  did  not  deposit  Seius'  ring.    (D.  19,  6,  17,  6.) 

Cornelius  gives  mon^  to  Seius  to  give  to  ^tius,  if  he  succeeds  in  bringing  back 
the  fugitive  slave  of  Cornelius.  Titins  fails,  and  Seius  refuses  to  restore  the  money. 
This  is  not  a  case  of  deposit,  because  Seius  undertakes  not  merely  the  custody  of  the 
money,  which  is  all  that  is  involved  in  deposit,  but  also  a  special  trust  to  ^ve  the 
money  to  Titius  in  a  certain  event  Cornelius  will,  therefore,  recover  his  money  by 
the  actio  imfactmm  praetcriptia  verbii,    (D.  19,  6, 18.) 

6.  Analogy  to  Commodatum. 

Titius  and  Gains  are  walkmg  by  the  Tiber,  when  Titius  asks  to  see  Gains'  ring. 
While  looking  at  it,  he  lets  it  fall,  and  it  roUs  into  the  Tiber,  and  is  lost  Merely 
looking  at  a  ring  hardly  oonstitutes  a  use  within  the  meaning  of  commodatum,  but 
Titius  could  be  sued  by  the  actio  in  factum  for  failing  to  return  the  ring  after  he  had 
looked  at  it  (D.  19,  6,  28.)  If  the  ring  had  been  struck  out  of  his  hand  without 
any  fault  on  his  part,  Titins  would  not  have  been  responsible.    (D.  19,  5,  17,  2.) 

Seiashowsaring  to  Julius,  who  undertakes  to  ascertain  its  value.  Thisisndther 
a  deposit  nor  a  loan  {commodatum)  of  the  ring.  Suppose,  then,  Julius  refuses  to  give 
it  back,  or  by  his  negligence  loses  it,  what  remedy  has  Seiat  Or  suppose  Jxdius 
sends  it  by  a  careless  servant,  who  loses  it  on  the  way.  If  Seia  wished  to  sell  the 
ring^  and  Julius  gratuitously  undertook  to  make  inquiries  for  her,  he  is  not  answer- 
able merely  for  his  own  or  the  messenger  *s  negligence ;  but  if  Julius  for  his  own 
purposes  procured  the  custody  of  the  ring,  he  was  bound  to  answer  for  his  own 
negligence,  and  also  for  the  messenger's,  if  the  latter  was  not  a  trustworthy  person. 
(D.  18,  6, 10, 1 ;  D.  18,  «,  11 ;  D.  18,  6, 12  ;  D.  19,  5, 1,  2.) 

Oalpumius  wished  to  bny  plate,  and  l^ns,  a  goldsmith,  sent  some  for  inspeetioB. 
This  is  evidently  neither  deposit  nor  loan.  Calpumius  did  not  approve  the  speoimsns, 
and  sent  them  back  by  his  slave  Stiohus.  On  the  way  Stichus  was  beaten  and 
robbed  of  the  plate.  The  loss  falls  on  Titius.  I^  however,  it  had  been  stolenfram 
Stichns,  his  master  woukl  have  had  to  pay  for  his  nefl^igence.  (D.  19,  ff,  20,  2 ;  D. 
19,  6. 17,  4.) 

Titius  gives  Seius  seme  cups,  Seius  undertaking  to  retam  either  the  eups  or  their 
weight  of  equally  good  silver.  This  is  not  commodatum,  because  the  obligation  is  not 
to  return  the  identical  cups,  and  the  remedy  Is  by  ^^  ^^ctio  m  factum*  (D.  19, 
«,  26.) 

ntius  owes  money  to  Maevius,  and  Maevius  to  Sempronius.  Titius,  in  order  to 
procure  delay  from  Maevius,  gave  him  some  golden  vessels  that  he  mi^t  give  them 
aa  a  pledge  to  Sempronius.  This  is  not  a  commodatum  with  ICaevius,  because  there 
la  a  ooosideration  for  the  use ;  nor  is  it  locutio  comductio,  because  the  consideration 
— tba  granting  a  rsspite  to  Titins— is  not  a  peooniary  one.    (D.  18,  7»^.)        , 
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II.— Do  VT  FAOIAS. 
1.  Analogy  to  Letting  on  Hire. 

Titiufl  repain  the  hoTue  of  Gains  on  oondition  that  Gaius  shall  lepair  a  hoase  of 
Titius.  This  is  not  UoaUo  eonduetio,  becanse  it  is  an  exchange  of  services  for  servioeSk 
not  of  servioes  for  money.  Gains  must^  however,  repair  the  honse  of  Titius,  or  be 
amerced  in  damages  by  the  actio  in  factum.     (D.  19,  5,  5,  2.) 

Julius  allows  Attins  to  dig  for  chalk  in  his  land,  Attins  agreemg  to  fill  up  the 
excavations.  Attins  does  not  do  sa  He  may  be  sued  by  Jnlius  by  the  actio  in  factum, 
(D.  19,  5, 10,  pr.)  The  actio  locati  woold  not  Ue,  beoanse  no  rent  was  paid  for  the  use 
of  the  land. 

Sempronins  gives  his  slave  Stichns  to  Maevins,  who  undertakes  to  manumit  him. 
After  tiie  time  agreed  upon,  or  a  reasonable  time  has  elapsed,  Maevius  fails  to 
manumit  Stidiui.  Sempronins  can  either  reclaim  the  slave  (by  a  condictio),  or  aak 
damages  for  non-peiformanoe  of  the  agreement  if  the  slave  has  been  injured  or  made 
away  with.    (D.  19,  5,  5,  2.) 

Sempronins  gives  Maevius  10  awei  as  an  inducement  to  lum  to  manumit  his 
slave  Pamphilus.  Maevius  delays  the  manuminsioD.  Sempronios  oan  then  aoe 
Maevins  for  damages  if  he  would  have  derived  any  benefit  from  the  manumission  of 
Pamphilus.  If,  however,  Sempronins  derives  no  benefit  from  the  manumission,  he 
can  redaim  his  money.    (D.  19,  5,  7.) 

Sempronius  gives  his  slave  Stichus  to  Maevius  on  oondition  that  Maevins  shall 
manumit  his  slave  Arethusa.  Maevius  manumits  Arethusa,  and  afterwards  is  evicted 
from  Stidms,  who  is  taken  from  him  in  a  lawsuit  at  the  instance  of  the  true  owner. 
If  Sempronius  knew  that  he  was  not  owner  his  conduct  is  fraudulent,  and  he  would  be 
amenable  to  the  actio  de  doHo;  if  he  were  a  bona  fdt  possessor,  he  is  still  liable  in 
damages  by  an  a/c^  in  faetnm,    (D.  2, 14^  7,  2.) 

111.—FA0I0  UT  DB8, 
At  this  point  the  analogy,  with  the  nominate  contracts, 
becomes  weak,  and  considerable  donbt  prevailed,  even  in  the 
time  of  Paul,  whether  in  the  absence  of  fraud  sach  contracts 
could  be  enforced*  But  the  texts  are  quite  clear  that  in  this 
case  also  the  principle  of  the  equitable  contracts  should  apply, 

^tins  having  lost  a  alave,  offers  a  reward  to  the  finder.  Gaius  pursues  and  restores 
the  slave.  Has  Gaius  any  right  to  recover  the  promised  reward  If  Ulpian  obeervee 
that  sttdi  a  promise  could  not  be  called  a  nude  pact,  incapable  of  supporting  an  action  ; 
wiiat  it  was,  however,  he  felt  some  difilculty  in  stating  \kabet  i^  $e  ncffottum  attqitod^, 
Xnpian  at  tliis  point  nearly  struck  upon  tli^  principle  of  valuable  consideratioii ;  hot 
he  goes  off  without  making  the  discoyeiy,  and  says  the  remedy  is  the  actio  m  factttm, 
unless  perhaps  the  action  for  fraud  would  lie  (actio  dc  dolo).    (D.  19,  5, 15.) 

Seia  wrote  a  letter  to  Lucius  Titius,  saying  that  if  he  still  had  the  affection  for  her 
that  he  once  had,  he  was,  on  receipt  of  the  letter,  to  sell  his  property  and  go  to  her ; 
and  she  promised  him  a  salary  of  10  mirei  a  year  during  her  life.  Titins  sold  off  his 
property  and  went.  If  there  was  nothing  improper  {contra  bonot  flMm)  in  the 
Mrangement,  he  could  reoover  the  salary.    (D.  H,  7,  61,  1.) 

IV. — FaOIO  UT  FAOIAS. 
Titius  has  a  slaTe  Stiobna,  the  son  of  Gains,  and  Gaius  has  a  dave  Pamphiloa,  the 
son  of  Titiot.    Titioa  agrees  to  manumit  Stichus,  and  Gaius  to  manumit  Ftenpldliie. 
Titius  does  so;  bat  Gaiot  refuses.  Titius  has  an  aotiion(^/bo<«fmi)ra«0n;p«if««rKf) 
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against  Gains  to  recover  the  value  of  Stichus,  whom  he  has  tnannmitted.  (D.  19,  5, 
6,  6.) 

Titins  has  a  debtor  in  Carthage,  and  Gains  a  debtor  in  Borne,  mtins  and  Gains 
agree  that  Titins  shall  collect  and  keep  the  debt  in  Borne,  and  Gains  collect  and 
keep  the  debt  In  Carthage.  This  resembles  mandate,  bnt  differs  from  it  in  a  material 
point.  If  each  collected  the  debt  as  agent  at  the  cost  and  risk  of  the  principal,  it 
wonld  be  mandate  ;  bat  in  this  contract  they  exchange  debts,  and  each  takes  npon 
himself  the  whole  cost  and  risk  of  collection.  On  the  other  hand,  it  might  be  said  that 
the  expenae  inearred  by  one  is  a  set-off  to  the  expense  incnrred  Ji>y  the  other ;  and  it 
might  be  argued  that  in  collecting  the  debt  each  acts  as  an  agent,  bnt  that  the 
responsibiHty  of  each  as  principal  has  been  compounded  by  special  agreement.  Paul, 
however,  considers  it  the  safer  course  to  treat  the  case  not  as  mandate,  but  by  the 
oeHo  mfaeimih praeacripHt  verbu,     (D.  19,  5,  5,  4.) 

Sempronius  and  Maevius  mutually  agree  that  Sempronius  shall  put  up  a  building 
on  the  land  of  Maevius,  and  Blaevius  build  on  the  land  of  Sempronius.  In  this  case, 
also,  the  safest  remedy,  if  Sempronius  has  built  and  Maevius  refuses,  is  the  actio  in 
factum  prae9onpti9  verbis.    (D.  19,  6,  5,  4.) 

Sixth.— EXTJENSION  OF  CONTRACTS  FOR  VALU- 
ABLE CONSIDERATION. 

AgbeEMENTS  (Facta). 

The  claee  of  coDsensual  contracts,  like  that  of  equitable  con- 
tracts, was  at  first  limited  to  a  small  number  of  specified  agree- 
ments. But  just  as  the  principle  of  the  equitable  contracts 
suggested  and  necessitated  the  class  of  innominate  real  con- 
tracts, so  the  principle  of  the  consensual  contracts  would  seem 
to  justify  a  wide  extension  of  the  class  of  contracts  in  which 
consent  alone  should  give  rise  to  actions. 

But  this  step  was  not  taken.  The  jurists  failed  to  extract 
the  principle  of  valuable  consideration  from  the  contracts  where 
it  was  implicitly  admitted.  The  Boman  law  refused  to  enforce 
any  promise  the  value  of  which  could  not  be  measured  in 
money  ;  if  it  had  gone  so  far  as  to  proclaim  that  there  must  be 
a  consideration  also  of  money  or  money's  worth,  it  would  have 
attained  the  goal  to  which  it  was  constantly  and  unconsciously 
tending,  but  which  it  never  actually  reached.  We  have  now 
to  consider  how  far  the  Romans  succeeded  in  filling  up  the 
blank  in  their  system  due  to  their  failure  to  apprehend  and 
apply  the  principle  of  valuable  consideration. 

With  regard  to  an  agreement  between  any  two  persons  con- 
taining any  unfulfilled  promise,  the  law  may  take  one  of  several 
courses.  (1)  It  may  regard  the  promise  as  wholly  void,  so  that 
even  if  it  is  fulfilled,  it  will  order  restitution.  (2)  It  may  not  go 
so  &r  as  to  order  restitution,  but  it  may  refuse  in  any  way  to 
give  effect  to  the  promise,  if  the  promiser  declines  to  fcdfil  it.  (3) 
If  there  are  reciproccd  promises,  it  may  recognise  the^agreement 
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BO  far  as  to  refuse  its  assistance  to  a  promisee,  with  reference  to 
that  agreement,  unless  he  also  performs  his  promisa  (4)  It  may 
compel  the  promisor  to  fulfil  his  promise,  or  answer  in  damages 
for  non-performance.  In  respect  of  the  two  first-mentioned 
courses,  we  may  briefly  say  that  the  agreement  in  law  is  void, 
The  last  two  courses  indicate  a  difference  of  treatment  adopted 
by  the  Roman  law.  Those  agreements  (with  the  limitation 
presently  to  be  noted)  that  the  law  does  not  directly  enforce, 
but  which  it  recognises  only  as  a  valid  ground  of  defence,  are 
called  Pacts  {Pacta).  Those  agreements  that  are  enforced — in 
other  words,  are  supported  by  actions — are  called  Contracts 
(Caniraetua).  These  terms  are  ancient.  Pactum  is  found,  as 
a  verb,  in  the  XTT  Tables.  The  thing,  if  not  the  name  of  con- 
tract^ is  still  more  ancient.  Cantracttu  was  the  name  for  all 
those  conventions  or  agreements  that  were  recognised  and 
enforced  by  actions.  The  exceptions  are  few,  belong  to  a  late 
period,  and  will  be  duly  signalised. 

History  of  PAOxa 

L  Pacta  in  relation  to  Delicts. 

In  the  XII  Tables  a  provision  is  made  that  if  one  breaks  the 
limb  of  another,  unless  he  is  forgiven,  he  must  submit  to  his  own 
being  broken.  {Si  membrum  rupsit  m  cum  eo  pacit  taUo  eeto.) 
The  punishment  of  retaliation  could  not  be  avoided  except  by 
coming  to  terms  with  the  injured  person.  This  is  an  example 
of  the  rule  that  an  agreement  to  waive  sjx  action  for  a  deUct 
is  binding,  and  a  good  answer  to  the  aetioiQ.  (D.  2, 14,  7, 14) 
The  effect  of  such  a  pact  was  entirely  to  take  away  the 
cnifferer's  ri^t  of  action.  A  special  defeskce  was  not  necessary, 
but  if  it  appeared  in  evidence  that  the  sufferer  had  agreed  not 
to  sue  the  wrong-doer,  he  was  defeated.     (D.  2, 14^  17, 1.) 

2.  Pacts  in  relation  to  the  Divestitive  Facts  of  Coniract. 

At  some  period,  which  it  would  be  difficult  to  determine^  but 
which  was  certainly  before  the  time  of  Cicero  {De  Orat.  2, 3A  ; 
Pro  PubUo  Quintio^  5),  the  PrsBtor  inserted  a  provision  in  hia 
edict,  making  a  pact  a  good  defence  to  an  action  on  contract,  as 
well  as  to  an  action  on  a  delict.  He  said  (D.  2, 14, 7, 7),  "  I  will 
support  all  pacts  that  do  not  sin  agaioAt  good  faith  or  any 
Statute,  PUbiscitum,  Senatus  ConsuUum,  or  Imperial  ConBtitution, 
and  which  are  not  an  evasion  of  these."  ^ 


1  Pacta  wiwenia,  quae  negue  dcio  malOf  neque  adverau$  Ugt^  PUbitcita^  SenaUu 

tf<telaerfiUt9ervtap. 

Digitized  by  VjOOQIC 


CkmntUa,  ediOa  prineipum,  neque  2w>Jraui  em  eonmjtat,  facta  erfni,  Mrvoip. 


PACTS.  547 

The  paot  Bpecially  in  view  of  the  Praetor  was  doubtless  the 
pact  of  release  (de  nonpetendo).  Each  contract  had  its  special 
divestitive  as  it  had  its  special  investitive  facts.  A  contract 
per  aes  et  libram  could  be  dissolved  only  per  aes  et  libram.  A 
literal  contract  was  terminated  by  writing ;  a  stipulation  by  a 
stipulation.  A  mere  verbal  release  from  a  formal  contract  bad 
no  effect  But  it  would  have  been  against  good  conscience  to 
allow  a  person  to  redmpose  upon  another,  by  taking  advantage 
of  the  forms  of  law,  an  obligation  that  he  had  deliberately, 
though  informally,  cancelled.  The  Pr»tor,  therefore,  by  iu- 
sorting  an  eacepHo  in  the  pleadings,  practically  enabled  any 
contract  to  be  cfissolved  by  mere  consent,  without  any  formality. 
A  technical  distinction  was  still  preserved.  When  a  contract 
was  dissolved  by  its  appropriate  divestitive  fact,  it  was  said  to 
be  extinguished  ipeojure^  so  that  it  could  no  longer  support  an 
action.  But  when  the  release  was  made  by  a  pact,  the  contracts 
of  sHpulatio  and  eapermlatio  were  not  held  to  be  dissolved ; 
on  the  contrary,  they  were  still  in  contemplation  of  law  sub- 
sisting, but  if  attempted  to  be  enforced  would  be  defeated  by 
the  insertion  of  a  speciaJ  defence  in  the  pleading  (e^ceptio  pacti). 

Moreover,  if  a  debtor  has  agreed  with  his  creditor  that  ht  shall  not  be 
sued  for  payment,  still  none  the  less  he  remains  under  .the  obligation.  For 
by  a  mere  agreement  obligations  are  not  in  every  case  dissolved.  The 
action  is  therefore  available  against  him  in  which  the  plaintiff  uses  as 
his  inUntio  Si  paret  eum  dare  oportere  (if  it  appears  that  he  ought  to 
give).  But  it  is  unfair  that,  despite  his  agreement,  he  should  be  condenmed ; 
and  therefore  he  can  defend  himself  by  the  excepHo  pacH  conusnU,  (J. 
4,  13,  3O 

Thus,  in  effect,  although  not  in  form, -the  Prastor,  by  sanc- 
tioning informal  relectses,  took  away  all  necessity  for  resorting 
to  the  formal  releases.  In  other  words,  the  pact  of  release 
superseded  the  formal  divestitive  facts* 

3.  Pcusfs  in  relation  to  the  Investitive  Facts  of  Contract 
In  describing  the  consensual  cpntracts,  attention  was  drawn 
to  the  distinction  between  those  rights  and  duties  that  were 
ajcme;sed  to  each  contract  by  law,  and  those  that  were  added 
by  qpedal  atgr^ement  of  the  parties.  Such  a  special  agreement 
was  caUed ''added  pact"  (/)a6tuma4^c<tim).  (D.  2, 14, 7, 5.)  The 
effect  of  such  |k  papt  differed  according  as  the  contract  was 
stricti  juris  or  bonae  jidei.  The  stipulatio,  eapensilaiio,  and  mtUuum 
are  contracts  stricti  juris ;  aU  others  are  bonae  JideL 

(1.)  In  CQutracts  bonae  fidei  a  pact  had  a  diffei^ent  eliect, 
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accordiDg  as  it  was  made  at  the  time  of  the  contract  and  as 
part  of  it,  or  subsequently.  Those  made  at  the  time  of  the 
contract,  and  as  part  of  it  (in  continenti),  were  of  equal  validity 
with  the  contract  itself  (pacta  conventa  inesse  bonae  fidei  judiciU). 
(D.  2,  14,  7,  5.)  This  would  seem  to  be  a  plain  dictate  of 
common  sense.  In  a  consensual  contract,  for  example,  where  no 
form  was  required,  what  could  be  more  reasonable  than  to  give 
eflTect  to  the  pacts  or  agreements  made  by  the  parties  1  And 
yet.  as  we  have  seen  in  tracing  the  history  of  the  contract  of 
sale,  that  view  was  by  no  means  at  first  accepted  by  the  Roman 
law.  Variations  or  additions  to  the  primitive  or  naked  contract 
of  sale  could  at  first  be  made  only  by  the  solemn  form  of  stipu- 
lation, and  were  enforced  by  the  action  given  to  stipulation.  At 
length,  however,  the  liberal  opinion  of  Sabinus  triumphed,  and 
it  was  held  that  all  terms  agreed  upon  by  the  parties  to  a  con- 
tract honae  fidei  as  part  of  the  contract  were  to  be  enforced  by 
the  same  action  as  the  contract  itself.  (D.  18,  5,  6 ;  D.  18,  1, 
6,  1 ;  D.  19,  1,  11,  6 ;  D.  19,  1,  11,  3 ;  D.  18,  3,  4,  pr.) 

Pacts  made  not  at  the  time  of  the  contract,  but  subsequently 
(ex  intervallo),  either  varying  the  terms  of  the  contract,  or 
wholly  or  partially  dissolving  it,  could  be  used  as  a  defence 
(exceptio)  to  an  action  on  the  contract.  But  it  did  not  follow 
that  such  a  pact  would  support  an  action.  For  the  rule  here 
applied,  that  a  nude  pact  was  available  as  a  plea  in  defence, 
but  could  not  be  enforced  by  action.^  The  distinction  is  not 
without  reason.  A  pact  made  at  the  time  of  the  contract  is 
within  the  consideration  of  the  contract ;  but  a  pact  made  sub- 
sequently is  either  gratuitous  or  supported  by  a  new  consid- 
eration. It  would,  therefore,  be  quite  logical  and  consistent  to 
refuse  to  subsequent  pacts  any  effect  except  by  way  of  defence. 

The  rules  adopted  by  the  Roman  jurists  were  as  follows  : — 
If  the  subsequent  pact  affects  the  essence  of  the  contract 
(natura  or  substantia  contraetus)^  such  as  the  price  in  a  contract 
of  sale,  it  is,  in  fact,  a  new  contract  relating  to  the  same  subject- 
matter  as  the  old,  and  superseding  it.  It  therefore  gave  rise 
to  an  action.  If,  however,  the  pact  does  not  vary  the  essence 
of  the  contract,  but  only  such  collateral  rights  and  duties  as 
could  have  been  inserted  at  the  making  of  the  contract,  it 
cannot  be  enforced  by  action,  but  is,  as  in  other  cases,  avail- 
able only  as  a  plea  in  defenca     (D.  18, 1,  72,  pr. ;  D.  2,  14, 7,  6.) 

>  NiidapaOio  MigaHonemmnparit,  aedparU  weeptwnam,    (D.  2, 14,  7,  4.) 
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Titius  buys  a  slave  from  Maevius  ;  and  after  the  sale  it  waB  agreed  that  MaeviuB 
should  give  the  usual  security  against  eviction  with  sureties.  If,  now,  Maevius 
refuses  to  give  sureties,  he  cannot  be  sued  upon  the  pact ;  but  if  he  has  not  got  his 
pirioe,  he  will  be  repelled  in  suing  for  it  if  he  does  not  give  the  sureties  according  to 
his  promise.  If  he  has  actually  received  his  price,  the  buyer  has  no  remedy.  (D.  18, 
1,  72,  pr.) 

(2.)  In  contracts  strieti  juris  the  rule  was  somewhat  different. 
A  subsequent  pact  (pactum  ex  intervallo)  relating  to  a  stipulation 
eapensilatio,  or  miUuum,  has  no  other  effect,  in  any  case,  than  as 
a  defence  {eaceplio).  It  is  even  a  question  whether  a  pact 
made  at  the  same  time  as  the  contract,  with  the  view  of  modi- 
fying it,  could  be  treated  as  part  of  the  contract.  In  the  case 
of  stipulatio  and  mutuum,  however,  to  some  extent  this  was 
admitted.  Thus,  if  all  the  terms  of  the  contract  were  not  em- 
braced in  the  stipulation,  but  some  were  omitted,  these  were 
regarded  as  contained  in  the  stipulation.     (D.  12, 1,  40.) 

An  agreement  was  made  for  a  loan,  and  that  so  long  as  interest  was  paid  the 
principal  should  not  be  demanded.  The  return  of  the  money  was  promised  by  stipula- 
tion,  without  any  reference  to  the  agreement  about  the  return  of  the  principal.  It 
was  held  that  the  condition  must  be  regarded  as  if  it  had  been  part  of  the  stipulation. 
(D.  2,  14,  4,  8.) 

I  give  you  10  av/rei,  and  you  agree  to  repay  20.  The  debtor  is  not  bound  to 
restore  more  than  10.     (D.  2,  U,  17,  pr.) 

I  give  you  10  awrti,  and  you  agree  to  repay  9,  The  debtor  is  bo1^ld  to  rej)ay  9, 
and  not  more.     (D.  12, 1,  11, 1.) 

Pacts  enforoed  by  Action. 

A  simple  agreement  {pactum)  could  not  originate  a  contract. 
It  was  used  to  dissolve  a  contract,  or  to  vary  and  amplify  the 
usual  terms  of  a  contract,  but  not  to  create  one.  Pacts  were 
auxiliary  to  contracts.  But  in  a  very  few  cases,  pacts  were,  to 
employ  a  common  metaphor,  clothed  with  actions,  and  thus 
practically  elevated  to  the  position  of  the  consensual  contracts. 
The  cases  are,  indeed,  fewer  than  is  sometimes  stated.  Thus, 
an  agreement  of  compromise  {transactio)^  unless  there  was  a 
stipulation,  or  something  given  or  retained  (that  is,  unless 
there  were  a  contract  re  or  verbis),  did  not  support  an  action. 
(D.  2,  15,  2  ;  C.  2,  4,  38.)  But  in  two  cases  the  PrsBtors,  and 
in  two  others  the  Emperors,  did  undoubtedly  raise  certain 
pacts  to  the  level  of  contracts.  To  the  Pr»tor  is  due  the 
pact  of  hypotheca,  which  has  been  already  described.  Even 
more  ancient  than  hypoiheca  is  the  pactum  de  constitute,  which, 
as  mainly  a  form  of  suretyship,  will  be  discussed  under  the 
head  of  Accessory  Contracts.  ^         . 
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550  EXTENSION  OF  CONTRACTS, 

The  Emperors  Theodosios  and  Valentinian  enacted  in  A.D. 
428,  that  a  mere  agreement  to  give  a  dowry  should  be  binding 
without  any  itipulatio.  (C.  5, 11,  6.)  Thns  was  added  to  the 
investitive  facts  of  the  dos  the  pactum  de  constituenda  dote. 

Finally,  Justinian  sanctioned  the. greatest  change  of  all — 
the  pactum  donatiania.  Before  this,  a  promise  without  oonsidera^ 
tion  was  not  valid,  unless  made  by  stipulation.  (Vat.  Frag. 
264*:  263:  310.)  Justinian  put  a  promise  to  give  a  thing 
gratuitously  on  the  same  footing  as  if  a  price  had  been  agreed 
upon.  Up  to  this  time  an  agreement,  not  involving  a  valuable 
consideration,  required  either  to  be  invested  with  a  solemn 
form  (neaum^  stipulaHo^  expennlatio\  or  to  have  been  performed 
by  one  of  the  parties,  to  give  it  legal  validity.  By  giving  an 
action  to  support  a  mere  informal  promise  of  a  gift,  Justinian 
departed  from  the  unbroken  tradition  of  Roman  law.  He  may 
have  been  led  to  adopt  this  course  by  one  of  two  reasona  In 
the  first  place,  the  formal  contract — the  eHpulatio — ^had  lost 
much  of  its  solemnity ;  it  was  divided  by  a  very  thin  line  in- 
deed from  a  pact.  The  stipulation  was  in  the  form  of  question 
and  answer  ;  the  pact  was  not.  Even  this  thin  partition  was 
removed  if  the  agreement  were  put  in  writing,  for  an  allega- 
tion in  writing  that  the  form  of  stipulation  had  been  observed, 
could  not  be  overthrown  by  calling  evidence  to  prove  that  it 
had  not.  But,  in  the  second  place,  Justinian  had  mainly  in  his 
eye  gifts  for  pious  purposes.  He  declares  with  warmth,  that 
when  gifts  are  promised  to  religious  persons  or  for  pious  uses, 
to  refuse  fulfilment  merely  on  account  of  the  absence  of  a  legal 
formality  showed  not  only  a  want  of  moral  principle,  but  en- 
dangered the  salvation  of  the  promise-breaker — ^provoked  not 
merely  an  action  at  law,  but  the  wrath  of  Heaven.  Justinian, 
therefore,  enacted  that  all  promises  of  gifts  should  bind,  not 
only  the  promiser  but  his  heirs,  as  well  as  be  executed  even  to 
the  heirs  of  the  prenusee.     (C.  8,  54,  35,  5w) 
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CORREALITY— JOINT  OBLIGATIONS. 


{IN  BOLIDVM  OBLIQARI-^OORREL) 

Hitherto  it  has  been  assumed  that  there  were  only  two 
parties  to  a  contract — ^a  debtor  €md  a  creditor.  We  must  now 
consider  the  effect  of  adding  one  or  more  persons ;  for  there 
may  be  several  creditors  and  one  debtor,  or  several  debtors  and 
one  creditor,  or  several  debtors  and  several  creditors. 

The  multiplication  of  parties  in  a  legal  relation  is  not  peculiar 
to  contract.  In  almost  every  legal  transaction  there  may  be 
more  than  two  parties ;  and  when  that  happens,  modifications 
in  the  legal  relation  necessarily  follow.  The  character  of  those 
modifications  must  necessarily  be  determined  by  the  nature  of 
the  subject-matter;  and  accordingly,  in  the  different  depart- 
ments of  law,  we  find  a  corresponding  difference  of  treatment. 

When  a  Delict  was  committed  by  several  persons,  their 
liability  differed  according  as  the  delict  descended  from  the 
old  jus  eivUey  or  owed  its  introduction  to  the  Pr»tor.  In 
the  first  category  are  injttria,  furtum^  vi  bonorum  raptorum^  and 
damnum  injuria.  (D.  47,  10,  34 ;  J.  4,  1,  11  ;  D.  47,  8,  2,  15  ; 
D.  9,  2, 11, 2.)  The  rule  was  that  each  of  several  persons  com- 
mitting one  of  those  delicts  was  separately  liable  to  pay  the 
full  penalties  or  compensation  incurred,  as  if  he  alone  had  com- 
mitted the  offence ;  and  thus  the  person  injured  could  recover 
as  many  penalties  or  compensations  as  there  were  delinquents. 
The  explanation  of  the  rule  given  by  Ulpian  is  stated  too 
broadly.^  It  is  true  that  by  the  XII  Tables,  injuria  (D.  9, 2, 2, 1) 
was  a  penal  action,  and  so  was  the  action  on  the  lex  Aquilia, 
when  the  defendant  disputed  his  liability ;  but  penal  actions 
introduced  by  the  Praetor,   as  we  shall   see  presently,   were 

^  Nunqtiom  acHcnes  poenaUa  de  eadem  pecunia  concurrentei  dUa  aliam  eontumSt 
(D,  44.  7,  60.) 


Digitized 


by  Google 


tne  actions  lor  delict  were  quasi-cnminal,  and  the  rule  ot 
criminal  law  was  applied,  that  when  several  join  in  a  crime, 
each  is  punished  separately,  and  does  not  escape  by  the  punish- 
ment of  the  others.  It  would  have  been  absurd  in  the  case  of 
such  joint  offences  to  hghten  the  penalties  by  dividing  them 
among  the  delinquents.  Accordingly,  when  the  action  did  not 
partake  of  a  quasi-criminal  character,  but  was  simply  for  the 
recovery  of  stolen  property  or  its  value  (eondictio  furtiva)^  a 
different  rule  was  followed.  Each  of  the  persons  engaged  in  the 
theft  was  liable  to  be  sued,  even  although  the  property  might 
be  in  the  possession  of  some  of  the  others  ;  but  if  one  paid  the 
amount,  aU  the  rest  were  released.  (C.  4,  8,  1.)  On  the  other 
hand,  if  an  injury  was  done  by  one  person  to  property  belong- 
ing to  several  persons,  each  of  those,  but  not  more  than  one, 
could  sue  the  delinquent  for  penalties.  (D.  44,  7,  53,  pr.)  In 
this  case,  the  amount  recovered  must  be  divided  among  the 
joint  owners. 

The  rule  adopted  in  the  eondictio  furtiva  was  applied  by  the 
PrsBtor  to  all  offences  established  by  his  edict,  whether  a 
penalty  was  imposed  or  compensation  only  was  allowed.  The 
delicts  introduced  by  the  Praetor  partook  of  the  character  of 
civil  wrongs  rather  than  of  crimes ;  €tnd  if  the  sufferer  obtained 
full  satisfaction,  it  would  have  been  unreasonable  to  allow  him 
to  recover  as  many  sets  of  damages  as  there  were  wrongdoers. 
Therefore,  while  any  one  of  the  co-delinquents  might  be  sued, 
or  all  in  succession,  if  need  be,  if  the  penalty  or  adequate  com- 
pensation was  paid  by  one,  the  others  were  released.  This 
rule  applied  to  persons  responsible  for  things  thrown  or  poured 
out  of  a  room  into  the  street  (de  efiuis  et  dejectis)  (D.  9,  3, 
1,  10 ;  D.  9,  8,  3)  ;  to  forcible  interference  with  in  jus  vooatio 
(D.  2,  7,  5,  3) ;  to  interference  with  appearance  in  judieio 
(D.  2,  10,  1,  4)  j  to  the  actio  de  dolo  (D.  4,  3,  17,  pr.) ;  to  the 
action  for  metus  (D.  4,  2,  14, 15  ;  D.  4,  2,  15).  The  delinquent 
compelled  to  pay  had  no  right  of  contribution  against  his  co- 
delinquents,  if  it  was  a  case  of  wilful  wrong-doing.^  But  if 
not,  as  in  things  effuea  or  ejectOy  the  one  compelled  to  pay 
could  recover  a  proportion  of  the  penalty  from  those  jointly 
liable  with  him,  by  the  actio  pro  socio^  if  they  were  partners ; 
and  if  not,  then  by  an  emtio  utilie.     (D.  9,  3,  4.) 

1  Nee  enim  uUa  aocietat  mal^ficiorum  vd  eommunicaUo  jutta  damtU  ex  mal^/ieio. 
(D.  27,  3,  1,  H.) 
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comes  into  play.  The  relation  of  joint  owners  is  determined 
by  the  maxim,  ubi  emolumentum,  tin  sentit  et  onus.  If  a  slave 
or  animal,  belonging  to  several  persons,  does  harm,  it  would 
not  be  fair  to  require  the  snflFerer  to  divide  his  claim  and  pro- 
ceed separately  against  each  owner.  Co-owners  are  jointly 
liable  to  third  parties,  and  any  one  of  them  may  be  sued  for 
the  whole  damage.  (D.  9,  4,  6,  pr. ;  D.  10,  3,  8,  4.)  But,  as 
between  themselves,  all  expenses  incurred  on  account  of  the 
joint  property  must  be  divided  in  proportion  to  their  shares. 

The  law  of  Inheritance  presents  us  with  an  instructive 
example  of  the  application  of  opposite  rules  in  the  same  case. 
In  so  &r  as  an  inheritance  consisted  of  property,  all  the  co- 
heirs were  joint  owners.  But  debts  due  to  or  by  the  deceased 
were  divided  in  proportion  to  the  several  shares  of  the  co-heirs. 
Thus,  if  100  aurei  were  due  to  a  testator  and  he  had  four  heirs 
entitled  in  equal  shares,  each  of  the  heirs  can  sue  for  25  aurei, 
and  cannot  sue  for  more.  In  like  manner,  if  a  testator  owed 
100  aurei,  €tnd  left  three  heirs,  one-half  to  one  heir,  and  the 
other  half  equally  between  the  other  two  heirs,  the  first  heir 
can  be  sued  for  50  aurei  only,  and  the  other  two  for  25  aurei  each. 
This  rule  was  a  hardship  to  the  debtors  or  creditors  of  the 
deceased,  for  it  might  involve  them  in  as  many  lawsuits  as 
there  were  heirs.  But  this  hardship  was  ignored,  in  considera- 
tion of  a  still  greater  hardship  that  the  rule  of  joint  obligation 
would  have  inflicted  upon  the  co-heirs.  Each  heir  was  bound 
to  pay  the  whole  debts  of  the  deceased,  even  if  no  property  or 
insufficient  property  were  left  to  pay  them ;  and  if,  in  addition  to 
this  liability,  each  heir  had  been  made  a  surety  for  his  co-heirs, 
there  would  have  been  a  considerable  increase  in  the  reluctance 
of  nominated  heirs  to  accept  inheritances^  and  an  aggravation 
of  the  evil  that  legislation  persistently  attempted  to  remove. 

But  these  considerations  do  not  apply  where  a  joint  obliga- 
tion is  imposed  upon  two  or  more  heirs  by  a  testator.  Here 
the  duties  of  the  co-heirs  are  determined  solely  by  the  intention 
of  their  testator.  His  will  is  the  sole  law.  Thus,  if  A.  or  B. 
or  A.  and  B.  (co-heirs)  are  required  to  give  10  aurei  to  C,  C.  may 
sue  either  A.  or  B.,  or  both ;  but  if  one  pays,  the  other  is  released.^ 
(D.  45,  2,  9,  pr.;  D.  30,  8,  1;  D.  32,  25.)     Whether  if  A.  paid 

'  Si  cum  QDO  actum  sit  et  tdutwm,  alter  liberetur.  (D.  80,  8,  1. )  Mr  Poete  aayg 
the  words  in  italics  are  an  interpolation,  and  were  not  true  in  the  time  of  Pomponius^ 
who  wrote  the  passage.    There  does  not  appear  to  be  any  necessity  for  this  snggestioik 
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view  that  would  be  taken  of  the  intention  of  the  testator. 

The  obligations  of  Co-Tutors  were  the  result  of  conflicting 
considerationa  On  the  one  hand,  children  were  so  much  at  the 
mercy  of  their  tutors,  that  it  was  necessary  to  hold  tutors  with 
a  very  tight  hand,  and  especially  to  prevent  fraud  by  permitting 
them  to  dispute  the  blame  among  themselves,  when  the  pro* 
perty  of  the  pupil  was  lost.  On  the  other  hand,  the  office  of  tutor 
was  the  most  thankless  task  a  Roman  could  undertake.  He  re- 
ceived no  payment,  he  could  not  refuse  the  office,  and  he  had  no 
choice  whatever  in  regard  to  the  persons  that  were  chosen  as  his 
colleagues.  These  considerations  were  made  to  yield  to  the 
imperious  necessity  of  protecting  helpless  in&nts.  In  respect 
of  the  pupil,  co-tutors  were  reciprocally  sureties  for  each  other, 
and  each  was  liable  for  the  delinquency  of  the  rest  (C.  5, 
52,  2)  ;  but  the  pupil  could  not  recover  compensation  twice 
over  by  suing  the  tutors  separately.  (D.  27,  3,  15 ;  D.  16,  3, 
1,  43.)  The  hardship  of  the  tutor's  lot  was  mitigated,  in  some 
cases,  by  the  beneficium  eaeussumis  (D.  26,  7,  3,  2)  ;  the  bene^ 
ficimi  cedendarum  acticnum  (D.  46,  3,  95,  10 ;  C.  5,  52,  2),  and 
the  benejieium  diviaianis  (D.  27,  3,  1,  11-13.)  (For  an  explana- 
tion of  these  terms,  see  pp.  568,  578.) 

The  question  of  joint^bligation  in  Contract  presents  a  con- 
trast to  the  instances  cited.  In  those  instances,  the  law  is 
varied  according  to  the  requirements  of  justice  or  policy,  in 
accordance  with  varying  circumstances.  But  m  contract, 
joint-obligation,  like  every  other  question  arising  out  of  con- 
tract, is  determined  by  the  intention  of  the  parties.  The  rights 
and  liabilities  of  the  parties  are  determined  by  themselves. 
(C.  8,  40,  1  ;  C.  8,  40,  3.)  There  was,  however,  a  presumption 
in  fiEivour  of  separate  as  against  joint-obligation.  Thus,  if  A« 
and  B.  promise  100  aurei  to  C,  and  the  intention  is  that  each 
shall  owe  50  aurei  to  C,  there  is  no  kind  of  joint-obUgation, 
and  C.  can  sue  each  only  for  50  aurei  In  the  same  way,  A.  may 
promise  100  aurei  to  B.  and  C,  meaning  50  to  each.  A.  owes 
two  debts  of  50  aureij  and  not  one  debt  of  100 ;  or,  in  the 
language  of  the  Digest,  A.  does  not  owe  100  aurei  in  solidum,  but 
a  para  virilis  to  each.  Unless  by  express  terms,  or  from  the 
very  mode  of  contracting,  a  joint-obligation  was  shown  to  be 
contracted,  it  was  held,  as  in  the  above  cases,  that  the  debts 
were  divided.     (D.  45,  2,  11,  1 :  D.  45,  2,  11,  2.) 
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creditOTH  should  be  entitled  to  «ue  for  the  whole  100  aurei,  or 
that  efthef  (but  tiot  both)  of  two  debtors  should  be  liable  to 
pay  the  whole  100  aurei,  then  the  obligation  was  joint.  A  joint- 
obligation  exists  when  the  whole  debt  or  other  object  of  a  con- 
tract may  be  sued  for  by  any  one  of  several  creditors,  or  may 
be  recovered  from  any  one  of  several  debtors.  8uch  debtors 
are  said  to  be  bound  in  solidum  (that  is  for  the  whole),  and  they 
are  called  either  correi  promittendi  or  dehendi  (D.  46,  2,  1),  or 
more  commonly  duo  rei  promittendi  (duo  being  used  merely  by 
way  of  example).  Similarly,  joint-creditors  are  called  correi 
etiptilandi  or  eredendiy  or  more  commonly  duo  rei  etipulandi 
(D.  45,  2.) 

Definition. 

Obligations  of  this  sort  make  the  whole  due  to  each  stipulator,  and  bind 
each  promiser  for  the  whole.  And  yet  though  there  are  two  obligations  one 
thing  only  turns  on  them.  If,  therefore,  on  either  side  any  one  receives 
what  is  due  or  pays  it,  he  puts  an  end  to  the  obligation  of  all,  and  sets  all 
free.    (J.  3,  i6,  i.) 

Some  writers  oonsider  that  this  passage  does  not  eorrectly  or  fully  describe  cor- 
reality ;  it  is  a  desoription,  in  their  view,  of  solidarity  and  not  of  correality.  As  to 
the  alleged  difFerence  between  solidarity  and  correality,  see  note  at  end  of  this  section. 
The  passage  is  intended  to  explain  the  form  of  joint-obligation  known  to  the  Roman 
law,  and  \b  one  among  maoy  that  may  be  cited  in  disproof  of  the  alleged  distinction. 

Bights  and  Duties, 

A.  Dnties  of  eorrei  promittendi  to  the  creditor,  and  rights  of 
eorrei  atipulandi  against  the  debtor. 

1.  Each  of  several  joint-debtors  may  be  compelled  to  pay  the 
whole  or  any  part  of  the  debt.  The  creditor  may  sue  any  one 
of  the  joint-debtors  for  the  whole  or  any  part  of  the  debt 
(a  8,  40,  8;  C.  8,  40,  2  ;  D.  45,  2,  8, 1 ;  D.  30,  8,  1)  ;  but  be 
cannot  be  compelled  so  to  divide  his  claim,  even  if  all  the  joint- 
debtors  are  solvent.  (D.  45,  2,  11,  pr. ;  D.  19,  2,  47 ;  D.  46,  1, 
15,  1.) 

2.  Payment  in  whole  or  in  part,  by  one  of  several  joint- 
debtors,  is  a  discharge  in  whole  or  in  part  of  the  other  joint- 
debtora    (D.  46,  2,  31,  1 ;  D.  46,  3,  34,  1.) 

B.  Rights  of  correi  as  between  themselves. 
(a)  Joint-creditors. 

If  one  of  several  joint-creditors  obtains  payment  of  the  whole 
debt,  must  he  share  it  with  the  other  creditors  t  The  answer  is, 
that  it  depends  entirely  upon  the  intention  of  the  parties.    The 
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two  persons  have  each  separately  a  right  to  recover  a  sum, 
does  not  throw  light  on  the  question,  whether  the  sum,  when 
recovered,  is  to  be  retained  by  one,  or  divided  between  the 
two ;  or,  if  divided,  in  what  proportions.  K,  therefore,  a  credi- 
tor sought  to  obtain  a  share  from  his  co*creditor,  to  whom  the 
entire  debt  had  been  paid,  he  must  prove  aliunde  that  the  joint- 
obligation  was  entered  into  with  the  intention  that  the  proceeds 
should  be  divided  between  them  in  definite  shares.  The  action 
would  be  either  pro  $oeio  or  mandatL 

(B.)  Jointniebtorfi. 

Has  a  debtor,  who  has  paid  the  whole  debt,  any  right  of 
contribution  against  his  co-debtors  f  The  answer  must  again 
be,  that  it  depends  entirely  upon  the  agreement  of  the  parties 
The  mere  fact,  however,  that  several  debtors  were  bound  tii 
tolidum,  did  not,  in  itself,  create  a  presumption  that  the  burden 
was  to  be  divided  in  definite  shares  between  them.  In  other 
words,  the  right  of  contribution  rests  not  upon  equity  (as  among 
co-sureties  it  does  in  English  law),  but,  where  it  exists,  upon 
contract  All  that  the  joint-obligation  implies,  is  the  liability 
of  each  to  the  creditor  for  the  whole  debt ;  and  it  establishes  no 
presumption  as  to  the  manner  in  which  these  who  are  not  com- 
pelled to  pay,  should  assist  the  co-debtor  that  pays  for  all, 
although  co-debtors  were  in  substance  reciprocal  sureties  (reos 
promittendi  vice  muiua  Jldejussares),    (D.  45,  2,  11,  pr.) 

It  must  be  remembered  that  debtors  were  aided  by  the  pre- 
sumption of  law,  that  an  obligation  of  A.,  B.  and  C.  to  pay  a 
given  sum  was  divisible,  and  it  was  only  when  a  clear  intention 
to  the  contrary  was  proved,  that  A.,  or  B.  or  C.  could  separately 
be  sued  for  the  whole.  Persons  before  accepting  such  a  respon- 
sibility could  arrange,  that  although  the  debt  was  to  be  m 
solidum,  so  far  as  the  creditor  was  concerned,  it  should,  as 
between  themselves,  be  treated  as  divisible,  in  any  proportiona 
they  might  fix.  Such  an  arrangement  would  be  enforced  by 
an  actio  mandati.  But,  if  no  such  agreement  existed,  and  the 
co-debtoi*s  were  not  partners,  one  who  was  called  upon  to  pay 
the  whole  had  no  action  against  his  co-debtors  to  compel  them 
to  contribute,  especially  when  the  joint-obligation  was  con«- 
tracted  by  stiptdatio.  If,  however,  the  co-debtors  were  co- 
sureties, the  commonest  case  of  all,  the  transaction  itself 
afforded  a  presumption  that  the  intention  of  the  co-debtors  was 
to  share  the  burden  among  themselves,  although,  for  the  better 
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whole.  But,  undoubtedly,  that  presumption  was  not  considered 
Bufficient  to  support  an  actio  mandatiy  at  the  instance  of  the 
surety  that  paid  the  whole. 

The  jurifits,  however,  met  the  surety  half  way.  He  could 
resist  an  action  brought  against  himself  alone,  unless  the 
creditor  first  transferred  to  him  his  right  to  sue  the  other 
debtors  (betiefieium  eedendarum  actionum)  (p.  578).  Finally,  if 
the  surety  required  it,  a  creditor  was  compelled  by  a  rescript 
of  Hadrian  to  sue  all  the  solvent  coHsureties  (p.  578).  But  if  a 
surety  paid  voluntarily,  or  did  not  claim  the  benefit  of  the 
rescript,  he  had  no  claim  against  his  conaureties.  (D.  46, 1,  39.) 
A  fortiori^  this  was  the  rule  when  the  co-debtors  were  not  co- 
sureties, and  when  consequently  no  inference  whatever  could 
be  drawn  from  the  mere  fact  of  a  joint-obligation. 

But  where  the  joint-obligation  did  not  arise  from  sHpulatiOj 
the  jurists  showed  a  strong  disposition  to  assist  one  of  several 
co-promisers  who  was  made  to  pay  the  whole.  Thus,  in  the 
case  of  joint-sale  or  joint-hiring  (D.  19,  2,  47),  if  one  of  the  co- 
debtors  were  sued,  he  could  resist  payment  unless  the  creditor 
first  transferred  to  him  his  right  of  action  against  the  other 
debtors.  In  the  case  of  joint-mandate,  even  after  one  of  the 
co-mandators  had  been  sued  and  judgment  giyen  against  him 
for  the  whole  debt,  he  could  require  that  the  actions  of  the 
creditor  against  his  co-mandators  should  be  assigned  to  him. 
(D.  46, 1, 41, 1.)  Sometimes,  however,  the  nature  of  the  contract 
created  a  strong  presumption  of  the  divisibility  of  the  obliga- 
tion as  between  the  co-debtors.  Thus,  if  one  sum  of  money 
were  lent  to  two  persons,  so  that  each  should  be  liable  to  the 
creditor  for  the  whole,  and  one  of  them  was  obliged  to  pay  the 
whole,  he  had  an  action  against  the  other  to  compel  him  to 
contribute  his  share.  In  such  a  transaction  the  co-debtors  were 
in  substance  sureties  for  each  other  as  well  as  borrowera  (C.  8, 
40,2.) 

Investitive  Facts. 

The  presumption  of  law  was  against  correal  or  joint-obliga- 
tion, but  the  question  is  one  simply  of  the  intention  of  the 
parties.     (D.  45,  2,  9,  pr.) 

Both  in  stipulating  and  in  promising  two  or  more  may  become  parties. 
In  stipulating,  as  when  to  the  question  put  by  all  the  promiser  answers,  *'  I 
undertake  to  "  {spondeo).  For  instance,  if  two  persons  stipulate  severally,  and 
the  promiser  answers,  "  To  both  of  you  I  undertake  to  give  it."    But  if  he 
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him,  had  undertaken  again,  there  would  be  two  distinct  obligations,  and  it 
would  not  be  held  that  two  parties  joined  in  the  stipulation.  In  promising 
again,  two  or  more  may  become  parties,  as  when  after  Titius  puts  the 
question,  "  Maevius,  do  you  undertake  to  give  five  aureit^  **  Seius,  do  you 
undertake  to  give  the  same  five  ctureif^^  each  severally  answers,  *'  I  under- 
take to.«    (J.  3,  i6,  pr.) 

In  a  written  instrument  it  was  stated  that  ''Gaius  and  Titivs  atipalated  for  100 
<mm^"  but  it  was  not  said  that  they  were  joint-creditors  (dwt  ret  tUptUemdi),  jSach, 
then,  is  creditor  for  50  aurei.     (D.  45,  2,  11,  1.) 

In  another  case  it  was  written,  "  Julius  Oaipus  has  stipulated  that  so  many  awti 
shall  be  given  to  him.  We,  AatCMQiiiQS  Achilleus  and  Comdius  Dios,  have  promised 
it"  Dius  and  AohiUeos  each  owe  one-half  of  the  avr&i,  because  it  is  not  added  that 
they  made  a  joint  promise  {Hn^vloa  in  aoUdum  tpopondifse),  so  as  to  bind  each  for  the 
whole.     (D.  46,  2,  11,  2.) 

Titius  and  Seius  stipulate  for  10  oiim,  or  Stichos,  a  slave  of  Titius.  As  Titius 
cannot  stipulate  for  his  own  slave,  the  stipulation  is  good  to  him  for  10  oum  only ; 
but  it  is  good  to  Seius  for  the  alternative  promise.  As,  therefore,  the  promisee  to 
Titius  and  Seius  are  not  identical,  they  cannot  be  joint-creditors  {oorrei).  (D.  45, 
2,15.) 

Oorreality  may  exist  in  the  contraot  of  servioe  {faeUndi)  as  well  as  in  oontgaote 
relating  to  property  {dandi),  Thus»  a  workmim  mfty  promise  to  work  for  two 
employers,  each  of  whom  would  be  entitled  to  exact  his  servioe  j  but  petf ormanoe 
to  one  discharged  the  obligation :  or  two  workmen  of  equal  parts  or  skfll  may  pro- 
mise their  services,  one  or  other  of  them,  to  a  single  ttipulator.    t^^*  ^^t  2,  5.) 

Sempronius  depodts  a  slave  in  the  custody  of  Gaiua  and  Maevius.  Maevius  agrees 
to  guard  the  slave  with  the  oare  of  a  good  paterfamUiua.  Qaios  promises  nothing. 
As  the  promises  are  not  for  the  same  thing,  Gaius  and  Maevius  are  not  joint-debtors 
{carrei).    (D.  45,  2,  9, 1.) 

Titius  and  Seius  request  Maevius  to  lend  100  aurei  to  Sempronius.  Sen^ronina 
fails  to  pay.  JItfaevius  can  sue  either  Titius  or  Seuis  for  the  100  a/mreh  m  i^y  are 
co-sureties.     (D.  17,  1, 21.) 

A.  requests  B.  and  0.  to  act  as  his  agents  in  the  management  of  Ids  business.  B.  or 
0.  may  be  sued  separately  for  the  whole  loss  caused  by  the  acts  of  either ;  but  if  one 
pays,  the  other  is  released.     (D.  17,  1,  60,  2  ;  D.  46, 1,  52,  8.) 

A.  and  B.  deposit  a  bag  of  money  with  0.  If  the  intention  of  the  part&BS  was  that 
either  A.  or  B.  might  sue  for  the  whole  (in  eoUdum  agere)  they  are  oorrei  eredendi  ;  but 
if  the  intention  was  that  each  should  be  entitled  to  recover  half,  there  is  no  oorreality, 
and  one  cannot  sue  for  the  whole.     (D.  16,  8, 1,  44.) 

A.  deposits  a  thing  with  B.  and  0.  The  presumption  here  ii  that  both  are  llaUa  in 
soUdum,  If  B.  is  sued  for  the  whole  and  pays,  0.  is  released.  If  B.,  however,  pays 
nothing,  or  only  a  part,  A.  can  sue  0.  for  the  balance.  If  one  has  been  guilty  of  dolue 
and  not  the  other,  the  delinquent  alone  must  be  sued.  If  both  are  guilty  of  dohu, 
either  may  be  sued,  but  payment  of  damages  by  one  releases  the  other.  (D.  16^ 
8, 1,  48.) 

A.  deposits  money  in  a  sealed  bag  with  B.  A.  dies  leaving  three  heirs,  O.,  D.  and 
E.  As  has  been  pointed  out,  daims  arising  from  contraot  are  divided  between  the 
heirs.  Therefore  0.,  D.  and  E.  together  can  sue  for  the  bag ;  but  whathappans  if  C, 
alone  sues,  seeing  that  the  bag  Is  sealed  }  If  the  bag  were  not  sealed,  B.  could  easily 
pay  C.  his  share.  It  was  decided  that  the  bag  could  be  opened  either  In  court  or  in 
presence  of  irreproachable  witnesses,  and  0.'s  share  taken  out ;  and  the  bag  must  be 
re-sealed  with  the  seals  of  the  witnesses.  But  for  this  precaution,  breaking  tiie  seals 
would  have  been  a  wilful  (ddo  maU>)  breach  of  contraot     (D.  16,  8,  1,  86.) 
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persons.  They  are  in  one  seuse  joint-debton  (quadammodo  rd).  If  one  is  sued  and 
pays  for  any  damage,  the  other  is  released.  (D.  18,  6,  6,  16.)  Either  can  bring  the 
actio  furti  if  the  carriage  is  stolen  ;  but  if  one  sues,  the  claim  of  the  other  is  extin- 
gniahed.  (B.  18,  6,  6.)  If  the  owner  simb  the  one  that  did  not  taring  the  actio  fitrti, 
ha  may  be  veqnired  to  sue  the  one  that  did  8o»  althoogh  only  at  the  risk  of  the  one 
that  did  not     (D.  18,  6,  7,  pr.) 

Two  sureties  bind  themselves  in  tolidum  et  partes  viriUs,  Sach  is  liable  for  the 
whole.  Bat  if  they  bind  themselves  in  sailidum  out  partem  viniem,  each  is  liable  only 
for  his  share,  according  to  the  general  rale  that  when  a  man  promises  a  greater  or 
a  lenar  sum,  he  is  liable  only  for  the  leaser.    (D.  46, 1,  51,  pr.) 

It  was  not  necefisary,  however,  that  the  two  earrei  should  be 
made  at  the  same  moment  Thus  a  surety  might  be  made 
between  the  first  and  the  seoond  debtor  without  preventing 
the  debt  from  being  joint  The  interval  must  not,  however,  be 
great  (D.  45,  2,  6,  3),  as  if  a  whole  day  intervened  (D.  45, 
2,  12,  pr.) 

Of  two  parties  to  a  promise,  one  can  bind  himself  simply,  the  other  for  a 
particular  day  or  conditionally.  The  introduction  of  that  day  or  that  con- 
dition will  be  no  hindrance  to  claiming  performance  from  him  that  bound 
himself  simply.    (J.  3,  16,  2.) 

So  a  creditor  may  aooept  a  surety  from  one  of  two  joint-debtorB,  without  also 
taking  one  from  the  other.     (D.  46,  2,  6,  1.) 

DivESTmvB  Facts. 

Performance  or  payment  is  the  usual  way  of  putting  an  end 
to  a  contract  I^  therefore,  one  of  several  joint-debtors  per- 
formed or  paid,  the  others  were  released.  There  were,  how- 
ever, other  ways  in  which  a  oontract  might  be  terminated, 
besides  performance  or  its  equivalents,  and  some  of  the  most 
di£Scult  paints  in  llie  law  of  oorreality  arise  with  regard  to 
these  modes  of  extinguishing  an  oUigation.  They  may  be 
enumerated  as  follows : — confusio^  prescription,  eapiiis  deminutio 
of  creditor  or  debtor,  aeeeptiUxtio^  navatioy  and  UtU  cantestatio. 
(See  Subdivision  IL,  Divestitive  Facts.) 

Confuiio  in  the  ^ase  of  one  of  the  parties  to  a  joint-obligation, 
did  not  affect  the  obligation.  (D.  46,  1,  71 ;  D.  84,  3,  8,  3.) 
In  the  same  way,  capitis  deminutio  of  one  of  the  parties  did  not 
extinguish  the  obligation.  (D.  45,  2,  19.)  But  when  any  one 
of  the  several  co-debtors  paid  part  or  made  an  acknowledg- 
ment of  a  debt,  or  did  anything  to  break  prescription,  the 
obligation  is  kept  alive  as  against  all  the  parties  to  it.  (GL 
8,  40,  5.) 

Accepiilatio  was  a  solemn  acknowledgment  of  payment  by 
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payment  had  actually  taken  place.  It  applied  only  to 
joint-stipulations.  An  aeeeptilatio  by  one  of  several  creditors 
with  a  debtor,  or  by  one  of  several  debtors  with  a  creditor, 
destroyed  the  rights  of  the  co-creditors  and  extinguished  the 
liability  of  the  co-debtors.  This  was  an  incident,  not  of 
correality,  but  of  stipulation.  Only  verbal  contracts  could  be 
put  an  end  to  by  acc^tilatio, 

Navatio  resembles  acceptilatioy  and  Venuleius  argues  that  if 
one  of  two  creditors  can  extinguish  the  joint  debt  by  aeeeptilatio^ 
why  should  he  not  be  allowed  to  achieve  the  same  result  by 
navatio  1  (D,  46,  2,  31,  1.)  Navatio  would  appear  to  be  in- 
cidental to  joint-stipulations,  rather  than  to  joint-obligations. 
Thus,  if  several  argentarii  lent  a  sum  of  money  to  a  debtor,  one 
of  them  cannot  by  agreement  with  the  debtor,  or  by  novation, 
prejudice  or  affect  the  rights  of  the  other  argentarii.  (D.  2, 
U.27,pr.) 

Their  remains  litis  eontestatiof  the  novation  of  a  contract  by 
obtaining  a  formula  from  the  Pr»tor  to  recover  the  object  of 
the  contract  before  a  judex.  There  appears  to  be  no  instance, 
among  contracts,  of  the  extinction  of  the  joint-obligation  by  a 
liti^  contestatio  with  one  of  the  parties,  except  stipulation.  It 
is  clear  that  in  joint-obligations  arising  from  memdate  (D.  46, 
1,  52,  3)  deposit  (D.  16,  3,  1,  43),  eommodatum  or  locatio  eon- 
duetio  (D.  13,  6,  5,  15),  only  performance  or  its  equivalents,  and 
not  litis  eontestatioj  put  an  end  to  the  joint-obligation.  The 
liability  of  a  correal  or  joint-obligation  to  be  extinguished  by 
litis  eontestatio  is,  like  aeeeptilatio,  an  incident  of  stipulatio,  and 
not  of  correality.  Even  in  the  case  of  stipulatio,  the  contract 
might  be  so  framed  as  to  avoid  that  inconvenient  result.^ 
Finally,  Justinian  enacted  that  even  in  the  case  of  stipulatio, 
a  litis  eontestatio  should  have  no  effect  upon  the  obligation  (C. 
8,  41,  20.)  Justinian's  constitution  applies  to  co-debtors  ;  and 
there  was  no  very  strong  reason  for  altering  the  law  in  the 
case  of  co-creditors.  It  was  enough  that  the  debtor  should  be 
liable  to  one  suit.  Thus  we  read,  that  if  an  action  was  begun 
by  one  co-creditor,  the  debtor  could  not  release  himself  by 
tendering  the  amount  to. the  other  creditor.  (D.  45,  2,  16.) 
Each  co-creditor  was,  in  fact,  considered  to  be  a  sole  creditor, 

^  Decern  stipnUtoa  a  Titio,  postoa  qwuUo  minu$  ab  m  wntequi  pomm,  A  »  Maem 
•dpnlAris.     (D.  46,  1,  11«J 
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except  tor  tbe  oircumstaiioe  tnat  nis  ngnts  mignt  oe  aneoted 
by  the  acts  of  his  co-creditors.     (D.  46»  2,  31,  1.) 

OOBRBALITT  AVD  SOLIDABITT. 

Aooording  to  some  writeia,  a  distinotion  is  io  be  drawn  between  solidarity  (in  •oli- 
dum  Migari)  and  ooneslity  [duo  rei  tUpulandi  or  promUtendi),  This  opinion  is  clearly 
stated  by  Mr  Poste  (Oaios,  2d  edit.,  p.  898).  "  Correality  and  solidarity  agree  in  this, 
that  in  both  of  them  every  creditor  is  severally  entitled  to  receive  the  whole  object  of 
the  active  obligation,  and  every  debtor  is  boond  to  discharge  the  whole  object  of  tha 
passive  obligation;  bnt  differ  in  this,  that  whereas  oorreality  implies  the  imity  or 
identity  of  the  obligation  by  which  the  co-creditors  are  entitled  or  the  oo-debtors  are 
bound  ;  solidarity  implies  that  they  are  entitled  or  bound  by  a  plurality  or  diversity 
of  obligations."  The  consequence  of  this  distinction  is  that  in  solidarity  the  right  of 
action  was  not  extingaished  by  anything  except  performance  or  its  equivalents; 
whereas  correality  was  destroyed  by  lUii  cotUaiatio,  by  the  mere  bringing  of  an  action, 
whatever  its  result ;  and  also  that  in  solidaxy  obligations,  a  debtor  that  paid  had  a 
right  of  contribntion  against  his  co-debtors,  whereas  in  correal  obligations,  notwith- 
standing the  argmnents  of  Savigny,  there  was  no  snch  right.  Another  writer,  Mr 
Moyle  (Inst.  Just.  L  475,)  puts  the  case  shortly  thus  :  "  Every  correal  indndes  in  it- 
self a  solidaiy  obligation.  •  .  .  bnt  it  difiers  in  that  there  is  not  only  one  obligation — 
object,  bnt  only  one  obiigaHon," 

The  condnsion  to  which  a  consideration  of  the  texts  has  led  the  present  writer  is 
(1)  that  the  alleged  distinction  is  not  tenable,  and  there  is  only  one  kind  of  joint- 
obligation  in  the  law  of  contract ;  (2)  that  the  right  of  contribution  {regretmu)  in  the 
law  of  contract  has  nothing  whatever  to  do  with  oorreality ;  bnt  idiere  it  exists 
arises  from  a  separate  and  distinct  contract,  either  express  or  implied ;  (8)  that  ex- 
tinction of  a  correal  obligation  by  lUU  eotUetiatio  is  an  incident  merely  of  itipulaiioi 
and  does  not  depend  upon  correality. 

1.  The  jurists  in  several  places  affirm  that  there  is  not  one  obligation,  but  as  many 
obligations  as  there  are  parties  in  correality.  (D.  45,  2, 18  ;  D.  46. 1,  5  ;  D.  46,  8, 
98,  pr.)  As  we  have  seen,  one  of  two  eorrei  might  be  bound  conditionally,  and  the 
other  unconditionally  (D.  45,  2,  7),  and  it  is  very  difficult  to  understand,  if  there  be 
only  one  obligation,  how  that  obligation  can  be  at  the  same  time  both  conditional  and 
unoonditionaL  Again,  let  us  suppose  that  of  two  co-erediton  {duo  rei  tt^pvlandSj 
Lucius  'ntius  and  Oaius,  Gains  dies,  and  Ludus  ^tus  becomes  his  sole  heir.  Is  the 
right  of  Titios  merged  in  his  right  as  heir?  The  very  question  implies  that  there 
are  two  obligations,  and  we  are  told  that  there  is  no  merger  ;  but  the  heir  can  sue  in 
his  own  right  {qua  Ludus  Titius) ;  or  he  can  sue  in  his  right  as  hdr  {qua  heree  OaU). 
Scaevda  points  out  that  the  diffarence  is  material.  Suppose  Titius  had  agreed  not  to 
sue  the  debtor  for  a  given  time.  He  can  now  as  hdr  sue  him  at  onoe  before  the  time 
elapses,  if  Gains  had  not  joined  in  the  agreement.  (D.  46,  8,  98,  pr.)  In  the  same 
way  if  one  of  two  oo-debton  succeeds  the  other  as  heir,  he  is  bound  by  two  obliga- 
tions {dua$  ohliffaUonee  mm  muUnere  dieendum  eif).  (D.  45,  2,  18.)  The  reasoning 
by  which  this  result  was  arrived  at  is  suffidently  curious  to  deserve  notice,  for  it 
involves,  on  the  part  at  least  of  one  of  the  jurists  (Ulpian),  an  odd  antie^Mbtion  of  the 
Ldbnitian  prindple  of  the  Suffident  Season.  Ulpian  begins  by  observing  that  if  a 
JUt^jutior  becomes  hdr  to  tbe  prindpal  debtor,  his  obligation  qua  Jid^fuetor  is 
extinguished,  and  he  can  be  sued  only  as  prindpal  debtor.  (But  see  D.  46,  8,  95,  8.) 
He  contrasts  this  with  the  case  above  mentioned  of  one  reiM  succeeding  to  another  tvti«. 
Why  this  difference  f  Because  the  obligation  of  the  prindpal  is  plenior,  and  the 
leaser  obligation  of  the  surety  may  well  be  swallowed  up  in  the  greater ;  but  in  the 
ease  of  eorrei  the  two  obUgationB  are  of  equal  potency  {duae  ^uedem  miiUpUetMie)^ 
and  there  is  no  reason  why  the  one  rather  than  the  other  should  be  merged.    There- 
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fore,  if  »  ocMsreditoar  mcoeeds  bis  oo-eredltor,  lie  Has  Oie  benefit  of  two  obHgftttoBB 
{duae  oUigationes  in  unioB  persona  concozrant).  This  oonoluBion  lands  Ulpun  in  a 
difficulty.  If  there  are  two  obligationB,  why  cannot  the  surviving  creditor  sue  npon 
both  ?  The  answer  is  characteristic.  Because  the  nature  of  the  two  obligations  is 
such  that  if  one  is  sued  upon,  the  other  is  extinguished.  This  is  a  somewhat  meta- 
physical way  of  saying  that  however  numerous  the  obligations,  they  have  one  common 
object,  quia  unum  debUum  ett  (D.  2,  14,  9,  pr.;  D.  45,  2,  2),  and,  if  that  object  is 
gained  through  one  of  the  obligations,  there  is  no  necessity  or  room  for  the  othen. 

The  absolute  distinctness  of  the  obligations  of  several  correi  in  contrast  with  the 
identity  of  the  object  of  the  obligation  is  brought  out  in  a  passage  from  Ulpian. 
(D.  45,  2,  8,  pr.)  It  appears  that  so  distinct  were  the  obligations  held  to  be  that  if 
the  promises  were  not  simultaneous,  some  thought  there  could  not  be  a  true  correal 
obligation,  for  the  first  would  be  merged  (by  novatio)  in  the  last.  Ulpian  says  nothing 
depends  upon  the  simultaneity  of  the  promises,  but  everything  upon  the  intention  of 
the  parties.  Accordingly,  if  their  intention  was  that  each  oorretu  should  be  bound, 
the  first  obligation  is  not  merged,  but  both  remain  intact     (D.  45, 2,  8,  pr.) 

2.  Extinction  of  the  obligation  by  Utis  contestaiio  is  not  an  incident  of  oorreality, 
but  only  of  joint  stipulations.  It  is  clearly  laid  down  by  Papinian  that  correality  may 
exist  in  deposit,  eommodaium,  and  other  contracts.  (D.  45,  2,  9,  pr.)  But  in  these 
cases  the  joint  obligation  was  extinguished  by  performance  only  or  its  equivalents,  and 
not  by  litit  eontesUOio.  (D.  16,  8,  1,  48  ;  D.  18,  6,  5,  15.)  Mandate  was  in  the  same 
position,  and  it  was  dear  law  that  a  liUa  eontettatio  with  one  of  two  joint  mandatoss 
did  not  release  the  other  mandators.     (C.  8,  41,  20.) 

8.  ''Solidarity,"  as  the  name  of  a  distinct  species  of  joint-obligation,  is  not  felicit- 
ous. In  solidum  means  *'  for  the  whole  "  of  a  given  object,  as  distinguished  from  a 
part  {pro  parte,  virUU  para).  In  this  sense  it  is  used  very  frequently  in  relation  to 
obligations  when  there  is  only  one  creditor  and  one  debtor.  Solidarity,  if  an  abstract 
word  is  to  be  coined  from  tolidum,  cannot  conveniently  be  confined  to  joint-obligations. 
Moreover,  instead  of  using  in  9olidum  in  contrast  to  correi,  the  jurists  commonly  employ 
in  idlidwtn  to  designate  a  correal  obligation.  ''  Cum  duo  eandem  peeuniann,  aut  pro- 
miserint,  aut  stipulati  sunt,  ipso  jure  et  singuli  in  toUdum  debentur  et  singuli  deb^t." 
(D.  45,  2,  2.)  The  context  shows  that  Javolenus  is  speaking  of  what  Mr  Poete  calls 
correality  in  contradistinction  to  solidarity.  Again,  Papinian  says :  **  Eandem  rem 
apud  duoe  pariter  depoaui,  utriusque  fidem  in  solidum  secutus,  ....  fiunt  duo 
rei  promittendi.**  (D.  45,  2,  9,  pr.)  So  in  a  constitution  of  Biodetian  and  'M'^viTni^w 
we  find  the  following  test  question : — '*  Exprimere  debueras  tuis  predbus,  utrumne 
in  partem  an  in  ioUdum  singuli  voa  obligaveritis,  ac  duo  rei  promittendi  extiteritaa.** 
(C.  8,  40,  8.)  It  is  singular,  if  in  $olidum  be  a  proper  contrast  to  correality,  that  the 
distinction  diould  not  have  been  known  to  the  jurists ;  but  that^  on  the  contrary,  they 
should  have  uaed  the  phrases  as  equivalent  to  each  other. 
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ACCESSORY    CONTRACTS. 

Sttrettship  is  the  ooimterpart  of  mortgage.  The  object  of 
mortgage  was  to  strengthen  the  weak  point  of  rights  in  per* 
$cnam  by  the  addition  of  rights  in  rem;  the  object  of  surety- 
ship is  the  same,  by  giving  the  creditor  an  action  against 
two  persons  instead  of  one.  Suretyship,  then,  is  the  creation 
of  dependent  rights  in  personam  ;  that  is,  as  security  for  other 
rights  in  personam. 

But  the  early  Roman  law  famishes  us  with  a  diiSerent  and 
unique  species  of  accessory  contract ;  namely,  the  adsHpuiaiioj 
by  which  a  subsidiary  creator  is  added. 

First — ADBTIPVUl  TlO. 

Definition. 

Although,  as  we  have  said,  another  person  not  subject  to  our  power 
stipulates  for  us  in  vain,  yet  we  can  employ  another  person  for  that  purpose, 
who  must  make  the  same  stipulation  as  we  do ;  and  him  we  commonly  call 
an  adsHpulator,    (G.  3,  iio^  as  restored.) 

Under  the  syBtem  of  anoiettt  prooedure^  oaUed  htgu  AeUone$t  no  one  could  sua 
«xoept  the  creditor  himself  in  peraoD.  Agents  oonld  not  be  employed  until  the 
f  onnulsry  prooedore  was  introdnced.  But  the  ingenuity  of  the  lawyers  opened  a  way 
of  escape  from  this  inoonveoieiioa  A  person  was  added  in  the  stipolation,  to  'odiom, 
SB  well  as  to  the  Jtspulalor,  the  promise  was  made  %  and  wbno,  therefore,  had  a  right  to 
sue  witikoat  the  coneozrenoe  of  the  iti/pultOor,  The  adMpuiator  was  thus  practically 
a  procurator,  agent,  or  attoraey,  with  this  great  drawbaek,  however,  that  he  was 
appohited  not  at  the  time  the  action  was  brought,  but  at  the  making  of  the  contract. 
In  the  time  of  Grains,  procurators  were  allowed,  and  the  chief  reason  for  tuUt^puUtUo 
had  ceased.    But  anotiier  stiU  existed. 

An  adstipulator  is  usually  employed  only  when  we  aie  stipulating  that 
something  is  to  be  given  after  our  death.  A  stipulation  by  us  is  in  that 
case  idle,  and  therefore  an  adstipulator  is  employed  to  act  after  our  death. 
All  he  obtains  he  is  bound  to  restore  to  our  heir,  and  he  may  be  forced  to 
by  the  actio  mandati.    (G.  3,  117.) 

A  man  could  not  make  a  promise  to  take  eflfoct  after  his  death,  because  that  would 
firtoally  have  been  to  make  himself  agent  for  Us  heSrs ;  and  it  was  a  stringent  rule  of 
the  /uf  oMs  thai  one  Iteeman  could  not  represent  another  in  any  Isgal  traosaotion. 
This  rule  was  evaded  by  adding  an  odit^piilator,  who,  if  he  sarvived  the  «<ipufa<or, 
oould  sue  on  the  promise.  In  the  time  of  Justinian,  as  will  appear  further  on,  a  man 
might  make  a  contract  to  take  eflbot  after  his  death ;  and  thus  the  sole  remaining 
reason  for  the  adtHvp^iiai^  was  taken  away.    Justinian  does  not  refer  to  adsf^aZotio. 
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Bights  and  ditties. 

A,  Duty  of  the  Promieer  (reus  promittendi)  to  the  Adstvpulator. 
On  demand  hj  the  adstipulator,  without  the  conoorrenoe  of 

the  ttipuUUoTf  the  promiser  must  perform  his  promise ;  bat  such 
performance  at  the  same  time  rdeases  him  from  his  obligation 
towards  the  stipulator, 

B.  Duties  of  the  AdsiiptUator  to  the  Stipulator. 

I.  By  him  too  Just  as  by  us,  an  action  may  be  brought  and  payment  may 
be  rightly  made  to  him  as  well  as  to  us.  But  all  he  obtains  he  will  be  forced 
to  restore  to  us  by  the  actio  mandaiL    (G.  3,  1 1 1.) 

IL  The  adstipulaior  ought  not  to  release  the  promiser  {retu 
promittendi)  gratuitously.  The  adstiptUator  had  precisely  the 
same  power  as  the  stipulator  to  discharge  the  promiser ;  and  if 
he  did  so  gratuitously,  the  stipulator  would  be  deprived  of  the 
benefit  of  the  contract. 

By  the  second  chapter  (of  the  Ux  Aquilia)  an  action  may  be  brought 
against  an  adstipulaior  that  has  defrauded  the  stipulator  by  entering  the 
money  as  paid,  for  the  value  of  the  property.    (G.  3,  215.) 

In  that  part  of  the  statute  the  action  is  brought  in  evidentiy  as  an  action 
on  account  of  damage.  But  that  provision  was  unnecessary,  since  the  actio 
mandati  was  enough  for  the  purpose, — unless,  indeed,  that  by  that  statute  an 
action  for  double  the  amount  is  given  against  a  man  that  denies  liability. 
(G.3,ai6.) 

iNyEsrrnvE  Facts. 

The  adstipulator  must  stipulate  ioft  the  same  thing  as  the 
etipukUory  and  firom  the  same  person. 

But  the  adstipulaior  can  use  other  words  as  well,  and  not  those  we  use. 
If,  for  instance,  I  have  stipulated  in  these  words,  ^  Do  you  undertake  that  it 
shall  be  given  ? "  thai  he  can  make  the  further  stipulation  thus,  ^  Do  you 
pledge  your  credit?"  or,  ^  Do  you  become  surety  for  the  same?"  or  vice 
versa.    (G.  3,  112.) 

Again,  he  can  stipulate  for  less,  but  not  for  more.  Therefore  if  I  stipulate 
for  ten  sestertii^  he  can  stipulate  for  five ;  but  not  for  more  than  ten.  And 
if  I  stipulate  simply,  he  may  stipulate  conditionally ;  but  not  vice  versa. 
Less  and  more  must  be  understood  not  only  of  amount  but  of  time ;  for 
to  give  anything  at  once  is  to  give  more,  but  after  a  time  less.    (G.  3, 1 13.) 

A.  To  enforoe  Dnti«  of  PromiMr. 

L  ObndictioMKi  and  actio  «BiC^pii2a^ 

In  this  branch  of  law  there  are  some  peculiar  rules  ;  for  the  heir  to  an 
adstipulator  has  no  right  of  action.    (G.  3,  1 14.) 

The  oljjeot  of  the  <Ci|>«{a<or— namely,  to  fecnre  a  partieiilar  indtvidoal  as  agent— 
would  have  been  oompletely  frustrated  if  the  xi|^te  of  the  akfMpuIator  had  heao 
tvaarfsRed  to  hli  heir  or  other  persona 
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L  Actio  mimdaU,    (G.  8,  210.) 

IL  Actio  Ugii  AgviUnu,  with  penalty  of  doable  if  the  gntoitoiiB  release  were  debied. 
(G.  8,  21«.) 

Second— •SUKETIES. 
First  Case—WBES  THEBB  IS  ONLT  OmE  SURSTT. 

The  most  general  term  in  the  Roman  law  for  the  substitution 
or  addition  of  a  new  debtor  is  intereessio.  (Nov.  4»  1 ;  C.  8, 
41y  19.)  When  the  original  debtor  is  released,  and  the  new 
debtor  takes  his  place,  the  name  is  eapromisaio.  This  will  be 
considered  mider  the  head  of  Transvestitive  Facts.  If  the 
original  debtor  continues  bound  as  well  as  the  new  debtor,  the 
contract  of  suretyship  exists  (adprdmissio).    (D.  13,  5,  28.) 

The  Roman  law  possessed  no  fewer  than  five  different  forms 
of  contracts  of  suretyship ;  some  of  these  are  named  by  Gaius, 
one  by  Justinian* 

For  the  promiser  also  others  usually  bind  themselves.  They  are  called 
sureties  \sfonsar$s^fidepromissores\  fidejussores\  and  creditors  usually  re- 
ceive them  in  their  anxiety  to  secure  themselves  more  carefully.  (J.  3,  20, 
pr.;G.  3,  115,  117.) 

To  these  must  be  added  mandatum,  and  the  paetum  de  con- 
9tUuU>»  The  three  forms  mentioned  by  Gains  are  made  by 
stipulation.  Probably  these  forms  represent  successive  stages  ; 
spcnsiOf  the  earliest  of  all,  is  confined  to  Roman  citizens ;  the 
Jidq>rom%$sio  is  like  the  spansio,  but  available  for  aliens  {pere- 
grifii)  ;  and  the  Jidejusiio  seems  to  be  latest,  as  it  was  not  dealt 
with  by  the  early  statutes  affeoting  sureties. 

Definition. 

I.  Sponaio  is  a  contract  of  suretyship  by  stipulation.  It  can 
be  attached  only  to  a  verbal  contract,  and  can  be  made  by 
Roman  citizens  only.    (G.  8,  93.) 

n.  Fidqprcmis$io  is  a  contract  of  surelyship  by  stipulation. 
It  can  be  attached  only  to  a  verbal  contract.  It  may  be  made 
by  an  alien.     (G.  8,  93.) 

The  sponsor  and  fideprotnissor  are  in  much  the  same  position ;  but  the 
position  of  xht  ^fidejussor  is  very  unlike  theirs.    (G.  3, 118.) 

For  they  can  join  in  no  obligations  that  are  not  verbal,  though  sometimes 
the  principal  that  promised  is  not  bound  himself,  as  when  a  woman  or  a 
pupUlus  acts  without  authority  from  the  tutor^  or  when  anyone  promises 
that  something  shall  be  given  after  his  death.  It  is  a  question,  however, 
whether  when  a  slave  or  an  alien  has  undertaken  {spopomkrit)  to  do  soine-. 
thing,  a  sponsor  or  fidepromissor  can  bind  himself  on  his  behalf.     (G.  3, 1 19>) 

IIL  FidejuBsio  is  a  contract  of  suretyship  by  stipulation.     It 
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only  natoraL 

"Byxt  ftdefussares  may  be  taken  in  as  parties  to  every  obligation,  whether 
contracted  re^  by  words,  by  wxiting,  or  by  consent  Nor  does  it  matter 
whether  the  obligation  is  part  of  the  jus  civile  or  of  the  jus  naturaU.  So 
entirely  is  this  the  case  that  a  man  can  bind  himself  on  behalf  of  a  slave, 
whether  it  is  an  outsider  that  accepts  him  from  the  slave  9»fidijussory  or  the 
slave's  master  for  what  is  naturally  due  to  hinL    (J.  3,  20,  i ;  G.  3,  1 19O 

This  eztensiTe  applioAfcion  of  fdejvatM  dittSnguiBhes  it  broadly  from  jj^onno  and 
/d0pn>mMoandpiitoit  on  tiiesamefootmgttBjT^tMMor  A^po^^  A  civil  contract 
or  obligfttion,  within  the  meudog  of  the  Inititutes,  is  any  contraot  or  delict  upon 
which  an  action  may  be  brought  A  natural  obligation  (no^iM^aJw  MgaHiitii  luus  been 
already  defined. 

IV.  Jfofujaftfm, — ^When  A.  at  the  request  of  B.  lends  money 
to  C,  the  Roman  law  imposed  on  B.  an  obligation  to  save  A. 
harmless  from  all  loss  sustained  by  the  de£Etult  of  C.  to  repay 
the  money.  B.  is  surety  {mandator)^  A.  is  creditor  (mandatarius), 
and  GL  the  principal  debtor.  Two  peculiarities  distinguish  this 
case  from  Jidejussio. 

1.  After  the  Jidgtuior  has  given  his  word,  he  is  absolutely 
bound,  and  cannot  be  released  without  the  consent  of  the 
creditor.  After  B.  has  requested  A.  to  lend  money  to  C,  B.  can 
at  any  time  withdraw  before  A.  has  actually  advanced  the 
money.  A.  has  no  claim  for  indemnity  against  B.  until  he  has 
executed  the  mandate. 

2.  AJidgussio  could  be  made  at  any  time  after  the  obligation 
to  which  it  was  attached  (D.  46,  1,  6,  pr.) ;  a  mandate  must 
necessarily  precede  the  contract  to  which  it  is  really  subsidiary. 
Thus,  if  A.,  without  the  request  of  B.,  had  lent  money  to  C,  and 
B.  afterwards  said  he  would  answer  for  any  loss,  A.  would  have 
no  action  against  B.  A  man  cannot  give  an  authority  to  do 
that  which  is  already  done.  If,  however,  in  the  same  circum- 
stances, B.  by  stipulation  promised  to  answer  for  C.,B.  would  be 
a  fidejussor,  and  would  be  compelled  to  make  good  the  loan. 

V.  Pactum  de  constitutor  Constituta  Pecunia, 

Actions  in  personam,  too,  have  been  put  forth  by  the  Praetor  in  the 
exercise  of  his  jurisdiction ;  as,  for  instance,  that  depecunia  constituta^  which 
the  receptitia  closely  resembled.  But  by  a  constitution  of  ours,  all  the 
advantages  of  the  latter  have  been  transferred  to  the  former ;  and  the  latter 
having  thus  become  superfluous,  has  by  our  orders  disappeared  with  all  its 
influence  from  our  statutes.    (J.  4,  6,  8.) 

The  actio  de  pecunia  constituta  may  be  brought  against  anyone  that  has 
engaged  to  pay  money,  either  for  himself  or  for  another,  without  any  stipula- 
tion coming  in.  For  iif  not^that  is,  if  he  has  promised  to  a  stipulator — he 
is  liable  under  the/vf  civile,    (J.  4»  6*  9-) 
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of  the  introduction  of  this  PrntoriMi  Pact.  Suppose  A.  owes  B.  100  awrei,  and  is  sued 
by  B.  for  the  amount.  The  proceedings  go  on  until  the  parties  leave  the  PrsBtor's 
Court  {lUit  efmtestoHo) ;  hut  before  going  to  trial  by  itie^udex,  A.  admits  B.'8  daim,  and 
promisee,  if  he  will  not  further  press  the  suit*  to  pay  him  the  amount  by  a  day  uttned. 
The  effect  of  withdrawing  at  this  stsge  was  tliat  the  original  demand  was  extingoished. 
When  the  day  arriyes,  A.  refoses  to  pay.  What  is  B.'b  remedy  ?  If  there  had  been 
a  stipulation,  K  would  have  liad  an  action ;  but  as  it  is,  he  is  left  without  remedy. 
This  is  in  consequence  of  Us  own  liberality  and  A.'s  want  of  laidi  {guowiaM  gra/ve 
tatfdemfaUen),  (D.  18,  6, 3,  pr.>  A  stronger  ease  for  dispensing  with  the  foim 
of  stipulation  could  scarcely  be  oonceiTed.  Accordingly,  before  the  time  of  Cicero^ 
the  Praetor  introduced  the  remedy  by  the  ae^  de  peeunia  ectutUtUa, 

Prior  to  Justinian,  the  pactum  de  eonttiMa,  as  a  mode  of  constituting  suretyships 
laboured  under  several  disadvanfeagee  that  may  be  traced  to  its  origin.  It  was  con- 
fined to  promises  respecting  fungible  thingi— that  is,  things  dealt  with  by  number, 
wei^t^  or  measure.  At  first  also  it  appears  that  the  obligation  concerning  which  the 
pact  was  made  must  be  actually  vested ;  that  is  to  say,  it  must  not  be  conditional 
or  suspended  for  a  time  {tub  eondUione  or  in  dMin).  (C.  4, 18,  2,  pr.)  A  day  also  must 
have  been  originally  named  lor  payment,  but  Paul  held  that  if  no  time  were  fixed,  t^n 
days*  grace  should  be  allowed  before  an  action  oould  be  broifght,  (I>.  IS,  6,  21, 1.) 
Lastiy,  in  mauy  cases  the  action  must  be  brought  within  a  year. 

Justinian  fused,  as  he  states  in  the  text,  the  actio  de  peeunia  eonstthOa  and  the 
actio  reeqftHia.  The  latter  was  the  remedy  for  an  ancient  oontraet,  couehed  in  certain 
locmal  terms  {teUmimibm  verhie  comporita),  and  confined  exclusively  to  contracts  with 
bankers  {argentarH),  It  could  be  brought  against  a  banker  when  he  had  promised  to 
pay  a  sum  on  behalf  of  a  customer  on  a  day  named.  (Theoph.  Inst.  4,  6,  8.)  This 
contract  was  not  confined  to  fungible  things,  but  was  as  extensive  as  stipulation. 
Justinian  abolished  this  special  action,  and  gave  agaiiwt  the  banker  the  ordinary  actio 
de  conttituta  peeunia  m  amended  by  hifo.  His  alterations  h|i4  the  effect  of  putting 
the  pactum  de  cotutituto  on  as  wide  a  basis  as  fid^juesio  or  mandatum  as  a  mode  of 
appointing  sureties.  There  must  be  a  prior  debt,  but  it  may  be  a  natural  obligation 
only  (D.  18,  6,  1,  6 )  D.  18,  5,  1,  7),  and  the  promise  may  refer  to  anything  that 
oould  be  the  object  of  a  stipulation.  (0.  i,  18,  2,  pr.)  The  short  term  of  prescrip- 
tion was  entirely  taken  away. 

The  pactum  de  constitute  may  now  be  defined  as  a  promise 
made  by  anyone  to  discharge  an  existing  obligation  of  another 
on  a  day  named,  or  to  give  security  for  its  fiilfifanent.  (D.  13, 
5,  28;  D.  13,  5,  21,  2.)  In  what  respect,  then,  does  this 
informal  agreement  (pact)  differ  from  the  stipulation  {fide- 
jtufio)?  Both  Jidi^no  and  ecntHiuhim  are  accessory  to  €tn 
existing  obligation,  and  in  this  respect  are  both  contrasted 
-with  mandatunk  In  form  the  difference  between  them  is  simply 
that  one  is  made  by  interrogation  of  the  sarety,  the  other 
-without.  Apparently,  then,  the  only  distinction  is  thAt/dejttaio 
contemplated  as  possible  an  immediate  liability  of  the  surety ; 
whereas  the  pactum  de  conetUuto  postponed  the  UabiUty  of  the 
surety  to  a  future  day.  This  difiiBrenoe,  apparently  trivial, 
rests  upon  a  sound  basis.  In  fid^useio  there  need  be  no 
valuable  consideration :    but  in  the  pact  there  was  a  con- 
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for  the  OBsenoe    of  the   contract  was  to  give  time  to  the 
debtor. 

If  this  be  the  true  account  of  the  difference  between  Jidejussio 
and  the  pactum  de  eanstUtOOy  it  throws  light  on  a  somewhat 
remarkable  rule.  It  was  held  that  i^  through  some  formal 
defect^  dtfid^uano  failed,  it  was  not  to  be  construed  as  9,  pactum 
de  eonstitutQ ;  for,  says  the  Jurist,  the  intention  of  the  parties 
wa49  to  make  the  stipulation,  not  the  pact  (qrianiam  non  animo 
eoMtUuentU  sed  promiUmtis  factum  est).  (D.  13,  5, 1, 4.)  In  itself 
this  declaration  would  not  be  strange,  but  the  peculiarity  of  it 
appears  when  it  is  compared  with  the  analogous  case  of  formal 
and  informal  release.  The  formal  release  by  stipulation  (ilce^p- 
Hhuio)  stood  in  the  same  relation  to  a  simple  pact  of  release 
(pactum  de  nofi  petendo)y  thsit  Jidejussio  did  to  the  simple  pact  of 
suretyship.  Now  it  was  held  that  if  an  aeeeptilatio  should  fiul 
through  some  formal  defect,  it  should  be  construed  as  an  agree- 
ment not  to  sue.  (D.  2,  14,  27,  9.)  A  release  did  not  require 
to  be  supported  by  any  consideration.  If,  howeyer,  we  suppose 
that  a  consideration  was  necessary  to  support  a  contract  of 
suretyship,  the  different  decision  in  the  case  of  jidejuesio  would 
be  explained.  If  a  person  intended  to  bind  himself  by  a  form 
that  dispensed  with  the  necessity  for  a  consideration,  and  the 
stipulation  was  ineffective,  he  could  not  be  bound  because 
there  happened  accidentally  to  be  a  consideration.  Thus  an 
meS^oUve  fidejueeio  was  not  held  to  be  an  elective  pactum  de 
canetituto. 

Bights  akb  Duties. 

A.  Duty  of  Surety  to  Creditor. 

1.  To  pay  in  default  of  the  principal  debtor.  Benefidum 
ardinia  ecu  excueeionie. 

The  true  idea  of  an  accessory  contract  is  that  it  is  enforced 
only  in  default  of  the  principal  contract  If  the  surety  is  liable 
to  pay  before  the  principal  has  made  default,  he  is  scarcely  a 
surety ;  he  is  rather  a  co-promiser.  According  to  the  ancient 
law,  Justinian  tells  us  (Nov.  4, 1),  if  a  creditor  accepted  a  surety 
he  was  required  to  proceed  first  against  the  principal  debtor. 
K,  however,  the  creditor  failed  to  recover  in  whole  or  in  part 
from  the  principal  debtor,  he  could  then  sue  the  surely.  A 
somewhat  harsh  straining  of  this  rule  deprived  the  creditor  of 
his  remedy  against  the  surety,  when  the  principal  debtor  was 
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seems  to  have  helped  to  change  the  rale,  and  we  find  firom  the 
oonstitutions  of  ^toninns  Pius  and  Diocletian  and  Maximian 
that  it  was  not  necessary  to  proceed  against  the  principal 
debtor  in  the  first  instance,  bat  the  creditor  could  sue  which- 
ever he  pleased,  the  principal  or  surety.  (0.  8,  41,  5 ;  C.  8, 
41,  19.)  Justinian,  in  the  Novel  quoted  above,  restored  the 
ancient  rule,  freeing  it,  however,  from  its  narrowness.  He 
enacted  that  when  both  principal  and  surety  were  within  the 
same  jurisdiction,  the  surety  should  in  no  case  be  called  upon 
to  pay  unless  the  principal  debtor  had  been  first  sued,  or  had 
made  default.  If  the  principal  debtor  was  beyond  the  jurisdic- 
tion, the  surety  could  be  sued,  but  he  might  petition  the  judge 
for  time  to  produce  the  principal  debtor.  If  he  succeeded  in 
producing  the  principal,  he  was  meanwhile  released  firom  the 
suit ;  but  if,  after  the  time  granted  by  the  judge,  he  did  not,  he 
must  discharge  the  obligation  himself.  (Nov.  4, 1.)  Justinian 
afterwards  introduced  an  exception  for  the  convenient  trans- 
action of  business,  and  allowed  bankers  (argentarii),  at  their 
option,  to  sue  the  surety  without  first  suing  the  prindpaL 
(Nov.  136, 1.) 

It  was  also  the  rule,  as  stated  by  Papinian,  that  when  the 
creditor  had  rights  m  rem  in  security  {pignora^  hypotheeas)^  he 
was  not  obliged  to  realise  their  value  before  suing  the  surety. 
(D.  46, 1,  51,  3 ;  D.  46,  1,  62.)  Even  if  the  creditor  sold  the 
pledges,  and  was  afterwards  obliged  to  give  up  the  price 
because  of  the  eviction  of  the  purchaser,  he  had  his  remedy 
against  the  surety.  (D.  17, 1,  59,  4.)  But  if  the  agreement 
were  that  the  surety  should  answer  only  for  the  deficiency 
after  the  sale  of  the  pledges,  he  could  not  be  sued  first  (GL  8, 
41,  17.) 

Bw  Duty  of  Creditor  to  Surety.  If  a  surety  is  compelled  to 
pay  the  debt  of  the  principal,  the  creditor  must  surrender  to 
him  all  the  rights  tit  rem  (ptgncra^  hypotheeae)  that  he  has  over 
property  belonging  to  the  debtor  or  others  in  respect  of  the 
debt  (C.  8,  41,  21 ;  D.  49, 14, 45, 9.)  It,  however,  the  creditor 
holds  those  rights  th  rem  in  security  for  other  debts  as  well,  he 
cannot  be  compelled  to  surrender  tiiem  tmtil  all  the  debts  are 
discharged     (C.  8,  41,  2.) 

0.  Duty  of  Debtor  to  Surety. 

In  this  respect  also,  all  are  on  the  same  footing, — that  if  anyone  pays  for 
Ins  principal,  he  can  recover  his  money  from  him  by  the  actio  mandoH. 
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they  have  an  action  for  doable  the  amount  peculiar  to  themselves,  and  called 
depensi.    (G.  3,  127.) 

If  the  debtor  pa js  the  arecqtor,  it  is  his  doty  to  inf  on&  tiie  tmofy.  If  he  does 
not,  and  the  tuety  also  paysi  he  must  indemnify  the  surety.     (D.  17, 1,  29,  2.) 

If  the  Boiety  pays  firsts  and  does  not  inform  the  debtor,  and  the  debtor  peje* 
the  cmKo  mamduM  will  not  lie^  but  the  debtor  most  oede  to  the  savety  his  right  te 
reoover  the  money  from  the  creditoK.    (D.  17, 1,  29,  8.) 

iNVBSTrnvB  Faot& 

X  A  surety  bindB  himBoIf  to  answer  for  the  debt  of  another. 
The  oonsent  or  knowledge  of  the  debtor  is  unneceasary.  (D.  46, 
1,80;  D.  18,  5,27.) 

If  A.  asserts  not  that  he  wQl  pay  B.'k  debt  on  a  partienlar  day,  but  that  B.  wQI 
do  80^  A.  is  not  boand  as  surety.    <D.  18^  6,  $,  4  ;  D.  48, 1,  66.) 

Lncius  Titius,  a  debtor  of  the  Seii,  died.  The  Seii  persuaded  Pablins  Maeviust 
the  nephew  of  Titius,  that  he  was  his  unde's  heir,  and  therefore  bound  to  pay  hia 
nnde's  debts.  They  procured  from  him  a  letter  acknowledging  that  he  was  Iwir, 
and  that  he  owed  tiie  money  in  question.  Maetius  was  not  heir.  It  was  lield 
that  his  letter  did  not  amount  to  a  jMMfifm  de  coMfttuto,  because  Ifaevius  intended 
not  to  answer  for  another,  but  to  answer  for  himself^  and  he  himself  owed  nothing. 
(D.  18,  6,  81.) 

II.  Modes  of  constituting  sureties. 
SponaiOf  FidepromUiiOf  Fidqtisdo* 

To  a  sponsor  the  question  is  put  thus — Do  you  undertake  that  the  same 
shall  be  given  ?  to  OLjUUfiroimssor—J^o  you  pledge  your  credit  to  the  same  ? 
to  2i  fidejussor— Do  you  become  surety  for  the  same  ?  But  we  shall  see  what 
is  the  proper  name  for  those  to  whom  the  question  is  put  thus — Will  you 
give  the  same?  Do  you  promise  the  same?  Will  you  do  the  same? 
(G.3,116.) 

When  Gredc  is  used,  9i  fidejussor  is  generally  accepted  by  his  saying.  On 
my  honour  I  bid  you,  I  say  it,  I  will  do  it,  or  I  desire  it  But  whichever 
Greek  word  he  uses  for  "  I  say,"  it  makes  no  difference.    Q.  3,  20,  7.) 

A  fidejussor  may  come  in  either  before  or  after  the  obligation  is  entered 
into.    (J.  3,  20,  3.) 

In  stipulations  by  fidejussores  we  must  know  that  it  is  a  received  prin- 
ciple that  whatever  the  writing  beats  on  its  face  as  done,  must  be  held  to 
have  been  done.  It  is  agreed,  therefore,  that  if  a  man  writes  himself  down 
as  fidejussor^  all  the  fonnalities  will  be  held  to  l^ve  been  duly  observed. 
a-  3. 20,  8.) 

Mandatum. — ^A  person  made  himself  si^rety  bj  requesting^ 
another  to  adYance  money  to  a  third  party,  if  that  other  lent 
the  money.  ''Lend  the  money  at  my  risk"  is  a  mandate. 
(D.  17, 1, 12, 18.) 

PacUiim  de  Ccmtituto.  —  As  the  name  {pojctum)  indicates, 
nothing  more  was  necessary  than  an  expression  of  intention. 
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mandate  of  Seins,  I  wQl  give  security,  and  pay  without  dispute  wbatever  sum  is 
proved  to  be  due  to  yoo."    Titius  is  a  surety.    (D.  1S»  6,  5,  8.) 

One  wrote  to  a  lender  in  these  terms : — "  The  10  aiurei  that  Loolas  Titius  borrowed 
from  you,  I  shall  pay  yon  with  the  proper  interest,"  This  is  a  binding  oontraot.  (D. 
13,  6,  26.) 

Satis  Hbi  facto,  I  wiU  give  you  seonrity.    This  binds  me. 

Fie$  Ubi  MMtii  ameetabiUoet  tZ2o,  ^  So-and-so  and  myself  will  give  yon  security." 
Does  not  bind  So-and-so,  and  binds  me  only  in  one-third. 

Fiet  t^  $aH$  a  me  aiu$  ab  iUo  et  illo,  '*  So-and-so  or  I  will  give  you  security."  Binds 
me  to  pay  alL 

Fiet  tibi  taHi,  Let  security  be  given  yon.    This  binds  no  one.    (Nov.  115,  6.) 

in.  Restrictiona 

1.  The  accessory  contract  must  be  of  the  same  nature,  in 
some  cases,  as  the  principal. 

A.  lent  10  Mim  to  B.,  and  C.  beoame^d^«>r  for  1000  pecks  of  wheat  O.  is  not 
boond,  because  he  promises  wheat,  while  his  principal  (B.)  owes  money.  (D.  46, 
1.  i2.) 

A.  lends  100  tmrei  to  B.,  and  G.  "  constitutes  "  for  gndn  of  equal  value.  This 
is  good,  uBpecufida  eontUhUa  differs  horn  Jidejutaio,     (D.  18,  5,  1,  6.) 

A.  lends  money  to  B.,  and  0.  promises  to  give  a  pledge  in  security.  This  binds 
G.  to  give  the  pledge.     (D.  18,  5, 14^  1.) 

2.  The  accessory  contract,  as  a  rule,  must  npt  be  for  more 
than  the  principal  contract,  but  it  may  be  for  less. 

[In  one  respect  the  leg^  position  of  all  is  the  same,— that  all  alike,  spon* 
Moresy  fidepromissores  and]  fidejussores^  cannot  bind  themselves  for  a  debt 
greater  than  that  of  the  principal  for  whom  they  are  bound.  For  their 
obligation  is  [like  that  of  the  adstipulaiar\  only  accessory  to  the  principal 
obligation  ;  and  there  cannot  be  more  in  the  accessory  than  there  is  in  the 
principal  But,  on  the  contrary,  they  can  bind  themselves  for  a  less  debt. 
Therefore  if  the  principal  promises  ten  aurei,  the  fidejussor  may  rightly  bind 
himself  for  five ;  but  not  vice  versa.  Again,  if  the  principal  maJces  a 
simple  promise,  ih^  fidejussor  may  promise  conditionally ;  but  not  vice  versa. 
And  more  or  less  must  be  understood  to  apply  not  only  to  amount  but  to 
time.  For  to  give  anything  at  once  is  to  give  more,  but  after  a  time  less. 
G-  3,  2o,  5 ;  G.  3,  126.) 

This  rule  was  construed  more  strictly  in  Jidejuisio  than  in 
pactum  de  canstituto. 

A.  is  bound  to  give  B.  a  farm.  0.  may  be  surety  for  the  delivery  only  of  a  usufruct, 
that  being,  in  one  sense,  part  of  the  ownership.     (D.  46,  1,  70,  2.) 

A.  owes  100  OMrei  to  B.  a  "  constitutes  "  for  200.  C.  is  bound  only  for  100.  (D. 
!«,  5,  11,  1.) 

A.  owes  10  wtrei  to  B.  C.  **  constitutes  **  for  the  same  amount  and  interest  The 
oontraot  wm  not  hold  for  the  interest.     (D.  IS,  5, 11, 1 ;  D.  18,  5,  24.) 

A.  owes  10  aurti  to  B.  0.  pledges  his  word  {Jtd^usior)  forthe  lOoumto  be  paid 
at  Bphesos.  This  is  bad,  because  C.'s  position  is  harder  than  A.'s.  (D.  46,  1, 
1«.  1.) 
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March.    This  Ib  good.     (D.  18,  5, 16, 1.) 

A  debtor  has  promlBed  to  pay  me ;  hie  inrety  {Jid^uuor)  to  pay  me  or  TlliiM. 
The  contract  ie  bhidixig,  beoaiue  it  Is  easier  for  the  snrety ;  he  has  the  altenuttive  of 
paying  Titins,  and  therefore  a  diance  of  being  released  t^  him.  Bnt  if  Hie  debtor 
promises  to  pay  me  or  Titins,  and  the  snrety  to  pay  me  only,  the  oontract  of  the 
surety  is  more  onerous.     (D.  46, 1,  84.) 

A.  promises  the  slave  Stiohos  to  B.  G.  becomes  surety  {Jtd^fut9or)  for  Stiehns  or 
10  aurei.  This  is  bad,  either  because  O.'s  promise  is  harder  than  A.*s,  or  b  of  a  different 
nature.     (D.  46,  1,  8,  8.) 

A.  promises  Stichus  or  10  antrei  to  B.  C.  promises  (by  sttpolation)  Stiohns  or  10 
amvi,  whichever  B.  shall  choose.  This  is  bad,  because  the  principal  obUgatioii  leaves 
the  option  with  the  promiser,  the  accessory  with  the  promisee.    (D.  46,  1,  8,  9.) 

A.  promises  Stichus  or  10  aurei  to  B.,  in  the  option  of  B.  C.  promises  Stiolius  or 
10  emrei  (by  stipulation)  in  his  own  option.  He  is  bound,  because  Ids  oontraet  is 
less  onerous  than  A.*s.     (D.  46,  1,  8, 10.) 

A.  promises  Stichus  or  Pamphilus  to  B.,  in  A.'8  option.  C.  promiBcs  the  same  by 
stipulation,  in  his  own  (O.'s)  option.  Tliis  is  equally  easy  for  C.  and  A. ;  but  as  C 
may  dioose  to  give  Stichus,  and  A.  to  give  Pamphilus,  there  is  no  certainty  that  they 
will  give  the  same  object,  and  so  the  suretyship  falls  through,  in  oonsequenoe  of  the 
rule  that  the  aooessoiy  oontract  must  be  for  the  same  thing  in  fid^juuio  as  in  the 
principal  contract 

8.  A  special  restriction  applicable  to  sureties  by  stipulation 
was  introduced  by  the  Ux  Cornelia  (B.O.  81,  but  see  p.  64).  It 
seems  not  to  have  applied  to  mandate  or  peeunia  eonstittOcu 

But  the  benefit  of  the  lex  dfmeUa  is  shared  by  all  alike.  That  statute 
forbids  the  same  person  to  bind  himself  for  the  same  debtor  to  the  same 
creditor  in  the  same  year  for  any  amount  of  money  lent  exceeding  twenty 
thousand  sestertii.  And  although  a  sponsor  or  fidepromissar  (or  fidejussor) 
should  bind  himself  for  a  greater  sum,  say  one  hundred  thousand,  he  is  con- 
demned to  pay  only  twenty.  By  money  lent  {peeunia  credited  we  mean 
not  only  that  <Urectly  given  on  loan,  but  all  that  at  the  time  the  obligation 
is  contracted  is  certain  to  become  due ;  that  is,  for  which  the  debtor  has 
come  to  be  btound  unconditionally.  And  so  money  that  we  stipulate  shall 
be  paid  on  a  fixed  day,  is  reckoned  therewith ;  for  it  is  certain  that  it  will  &I1 
due,  although  it  is  only  after  a  time  that  it  can  be  demanded.  Further,  the 
name  money  in  that  statute  embraces  property  of  every  kind ;  if,  therefore, 
we  stipulate  for  wine  or  com,  or  land,  or  a  slave,  this  statute  must  be  ob- 
served. But  there  are  certain  cases  in  which  the  law  allows  unlimited 
suretyship— on  account  of  dowry,  for  instance,  or  of  money  due  to  you  under 
a  will,  or  when  sureties  are  taken  by  order  of  a  judex.  Besides,  die  statute 
levying  a  duty  of  five  per  cent  on  inheritances  provides  that  to  the  surety- 
ships put  forth  under  that  statute  the  lex  Cornelia  shall  not  apply.  (G.  3, 
124-125.) 

4.  A  restriction  specially  bearing  on  suretyship,  although  of 
wider  extent,  is  derived  from  the  Semaiue  Consukum  Vdldanum, 
In  the  time  of  Augustus  and  Claudius,  enactments  had  been 
made  preyenting  wives  incurring  obligations  for  their  husbands. 
(D.  16, 1,  2,  pr.)      Aflei'wards,  but  not  later  than  the  time  of 
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V  espasian,  tne  oenama  uonsuitum  m  question  was  passea  in  tne 
consulship  of  Marcus  Silanus  and  Velleius  Tutor.  (D.  16, 1» 
2,1.) 

The  policy  of  the  enactment  is  thus  stated  by  PauL  Custom 
refuses  to  women  not  only  o£Sces  of  state  {publica  munera)^  but 
business  duties  (ctvilia  officia)^  that  is,  which  imply  their  going 
into  the  company  of  men,  away  from  their  own  homes.  It  was» 
therefore,  fit  that  they  should  be  prohibited  from  undertaking 
business  responsibilities  and  exposing  their  property  to  danger. 
(D.  16,  1,  1,  1.)  The  Sen€ttu8  ConsuUutn^  with  this  object  in 
▼iew,  was  made  sweeping.  It  forbad  every  woman  to  make 
any  contract  (D.  16,  1,  2,  4),  or  give  any  of  her  property  as 
security  (D.  6,  1,  40 ;  D.  16,  1,  32, 1)  on  behalf  of  any  person 
(husband,  son,  or  father)  (D.  16,  1,  2,  5),  to  any  creditor.  (D. 
16,1,27,1.) 

Bxeqiiom, — ^To  thk  at  ilnfe  no  ezoeptUm  was  allowed,  except  where  the  oreditor 
wae  deoeived.  Thus  a  hueband  pledged  his  wife's  goods,  with  her  knowledge.  The 
creditor  did  not  know  that  the  goods  belooged  to  the  wife.  She  cannot  plead  the 
defence  of  the  Act.  (C.  i,  89, 6.)  Justinian  allowed  a  few  other  ezoeptionB ;  as  when 
a  woman  promised  a  dowry  {dot)  (C.  4,  29,  25) ;  or  when  a  woman  became  a  surety 
for  the  manmnisdon  of  a  slavey  and  the  slave  was  mannmitted  (O.  4,  29,  24) ;  or  when 
the  woman  received  a  consideration  {aJl^qvid  aeeiipiem)  (C.  i,  29,  28) ;  or  when  after 
two  years  she  renewed  her  obligation.  (O.  i,  29,  22.)  Bat  in  no  case  was  she  to 
bind  herself  for  her  faosband  (Not.  184,  8),  in  oonfoimity  with  the  general  nUe  that 
gifts  were  prohibited  between  hnsband  and  wife. 

An  intereesHa  by  a  woman  was  treated  as  wholly  and 
absolutely  void. 

If  a  woman  gave  part  of  her  property  in  pledge,  and  the  creditor  sold  it  to  a  person 
ignonat  of  the  violation  of  the  law,  the  woman  oonld  redaim  it  after  the  sale.  (D. 
W,  1,  82, 1 ;  D.  6, 1,  89, 1.) 

Her  heirs  and  snreties  were  no  more  bound  than  herself  (0.  4,  29,  20) ;  and  if  as 
■cnrety  she  psid  withoot  oompnlrion,  she  could  afterwards  reoover  It  as  mon^  not 
doe.    (D.  Id,  1,  8,  9.) 

ItUercessio  includes  any  contract  or  pledge  that  a  woman 
undertakes  on  behalf  of  another,  whether  that  other  person 
remains  bound  or  not;  in  other  words,  whether  she  becomes 
surety  {adpramiBsar)^  or  a  substitute  (expramusor)  for  the 
debtor.    (D.  16,  1,  8,  8.) 

A  woman  paya  a  debt  doe  by  B.  to  O.  This  is  not  void,  because  it  is  a  gift,  and 
ihe  does  not  herself  become  subjected  to  any  obligation.     (P.  19, 1,  4, 1.) 

A.,  a  woman,  in  order  to  release  K  from  a  debt  that  he  owes  to  0.,  offers  C,  in 
■ubstitntion  for  K,  her  own  debtor  D.  This  also  is  good,  because  the  woman  does 
not  thereby  bind  herself  for  B.     (D.  16, 1,  8,  6). 

A.,  a  mother,  persuaded  K,  the  tutor  of  her  chQd  C,  to  allow  her  to  manage  €.'s 
property,  and  to  indemnify  B.  gave  him  sureties  and  pledges.     Here  A.  bound  henelf 
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The  BDietiM  and  pledget  are,  therefore,  good.    (G.  4,  29, 6  ;  Paol,  Sent  2, 11,  2.) 

The  tutor  of  a  pupil  died,  leaving  Titins  his  heir.  TititiB  hesitated  to  enter  on  the 
inheritance,  and  bo  make  himself  responsible  for  the  suspected  maladministration  of 
the  tutor.  The  mother  of  the  pupil,  to  indnoe  him  to  enter,  promised  by  stipulation 
to  save  him  harmless.  Titius  entered,  and  was  compelled  to  pay  a  sum  to  the  pupil, 
which  he  endeavoured  to  recover  in  an  action  against  the  mother  of  the  pnpiL  In 
this  case  Titius  was  creditor,  the  mother  was  his  debtor.  If  she  was  a  debtor  on 
behalf  of  anyone  else,  who  was  that  penon?  Not  the  tutor,  because  he  was  dead. 
Then  it  could  only  be  Titius.  But  how  could  a  distinctioin  be  made  between  the 
man  Titius  and  the  heir  Titius  t  Gould  the  man  Titius  be  creditor,  and  the  heir  Tithis 
be  the  principal  debtor,  for  whom  the  mother  intervened  7  That  seemed  absurd,  and 
accordingly  Titius  was  entitled  to  the  indemnity.     (D.  16,  1, 19,  pr.) 

If  in  this  case  Titius  had  refused  to  enter,  not  because  he  suspected  that  the 
tutor  had  incurred  liafailitiee,  but  because  he  doubted  the  solvency  of  the  tutor's 
debtors,  then  the  woman  would  not  be  bound,  because  she  would  be  in  effect  making 
herself  surety  for  the  debtors  of  the  inheritance.     (B.  16, 1,  19,  4 ;  D.  16, 1, 19.  2.) 

A  Pratorian  died  leaving  two  sons,  one  aged  seven,  the  other  his  statutory  tutor  (UgiH- 
mus  tutor).  At  the  request  of  the  wife  of  the  deceased,  the  mother  of  the  pupil,  llie 
tutor  entered  on  his  father's  inheritance,  but  did  not  give  his  authority  to  enable  his 
brother  also  to  enter.  In  consequence  of  this  the  pupil  sustained  a  loss  of  1000  aurei, 
which  he  recovered  in  an  action  against  Ids  brother.  Gould  the  brother  sue  the  mother 
on  her  mandate  t  Yes,  said  Julian.  Here,  again,  the  liability  of  the  mother  was 
undertaken  for  her  own  projects,  and  not  on  behalf  of  any  third  person.  (D.  16, 
1, 19. 1.) 

If  a  woman  herself  entered  on  an  inheritance  with  the  distinct  object  of  payingthe 
creditors  of  the  inheritance  in  full,  she  could  not  defend  herself  under  the  SentUuM 
CkntwUw/L  She  had  resolved  ra^er  to  alienate  her  property  than  bind  herself. 
(D.  16, 1.  82,  pr.) 

A.,  a  woman,  instead  of  becoming  surety  for  G.,  gave  B.  a  mandate  to  becooM 
surety.  A.  is  thus  a  surety  of  a  surety.  If  the  creditor  did  not  know  that  B.  had  a 
mandate  from  A.,  he  can  sue  R,  and  B.  cannot  sue  A.,  but  if  he  knew,  he  cannot  sue 
B.    (D.  16, 1,  82,  8.) 

A.,  a  woman,  who  really  intends  to  become  surety  for  K  to  G.  in  respect  of  a  loan, 
herself  borrows  from  G.  and  hands  over  the  money  to  B.,  who  appears  merely  as  her 
surety.  If  the  creditor  G.  does  not  know  the  object  of  the  loan,  he  is  not  deprived  cd 
his  remedy.     (D.  16, 1,  11-12  ;  D.  16,  1,  19,  5). 

5.  Another  restraint  was  in  the  case  of  dowries.  In  aj>.  381, 
Gratian,  Yalentinian,  and  Theodosios  introduced  a  rule,  subse- 
quently extended  by  Justinian,  to  the  effect  that  neither  the 
husband,  nor  his  &ther,  nor  any  one  receiving  a  dowry,  should 
be  required  or  permitted  to  give  any  sureties  for  the  restitution 
of  the  dowry.  For,  says  Justinian,  if  the  woman  can  intniert 
herself  and  her  dowry  to  her  husband,  why  should  a  surety  be 
required,  thus  introducing  an  element  of  distrufit  and  discord 
into  the  family!    (C.  5,  20,  1 ;  C.  6,  20,  2.) 

DivBSTiTiVB  Pacts. 
How  fiur  did  the  extinction  of  the  principal  obligation  release 
the  surety,  or  the  release  of  the  surety  extinguish  the  obliga- 
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Qon  of  the  pnncipai  debtor  T      ine  answer  yanee  to  some 
extent  with  the  form  of  contract. 

1.  Formal  contract  of  suretyship  (ip&Mto^fideprofnisHOfJide' 

JU89%0). 

It  has  been  already  stated  that  there  was  a  distinction  in  the 
Roman  law  between  a  formal  release  and  an  agreement  not  to 
sue  {pactum  de  non petendo).  (See  further,  Subdiv.  IL,  Divest. 
Facts.)  If  the  principal  obligation  were  extinguished  by  its 
appropriate  diyestitive  fact,  the  surety  was  at  once  released. 
(D.  46, 1.  60  ;  D.  46, 1,  68,  2  ;  Paul,  Sent  2,  17,  15.)  But  if  the 
proper  divestitive  fact  were  not  employed,  and  the  creditor  had 
informally  agreed  not  to  sue,  it  depended  altogether  on  the 
intention  of  the  creditor  whether  the  surety  would  be  released. 
Unless  a  contrary  intention  was  indicated,  an  agreement  not  to 
sue  the  principal  debtor  was  construed  as  an  agreement  not  to 
sue  the  surety  ;  because  if  the  surety  were  obliged  to  pay,  he 
could  compel  the  debtor  to  indemnify  himi,  and  thus  the  debtor 
would  gain  nothing  by  the  release.  (D.  2, 14,  21,  5.)  But  if  it 
were  specially  agreed  that  the  debtor  alone  should  not  be  sued, 
the  creditor  stiU  had  his  remedy  against  the  surety.  (D.  2, 
14,  22.) 

An  inconvenience  of  a  similar  character  occurred  to  the 
prejudice  of  the  creditor.  When  a  creditor  sued  the  principal 
debtor,  or  the  surety,  and  went  so  far  in  the  proceedings  as  to 
obtain  a  formula  from  the  Prflator,  it  was  held  that  the  obliga- 
tion upon  which  the  action  was  brought  was  extinguished,  and 
that  a  new  one  was  created  by  the  formula.  (Paul,  Sent.  2, 17» 
15  (16)  )•  The  surety  was  thus  released,  even  if  the  creditor, 
after  obtaining  judgment,  failed  to  recover  his  money  from  the 
debtor.  Justinian  altered  this  rule,  and  allowed  the  creditor, 
in  the  case  stated,  to  sue  the  surety,  and  recover  from  him  the 
balance  of  the  debt     (C.  8,  41,  28.) 

2.  Mandate.  When  suretyship  was  contracted  by  mandate, 
the  technical  difficulty  arising  from  the  forms  of  extinguishing 
obligations  did  not  exist 

TitiiiB  reqnefts  Oaiiu  to  give  a  loan  to  MaoTins  of  100  cmrei,  Oaius  adTanceB  the 
maD0j,  GaiiiB  afterwards  sues  Maevina  and  reooTers  60  aurei.  Can  he  sae  Titiiu 
for  tile  hakQce  f  That  he  should  be  able  to  do  so  is  the  veiy  essence  and  object  of 
the  contract.  Nothing  xelieves  Tttins  except  the  repayment  of  the  whole  100  awrei 
by  MaeviuB.    (D.  17, 1,  27,  5 1  D.  4e,  1, 13.) 

8.  Conatitutum. — When  one  person  agreed  to  answer  for  an- 
other, that  other  remained  bound.    (D.   13»  5,  28.)    If  the 
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was  not  released  except  to  the  extent  to  which  the  debt  was 
actually  paid*  We  are  at  the  same  time  told  that  anciently 
it  was  a  moot  point  whether  the  action  against  the  surety 
took  away  the  obligation  of  the  principal  debtor.  (D,  18,  5, 
18,  3.) 

Remedies. 

A.  By  Cfreditor  against  Surety.  If  the  Boretyehip  were  formal,  the  surety  was  med 
upon  his  stipulatioii ;  if  by  mandate,  then  by  the  oeNoffMMctali;  and  if  by  0oiMCitete«» 
by  the  aeUo  de  feeumia  contMuta, 

1.  Generally,  what  would  be  a  defence  if  the  prinoipal  debtor  were  sued,  waa  a 
defence  for  the  surety. 

The  exceptiofusy  moreover,  by  which  the  debtor  defends  himself,  are  for 
the  most  part  usually  allowed  to  \as  fidefussares  too.  And  rightly ;  for  what 
is  demanded  from  them  is  demanded  ih>m  the  debtor  himself,  seeing  he  may 
be  forced  by  an  actio  mandoH  to  give  them  back  what  they  have  paid 
for  him.  If,  therefore,  a  creditor  agrees  with  his  debtor  not  to  demand  the 
money,  it  is  held  that  to  the  aid  of  the  exupUo  ptuti  conventi  those  too  may 
have  recourse  that  are  bound  for  the  debtor,  just  as  if  the  agreement  had 
been  made  with  them  that  the  money  should  not  be  demanded  from  them. 
Some  exceptioneSj  however,  assuredly,  are  not  usually  allowed  them.  For 
example,  if  a  debtor  yields  up  all  his  goods,  and  his  creditor  thereafter  takes 
proceedings  against  him,  he  defends  himself  by  the  excepiio  KISI  BONIS 
CESSERIT.  But  this  excepUo  is  not  granted  to  ftdejussaresj  simply  because 
the  creditor  in  binding  others  for  the  debtor  has  this  chiefly  in  view,  that 
after  the  debtor  £siils  and  loses  all  his  means,  he  may  be  able  to  obtain  from 
those  that  he  has  bound  for  the  debtor  what  is  his.    (J.  4, 14,  4.} 

2.  [Moreover,  the  heir  of  a  sponsor  oit  fidefirotnissor  is  not  bound,  unless  we 
are  asking  about  an  sXieaJidepromissor  in  whose  State  another  law  is  in  use.] 
But  not  only  is  the  fidejussor  himself  under  obligation  :  he  leaves  his  heir 
bound  too.    (J.  3i  20,  2  ;  G.  3,  120.) 

In  momdaXum  and  oofuitfulum  the  heir  of  the  surety  also  is  bound.  (D.  18, 0^  18»  S  \ 
C.  4, 18, 1.) 

8.  Prescription. 

Again,  a  sponsor  and  9ifidepromsssor  are,  by  the  lexFuria^  freed  after  two 
years.    (G.  3,  121.) 

Until  the  change  effected  by  Justinian,  the  00^  d^  eontfitetepeeiMifa  could  not  be 
brought  after  a  year.     (C.  4,  18,  %  pr.) 

B.  By  Surety  against  the  Principal  Debtor. 

1.  For  fpofisoTvt  the  U»  PubUlia  allowed  the  actio  dtpemi  for  double  the  Mim  paid. 
(G.  8,  127.) 

2.  If  Si  fidejussor  has  paid  anything  for  a  debtor,  he  has,  to  recover  it,  an 
actio  mandaii  against  him.    (J.  3,  20,  6.) 

This  applies  also  toJIefeprMNtMOTM  and  sponsorsi,  and  to  conwtiMwm, 
8.  In  Mandate.     Hie  mmidaiUjr  must  procure  a  transfer  from  the  creditor  (moiMb 
tortiM)  of  his  actum  against  the  principal  debtor ;  and  thus  the  mamdiUor  can  sue  ss 
the  agent  of  the  creditor  (j>rvctiftrtor  m  nm  jumi).    (D.  48, 1,  41. 1.) 
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oecana  uase — v>o-oukbties. 
Rights  and  Duties. 

A.  In  the  case  of  SponsoreB  and  Fidepromissores, 

I.  Duty  of  each  surety  to  the  creditor. 

When  several  persons  became  sureties  for  the  same  debt, 
each  was  liable  to  pay  the  whole  (in  solidum  obligcavr).  But 
for  Italy,  in  B.O.  95  (p.  63),  the  lex  Furia  (de  sponsu)  provided 
an  awkward  remedy. 

When  the  money  can  be  demanded,  the  obligation  is  divided  into  as 
many  parts  as  there  are  sponsores  ox  fidepromissores  at  the  time,  and  each  is 
ordaned  to  pay  his  share.    (G.  3,  121.) 

ThiB  was  an  effeoinal  proteotioii  to  the  surety,  but  at  the  oost  of  duniniifaing  the 
■eomity  of  the  creditor ;  and  as  the  seourity  of  the  oreditor  was  the  sole  puipose  of 
the  suretyship^  the  Uot  Fmia  was  not  a  sacoess. 

II.  Duty  of  surety  to  his  co-sureties. 

When  one  surety  paid,  were  the  others  bound  to  contribute  ? 
In  Italy,  after  the  leas  Fkma  this  point  could  not  arise,  because 
no  surety  was  bound  to  pay  more  than  his  own  fraction  of  the 
debt ;  but  in  Italy,  before  that  statute,  and  in  the  provinces 
afterwards,  the  necessity  for  contribution  existed. 

Besides,  the  Ux  ApuUia  brought  in  a  kind  of  partnership  between 
sponsores  zndjidepromissores.  For  if  any  one  of  them  pays  more  than  his 
share^  for  the  excess  he  has  an  action  against  the  rest  under  that  statute. 
It  was  passed  before  the  lex  Furia^  at  a  time  when  they  were  bound  each 
for  the  whole  amount  Hence  it  is  questioned  whether  after  the  lex  Furia 
the  benefit  of  the  lex  Afiuleia  still  remains.  Beyond  the  bounds  of  Italy  it 
does ;  for  the  lex  Furia  holds  good  in  Italy  only,  but  the  lex  ApuUia  in  the 
other  regions  beyond.    (G.  3,  122.) 

in.  Duty  of  the  debtor  to  the  surety. 

Besides,  the  lex  Pompeia  provided  that  a  creditor  on  receiving  sponsores 
tx  fidepromissores  should  first  state  and  declare  openly  both  the  amount  to 
be  assured  and  the  number  oi  sponsores  ox  fidepromissores  he  is  to  receive  as 
undertaking  that  obligation.  Unless  he  first  states  this,  the  sponsores  or 
JIdepromissores  are  allowed  to  demand  within  thirty  days  a  preliminary  trial 
of  the  question  whether  such  a  statement  was  first  made  in  accordance  with 
that  statute.  And  if  it  is  decided  that  it  was  not  made,  they  are  freed. 
(G.  3, 123,) 

B.  FidejiuBoree,  Mandatores^  Qui  constitutmL 

L  Duty  of  surety  to  creditor.  Until  the  time  of  Hadrian, 
ike  oreditor  coxdd  require  any  one  coHSurety  to  pay  the  whole 
debt  The  only  remedy  of  the  surety  was  to  require  the 
oreditor,  before  paying  him,  to  transfer  his  rights  of  action 
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this  were  done,  the  surety  could,  in  the  name  of  the  oreditor, 
sue  the  co-sureties,  and  compel  them  to  share  the  los& 

1.  Benejicitan  eedendarum  actionum. 

We  have  already  seen  that  the  creditor  must  surrender  to 
a  surety,  on  paying  the  principal  debt,  all  his  rights  against  the 
principal,  as  also  all  mortgages.  (D.  46,  1,  13 ;  C.  8,  41,  81.) 
The  creditor  must  equally  surrender  his  action  against  liie 
co-suretie&  But  here  a  difficulty  arise&  The  debt  for  which 
the  sureties  are  liable  is  one  debt,  and  according  to  the  general 
rule,  an  obligation  in  solidum  was  extinguished  if  only  one  of  the 
co-creditors  paid  H.  When,  therefore,  a  surety  was  compelled 
to  pay,  was  not  the  right  of  the  creditor  against  the  other 
parties  destroyed)  If  so,  how  could  he  assign  to  the  surety 
against  his  co-sureties  a  right  that,  ex  hypothen^  was  an- 
nihilated t  This  technical  diffioully  was  got  over  by  a 
technical  subtlety.  It  was  held  that  another  interpretation 
might  be  put  upon  the  transaction.  It  mi^t  be  said  that  the 
creditor  did  not  ask  the  surety  to  discharge  the  obligation,  bat 
rather  to  buy  his  (the  creditor's)  right  against  the  co-^flfuretiQe. 
For  this  view  it  was  urged  that  the  creditor  could  not  require 
the  surety  to  pay  without  surrender.  (D.  46,  1,  36.)  This 
view  was  not  without  its  influence  on  practice.  The  transfer, 
or  an  agreement  for  the  transfer,  of  the  action  must  take  place 
before  the  payment,  otherwise  the  obligation  was  extinguished. 
(D.  46,  3,  76.)  But  if  the  creditor  by  his  own  fault  was  not  in 
a  position  to  transfer  his  right  of  action  against  the  co-sureties, 
could  he  then  compel  one  surety  to  pay  the  whole  1  Papinian 
answered  the  question  in  the  negative.     (D.  46,  3,  95,  11.) 

2.  Benefieium  IKvUioniSf  in  favour  of  Jldefussores,  mandataresy 
and  ^t  eonatituuta.     (C.  4,  18,  8.) 

Fidejussores  [are  bound  for  ever,  and]  if  more  than  one,  no  matter  what 
their  number,  are  liable  each  for  the  whole,  and  the  creditor  is  free  to 
demand  the  whole  from  whom  he  wilL  But  by  a  letter  of  the  late  Emperor 
Hadrian  the  creditor  is  forced  to  demand  only  a  £air  share  from  each  fide- 
jussor that  is  solvent  at  the  time  issue  is  joined  {litis  conUstatio\  and  there- 
fore, if  any  of  them  is  at  that  time  insolvent,  this  increases  the  burden  of  the 
rest  [In  this  respect,  then,  this  letter  differs  from  the  Ux  Furia^  that  if  any 
of  the  sfionsores  or  fidepromissores  is  insolvent,  more  cannot,  for  this  reason, 
be  demanded  from  the  rest.  But  since  the  lex  Furia  applies  to  Italy  tmly, 
it  follows  that  in  the  provinces  sponsores  also,  and  fidepromissares^  just  lilce 
fidejussares^  would  be  bound  for  ever,  and  each  for  the  whole  amount,  were  it 
sot  for  the  letter  ot  the  late  Emperor  Hadrian,  which  seems  to  give  relief  to 
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Apulna  does  not  api^y.]  I^  thereforei  the  creditor  obtains  the  whole  amount 
from  one,  that  one  alone  will  bear  the  loss,  if  (that  is)  his  principal  is  insolv* 
ent  Bnt  he  has  himself  to  Mame ;  for  as  appears  from  what  is  said  above, 
if  the  creditor  demands  the  whole  from  anyone,  he  may,  under  the  letter 
of  the  late  Emperor  Hadrian,  desire  that  an  action  be  given  against  him 
for  his  frur  share  only.    (}.  5,  20,  4 ;  G.  3,  121-123.) 

Tha focm  of  dofenoe  was,  '^Binati^m 9tihmio  w^nlT    (D.  46,  1,  88.) 

Whan  two  debtors  (eorrvi)  MpanMy  gave  ^tfwworw,  tlie  «ndifeor  oonld  not  bo 

forced  to  divide  his  olsim  among  all,  bat  only  among  those  lliat  w«e  booad  for  tte 

same  debtor.     (D.  40, 1,  61,  2.) 

A  lore^  of  a  snrety  oaanot  rsqnSie  dtvisiflB  between  them,  beoanse  his  surety  is  in 

the  sitoation  of  a  prinoipel  debtor.    (D.  49, 1,  27,  4.) 

II.  Duty  of  debtor  to  surety. 

In  that  statute  [Ux  PompHa]  no  mention  fA fidejussar§s  is  made.    But  it 
is  usual,  in  accepting  them  also,  to  first  make  such  a  statement    (G.  3, 123.) 


SUBDIVISION  II 

EULES  APPLICABLE  TO  CONTRACTS  GENERALLY. 
Rights  and  Dutibs. 

Under  this  head  little  has  to  be  added.  The  several  duties 
arising  from  the  several  oontracts  will  be  found  in  the  exposi- 
tion of  those  contraots ;  and  there  remain  only  a  very  few 
general  remarks. 

L  Literpretati<m  of  Bights  and  Duties. 

To  the  man  that  is  understood  to  dahn  too  much  in  respect  of  place, 
he  comes  very  near  that  claims  more  than  he  has  any  ground  (causa)  for 
claiming.  A  man  may,  for  instance,  have  stipulated  with  you  thus:  '^  Do  you 
undertake  to  give  me  the  slave  Stichus  or  10  aurety"  and  then  claim  either 
the  one  or  the  other — ^the  slave  alone,  or  the  10  owrw  alone,  for  instance. 
He  therefore  is  understood  to  dsdm  too  much ;  because  in  that  sort  of  stipu- 
lation the  promiser  is  allowed  to  elect  whether  he  prefers  to  pay  the  money 
or  give  the  slave.  If,  then,  the  claimant  sets  forth  in  his  inientio  that  the 
money  only,  or  the  slave  only,  ought  to  be  given  him,  he  snatches  from  his 
adversary  this  right  of  election,  and  in  that  way  makes  his  own  condition 
better,  but  his  adversary's  worse.  In  that  case,  therefore,  a  special  fbrm  of 
action  is  set  forth,  in  which  the  claimant  states  in  his  intmtio  that  the  slave 
Stichus  or  10  aurei  ought  to  be  given  him,  so  that  he  claims  in  the  same 
way  in  which  he  stipulated    (J.  4)  ^  33  D.) 
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OaiuB  hM  promised  to  Titiiu,  by  rtipulAtioik,  StiohuB  or  10  omreL  Gains  iii*j  ehange 
his  mind  m  often  m  he  pleases  until  he  aetoallj  gives  one  ol  the  two.    (D.  46, 1, 188, 1.) 

TMns  has  several  fitfmsoalled  "Ooneliao."  Gains  stipulates  for  his  '^Cornelian'' 
farm  without  saying  which.  THans  has  the  option  of  giying  any  of  his  '*  Ooraeliaii " 
fanns,  whiefaeTer  he  pleases.     (D.  46, 1,  lOtf.) 

Titins  sold  a  house  to  Gains,  zesenring  to  himself  the  tight  of  habitation  (habUaMo) 
during  hii  life,  or  10  oum  a  year.  Gaius,  ezerciBing  Mb  option  for  the  first  year, 
paid  10  tmni,  but  the  seoond  year  desired  to  give  Titius  the  possession  {habitaUo), 
Gains  was  safe  against  an  aotion  at  the  instance  of  Titius  so  long  as  in  any  year  he 
either  paid  the  rent  or  oflbred  him  the  altematlTe  of  dwelling  in  the  house.  (D.  19, 1, 
21.  0.) 

Titius  has  stipulated  for  10  or  6  tnirei;  6  only  are  dua    (D.  46, 1,  12.) 

Titius  has  stipulated  for  a  thing  to  be  given  him  in  one  or  two  years.  The  thing 
is  due  only  in  two  years.     (D.  46,  1,  109  ;  D.  46,  1,  12.) 

Titfais  has  stipulated  for  Stiohus  or  10  outvi,  <' whiohever/'  he  nid,  **!  please." 
Xltfais  can  sue  for  either  in  his  option.    (D.  46,  1,  76,  8.) 

2.  Genus  and  species. 

Again,  if  one  stipulates  for  a  slave  in  general,  and  demands  Sticfaus 
specially,  or  stipulates  for  wine  in  general,  and  demands  Campanian  wine 
specially,  or  for  purple  in  general,  and  demands  Tyrian  purple  specially, 
then  he  is  understood  to  daim  too  much.  For  he  takes  away  from  his 
adversary  his  free  choice)  secured  him  by  the  stipulation  of  paying  something 
else  than  what  was  demanded.    (J.  4,  6,  33  d.) 

8.  QuaKty. 

If  DO  special  quality  of  an  article  is  promised,  any  quality 
may  be  given  in  performance.  (D.  17,"  1,  52.)  In  the  contract 
otmttHsum,  the  same  quality  must  be  returned  that  is  lent.     (D. 

li,  1, 8.) 

iNVESTXTrV^B  FaOTS. 

Hitherto  we  have  dealt  with  the  investitive  &LotB  peculiar  to 
each  separate  contract ;  we  have  now  to  consider  in  what  points 
all  contracts  agree.  This  discussion  will  fall  under  the  follow- 
ing divisions ; — 

L  CovBam — Ebrob. 

n.  MoDAUTT,  the  modification  of  an  agreement  by  time,  place,  or  oonditioo. 
in.  BsnuonoHB  oh  thi  ImrBannys  Faots. 

L  In  respeot  of  their  origin  :  Force,  Frand,  and  Bad  Oondderatioii. 

Vu,  DoluB,  imjutta  cofUM, 
n.  In  respect  of  the  object  of  the  pramise.    Illegal  oontraotB. 
m.  In  respect  of  the  persona  inc^Mble  of  entering  into  oontraots. 
lY.  Bzmrsiov  of  Ihybbtitivi  Faoib.    Aamror. 

First— CoNfiSBNT  —Error. 
Two  or  more  persons  are  said  to  consent  when  they  ag^ree 
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consent.  (D.  44,  7,  8,  1.)  In  order  to  eBtablish  a  promise,  a 
proposal  mnst  be  accepted  in  the  same  sense  in  which  it  is 
made.  This  is  the  meaning  and  essence  of  contract ;  for,  as 
has  been  pointed  out,  the  obUgation  from  contract  is  enforced 
by  law,  in  accordance  with  the  intention  of  the  partie& 

Intention,  however,  is  a  mental  act,  and  can  be  discovered 
only  through  the  medium  of  language.  This  medium  is  a 
source  of  error.  Such  error  may  be  of  two  kinds,  essential  and 
non-essentiaL 

1.  Essential  Error  {error  in  eorpore). — An  error  is  essential 
when  it  is  such  as  prevents  the  two  contracting  parties  agreeing 
upon  the  same  thing  in  the  same  sense.  Such  an  error  is 
inconsistent  with  the  nature  of  the  consent,  that  is  of  the 
essence  of  contract.  It  is  in  this  sense  that  error  is  said  to 
vitiate  consent*  Essential  error  may  occur  in  any  one  of  three 
forms.  A.  may  promise  a  thing  to  B.,  B.  meaning  to  accept  a 
different  thing;  or  they  may  agree  on  the  thing,  but  A.  may 
undertake  one  kind  of  duty,  and  B.  understand  another ;  or, 
finally,  A.  may  intend  to  bmd  himself  to  B.,  and  discover  that  he 
has  really  promised  to  C.  In  technical  language,  the  error 
may  be  in  the  corpus^  or  thing  promised,  or  in  the  nature  of 
the  obligation,  or  in  the  person  of  the  promisee. 

If  the  stipulator  is  thinking  of  one  thing,  the  promiser  of  another,  no  obli- 
gation is  contracted,  any  more  than  if  no  answer  had  been  given  to  the  ques- 
tion. An  example  would  be,  if  anyone  were  to  stipulate  with  you  for  the 
slave  Stichus,  and  you  were  thinking  of  Pamphilus,  whose  name  you  believed 
to  be  Stichus.    (J.  3,  19,  23.) 

Titins  mUb  to  Gains  for  100  aiitrei  ^befimdm  Sempranianut,  That  is  the  correct 
nune ;  biiiGhdiifl»  being  in  error  as  to  the  mune^  intended  to  buy  quite  a  different  farm. 
There  is  no  oooiract  of  sale,  because  what  the  one  intends  to  sell  the  other  does  not 
intend  to  buy  {quia  in  eorpore  disteiuimut),  (D.  18, 1,  9,  pr.)  But  if  both  mean  the 
same  farm,  although  they  know  it  by  difBwent  names,  the  contract  is  good.  A 
mistake  in  the  name  is  notiung  if  there  is  an  agreement  as  to  the  thing.* 

Titius  lets  a  farm  to  Gains  at  a  rent  of  10  aurd  Gains  understood  the  rent  to  be 
6  cMcrei.  There  is  no  contract.  But  if  the  mistake  were  the  other  way,  and  Titius 
was  disposed  to  let  it  for  6,  then  the  oontract  is  good,  and  the  rent  is  6  OMreL 
(D.  19,  2,  62.) 

Maevius  agreed  to  let  a  farm  to  Sempronius  for  forty  years.  Sempronius,  misun- 
derstanding the  terms  offered,  agreed  to  buy  it.  There  is  no  contract,  because  one 
has  in  view  the  duties  belonging  to  sale,  the  other  those  belonging  to  letting  on  hire. 
<D.  44,  7,  57.) 

*  £t  eMpaetio  duorum  pluriumve  in  idem  plaeUum  eamennts,    (D.  2, 14, 1,  2.) 
.*  NuUa  enim  volufUoi  erranUs  etL    (D.  89,  8,  20.) 

N^  vHenhir  quierranieoMenHre,    (D.  50, 17,  116,  2.) 
^  Nihil  enimfcteU  error  nomtma,  cum  de  eorpore  corutal.     (D.  18,  1,  9,  1.) 
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.w.€««7TiuB  a«posiii«a  wi^a  oempromos  ft  KMig  01  money  tor  Mie  ounoay.  oemptomiH 
Ihooght  it  Wfts  a  loan,  and  nsed  the  money.  This  isnot  a  oontzaot  either  of  dqptmtum 
or  wiutwum,  Sempronins,  may,  however,  be  compelled  to  restore  the  money. 
(D.  12, 1,  18,  1.) 

Maevine,  intending  to  make  a  pfeaent  to  Sempronios,  gave  him  money,  whkdi  tlie 
laMwaooeptedasaloaa  Wm  this  a  gilt  or  a  loan?  JnUan  enfwefed  H  waa  neither, 
beoanee  the  parties  intended  different  things.  Is  Sempronios  bound  to  restoce  the 
money  t  Certainly ;  but  if  he  has  spent  the  money  he  can  resist  the  daim  of  Maevins 
to  restitution,  on  the  ground  that  such  a  demand,  after  he  intended  to  make  a 
gift,  is  against  good  oonsoienoe  {meeeptio  doU  mmU),  (D.  12,  1,  18^  pr.)  Another 
point  is  suggested  by  this  otm%  whioh  although  not  belonging  to  the  law  of  oontraot» 
may  be  mentioned  here.  What  is  the  effect  of  suoh  an  error  upon  the  ownership? 
Julian  says  (D.  41,  1,  86)  that  an  eiror  as  to  the  eoiua  does  not  vitiate  the  deHvery 
{^raditio)  as  a  transvestttive  laot  of  ownership.  Hence,  In  this  cass^  SeBspraniu» 
voold  be  owner,  and  the  remedy  of  Maaviw  is  tiieiefoie  not  by  mndifioU^  but  by 
poneUeUo, 

Julius  agrees  to  advance  money  on  loan  to  Oomelius,  a  respectable  man.  Galon 
brings  to  Julius  another  Cornelius,  a  needy  feUow,  and  induces  Julius  to  pay  him  Om 
amount.  There  Is  no  loan ;  and  both  Gains  and  the  false  Cornelius  an  gntttj  off 
thoa^  beoaose  their  conduct  is  fraudulent    (D.  47,  2,  52,  21 ;  D.  47,  2,  66,  4) 

Julins  asked  a  loan  from  A.  and  B.  B.  gave  an  order  to  his  debtor  Seius  to  pay 
the  amount  to  Jidius.  Seius  promised  the  amount  by  stipulatiou  to  JuKus,  and 
Julius  accepted  the  money  under  the  mistaken  belief  that  Sehis  was  the  debtor  of  A. 
TUs  did  not  establish  a  contract  of  loan  between  Julins  and  B.,  beoapse  Jnllna  bad 
no  Intention  of  Undiz^  himself  to  B.  ;  but  as  Julius  has  got  R's  money,  bs  waa 
bound,  in  good  oonsoienoe,  apart  from  any  contraotual  obligation,  to  return  it  to  him. 
(D.  12,  1,  82.) 

?,  Nqn-ESSBNTUL  Errok  {error  in  substantia  or  maUria)  exiata 
when  the  parties  agree  upon  the  same  thing,  in  the  same  sense, 
but  one  has,  unknown  to  the  other,  a  wrong  belief  as  to  the 
nature  of  that  thing.  For  example,  a  shopkeeper  agrees  to 
sell  a  vase  to  a  purchaser,  who  imagines  it  to  be  made  of  gold ; 
the  shopkeeper  knows  it  is  not,  but  is  ignorant  of  the  delusion 
of  his  customer.  In  this  instance  the  shopkeeper  is  free  from 
blame,  and  has  made  a  fair  bargain  ;  all  the  essentials  of  a  con- 
tract are  present.  But  it  would  be  hard  if  the  customer  should 
be  compelled  to  take  what  he  would  never  have  bought  but  for 
an  erroneous  belief  as  to  its  composition.  How  far  in  such 
cases  should  the  law  give  relief  t  On  the  one  side,  the  disposi- 
tion of  the  jurists  was  to  support  transactions  ;  on  the  other,  it 
was  a  great  hardship  to  force  upon  a  buyer  a  different  kind  of 
article  from  what  he  intended  to  buy.  Savigny,  who  has  gone 
through  the  cases,  sums  up  those  in  which  relief  was  granted 
under  this  general  statement  s — When  the  difference  in  quality 
between  the  thing  bought  and  that  which  the  purchaser  in- 
tended to  buy  is  such  as  to  put  the  one  in  a  different  category 
of  merchandise  from  the  other,  then  the  error  is  &tal  to  the 
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tion,  and  the  distinction  itself  is  not  very  precise.  It  would 
probably  be  more  correct  to  say,  that  materiality  of  error  is  not 
capable  of  exact  definition,  but  depends  upon  the  whole  cir- 
cumstances of  each  case. 

(1.)  A  penoo  agrees  to  take  an  article,  beUeWog  it  to  be  gold*  when  in  reality  it 
is  branie.  The  sale  la  void.  Thia  result  was  not  reached  without  oontroversy.  Mar- 
eellns  adhered  to  the  hard  line,  that  if  the  parties  agreed  as  to  the  purtieiilar  thing 
sold  (t.e.,  as  to  the  carpus),  and  there  was  onlj  an  error  as  to  its  quality  {in  wtateria), 
the  oootraet  was  good.  Ulpian,  howerer,  differed  from  him,  when  the  diffinenoe  was 
between  gold  and  bronze.  (D.  18, 1,  9,  2.)  If,  however,  the  article  were  of  gold, 
but  of  ioferior  quality,  the  contract  was  good.  (D.  18,  1,  10.)  In  another  case 
oo-heirs  sold  a  bracelet  said  to  be  of  gold  to  one  of  themselves.  It  was  found  to  oon- 
■ist  chiefly  of  bronze.  The  contract  was  supported  because  the  thing  was  partly  oi 
gold.    (D.  18, 1,  U.) 

(2.)  A  person  takes  an  article  that  he  thinks  is  silver ;  it  Is  really  tin  or  leadL 
The  sale  is  void.     (D.  18,  1,  9,  2.) 

Ton  have  sold  me,  without  intending  to  deceive  me,  a  table  covered  only  with 
■Ivsr,  which  I  thought  to  be  solid.  The  sale  is  void.  (D.  18,  1,  41, 1.)  But  Ulpian 
seems  to  decide  the  other  way,  in  the  analogous  case  of  a  thing  being  gilt  with  gold. 
*(D.  18,1,14.) 

(8.)  A  person  buys  wine,  as  he  thinks,  but  it  is  vinegar.  The  sale  is  void.  Hera^ 
however,  Ulpian  draws  a  distinction.  If  the  thing  sold  was  wine,  and  became 
vinegar  only  when  sour,  the  sale  is  good ;  but  if  it  was  vinegar  from  the  first,  then 
there  is  such  a  difference  between  the  things  that  the  error  vitiates  the  contract. 
(D.  18, 1,  9,  2.) 

(4)  A  person  buys  a  slave  of  one  sex,  thinking  the  slave  to  be  of  the  other  sex. 
The  sale  is  void.  If,  however,  the  enor  were  in  buying  a  female  slave  as  a  virgin, 
who  was  not,  the  mistake  did  not  vitiate  the  contract  (U.  18,  1, 11, 1.)  Whyt 
8a\igny  urges  that  in  this,  as  in  the  three  preceding  cases,  male  and  female  slaves 
belonged  to  a  different  sort  of  merchandise.  Female  slaves  were  employed  in  house- 
work, male  slaves  in  work  out  of  doors ;  a  difference  aa  great  as  separates  the  silver- 
smiths from  coppersmiths  or  iron-workers. 

There  are  passages  that  seem  to  cany  relief  in  cases  of  error  further,  but  Savigny 
is  not  disposed  so  to  construe  them. 

1"".  The  mistake  of  old  clothes  for  new.  According  to  the  rule  laid  down  by 
Savigny,  thia  eoEfor  does  not  relate  to  two  different  kinds  of  merchandise,  and  there- 
fore should  not  be  fataL  An  extract  from  Marcian  (D.  18, 1,  45)  is  not  easily  to 
be  reconciled  with  this  view.  Mardan  quotes  the  opinions  of  Labeo,  Trebatius, 
Pomponius,  and  Julian,  to  the  effect  that  when  old  clothes  furbished  up  for  new 
are  sold  (si  vcMUmenta  interpola  quit  pro  novit  emertf),  the  vendor  must  make  good 
the  difiiBTODoe  in  valna  Savigny  says  in  this  oase  the  vendor  must  be  understood  to 
have  warranted  the  clothes  as  new.  But  there  is  nothing  about  warranty  in  the 
text ;  nor  can  it  be  easily  supposed  that  Marcian  had  in  his  view  a  case  of  warranty. 
If  he  had,  his  proposition  was  to  a  Soman  lawyer  self-evident,  and  the  array  of 
opinion  he  quotes  would  seem  superfluous.  The  distinction  between  this  case  and 
the  others  seems  to  be  that  the  contract  for  the  sale  of  the  clothes  was  valid,  but  that 
the  vendor  must  indemnify  the  buyer. 

2".  Paul  (D.  19, 1,  21,  2)  qualifies  his  opinion  that  an  error  as  to  tiie  corpus  alone 
is  fatal,  not  a  mistake  as  to  the  quality,  by  the  important  exception  that  the  vendor, 
if  he  is  ignorant^  ought  to  make  good  to  the  buyer  the  dafierenoe  of  prioe  between 
what  the  buyer  actually  gave,  and  what  he  would  have  given  if  he  had  known  the 
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are  not.     Here  again  Savigny  says  the  vendor  must  have  aold  them  for  citron  tablea  ^ 
but  it  may  be  doabted  whether  with  sufficient  reason. 

8^  Bnror  in  formal  contract.  Titius  stipulated  with  Gtoius  for  a  thing  tbat  be 
thought  was  of  gold,  but  was  only  brass.  Gains  is  bound  to  deliver  the  thing  agreed 
upon  without  any  indemnity,  unless  he  cheated  Titius,  after  having  given  an  express 
promise  not  to  cheat  {doli  mali  dautula).  (D.  45, 1,  22.)  The  reaaon  assigned  Is  tbafe 
the  parties  agreed  on  the  object  of  the  stipulation  {quoniam  in  corpore  comenjiiiia. ) 

Second — Modalitt. 

The  term  ''  Modality  "  is  used  to  signify  that  a  promise  im 
limited  as  to  the  time  or  place  of  performance^  or  is  suspended 
by  a  condition* 

A.  Place. 

In  the  absence  of  any  express  agreement  as  to  the  place 
where  the  contract  is  to  be  performed,  the  place  is  often  indi- 
cated by  the  nature  of  the  promise.  A  promise  to  deliver  an 
immoveable  must  be  performed  where  the  immoveable  is  ;  so  a 
promise  to  repair  a  house  must  be  performed  where  the  house  • 
is.  But  if  there  is  no  such  indication,  generally  the  creditor  can 
demand  performance  where  he  can  sue»  t.tf.,within  the  jurisdiction 
to  which  the  defendemt  is  subject.  This  rule  is  subject  to  an 
important  qualification  in  the  case  of  honaefidei  contracts.  The 
defendant  is  not  obliged  to  carry  a  moveable  firom  the  place 
where  it  happens  to  be  at  the  time  he  is  bound  to  deliver  it^ 
except  at  the  risk  and  cost  of  the  plaintiff  If,  however,  the 
defendant  has  caused  the  moveable  to  be  kept  purposely  in  an 
inconvenient  place,  he  is  not  entitled  to  this  indulgence.  (D. 
16,  3,  12,  1.)  It  is  otherwise,  however,  in  a  stipulation  (a  con- 
tract stricti  juris).  When  no  place  is  mentioned  in  a  stipula- 
tion, the  promisor  must  deliver  the  thing  to  the  stipulator 
within  the  jurisdiction  to  which  the  promisor  is  subject.  (D, 
45, 1, 137,  4.) 

So  much  as  to  the  place  in  which  the  plaintiff  could  exact 
performance.  Where  could  the  debtor  require  the  creditor  to 
accept  performance  T  There  is  no  text  quite  applicable  to  this ; 
but  Savigny  thinks  that  a  complete  reciprocity  must  be  admitted 
between  the  two  parties,  and  that  the  debtor  would  have  a 
freedom  of  choice  corresponding  to  that  enjoyed  by  the  creditor. 

Too  much  may  be  claimed  in  respect  of  place, — as  when  a  man  has  stipa- 
lated  that  something  shall  be  given  him  in  a  certain  place,  and  then  claims 
it  in  another  place,  without  making  mention  of  the  place  in  which  he  stipu- 
lated it  should  be  given  him.  A  man  may,  tor  instance,  have  stipulated 
thus,  "  Do  you  undertake  to  give  it  me  at  Ephesus } "  and  then  at  Rome 
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oriii^  n  snnpic  vuenna  uuii  w,  uugui  \n  uc  ]^vcu  nun.  i  ac  reason  wny  ue  19 
understood  to  claim  too  much  is  this,  that  by  bringing  a  simple  intenHo  he 
deprives  the  promiser  of  the  advantage  he  had  if  he  paid  at  Ephesus.  When, 
therefore^  a  claim  is  made  elsewhere,  an  acHo  arbitraria  is  given  to  the 
claimant,  in  which  accomit  is  taken  of  the  advantage  that  would  have  been 
open  to  the  promiser  if  he  paid  at  that  plac^  It  is  in  trade  that  the  greatest 
advantage  is  conmionly  found — ^in  wine,  oil,  com,  for  instance, 'which  bear  a 
diflferent  price  in  every  single  district ;  but  money,  too,  is  not  let  out  at  the 
same  interest  in  every  district  I^  however,  the  claim  is  made  at  Ephesus, 
that  is  in  the  place  where  he  stipulated  the  thing  should  be  given  him, 
then  he  rightly  proceeds  by  a  simple  action.  And  that  is  pointed  out  too 
by  the  Praetor,  because  the  promiser  secures  his  advantage  in  making 
payment.    Q.  4»  6,  33  c.) 

The  aoli<m  hero  referred  to  is  called  actio  cfe  00  (ModeffloIoA).  (D.  18, 4,8.)  The 
upliere  of  its  operation  wm  zuutow.  In  all  oontraotB^  exoept  stipulation  (D.  18,  4, 
7, 1 ;  B.  18,  4,  2, 1),  and  expennZotio,  an  action  could  be  brought  elaewhere  than  in 
the  place  of  performance,  the  judge  taking  acooont  of  the  circamstance.  (D.  18,  4, 
7,  pr.)  Even  in  the  caee  of  stipulation  it  was  only  where  the  promise  was  to  give 
{^iam)^  not  to  do  (/otfere),  that  recootse  waa  necessary  to  the  arbUraria  aeUo. 
(D.  6, 1,  48.) 

Titins  has  stipolated  for  100  wurei  from  Gains,  to  be  paid  at  Capua,  and  Maevius 
is  surety.  Owing  to  the  fault  of  Gaius  the  money  is  not  paid  at  Capua.  Can  Mae- 
▼ins  be  soed  at  Rome  ?  Maevius  Is  not  excused,  and  must  pay  as  If  he  had  made 
default  hlmselt     (D.  18,  4,  8.) 

13ke  judge  had  power  even  to  increase  the' amount  agreed  to  be  paid,  if  it  was  the 
interest  of  the  plaintiff  that  the  money  should  be  paid  elsewhere  than  at  the  place 
where  the  action  was  brought.  (D.  18,  4,  2,  8.)  On  the  other  hand,  he  oould  acquit 
the  defendant  if  the  latter  preferred  to  pay  at  the  place  agreed  upon,  and  give  proper 
securities.    (D.  18,  4,  4,  1.) 

B.  Time. 

I.  If  no  time  is  mentioned  in  the  contract,  performance  conld 
be  immediately  demanded.  (D.  45,  1,  60;  D.  45,  1»  41,  1;  D. 
50,  17,  14«)  Bnt  a  reasonable  time,  varying  with  the  nature  of 
the  contract,  must  be  allowed  for  performance. 

If  you  stipulate  that  a  farm  shall  be  given  you,  or  a  slave,  you  will  not  be 
able  to  bring  an  action  forthwith,  unless  a  sufficient  space  of  time  for  delivery 
has  elapsed.    (J.  Sy  I9»  ^7-) 

Places  too  are  usually  inserted  in  a  stipulation,  as  "  Do  you  undertake 
to  give  it  at  Carthage?"  This  stipulation,  though  it  seems  to  be  made 
.  simply,  yet  in  truth  has  a  time  thrown  in  for  the  promiser  to  use  in  giving 
the  money  at  Carthage.  Therefore,  if  a  man  stipulates  thus  at  Rome,  "  Do 
you  undertake  to  give  it  at  Carthage  to-day  ?"  the  stipulation  would  be  void, 
because  the  promise  in  return  is  impossible.    (J-  St  ^Sy  5*) 

Again,  time  must  be  allowed  when  slaves  not  born  are  sold,  or  growing  crop,  or  a 
contract  is  made  for  building  a  house.     (D.  46, 1,  78,  pr.) 

What  is  a  reasonable  time  f  Suppose  Titins,  being  at  Bome,  agrees  to  pay  to  Gaius 
alao  dwelling  there,  100  aurei  sit  Ephesus,  how  long  time  is  allowed  to  Gaius  for  the 
payment  t    It  is  a  question  for  the  judge,  who  will  consider  how  long  a  omdent  an4 


Digitized  by  VjOOQIC 


required  to  go  through  stonn  and  tempest,  and  to  travel  by  night  and  day ;  nor,  on 
the  other  hand,  is  he  to  dawdle  on  the  way,  but  to  make  such  progreas  a^  having 
regard  to  his  age,  and  state  of  health,  and  the  seaiion  of  the  year,  might  fairly  be 
ezpeoted.  If,  however,  he  actually  goes  to  Epbesns,  the  money  is  due  from  the 
moment  of  his  anrival,  although  he  has  made  a  quicker  than  average  journey.  (D.  ib, 
1, 187,  2.) 

So  in  the  ease  of  a  building,  the  builder  must  be  allowed  the  time  required  by  an 
ordinary  builder.  (D.  45,  1,  137,  8) ;  and  if  any  accident  occurs  to  oause  delay,  as 
fire,  allowaDce  must  be  made,  and  a  longer  time  granted.     (D.  45,  1,  15.) 

A  difference  of  opinion  emerges  In  the  Digest  on  the  question  at  what  time  a  breach 
of  such  a  contract  occurs.  Suppose  a  building  could  be  put  up  in  two  yean,  and  one 
year  has  elapeed  without  a  beginning  having  been  made,  cannot  the  builder  be  sued, 
since  it  is  now  impossible  that  the  contract  should  be  performed  within  the  tinie^  or 
must  the  plaintiff  wait  until  the  last  day  of  the  two  years  has  expired  ? 

Ulpian  states  that,  in  the  case  of  a  contract  to  repair,  the  owner  of  the  house  is  not 
obliged  to  wait  until  it  faUs  down ;  nor,  in  a  contract  to  build,  until  a  sufficient  time 
has  elapeed  to  complete  the  building  ;  but  he  may  sue  if  there  is  unreasonable  delay, 
p.  45,  1,  72,  2.)  Maroellus  says,  no  action  will  lie  unless  a  sufficient  length  of 
time  has  elapsed  in  which  the  repairs  could  have  been  completed.  (D.  45,  1,  98,  1.) 
Pomponius  applies  the  same  rule  to  a  contract  for  the  erection  of  a  house.  (D. 
45,  1,  14.)  Papiuian  says  that  if  there  was  a  stipulation  to  execute  the  work  in 
a  specific  time,  say  two  years,  no  action  oould  be  brought  until  the  two  yean  had 
eUpsed.    (D.  45,  1, 124.) 

II.  Wheu  a  time  for  performance  is  mentioned  in  the 
contract. 

Evexy  stipulation  is  made  either  simply,  or  for  a  certain  day,  or  condition- 
ally. It  may  be  made  simply,  as  when  the  question  is,  *'  Do  you  undertake 
to  give  5  auretf"  and  that  can  be  claimed  instantly.  It  may  be  made  for 
a  certain  day,  when  a  day  is  thrown  in  on  which  the  money  is  to  be  paid, 
as,  ''Do  you  undertake  to  give  zo  auret  on  the  first  kalends  of  March?" 
But  what  we  stipulate  for  against  a  certain  day,  though  due  at  opce,  cannot 
be  claimed  before  the  day  comes  ;  and  not  even  on  that  very  day  for  which 
the  stipulation  is  made  can  it  be  claimed,  because  the  whole  of  that  day 
ought  to  be  allowed  the  debtor  for  payment  at  his  discretion.  Indeed  it  is 
not  certain  that  the  money  has  not  been  given  on  that  day  for  which  it  was 
promised,  before  the  day  is  gone.    (J.  3,  15,  2.) 

A  man  that  has  stipulated  that  a  thing  shall  be  given  him  this  year  or 
this  month,  cannot  rightiy  claim  until  every  part  of  the  month  or  year  is  gone 
by.    (J.  3»i9i26.) 

0.  Conditions. 

1.  Definition. — A  CONDITION  exietfl  when  the  performance  ol 
a  promise  is  made  to  depend  upon  an  event  fixture  and  uncer- 
tain.    (D,  12,  1,39;  D.  45,  1,100.) 

Conditions  referring  to  past  or  present  time,  either  make  the  obligation 
invalid  at  once  or  do  not  put  it  off  at  all. 

If,  for  instance,  one  runs,  "  Do  you  undertake  to  give  it  if  Titius  was 
consul,  or  if  Maevius  is  alive  ?  "  and  neither  of  those  is  so,  the  stipulation  is 
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not  vaud ;  but  n  they  are  so,  it  is  vaiid  at  once.  For  what  m  the  very 
nature  of  things  is  certain  is  no  hindrance  to  an  obligation,  though  to  us  it  is 
uncertain.    (J.  3,  1 5,  6.) 

iKet  is  when  a  tnne  is  sgned  upon  for  the  performMioe  of  a  promiee.  It  ie  either 
m  die,  when  perf onnanoe  oaanot  be  demanded  before  a  certain  day ;  or  in  diem,  when 
perfonnanoe  cannot  be  demanded  after  a  oertain  day.     (D.  44,  7,  44,  1.) 

Do  you  promise  to  give  on  the  kalends  of  March  ?— is  ex  die. 

Do  you  pramiM  to  pay  up  to  the  kalends  of  March  t^b  in  diem, 

JDiei  is  definite  when  a  speoiilc  day  is  named ;  it  ii  Indefinite  {ineeifiu  diet)  when 
it  is  certain  that  tbe  day  will  come,  bat  not  when  it  will  oome.  (See  Book  ILL, 
Conditions  in  Wills.) 

Ineeriui  diee  differs  from  eondiHo,  When  an  ineerttu  die$  is  mentioned.  It  is  cer- 
tain that  tbe  promise  will  be  dne,  but  not  when  it  will  be  due.  When  a  promlie 
depends  on  a  eondiUo,  it  is  not  certain  that  it  ever  will  be  due. 

The  Romans  osed  certain  terms  with  respect  to  deferred  pro- 
mises.    A  notable  distinction  was  between  diee  cedU  and  dUs  venit 

When  an  obligation  begins  to  exist,  as  when  money  becomes 
dne^  it  was  said,  dies  cedit;  when  performance  may  be  de- 
manded, it  was  said,  dies  venit 

In  a  simple  unconditional  contract,  both  dies  eedit  and  di^ 
vmUt  the  moment  the  contract  is  made. 

When  there  is  no  condition,  but  a  time  is  fixed  for  perform- 
ance, the  obligation  at  onoe  exists  (dies  ced%t\  but  performance 
cannot  be  exacted  until  the  time  arrives  {diss  venit). 

If  the  contract  is  conditional,  and  no  time  specified,  no 
obligation  exists  until  the  condition  is  fulfilled ;  and  then  per- 
formance may  be  at  once  demanded.  (Both  diss  cedit  and  dies 
venit.) 

If  the  contract  is  conditional,  and  also  a  time  is  fixed  for 
performance,  the  obligation  exists  {dies  eedit)  when  the  con- 
dition is  fulfilled;  but  performance  cannot  be  demanded  {diss 
non  venit)  until  the  times  arrivea 

The  distinction  between  dies  eedit  and  dies  venit  is  of  little 
practical  importance  in  the  law  of  Contract ;  but  it  is  a  vital 
one  in  the  law  of  Wills. 

When  a  man  makes  a  stipulation  conditionally,  although  he  dies  before 
the  condition  is  fulfilled,  yet  afterwards,  when  the  condition  exists,  his  heir 
can  bring  the  action.    And  so  too  on  the  side  of  the  promiser.     Q.  3, 19, 25.) 

A  conditional  stipulation  gives  rise  to  a  hope  only  that  there  will  be  a 
debt :  and  that  hope  we  transmit  if  before  the  condition  exists  death  befalls 

But  in  a  conditional  legacy,  if  the  legatee  died  before  the 
condition  was  fulfilled,  he  transmitted  nothing  to  his  heirs. 
The  reasons  for  this  distinction  will  be  afterwards  examined. 
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TiDax  II  iDe  promiser  paia  Dy  mietase  oeiore  tne  conaition  waa 
fulfilled,  he  oonld  recover  his  monej  as  "not  due"  by  the  mn- 
dietio  indebiti,  (D,  12,  6,  16.)  Bat  for  many  purposes  a  con- 
ditional obligation  was  regarded  aa  subsisting  before  the  con- 
dition was  fulfilled.  Thus  a  pledge  might  be  given  to  secure  a 
conditional  obligation.  (D.  20,  1,  13,  5.)  Again,  the  capacity 
of  the  promiser  was  reckoned  from  the  time  of  making  the 
contract,  not  fi*om  the  inlfilroent  of  the  condition:  a  slave  could 
not  make  a  contract  to  take  effect  after  be  was  free.  (D.  45,  3t 
26.)  Moreover,  when  a  condition  was  fulfilled,  it  had  a  retro- 
active effect,  and  the  obligation  was  held  to  subsist  from  the 
moment  the  contract  was  mada  This  was  important^  as  we 
have  seen  (p.  269)  in  questions  of  priority  in  mortgage.  (D, 
20,  4, 11,  1.) 

A  stipulation  is  made  conditionally  when  the  obligation  is  put  off  ^d 
made  to  depend  on  some  event,  so  that  if  anything  is  done  or  not  done  the 
stipulation  begins  to  be  binding.  For  instance,  "Do  you  undertake  to 
give  5  auret  if  Titius  has  been  made  consul  f    (J,  3,  JS,  4^) 

Titiiu  stipalates  with  GkdoB  for  10  vsreA  on  d«maii<L  Tbk  b  not  ft  oondltum,  bat 
an  admonitioii  to  the  debtor  to  be  prompt  in  p&ytnenL  Hence  if  the  creditor  dlci 
without  makiiig  »  demand,  his  heir  is  nevorthel^sa  entiUed  to  the  money.  (D.  45»  l* 
48  ;  D.  45,  1,  185,  1.) 

A  farm  was  mortgaged.  Titius  bought  it  from  the  owi^er  on  condition  thut  tk 
Utter  should  release  it  from  the  mortgage  before  the  katenda  of  June.  Can  Titini 
flue  the  owner  to  oompel  him  to  release  the  farm  and  deUver  it  t  It  dapenik  on  th9 
intention  of  the  parties.  If  Titius  is  right  in  hl£  demand,  the  sale  was  not  oocditioiial ; 
if  the  sale  was  really  oonditional,  the  owner  may  fulfil  it  ot  not  aa  he  pleases.  (D>  IS, 
1,  41,  pr.) 

If  a  man  stipulates  thus,  "  Do  you  undertake  to  give  $  aurei  if  I  do  not 
go  up  into  the  Capitol  ?"  it  will  be  just  the  same  as  if  be  had  stipulated  thai 
they  should  be  given  him  at  death.    (J.  3,  15,  4.) 

When  no  time  was  fixed,  as  in  the  case  stated  by  Jnittnim,  PaptniaD  tells  m  tliere 
was  a  oontroversy.  Hius,  "  If  you  do  not  deliver  Pftmpbilus,  do  yon  promise  100 
ourei  /  "  Pegasus  said  no  action  oould  be  faf^ught  nntil  it  hod  become  tmpoesible  to 
deliver  Pamphilus.  Sabinus  took  the  oppoai  te  view,  and  construed  the  oond^tien  is  if 
it  were  stated  thus : — "  Do  you  promise  to  deliver  Pamphllas,  and,  if  you  da  not»  to  pAj 
100  attm  ;  "     (D.  45,  1, 115,  2.) 

A  negative  condition  was  usually  rendered  definite  by  adding  a  time — aa.  If  joa  d& 
not  go  to  the  Capitol  within  two  years.     (D.  45,  1,  '27,  1,) 

If  Ladus  Titius  does  not  arrive  in  Italy  before  the  kalends  of  May,  will  you  y^ 
mise  me  10  ani^'ti  t  In  this  case  no  aotion  can  be  brought  nntil  {!)  the  kalonili  d 
May,  and  (2)  the  non-arrival  of  Titius  in  Italy.     {D.  45,  1,  10.) 

**  If  yon  do  not  go  up  to  the  Capitol  or  g^  to  Alexandria,  do  yon  promise  100  sum  I ' 
Papinian  says  in  this  case  no  action  can  be  brought  until  it  is  oerkuA  that  yoq  tKpiw4 
do  one  of  the  two  things.     (D.  45,  1, 115,  1^ 


A  mandate  can  be  given  either  for  a  future  day  or  conditionally.  (J.  3, 
26^  I2,)  * 

The  contract  of  sale  can  be  made  either  conditionally  or  simply.  A  case  of 
the  former  is  thisy— ''  If  Stichus  up  to  a  certain  day  gives  you  satisfaction,  you 
shall  buy  him  for  so  many  aurei,^   (J.  3,  23,  4.) 

A  condition  was  nsnally  inserted  in  the  contract  at  the  time 
of  making  it.  But  conditions,  subsequently  agreed  upon,  could 
be  used  by  way  of  defenca  Thus  if  the  creditor  after  making 
a  contract  agreed  not  to  sue  unless  a  certain  event  occurred, 
and  he  sued  before  that  event  occurred,  he  would  be  defeated 
by  the  exeq>iio  paeti  eonventi  or  doli  malt.  So  if,  after  the 
contract,  the  creditor  agreed  that  the  debtor  should  be  released 
if  a  certain  event  happened,  and  that  event  did  happen,  the 
creditor  would  be  defeated  if  he  endeavoured  to  recover  the 
money.     (D.  44,  7,  44,  2.) 

IIL  Fulfilment  of  Conditions.— A  condition  is  said  to  be 
folfilled  (aiipulatio  eommittitur)  either  when  the  event  occurs, 
or  when  the  promisor  prevents  its  occurrence.  (D,  45,  1,  85, 
7  ;  D.  50,  17,  174.) 

QtAxu  has  promlaed  to  Mftevins  1 0  aurei  if  Utiiu  becomes  oonsiil.  Gains  dies,  and 
afterwards  Tititis  becomes  oonsaL  The  heirs  of  Gains  must  pay  the  10  avrei  to 
MaeWos.     (D.  45,  1,  67.) 

Seia,  in  writing  to  Ludns  Titins,  stated  that  she  had  bought  gardens  at  his  request ; 
and  that  she  wonld  oonyey  the  property  to  him  as  soon  as  she  was  paid  the  price  with 
interest ;  and  Lnoins  Titins  agreed  to  pay  the  money  and  take  over  the  gardens  before 
the  kalends  of  ApriL  He  faUed  to  pay  the  whole  of  the  money  by  that  day,  bnt 
sliortly  afterwards  tendered  the  whole.  Seia  refused.  Conid  he  oompel  her  to  take 
the  money  and  deliyer  np  the  gardens,  although  the  time  had  passed  within  which,  in 
sUlfltness,  the  condition  conld  be  fulfilled  ?  The  jndge  had  power  to  allow  him  a  little 
time,  if  it  entailed  no  inconvenience  on  Seia.    (D.  45, 1,  185,  2.) 

Titins  sold  a  library  to  Gains  on  condition  that  the  Decurionea  of  Campanus  gave 
him  a  site  lorit  Gains  never  applied  for  a  site.  Gould  Titins  oompel  him  to  carry 
oat  the  sale,  as  if  the  condition  had  been  fulfilled  t  Certainly,  when  it  was  the  fault 
ef  Qahu  that  a  site  was  not  obtained.    (D.  18, 1,  50.) 

IV.  Suspensive  and  Resolutive  Conditions. — A  condition 
suspends  an  ''investitive  fact.''  But  some  conditions  do  not 
exactly  bear  that  character ;  thej  are  rather  divestitive  facts 
than  limitations  of  investitive  facts.  They  are  called  reaolutw^ 
conditions^  as  opposed  to  the  other  conditions  that  really  sus- 
pend investitive  facts,  and  are  called  suspensive  conditions.  This 
distinction,  although  not  the  terminolog}',  was  known  to  the 
Roman  jurists.    '^  Whether  the  purchase  is  unconditional,  but 


(D.  18,  2,  2,  pr.)^  It  is  in  the  contract  of  sale  chiefly  that 
examples  of  resolutive  conditions  occur.  Their  importance  is 
confined  to  the  question  of  ownership.  In  a  suspensive  oon- 
dition,  the  ownership  of  the  thing  sold  cannot  vest  in  the  buyer 
until  the  event  happens ;  in  a  resolutive  condition  the  sale  is 
complete,  and  the  tiling  sold,  if  delivered,  becomes  the  properly 
of  the  buyer,  subject  to  his  liability  to  be  divested  on  the 
happening  of  the  event.  Thus  a  buyer  under  a  suspensive 
condition  cannot  acquire  by  uaueapio,  and  he  is  not  entitled  as 
owner  to  the  produce.  (D.  18,  2,  4  pr. ;  C.  4,  54t,  3.)  On  the 
contrary,  a  buyer  under  a  resolutive  condition  acquires  by 
usucapion  is  owner  of  all  the  produce,  and  must  bear  the  loss  if 
the  thing  should  wholly  perish.  (D.  18,  2,  2, 1.)  It  must  be 
observed,  however,  that  the  resolutive  condition,  if  the  event 
happens,  does  not  divest  the  buyer  of  the  ownership ;  it  operates 
as  a  divestitive  fact  of  the  contract  of  sale,  not  of  the  owners 
ship.  Hence  the  seller  must  sue  the  buyer,  if  he  refuses  to 
give  up  the  purchase,  not  as  owner  (by  vindication  but  as 
seller  (by  actio  ex  vendito).  (D.  18,  5,  6;  C.  4^  54,  3;  D.  18, 
5,2.) 


A  farm  is  sold  to  Galtif  on  condition  that  the  side  ahall  hold  good  if  no  1 
is  made  within  six  weeks.     This  is  a  suspensiye  condition.     (D.  18, 2,  2,  pr.) 

A  fann  is  sold  to  Gains  on  condition  that  if  he  changes  his  mind  within  dx  dajs 
the  sale  will  be  off.    This  is  a  resolntiye  condition.    (D.  18,  1,  8.) 

"You  maj  have  the  farm  for  100  aurei;  but  if  anyone  before  tlM  kalends  of 
January  next  offers  better  terms  the  sale  is  to  be  oft"  (D.  18,  8, 1.)  Is  tUt  a  sus- 
pensive or  resolutiye  condition?  XJlpian  answen  that  it  depends  on  the  intenlisB  d 
the  parties.  If  they  intended  the  sale  to  be  oompletei  bat  to  be  reeoinded  if  a  better 
offer  were  made,  it  is  a  resolutive  condition ;  if,  on  the  other  hand,  that  4iheaale  woold 
be  completed  only  if  no  better  offer  were  made,  the  condition  is  sospeasiva.  (B.  18^ 
2,  2,  pr.)    This  condition  was  called  in  dkm  addieUo, 

In  diem  AddicHo, — ^The  sale  was  not  broken  off  unless  witiifn  the  time  agreed  npon 
a  bona  fide  purchaser  was  found  (D.  18,  2,  4,  6)  wl^o  ofibred  a  higher  price,  or  spneitior 
payment,  or  payment  at  a  moie  convenient  place,  or  better  aeenrity  for  payaMOt^  ar 
better  terms  in  any  raipeot  {mdior  conditio  (U^ferri).  (D.  18,  2,  4,  6.)  The  offer 
must  be  accepted  by  the  seller  (D.  18,  2,  9),  and  the  buyer  must  have  declined  to 
make  an  offer  as  good.  (D.  18,  2,  7.)  Hence  the  seller  was  bomid  to  give  notMS  to 
the  buyer  of  the  new  offer.  (D.  18,  2,  8.)  If  those  conditions  are  fulfilled,  the  bnjsr 
must  give  up  the  prodnoe  {frtMhu)  to  the  seller  (D.  18,  2,  6,  pr.),  and  the  thing  sold 
to  the  new  purohaaer.  (D.  18,  2, 14,  4.)  On  the  other  hand,  the  buyer  is  entitled  to 
his  expenses  for  all  beneficial  expenditore  on  the  thing  sold.    (D.  18,  2,  18.)    The 

'  Utrumpwra  empHo  ett,$edtub  eondUionf  resUvitur,  anveroeondiUenetHt^maifii 
mnpHo. 
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A  fazm  is  sold  on  oondition  that  if  the  purchaae-money  is  not  paid  within  a  certain 
time^  the  sale  shall  be  o£  (iSt  wJdMmjpernmia  sofutoncmMt  it^yvnc^  tnempAM  m<.) 
This  is  a  resolntiYe  oondition,  and  is  called  lex  cammisioria,     (D.  18,  S,  2 ;  D.  18,  8, 1.) 

Lex  Commmma. — ^The  condition  was  that  if  the  price  were  not  paid  within  the 
time  fixed,  the  sale  should  be  rescinded,  and  the  buyer  should  forfeit  the  eamsst 
{arrhae),  (D.  18,  8,  8 ;  C.  4,  54,  1.)  Generally,  also,  it  was  agreed  that  if  there 
was  any  loss  on  a  second  sale,  the  buyer  should  make  it  up.  (D.  18,  8,  4,  8.) 
When  soeh  a  oondition  is  made,  a  seller  has  the  choice  of  adhering  to  the  sale,  and 
suing  the  bnyer  for  the  residne  of  the  price  (D.  18,  8»  2 }  Vat.  Frag.  Z),  or  of  rescinding 
the  sale.  Bat  lor  this  option  he  would  oocasionaUy  be  at  the  metcy  d  the  buyer. 
Thus  if  a  boose  sold  were  burned  down,  the  buyer,  under  a  resolutive  condition,  must 
sustain  the  loss  (D.  18,  2,  2,  1 ;  D.  18,  8,  2) ;  but  if  by  the  simple  expedient  of  not 
paying  the  residue  of  the  price  he  could  rescind  the  sale,  the  seller  would  be  deprived 
of  his  rights.  Onoe,  however,  the  seller  has  made  his  election,  he  cannot  afterwards 
alter  his  choice.  (D.  18,  8,  4,  2;  D.  50,  17,  75.)  An  acceptance  of  part  of  the 
purchase  money  after  the  time  fixed  by  the  condition,  was  held  to  imply  an  adherence 
to  the  oontraot  of  sale.    (D.  18,  3,  «,  2.) 

V.  iMPOSSiBUfi  AND  Illbgal  CONDITIONS. — Suppo86  the  event 
making  a  oondition  is  one  that  cannot  or  ought  not  to  occur, 
what  is  the  effect  upon  the  contract  t  An  event  physicallj 
impossible,  and  an  event  forbidden  by  law,  stand,  in  refer- 
ence to  this  qnestiony  on  exactly  the  same  footing.  What  is 
illegality  will  be  considered  hereafter ;  at  present  it  is  enough 
to  point  out  the  effect  of  an  impossible  or  illegal  condition  in  a 
contract 

If  an  impossible  condition  be  added  to  obllgatians,  the  stipulation  is  alto- 
gether invalid.  Now  a  condition  is  held  to  be  impossible  if  the  very  nature 
of  things  forbids  its  existence ;  as  if  a  man  said^  ^  If  I  touch  the  sky  with  my 
finger,  do  you  undertake  to  give  it  ?  "  But  if  he  stipulates  thus :  ^  If  I  do  not 
touch  the  sky  with  my  finger,  do  you  undertake  to  give  it  ?  '^  the  obligation  is 
understood  to  be  made  unconditionally,  and  therefore  he  can  claim  fulfilment 
at  once.    (J.  3,  19,  ii  ;  G,  3,  98.) 

But  a  legacy  left  under  an  impossible  condition  the  teachers  of  our  school 
think  just  as  vahd  as  if  that  condition  had  not  been  added.  The  authorities 
of  the  opposing  school,  however,  think  the  legacy  as  void  as  the  stipulation. 
And  in  truth  it  is  hard  to  give  a  satisfactory  reason  for  making  any  distinc- 
tion.   (G.  3,  98.) 

The  argoment  of  the  Sabxmaas  was,  that  when  a  man  was  dead  he  could  not  maka 
bis  will  anew  so  as  to  avoid  the  evil  consequences  of  having  it  declared  void  ;  but  that 
living  persons  oonld,  if  they  pleased,  make  a  new  contract,  and  onut  the  impossible 
or  illegal  condition.  Bat  the  law  of  legacy  and  contract  tested  upon  the  same  fomida- 
tion,  the  intention  on  the  one  hand  of  a  testator  to  make  a  gift,  and  the  intention 
on  the  other  of  a  promisor  to  bind  himself ;  and  there  appears  no  reason  why  a 
diflerent  nde  of  interpretation  shoold  be  adopted  in  the  two  oases.  Justinian^ 
however,  sopported  the  rule  of  the  SaUnians. 

Again,  if  any  one  had  stipulated  thus :  *'  If  a  ship  comes  from  Asia,  do  yoe 


that  in  the  case  of  dowries  this  same  stipulation,  called  praepostera^  oaght 
not  to  be  rejected,  we  have  decided  to  give  it  full  force ;  so  that  not  only  in 
dowries,  but  in  every  case,  a  stipulation  so  framed  b  valid.    (J.  3»  I9>  '4-) 

Again,  a  mandate  given  me  to  be  carried  out  after  my  death  is  void.  For 
it  is  held  to  be  a  general  principle  that  no  obligation  can  b^n  with  the 
person  of  the  heir..    (G.  3,  158.) 

PoBsibly  tiuB  rule  was  adopted  to  prevent  evarions  of  the  Statutes  that  preveitted 
certain  persons  from  taking  as  legatees,  or  limited  the  amount  they  could  take.  A 
stipulation  that  one's  heir  should  pay  a  sum  after  one's  death  was  in  effect  a  legacy. 
That  various  derices  were  resorted  to  for  the  purpose  of  evading  these  Statutes 
appears  from  the  Digest     (D.  22,  8,  27.) 

No  man  can  stipulate  that  a  thing  shall  be  given  him  after  his  death,  nor 
yet  after  the  death  of  him  with  whom  he  makes  the  stipulation.  (J.  3,  19, 
13  ;  G.  3,  100.) 

But  a  stipulation  framed  thus,  as  if  Titius  were  to  say,  ''  At  my  death  do 
you  undertake  to  give  it  ?"  or  '*at  your  death  ?"  was  not  void  among  the 
ancients,  and  is  valid  now.  [It  means  that  the  obligation  is  imposed  at  the 
very  latest  moment  of  the  stipulator's  or  promiser's  life  ;  for  it  seemed  incon- 
sistent that  an  obligation  should  begin  with  the  person  of  the  heir.]  Again, 
we  can  rightly  stipulate  for  a  thing  to  be  given  after  the  death  of  some  third 
person.    Q.  3,  19,  15-16;  G.  3, 100.) 

And  not  ^ven  a  man  in  another's  potestas  could  stipulate  for  a  thing  after 
his  death,  because  he  seems  to  speak  with  his  father's  or  master's  voice. 
Again,  if  a  man  stipuls^ted  for  a  thing  *'  to  be  given  the  day  before  I  die  or 
before  you  die,"  the  stipulation  was  void.  [For  the  day  before  a  man's  death 
cannot  be  told  till  death  has  followed.  And  again,  when  death  has  followed, 
the  stipulation  is  reduced  to  one  for  past  time,  and  is  something  of  this  sort  : 
*<  Do  you  undertake  that  it  shall  be  given  to  my  heir?"  which  is  certainly 
void.]    Q.  3»  i9>  13;  G-3,  100.) 

Whatever  we  have  said  of  death  must  be  understood  to  be  said  also  of 
capitis  deminutio,    (G.  3,  loi.) 

But  since,  as  has  been  said,  all  stipulations  come  to  be  valid  through  the 
consent  of  the  contracting  parties,  we  have  determined  to  introduce  into  this 
branch  of  law  a  necessary  correction.  And  so,  whether  it  is  after  death  or 
the  day  before  the  death  of  either  the  stipulator  or  the  promiser  for  whi<± 
the  stipulation  is  framed,  it  is  a  valid  stipulation.    (J.  3»  191  13*) 

The  rule  that  a  man  oould  not  contract  in  such  a  way  as  to  benefit  hb  heir  only 
and.not  himself,  was  simply  an  instance  of  a  wider  rule  that  one  freeman  oould  not 
make  a  contract  to  bind  or  benefit  another.  (D.  2,  14,  17,  i.)  (See  Law  of 
Agenijy.) 

Third — Restrictions  on  Investitive  Facts. 

The  reason  why  the  law  interferee  to  compel  persons  to  per- 
form their  agreements,  is  the  enormous  advantage  to  mankind 
of  the  confidence  that  arises  firom  the  legal  enforcement  of  con- 
tracts.   That  reason  ought  also  to  determine  what  contracts 


Bhonld  be  sustained  hj  the  law.  As  a  general  proposition,  it 
may  be  affirmed  that  every  man  is  a  feir  judge  of  his  own 
interest,  and  the  mere  fact  of  his  making  a  promise  is  a  strong 
reason  for  believing  it  to  be  for  his  advantage.  But  this  rule  is 
not  without  exception. 

In  the  first  place,  a  promise  extorted  by  force  or  fi'aud  will 
no  doubt  be  favourable  to  the  promisee,  but  equally  it  will  be 
prejudicial  to  the  promisor. 

In  the  second  place,  the  nature  of  the  promise  may  show  that 
it  cannot  be  beneficial,  or  that  while  beneficial  to  the  parties 
concerned,  it  may  be  prejudicial  to  the  welfare  of  the  State. 
Thus,  no  State  could  enforce  an  agreement  to  do  an  act  for- 
bidden by  its  law. 

Lastly,  the  presumption  that  a  contract  is  beneficial,  is 
destroyed  when  it  is  made  by  a  child  or  by  any  one  incapable 
of  estimating  rightly  the  consequences  of  his  acts. 

The  reasons  for  declaring  contracts  invalid  may  thus  be  con- 
sidered under  three  heads :  (1)  On  account  of  the  inducements 
by  which  they  were  entered  into ;  (2)  on  account  of  the  pro- 
mises conflicting  with  the  welfare  of  the  parties  to  the  contract 
or  of  the  State;  and  (3)  on  account  of  the  absence  of  judgment 
in  the  persons  binding  themselves. 

A.  Agreements  that  are  void  on  account  of  their  Mode 
OF  Origin.     Vis,  Metus,  Dolus,  Sine  causa^  Injusta  causa. 

It  is  sometimes  said  that  force  or  fraud  vitiates  consent,  and 
is  therefore  fatal  to  a  contract ;  but  it  would  be  more  accurate 
to  say  that  force  is  inconsistent  with  free  consent,  and  that 
consent  should  not  bind  anyone  unless  it  is  given  ireely.  This 
distinction  is  taken  by  Paul  with  reference  to  the  acceptance  of 
an  inheritance  by  a  person  appointed  heir.  Such  an  accept- 
ance, even  if  procured  by  force  or  fraud,  was  irrevocable,  until 
at  some  time  the  Prsetor  interfered  and  annulled  the  act  (res- 
titutio in  integrum).  For,  says  Paul,  although  if  left  to  my  own 
choice,  I  would  not  have  accepted,  still  I  preferred  that  to  the 
threatened  violence.  (D.  4,  2,  21,  5.)  ^  Again,  the  formal  modes 
of  manumission  were  not  even  to  the  latest  times  vitiated  by 
force  or  fraud  (p.  28).  In  like  manner,  the  formal  contracts 
were  not  void,  although  procured  by  force  or  fraud.     Cassius,  a 

^  (iuia,  quamiiit  n  liberum  estet,  noluiitem  ;  tamen  coaetui  V9lui. 
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able  also  in  cases  of  intimidation  {metus).  Ulpian  says  CassitiB 
was  content  \vitli  the  exceptio  doli,  quae  est  generalis.  (D.  44, 
4,  4,  3.)  Cicero  tells  ns  that  the  actio  and  exceptio  metus 
were  introduced  by  a  Prsetor,  Octaviud  (b.O.  71).  (Cic,  Ver.  2, 
3/  65.)  The  alteration  introduced  by  Octavius  was  that, 
whereas  only  a  party  to  a  contract  could  be  met  by  the  exceptio 
dolt  in  case  of  violence  or  intimidation,  the  exceptio  metus  could 
be  employed  when  the  introduction  had  been  caused  by  a 
person  not  a  party  to  the  contract,  (D*  44,  4,  4,  3.)  Finally, 
the  actio  dolt  was  introduced  by  the  Praetor  Aquilius,  a  colltegue 
of  Cicero. 

For  instance,  if  you,  constrained  by  fear  or  led*on  by  fraud,  or  falling  into 
a  mistake,  have  promised  to  a  stipulator,  Titius,  what  you  ought  not  to  have 
promised,  it  is  evident  that  by  the  jus  civile  you  are  bound,  and  the  action 
whose  inUniio  is  "  that  you  ought  to  give  it  ^  is  of  fiill  force.  But  it  is  unfair 
that  you  should  be  condemned ;  and  therefore  yoa  are  given  an  excepHo 
grounded  on  that  fear  or  wilful  fraud,  or  one 'framed  in  factum^  in  order  to 
resist  his  action.     (J*  4)  i3»  lO 

The  non-formal  contracts  of  the  Roman  law  were  said  to 
be  bonaefidei;  in  other  words,  they  were  ipso  facto  void  if  made 
through  fear  or  fraud. 

I.   1^  (Violence)  and  Metus  (Intimidation). 

1.  Definition  of  Violence  and  Intimidation  (  Visy  Metus),    . 

'*  Violence "  is  when  a  contract  is  made  in  consequence  of 
the  actual  exercise  of  superior  force.    (D.  4,  2,  2.)  ^ 

"  Intimidation  "  is  a  threat  of  such  present  immediate  evil  as 
would  shake  the  constancy  of  a  man  of  ordinary  firmness. 
(D.  4,  2,  5-7.) 

Violence  or  Intimidation  does  not  vitiate  a  contract,  unless 
it  is  illegal. 

*  A  stipulation  extorted  by  the  threat  of  death  or  bodily  torment  k  Toidable. 
(C.  2,  20,  7.) 

A  man  is  shut  up  in  a  house,  in  order  to  induce  him  to  make  a  promise.  Suoih  m 
promise  cannot  be  enforced.     (D.  4,  2,  22. ) 

A  person  compels  me  to  give  him  money  by  threatening  to  destroy  the  title  deeds 
of  my  freedom,  which  are  in  bis  possession.  Tlie  money  can  be  recovered.  <D.  4»  2,  4  | 
D.  4,  2,  8.  1.) 

A  usurer  retains  an  athlete,  and  prohibits  him.  from  going  to  the  games  until  th« 
master  of  the  athlete  promises  a  sum  not  due  to  the  usurer.  This  promUe  is  void. 
(D.  4,  2,  28,  2.) 

^  Viitit  majoris  rd  impettu  qui  repeUi  non  poUtL 


the  threat     (C.  2,  20, 8.)  .  . 

In  the  ooune  of  an  angry  altercation,  one  of  the  parties  usee  threatening  language 
to  the  other.    This  is  not  intimidation  {Metui).    (C.  2,  ^0,  9.) 

An  owner  of  land  hearing  that  his  neighbour  is  coming  to  dispoMess  him  with  an 
.armed  force,  takes  to  flight,  and  his  neighbour  takes  possession.  This  is  not  possession  by 
violence,  because  the  owner  ran  away  from  a  danger  not  immediate.  But  if  the  owner 
remained  until  the  armed  men  had  entered  on  the  lanil,  then  the  dispossession  was  by 
violence  (rt  et  armU).     (D.  4,  2,  9,  pr.) 

A  PMstor  requires  a  <)efen^aitt  to.make  .a  stipulation  to  save  his  neighbours  harm- 
less if  his  house  should  fall  down,  and  informs  him  that  if  he  refuses  he  will  give  his 
house  into  the  custody  of  the  complainant  A  stipulation  made  under  this  threat  is 
valid,  because  it  is  in  the  ezerdse  of  the  Pretor's  jurisdiction.     (D.  4,  2,  8,  1.) 

A  magistrate  threatens  to  condemn  an  innocent  person  to  death,  but  offers  to  let 
him  off  if  he  will  promise  by  stipulation  to  give  him  a  large  sum.  This  promise  is  not 
valid,  because  it  is  extorted  by  the  unlawful  exercise  of  his  power.     (D.  4,  2,  S,  1.) 

Titius  threatens  to  accuse  Gains  of  the  c^me  of  stealing  his  cattle.  Gains,  with 
the  hope  of  escaping  prosecution,  offers  a  large  sum  to  Titius.  This  promise  is  valid. 
(C.  2,  20, 10.) 

A  freedwoman  wrongfully  sued  her  patron,  who  threatened  again  to  reduce  her  to 
slavery  for  her  ingratitude.  She  induced  him  to  refrain  from  doing  so  by  promising 
him  a  sum  of  money.    The  promise  is  valid.    (D.  4,  2,  21,  pr.) 

A  penon  is  caught  committing  a  crime,  as  theft  or  adultery,  and  promises  a  sum 
under  fear  of  assault.  If  the  criminal  is  afraid  not  of  the  lawful  punishment  to  which  he 
has  exposed  himself,  biit  of  his  life,  which  could  not  lawfully  be  taken,  the  intimidation 
is  illegal  For  it  was  not  lawful  to  kill  every  one  caught  in  adultery.  (D.  4,  2,  7, 1.) 
Those  who  took  money  to  conceal  a  discovered  adultery  were  liable  to  punishment  by 
the  lex  JuUa  de  adulteriis.     (D.  4,  2,  8,pr.) 

2.  Violence  and  Intimidation  (  Fw,  Mettis)^  whether  caused  by 
the  promisee  or  by  a  stranger  to  the  contract,  makes  it  void- 
able. The  defence  of  violence  or  intimidation  Was  said  to 
be  conceived  in  rem — that  is,  was  available  by  whomsoever 
the  violence  or  intimidation  was  perpetrated.  (D.  4,  2,  9,  1.) 
The  terms  of  the  defence  were,  "  If  there  was  no  intimida- 
tion."    {Si  in  ea  re  nihil  metus  causa  factum  est) 

II.  Dolus. — Cicero  relates  a  case  where  a  Syracusan  banker, 
Pythius,  induced  a  Roman  knight  of  the  name  of  Canius  to  buy 
gardens  from  him.  The  price  was  so  exorbitant  that  the  sale 
would  have  been  set  aside  on  the  ground  of  fraud.  Pythius, 
knowing  this,  obtained  the  consent  of  Canius  to  enter  the  price 
in  his  books  as  a  sum  due,  according  to  the  form  of  the  expensi- 
laiio.  By  this  means  the  sale  was  merged  in  the  written  con- 
tract. Canius  was  sued  on  the  written  contract.  Could  he 
plead  fraud  1  No,  says  Cicero,  for  my  colleague  Aquilius  had 
not  then  introduced  the  equitable  defence  of  fraud  in  formal 
contracts.     (Cic.  de.  OS.  14,  58-60:) 


definitions  given  in  the -Digest^  are  neither  very  precise  nor 
very  accurate.  Dolus  occurs  chiefly  in  two  forms — either  the 
representation  as  a  fact  of  something  that  the  person  making 
the  representation  does  not  believe  to  be  a  fact  {attggestio  faUt), 
or  the  concealment  of  a  fact  by  one  having  knowledge  or  belief 
of  the  fact  {suppressio  vert).  Examples  of  both  kinds  will  be 
found  in  the  following  illustrations,  (D,  18,  1,  43,  2  ;  D.  19,  1, 
49,  pr. ;  D.  40,  7,  10.) 

A  aeUer  telling  a  lie  to  a  buyer  respectLog  the  skill  or  peeulium  of  the  slave  sold, 
must  either  make  good  the  difference  in  value  or  submit  to  have  the  sale  caooelled. 
(Paul,Sent.  2,17,  6.) 

A  seller  of  land  was  liable  to  a  penalty  of  double  the  value  of  the  object  sold  if  be 
told  a  lie  concerning  it.    (Paul,  Sent.  2,  17,  4.) 

A  seller,  who  sells  a  itatulibert  supposing  him  to  be  a  slave,  must  make  good  the 
loss  to  the  buyer  when  the  slave  attains  his  freedom  (D.  21,  2,  89,  4)  ;  but  if  he  knew 
that  the  slave  was  a  skUuliber,  he  is  bound  to  give  compensation  to  the  buyer,  even 
before  he  attains  his  freedom.     (D.  19,  1,  80,  1.) 

Titius  sold  a  slave,  saying  in  a  general  way  that  he  was  a  itatuliber,  but  oonoealing 
the  condition  of  his  liberty,  which  he  well  knew.  This  agreement  does  not  diminiah 
lus  responsibility.     (D.  21,  2,  69,  5.) 

A  creditor  selling  a  pledge  did  not  warrant  against  eviction,  so  far  even  as  to  be 
obliged  to  restore  the  price.  But  if  he  knew  he  had  no  right  of  sale,  or  that  the  pro- 
perty did  not  belong  to  his  debtor,  he  was  liable  for  concealing  the  flaw  in  the  title. 
(D.  19,  1,  11,  16.) 

Titius  sells  an  estate,  of  which  a  certain  part  is  not  in  his  possession,  and  withont 
informing  the  buyer  of  the  fact  agrees  to  seU  the  land  within  the  limits  of  his  poeseesioii. 
Titius  must  make  good  the  loss.  (D.  19, 1,  89.)  The  seller  is  bound  to  set  forth  Iraly 
the  boundaries  of  the  land.     (D.  18,  1,  85,  8.) 

Gaius  in  treaty  for  the  purchase  of  the  farm  of  Titius  went  out  with  Titius  to  see 
it.  After  the  visit,  and  before  the  contract  of  sale,  a  number  of  trees  are  blown  down 
by  the  wind.  Can  Gaius  claim  the  trees  ?  Not  as  buyer,  because  the  trees  were 
severed  from  the  land  before  the  date  of  the  contract ;  but  if  Titius  knew,  and  Gains 
did  not,  that  the  trees  had  been  thrown  down,  then  Titius  must  pay  the  value  of  th« 
trees.     (D.  18,  6,  9.) 

Titius  in  selling  land  to  Gaius  does  not  inform  him  of  a  rent  on  the  land  {tributum), 
Titius  must  give  compensation  if  he  knew  the  fact.     (D.  19,  1,  21,  1.) 

Titius  sells  a  house  in  Bome  to  Gains,  saying  nothing  about  an  annual  sum  payable 
for  an  aqueduct.  In  an  action  for  the  price,  Titius,  having  deceived  the  buyer  by 
concealing  the  fact,  must  submit  to  a  deduction  from  the  price.     (D.  19,  1,  41.) 

A  seller  was  not  responsible  for  servitudes  on  the  laud,  unless  he  knew  of  their 
existence,  and  did  not  inform  the  buyer.    (D.  21, 2,  75  ;  D.  19, 1, 1, 1 ;  D.  18, 1 ,  66,  pr.) 

Titius,  knowing  that  his  land  was  subject  to  a  particular  servitude,  made  a 
special  agreement  that  he  would  not  be  responsible  for  any  servitude  that  might  be 

'  Dolum  malum  Servius  quidem  ita  definit,  maehmaiionem  quandam  aUerius  dedpi- 
endi  catuOf  cum  aliud  iimuLatwr  et  aliud  agitur,  Labeo  autem  ...  sic  definzt 
omntm  eaUiditatemt  faUaciam,  maehinaiumem  ad  circumvmiaidum,faUendum,  dec^ 
endum  alterum  adkibitam,    Labeonis  definitto  vera  e8t.~(Ulpian. )     (D.  4,  3, 1,  2.) 
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A  seller  who  did  not  inform  a  bayer  of  servitodee  belonging  to  the  land,  if  he  knew 
of  their  existence,  was  liable  for  damages,  if  the  bnyer  lost  them  by  non-use.  (D.  18, 
1.  66, 1.) 

A  seller  knowingly  seUs  a  slave  given  to  stealing.  Althongh  this  is  not  within  the 
edict  If  the  seller  is  ignorant  of  the  vice,  he  may  be  sned  for  damages,, even  before  the 
slave  has  stolen  anything.     (D.  10,  1,  4,  pr.) 

Titios,  taking  advantage  of  the  ignorance  of  Gains,  sells  him  a  female  slave  as 
a  virgin,  she  having  given  birth  to  children.  Althongh  this  was  not  a  case  where 
the  iEdile's  edict  required  a  warranty,  yet  l^tloB  for  his  fraod  must  submit  to  a 
reduction  of  the  price,  or  to  have  the  slave  retained.    (D.  19, 1, 11,  5.) 

A  person  lets  a  farm  that  he  knows  to  grow  noxious  herbs,  without  informing  the 
farmer  of  the  circumstance.  Some  of  the  cattle  put  upon  the  land  are  poisoned  by 
the  herbs  and  die.     The  landlord  must  make  good  their  value.     (D.  19,  2,  19, 1.) 

Titius  sells  Gaius  some  rotten  wood  for  building.  The  result  is  that  the  house  falls 
down.  If  Titius  knew  the  wood  was  rotten,  he  must  pay  for  all  the  damage  caused 
by  the  rotten  wood ;  if  he  did  not  Jmow,  then  the  price  is  reduced  to  the  sum  that  the 
buyer  would  have  given  if  he  had  known  the  state  of  the  timber.     (D,  19, 1, 13,  pr.) 

Titius  sells  an  ox  to  Gaius.  The  ox  ia  suffering  from  a  contagious  disorder,  which 
aflfocts  and  destroys  all  the  cattle  of  Gaius.  If  Titius  knew  that  the  ox  was  diseased, 
he  must  pay  the  value  of  all  the  cattle  of  Gaius ;  if  he  did  not  know,  he  can  exact 
only  what  Gkkius  would  have  given  if  he  had  known  the  ox  was  diseased.  (D.  19, 
l,18,pr.) 

Titius  sells  Gaius  a  slave  that  had  a  vice  of  running  away.    The  slave  runs  away 
from  Gaius  with  much  valuable  property.     If  Titius  knew  of  the  slave's  vice,  and  did^ 
not  mention  it  to  Gaius,  he  must  pay  Gains  not  only  the  price  of  the  slave,  but  the 
value  of  the  property  carried  away.    If  he  did  not  know,  he  is  bound  to  return  only 
the  price  of  the  slave.    (Paul,  Sent.  2,  17, 11.) 

2.  The  defence  of  fraud  was  available  only  when  the  fraud 
of  the  promisee  was  alleged  (Si  in  ea  re  nihil  dole  male  actoHs 
fdctam  est) :  and  when  the  fraud  was  perpetrated  by  a  third 
party,  the  only  remedy  of  the  promiser  was  against  him  in  an 
action  for  fraud  (actio  de  dole).     (D.  44,  4,  2,  1.) 

The  burden  of  proving  fraud  rested  upon  the  person  alleging 
it.    (C.  2,  21,  6.) 

III.  Dolus,  as  wsmt  of  valuable  consideration  (sine  causa), 
A  formal  contract  did  not  need  a  consideration,  and  prior  to 
Cassius  was  not  vitiated  even  by  fraud.  His  innovation  was 
intended  to  remedy  this  inconvenience  of  the  civil  law,  so  that 
men  should  not  be  able  to  avail  themselves  of  its  strictness  and 
formality  to  act  against  natural  justice.^  This  remedy,  having 
so  wide  a  scope,  applied  where,  although  there  was  no  fraud  in 
the  initiation  of  the  contract,  yet  to  insist  upon  its  performance 
would  have  been  against  good  conscience.  This  limit  may  be 
» 

'  ffanc  exct^ionem  [ddU  mdl%[  PrcBtor  propotuU,  ne  out  dolfu  auu$,  per  occanonem 
jurii  emits,  eontra  naiuralem  aeguitatem  promt.    (D.  44,  4, 1,  1.) 


actually  was  a  consideration  intended,  without  which  the  oon- 
tract  would  never  have  been  made,  and  such  consideration 
failed,  it  would  have  been  against  good  conscience  to  take 
advantage  of  the  formal  nature  of  the  contract,  and  insist  upon 
its  performanca  This  is  the  meaning  of  saying  that  a  stipula- 
tion made  sine  causa  could  not  be  enforced ;  that  it  was  doltis  to 
ask  its  performance.  Thus,  in  effect,  a  stipulation  was  void- 
able unless  either  it  was  made  gratuitously,  or  for  a  considera* 
tion  that  did  not  fail. 

Titius  Agrees  to  advanoe  money  to  Grains  on  loan ;  and  Gains,  before  receiving  the 
moneji  promises  by  stipulation  to  give  the  amonnt  to  Titius  at  a  future  day.  The 
day  arrives,  but  Gaius  has  never  received  the  loan.  If  Titius  sues  Gains  on  the 
stipulation,  he  will  be  repelled  by  the  equitable  defence  of  fraud  {exeepUo  dolt),  (B. 
44,  4,  2,  8.) 

Maevius,  when  sick,  promised  by  stipulation  100  aurei  to  his  wife*s  cousin,  with 
the  intention  that  his  wife  should  have  the  money  after  his  death.  He,  howeTer, 
recovered,  and  was  sued  by  the  cousin  for  the  100  aurei.  The  cousin  could  be 
repelled  by  the  plea  of  fraud.    (D.  44,  4,  4,  1.) 

Gaius,  under  the  fake  impreission  that  he  owed  money  to  Sempronins,  promised 
him  the  amount  by  stipulation.  Sempronious,  if  he  attempted  to  recover  the  money, 
"would  be  defeated  by  the  plea  of  fraud.     (D*.  44,  4,  7,  1.) 

A  father  promised  a  dowry  for  his  daughter,  and  agreed  to  support  her  and  her 
servants.  Kot  knowing  that  if  he  kept  his  daughter  he  was  not  bound  to  pay  inteirest 
on  the  amount  promised  as  dowry,  he  wrote  to  the  husband  admitting  that  he  owed 
interest  on  the  dowry.  Could  the  husband  maintain  an  action  on  the  stipnlatiaii  or 
diirograph  for  interest  ?  Not  without  fraud,  when  the  promise  was  made  in  error  of 
law.  (D.  44,  4,  17,  pr.)  If  the  pronuse  were  by  chirograph,  the  promiser  could 
require  the  written  document  to  be  delivered  up  to  him.  (D.  12,  7,  1,  pr.  ;  D.  1^ 
7,  8  J  C.  2,  6, 1.) 

IV.— Illegal  Consideration  (Injusta  or  Turpis  Causa). 

No  contract  could  be  enforced  if  it  were  made  for  an  illegal 
consideration,  in  which  the  inducement,  as  distinguished  from 
the  promise,  was  illegal.  (C.  4,  7,  6  ;  C.  4,  7,  1.)  The  defence 
is  either  fraud,  or  a  statement  of  the  illegality  {Exeeptio  dolt 
mali  or  Exeeptio  in  factum).     (D.  12,  5,  8 ;  D.  45,  I,  123.) 

B.  Impossible  and  Illegal  Promises. 

(a.)  Impossible  Promises. 

A  promise  may  be  impossible  to  be  performed  either  because 
the  acts  are  physically  impossible  or  legally  impossible.     Of  the 

*  Nil  rrfert  utrumne  ah  iniiio  tine  cauaa  ^id  datum  ait,  an  cauta  propter  qnam 
datum  sit,  ieeuta  non  tit.    (D.  12,  7«  4.) 
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of  ownersliip.      Impossibtlium  nulla  obligatio  est      (D.   50,  17, 
185.) 

If  a  man  stipulates  that  something  shall  be  given  him  which,  in  the 
nature  of  things,  does  not  exist  or  cannot  exist, — Stichus,  for  instance,  who  is 
dead,  but  whom  he  believed  to  be  alive  [a  freeman  he  believed  to  be  a 
slave,  a  sacred  or  devoted  spot  he  thpught  subject  to  man's  law],  or  a  hippo- 
centaur  that  cannot  exist, — then  the  stipulation  will  be  void.  (J.  3,  19,  i  ; 
G.  3,  97,  97a0 

TitiuB  seUs  a  locus  religiosus  pro  puro  to  Maevius.  There  is  no  sale,  but  Maevius 
has  an  actio  in  factum  against  Titios  on  account  of  the  misrepresentation.  (D.  11,  7, 
8.1.) 

Julias  agrees  to  deliver  100  tons  of  copper  to  Maevius.  Julius  has  not  got  the 
copper,  and  cannot  perform  his  contract.  The  contract  is  valid.  Impossibility  exists 
only  when  no  human  being  can  perform  the  promise.     (D.  45,  1, 187,  5.) 

^tius  and  Gains  agree  by  stipulation  that  Gaius  shall  give  Titius  the  same  day 
100  aurei  at  Carthage.  The  contract  is  made  in  Borne.  If  each  party  had  previously 
notified  to  bis  agent  in  Carthage  that  such  a  promise  was  to  be  made,  there  is  no 
impossibility  in  the  performance,  and  the  stipulation  is  valid.     (D.  45, 1, 141,  4.) 

The  rule  of  law  is  the  same  if  a  man  stipulates  that  there  shall  be  given 
him  an  object  that  is  sacred  or  devoted,  believing  it  to  be  under  man's  law  ; 
or  public  and  set  apart  for  ever  to  the  people's  use,  as  a  forum  or  a  theatre ; 
or  a  freeman  believing  him  to  be  a  slave ;  or  a  thing  in  which  he  has  no 
right  to  trade  {comfnercium\  or  that  is  his  own.  And  the  stipulation  will  not 
remain  in  suspense,  because  what  is  public  may  become  private,  because  the 
freeman  may  be  made  a  slave,  because  the  stipulator  may  obtain  a  right  to 
trade,  or  the  thing  that  belongs  to  him  cease  to  be  his  :  but  it  is  from 
that  moment  void.  Again,  conversely,  although  at  first  the  thing  is  made 
the  object  of  a  stipulation  that  is  valid,  if  afterwards  it  comes  into  the  same 
case  as  those  above  mentioned,  and  this  not  by  the  promisor's  doing,  the 
stipulation  is  put  an  end  to.  And  not  even  at  the  very  first  will  such  a 
stipulation  as  this  be  valid — "  Do  you  undertake  to  give  me  Lucius  Titius 
when  he  shall  become  a  slave?"  and  the  like.  For  what  by  its  own  nature 
is  outside  ownership  by  us,  can  in  no  way  be  reduced  into  an  obligation. 

(J.  3.  19,  2.) 

Everything  that  is  the  object  of  ownership  can  be  brought  into  a  stipula- 
tion, whether  it  is  a  moveable  or  landed  property.     (J.  3,  19,  pr.) 

Commemum  is  capacity  to  acquire  or  dispose  of  property  according  to  the  forms  of 
the  JM  civile, 

Titius  buys  two  slaves  for  one  price.  At  the  time  of  the  sale  one  of  the  slaves 
was  dead.     The  sale  is  void  as  to  both.     (D.  18, 1, 44.) 

Stolen  goods,  by  the  XII  Tables,  could  not  be  sold.    (D.  18, 1,  34,  S.) 

A  fugitive  slave  also,  by  a  Stnatui  ContuUum,  was  not  capable  of  being  sold.  (D. 
18,  1,  85,  8.) 

Grain  for  public  distribution  could  not  be  sold.     (C.  4,  40,  8.) 

Further,  a  stipulation  is  void  in  which  a  man  through  ignorance  that 


Again,  It  any  man  stipulates  tbat  a  thing  tnat  wiU  become  nis  snail  m 
that  event  be  given  him,  the  stipulation  is  void.     (J.  3,  19,  22.) 

Spots  sacred  or  devoted,  and  also  public  places,  as  a  forum  or  basilica,  it 
is  in  vain  for  anyone  to  buy  knowingly.  But  if  he  buys  believing  them, 
through  the  vendor's  deceit,  to  be  private  property,  or  profane,  he  will  have 
an  actio  ex  etnptOy  that  since  he  may  not  have  the  object,  he  may  yet  recover 
what  it  would  have  been  worth  to  him  not  to  be  deceived.  The  rule  of  law 
is  the  same  if  he  buys  a  freeman  for  a  slave.    (J.  3,  23,  5.) 

GaioB  stipulftteB  for  a  sword  belonging  to  himself  to  be  given  to  him  if  a  oertain 
event  happens.  Before  the  event  happens  the  sword  ceases  to  belong  to  him.  The 
stipulation  is  valid.     (D.  45, 1,  31.) 

Titius  is  owner  of  an  estate  of  which  he  has  not  the  possession.  From  the  peraon 
in  possession  he  6ays  the  right  of  possession,  in  order  that  in  a  suit  for  the  recovery 
of  the  property  he  should  be  defendant,  and  so  escape  the  necessity  for  making  out  his 
title.  The  sale  is  valid,  although,  ex  hypotheH,  the  thing  b  his  property.  (D.  18,  1, 
84.4.) 

Gains  seUs  a  heredilcLS  to  which  he  has  no  right.  If  the  hereditas  sold  actaally 
exists,  he  must  pay  its  value  ;  but  if  no  hereditas  exists,  he  must  restore  the  price,  and 
pay  any  expenses  the  buyer  has  incurred  or  other  damages.     (D.  18,  4,  8 ;  D.  18, 4,  9.) 

Titius  buys  Stichus  from  Gains.  Stichus,  however,  is  really  free.  Is  the  sale 
valid  ?  If  both  Titius  and  Gaius  believe  that  Stichus  is  a  slave,  many  hold  that  the 
sale  is  valid ;  so  if  Gaius,  the  vendor,  alone  knows  ;  but  if  Titius,  the  buyer,  knows 
that  Stichus  is  free,  the  contract  is  invalid.  (D.  18,  1,  70 ;  D.  18,  1,4;  D.  18,  1, 
34,  8.) 

Titius  buys  a  slave  that  both  he  and  the  vendor  believe  to  be  alive.  At  the  time 
of  the  sale  the  slave  is  dead.     There  is  no  contract.     (D.  18,  1,  15,  pr.) 

Titius  bought  a  house  from  Gaius,  neither  of  them  knowing  that  at  the  time  of 
sale  the  house  was  burned  to  the  ground.  Nerva,  Sabinus,  and  Cassius  hold  that  the 
sale  is  void,  and  the  price,  if  paid,  can  be  recovered.  Neratius  says  that  if  it  is  only 
partially  burned,  so  that  a  half  or  more  of  it  remains,  the  sale  is  good,  and  a  fair  abate- 
ment is  to  be  made  from  the  price  ;  but  if  it  is  more  than  half  burnt,  the  sale  is  void. 
Suppose  Gaius,  the  seller,  alone  knew,  and  Titius  did  not.  If  the  whole  house  is 
burnt,  the  sale  is  void  ;  if  any  considerable  part  remains,  the  sale  is  valid,  but  the 
seller  must  pay  damages.  If  Titius  the  buyer  knew,  but  not  Gaius  the  vendor,  the 
sale  is  good,  and  the  whole  price  must  be  paid.  If  both  knew  that  it  was  burnt  in 
whole  or  in  part,  both  h&ve  made  dolus  and  the  contract  is  void.  (D.  18, 1,  57« 
pr.-3.) 

(b.)  Illegal  promises. 

Promises  are  void  wheu  they  are  made  against  some  law,  or 
public  policy,  or  morality.     (C.  2,  3,  6.) 

A  promise  for  some  base  end,  as  to  kill  a  man  or  to  commit  sacrilege,  is 
not  valid.    (J.  3,  19,  24.) 

No  mandate  is  binding  that  is  contrary  to  good  morals,  as  when  Titius 
gives  you  a  mandate  to  steal,  to  do  harm,  or  to  injure  any  one.  For  although 
you  undergo  punishment  on  account  of  that  very  deed,  yet  against  Titius 
you  have  no  action.    (J.  3,  26,  7  ;   G.  3,  157.) 

A  person  under  twenty  promised  by  stipulation  to  release  his  debtor  if  he  manumitted 


An  agreement  that  one  of  the  parties  to  a  contract  should  not  be  responsible  xor  nis 
wilful  acts  and  defaults  {doltu)  is  Toid.     (D.  18,  6,  17,  pr. ;  D.  2,  14,  27,  8.) 

An  agreement  not  to  sue  if  any  theft  or  injuria  be  committed  is  void.  But  after 
a  delict  is  committM  (ato  theft),  an  agreement  may  be  made  not  to  sue  the  wrongdoer. 
(D.  2,  H,  27,  4.) 

Can  a  yendor  impose  on  a  purchaser  an  obligation  not  to  sell  without  the  consent  of 
his  neighbour,  or  not  to  bury  anyone  on  hU  land  ?  He  could  not,  by  mere  pact,  but 
he  oould  by  a  stipxilation  with  a  penalty,  because  the  prohibition  was  not  illegal  and 
the  penalty  could  be  enforced.  (D.  2, 14, 61 ;  D.  11, 7, 11.)  But  Justinian  sanctioned 
all  such  pacts  as  had  for  their  object  to  prevent  the  conversion  of  private  property  into 
a  public  or  sacred  thing.     (C.  4,  54,  9.) 

"  If  you  do  not  make  me  your  heir,  do  you  promise  me  100  aurei  t "  Such  a  stipu- 
lation is  void,  because  it  is  discreditable  {contra  bonot  mores)  to  be  casting  eyes  on  a 
living  man*s  inheritance.     (D.  45,  1,  61 ;  D.  27,  6,  2,  2.) 

An  agreement  between  two  that  the  survivor  should  have  the  whole  of  the  deceased's 
property  is  void,  unless  between  two  soldiers  taking  the  risk  of  a  coming  battle.  (C. 
2,  3, 19.) 

An  agreement  among  heirs  expectant  to  take  the  property  of  the  deceased  in  certain 
shares  ia  void,  unless  the  deceased  agreed  to  it,  and  did  not  change  his  intention  up  to 
his  death.    (C.  2,  8,  80.) 

An  agreement  in  a  marriage  settlement  {pactum  dotale)  that  the  wife  should,  along 
with  her  brother,  take  her  father's  inheritance  in  equal  shares,  is  void,  as  depriving  the 
father  of  freedom  of  testamentary  bequest.     (C.  2,  3,  15.) 

A  woman  in  marrying  a  man  stipulated  for  200  aurei  with  her  husband,  if  he  should 
renew  his  intercourse  with  a  concubine  he  had  at  the  time  of  the  marriage.  The  con- 
tract is  valid.     (D.  45,  1,  121, 1.) 

*'  If  I  marry  you,  will  you  give  me  10  a/urei  t  **  This  w  void,  unless  the  10  aurei 
are  to  be  a  dowry,  because  it  introduces  a  mercenary  element  into  marriage.  (D.  45, 
1,  97,  2.) 

•*  If  by  your  fault  a  divorce  occurs,  do  you  promise  to  give  10  awrei  t "  This  stipu- 
latidn  is  void,  because  it  interferes  with  the  freedom  of  divorce  {libera  matrimonia  cue 
antiquitut  placuit),  and  because  the  parties  ought  to  be  content  with  the  penalties 
fixe<1  by  law.  (C.  8,  89,  2.)  But  it  was  valid  if  it  reserved  penalties  not  exceeding 
thoee  fixed  by  law.     (B.  45,  1,  19.) 

Titia  had  a  son  Maevius  by  her  first  husband,  and  she  married  Gaius  Seius,  who  had 
a  daughter  Cornelia.  Titia  and  Seius  betrothed  Maevius  to  Cornelia,  and  both  Titia 
and  Seius  agreed  to  pay  a  penalty  if  they  obstructed  the  marriage.  Gaius  Seius  died, 
and  Cornelia  refused  to  marry  Maevius.  Were  the  heirs  of  Seius  liable  for  the  penalty  f 
No,  because  it  was  indecent  to  annex  a  penalty  to  the  continuance  even  of  an  existing 
mairiage.    (D.  45,  1,  184,  pr.) 

A  person  promises  by  stipulation  to  marry  his  adopted  sister.  The  contract  Ib 
▼oid,  even  if  the  sister  is  afterwards  emancipated.     (D,  45,  1,  85,  1.) 

An  agreement  by  which  one  person  undertakes  to  conduct  a  lawsuit  of  another, 
receiving  a  certain  share  of  the  proceeds  {pactum  de  quota  liHa),  is  void ;  but  an  agree- 
ment to  advance  money  on  loan  to  support  litigation  is  valid,  if  nothing  but  the  money 
lent  with  lawful  interest  is  to  be  returned.     (C.  4,  85,  20;  D.  2, 14,  53  ;  D.  17,  1,  7.) 

An  agreement  for  the  sale  of  a  poison  that,  even  when  mixed  with  other  ingredients, 
serves  no  useful  purpose,  is  void ;  if  when  so  mixed  it  is  of  use,  the  sale  is  valid. 
(D.  18,  1,  85,  2.) 

The  chief  physicians  {Archiatri)  could  take  a  reward  from  their  patients  when 
recovered,  but  could  not  enforce  any  promise  of  remuneration  made  by  them  when 
sick.    (CIO,  52,9.) 


I.  Slaves  and  freemen  in  mancipio. 

As  regards  slaves  and  persons  in  mandpio^  the  rule  of  law  is  that  they 
can  come  under  no  obligation,  either  to  the  person  in  whose  .poUstas  or 
manciptum  they  are,  or  to  anyone  else.    (G.  3,  104,  as  restored.) 

In  every  contract  there  are  a  creditor  and  a  debtor.  A 
peraon  may  be  incapable  of  being  a  creditor,  but  capable  of 
being  a  debtor  ;  or  he  may  be  capable  of  being  a  debtor  without 
being  capable  of  being  a  creditor.  Incapacity  must  be  con- 
sidered with  reference  to  those  points  separately, 

1.  A  slave  could  not  be  a  creditor,  so  as  to  bring  an  action. 
Even  a  statuliber,  a  slave  to  whom  freedom  has  been  given 

subject  to  the  happening  of  an  event,  cannot  make  himself  a 
creditor.  (C.  4, 14,  1.)  Nevertheless  in  some  instances  effect 
was  given  to  contracts  made  by  slave& 

A  slave  is  mannmitted  and  instituted  heir,  subject  to  a  oondition  by  the  wiU  ol  his 
master.  Before  the  condition  was  fulfiUed,  he  made  a  compromiBe  with  the  ofeditom 
of  the  estate.  Afterwards  the  event  happened,  and  he  entered  on  the  inheritance. 
Could  the  heir  now  meet  the  creditors,  if  they  sued  for  their  whole  debts,  with  the  plea 
that  they  had  by  agreement  waived  their  rights!  {Exeepiio  pacU.)  No,  beoause  a 
slave  was  as  incapable  of  making  a  pact  as  a  contract  But  he  was  not  left  without 
remedy.  He  could  use  the  defence  that  the  demand  of  the  creditors  was  against  good 
conscience  {exceptio  Mi).    (D.  2,  U,  7,  IS.) 

A  master  owes  (as  a  naiwalis  dbligcUio)  a  sum  to  his  slave,  which  on  the  slave's 
manumission  he  pays  to  him,  thinking  he  was  compeUed  to  do  so  by  the  law.  In 
this  the  master  was  wrong,  but  he  cannot  recover  the  money,  because  the  debt  wai| 
binding  in  consdenoe  {quia  naturcUe  agnovil  debUum),     (D.  12,  6,  64.) 

2.  A  slave  cannot  be  a  debtor.  The  promises  made  by  a 
slave  do  not  bind  him,  after  attaining  freedom,  so  as  to  subject 
him  to  any  action.  By  their  contracts,  slaves  cannot  bind 
themselves,  according  to  the  civil  law ;  but  according  to  the 
law  of  nature  they  can  be  either  creditors  or  debtors.^  (D.  44, 
7,  14.)  In  a  few  other  cases,  also,  as  deposit  and  mandate. 
good  conscience  requires  slaves  who  have  been  freed  to  deliver 
up  that  which  is  not  their  own,  but  is  held  in  confidence. 

A  woman  appointed  her  husband  her  heir,  and  gave  freedom  by  way  of  trust  to  her 
slaves ;  among  others,  to  Stichus,  her  husband's  steward.  She  dies,  and  in  the  absence 
of  her  husband  Stichus  obtains  his  freedom  by  decree.  No  action  lies  at  the  instanoe 
of  the  husband  against  Stichus  to  make  him  account  for  his  administratioo.  (D.  40; 
5,  19,  pr.) 

'  Ex  eontrtictibui  autem  civiliter  quidem  non  oUigantur;  ted  naJtwraUitr  oiligantwr 
H  oUigatU,    (D.  44,  7,  14.) 


«•■«>  MeT«M«uo«ooo  cut  «H«M/  vf  j%Miwnm  m^vkkua*  oviuuusy  uu  uic  tn^uibikUio  {^rvuuu  uu»b  uc 

has  manumitted  Stiohus.  This  is  a  considerable  step,  because  although  Stichus  was  free 
before  he  could  be  called  on  to  perform  his  part  of  the  contract,  yet  he  was  a  slave 
when  the  agreement  was  made.  But  here  the  special  character  of  the  equitable  con- 
tracts came  into  play.  The  duty  imposed  on  Stichus  arises  from  the  performance  of 
Sempronius,  and  it  therefore  does  not  exist  until  Stichus  is  free.     (C.  4,  14,  3.) 

Stichus  receives  a  loan  from  Titius,  and  with  the  money  buys  lus  freedom.  Titius 
has  no  action  against  Stichus  to  recover  the  loan  (C.  4,  14,  2),  but  if  Stichus  pays 
Titius,  he  cannot  ask  back  his  money  on  the  ground  that  it  was  not  due.  (D.  46, 
8,  8d.) 

Stichus  applies  for  a  loan  to  Gains.  Gains  requires  security.  Stichus  gives  him 
in  pledge  another  slave,  forming  part  of  his  peeulium.  He  also  induces  Titius,  a 
freeman,  to  become  surety  for  the  debt,  and  another  freeman,  Cornelius,  to  mort- 
gage a  small  farm.  What  remedies  has  Gains  1  He  cannot  sue  Stichus,  but  he 
can  keep  the  slave,  compel  Titius  to  pay  the  debt,  and  Cornelius  to  surrender  the 
farm — ^all,  if  necessary,  until  he  has  recovered  the  whole  of  the  money  lost.  The 
reason  is,  that  the  debt  of  Stichus  is  binding  in  conscience  (naturalU  oblig<Uio),  <D. 
12,  6,  13,  pr.) 

A  silver  vase  is  given  to  a  slave  Pamphilua  for  safe  custody.  Pamphilus  is 
manumitted.  The  owner  can  sue  him  for  the  restoration  of  the  vase.  (D.  16,  3, 
21,1.) 

A  slave,  Stichus,  in  obedience  to  a  mandate  executes  certain  orders.  For  what  he 
does  in  slavery  he  cannot  be  sued  on  attaining  his  freedom,  unless  he  continues  to  act 
after  gaining  his  freedom  on  the  same  mandate,  and  what  he  does  after  manumission 
is  so  closely  united  with  what  he  did  before  manumission  as  to  be  inseparable.  Thus 
Stichus  buys  land  and  builds  on  it,  and  the  building  faUs  into  decay.  After  manu- 
mission he  lets  the  land.  This  alone  can  be  made  the  subject  of  an  action,  not  the 
purchase  of  the  land,  a  quite  different  transaction,  completed  while  he  was  still  in 
•laveiy.     (D.  3|  6, 17.) 

3.  The  incapacity  of  a  slave  to  contract  is  thus  on  a  level 
with  his  incapacity  to  own  propei-ty.  But  just  as  a  slave  could 
enjoy  quasi  rights  of  property,  so  he  might  have  to  the  extent 
of  l^peculium  a  capacity  for  contract.  We  saw  that  as  between 
the  master  and  the  slave  the  peculium  had  no  substantial  legal 
existence;  as  between  the  slave,  however,  and  third  parties, 
the  peculium  was  treated  as  the  slave's  property.  The  slave, 
indeed,  could  not  appear  either  as  plantiff  or  defendant  in  a 
court  of  law,  but  when  he  was  creditor  his  master  could  sue, 
and  when  he  was  debtor  his  master  could  be  sued,  and  was 
responsible  to  the  extent  of  the  peculium.  Generally,  then,  it 
may  be  said,  that  to  the  extent  of  the  peculium  a  slave  could 
make  contracts,  and  bind  himself  in  every  case  where  a  free- 
man could  do  so.     (D.  15,  1,  29,  1.) 

Thus  if  the  slave  were  under  the  age  of  puberty,  he  was  bound  only  where  a  free 
boy  would  be  bound,  if  he  had  not  obtained  the  consent  of  his  Uitores.  (D.  15,  1,  1, 
4.)    There  were,  however,  two  noteworthy  limits  to  the  remedy  of  a  slave's  creditor ; 


answer  lor  tne  aeot  oi  anotner.  ^i^.  lo,  i,  o,  o.;  a  siavo  coaia,  nowevcr,  ws 
a  surety  if  it  was  for  the  sake  of  lus  own  peculium.  (D.  15, 1,  47, 1.)  The  remedy 
of  the  creditor  of  a  slave  was  the  actio  de  peetUio  against  the  master.  It  oould  be 
brought  at  any  time  while  the  riave  was  under  his  master,  and  for  one  year  after  his 
manumission.     (D.  15,  2,  1,  pr.) 

When  the  amount  of  the  peculium  is  in  question,  there  is  first  deducted 
all  that  the  slave  owes  to  his  master,  or  to  anyone  in  his  potestas^  and 
what  remains  over  is  alone  understood  to  be  the  peculium.  Somedmes, 
however,  a  slave's  debt  to  a  person  in  his  master's  potestas  is  not  deducted 
from  the  peculiumy  as  when  the  debt  is  due  to  a  person  forming  part  of  that 
very  s\2lw€s  peculium.  Now  the  bearing  of  this  is,  that  if  a  slave  owes  any- 
thing to  his  vicarius  that  sum  is  not  deducted  from  his  peculium,  Q.  4»  7, 4 ; 
G.  4,  730 

YicariMM  is  a  slave  held  by  another  as  part  of  his  |>eciiZtum. 

There  are,  besides,  certain  actions  in  which  we  do  not  seek  the  entire  sum 
that  is  owed  us,  but  in  which  we  sometimes  obtain  the  entire  sum,  some- 
times less.  For  example,  if  we  bring  an  action  against  the  peculium^  of  a 
son  or  slave,  and  the  peculium  is  not  less  than  we  seek,  then  the  father  or 
master  is  condemned  to  pay  the  entire  sum.  But  if  it  is  less,  then  the 
judex  condemns  him  to  pay  so  far  as  the  peculium  will  go.  How  the 
word  ^^ peculium "  is  to  be  understood  we  will  set  forth  in  its  own  place, 
a.  4,  6,  36.) 

Merx  Peculiaris, — When  the  peculium  was  employed  by  the 
slave,  with  the  knowledge  of  his  master,  as  capital  in  business, 
the  liability  of  the  master  was  somewhat  increased.     (D.  14,  4, 

1.2.) 

Another  action,  too,  has  been  brought  in  by  the  Praetor,  called  tributoricu 
[It  lies  against  a  father  or  a  master,  and  was  established  by  the  Praetors 
edict  "  Concerning  retail  trade  and  goods."]  For  if  a  slave  engages  in  some 
special  trade  with  his  master's  knowledge,  and  contracts  any  debts  therein, 
then  the  Praetor  lays  down  the  law  thus  : — All  the  capital  sunk  in  the  trade 
and  the  profits  he  orders  to  be  shared  between  the  master  (if  an>'thing  shall 
be  due  to  him)  and  the  other  creditors  proportionally.  The  master  is 
allowed  to  aUot  the  amounts,  and  therefore  if  any  creditor  complains  that 
his  share  is  less  than  it  ought  to  be,  the  Praetor  gives  him  this  action,  called 
tributoria,    (J.  4>  7»  3  J  G.  4,  72,  as  restored.) 

The  chief  differences  between  the  peculium  simply,  and  when  it  was  nsed  m  trade 
{merx  peculiaris),  in  addition  to  the  mode  of  distribation,  are  (1)  that  if  the  master 
forbids  the  slave  making  contracts,  as  by  a  notice  in  the  shop,  he  cannot  be  sued  by 
the  actio  tributorici,  although  he  is  still  liable  generally  in  respect  of  the  peculium, 
(D.  15,  1,  47,  pr.)  (2)  The  actio  de  peculio  can  be  brought  against  a  purchaser  of  a 
slave,  but  not  the  <tctio  tributoria  (D.  14, 4, 10).  (3)  The  actio  trUnUoria  is  not  limited 
to  a  year  after  the  manumission  of  the  slave,  but  is  perpetuaL  (D.  14,  4,  7,  5.)  A 
creditor  could  not  bring  both  actions  ;  he  must  elect  between  them.     (D.  14,  4,   12. ) 

II.  Persons  under  potestas  or  manus. 


ALLcnuon  lo  mis  action  ana  to  me  rest  mat  are  usually  given  on  tne  same 
account  against  parents  or  masters.  Now,  whether  it  is  with  slaves  or  with 
persons  in  the  poUsf as  of  a  parent  that  business  is  transacted,  the  rules  of 
law  that  are -observed  are  pretty  much  the  same.  To  avoid,  therefore,  a 
wordy  discussion,  let  us  direct  our  remarks  to  the  case  of  slave  and  master, 
with  the  understanding  that  the  same  remarks  apply  also  to  children  tn 
Potestate  and  their  parents.  If  any  special  rule  is  observed  in  regard  to  the 
latter,  we  will  point  it  out  separately.    (J.  4,  7,  pr. ;  G.  4,  69.) 

But  just  as  we  saw,  in  the  case  of  property,  that  a  son  could 
become  a  true  owner  to  all  intents  and  purposes  (peculium 
castrense) ;  so  again,  under  contract,  the  disabilities  of  a  son  are 
not  so  great  as  those  of  a  slave.  One  distinction  is  obvious. 
The  disabilities  of  a  son  under  potestas  were  temporary ;  the 
death  of  his  father  released  him ;  a  slave  was  a  slave  for  ever, 
unless  released  by  manumission.  The  distinction  is  brought 
(>ut  in  Adstipulatio. 

Again,  a  slave  in  becoming  an  adstipulator  acts  in  vain,  although  by  a 
stipulation  in  any  other  case  he  acquires  for  his  master.  The  same  rule 
holds  for  a  person  in  mancipio^  according  to  the  better  opinion  ;  for  he  is  in 
the  position  of  a  slave.  He,  again,  that  is  in  a  father's  potestas^  acts  not  in 
vain,  but  he  acquires  nothing  for  his  parent,  as  he  would  by  stipulation  in 
any  other  case.  And  even  against  himself  an  action  is  available  only  if  he 
goes  out  of  the  potestas  of  his  parent  without  a  capitis  deminutio — by  his 
father's  death,  for  instance,  or  by  being  himself  installed  as  Flatnen  Dialis. 
What  we  have  said  must  be  understood  to  apply  to  a  filia/amilias  and  to  a 
wife  in  manu  as  welL    (G.  3,  1 14.) 

1.  A  person  under  pofe^fcw  cannot  be  either  creditor  or  debtor 
to  his  paterfamilias. 

Again,  a  stipulation  is  void  if  made  by  you  with  a  person  in  your  power ; 
or  conversely,  if  made  by  him  with  you.  But  a  slave  can  come  under  no 
obligation  either  to  his  master  or  to  anyone  else ;  whereas  filiifamilias  can 
come  under  obligation  to  others.     (J.  3,  19,  6  ;  G.  3,  104.) 

2.  In  respect  of  other  persons,  the  general  rule  is  that  a  son 
cannot  be  a  creditor,  but  may  be  a  debitor,  and  can  be  sued  on 
his  contracts.  This  makes  a  marked  difiference  between  the 
son  and  the  slave.     (D.  44,  7,  39.) 

(1.)  Filiuafamilias  as  creditor. — The  general  rule  was  that  a 
son  acquired  for  his  father,  not  for  himself.  We  have  already 
seen  imder  what  circumstances  a  son  could  sue  for  injuries  done 
to  him  (p.  50).  He  could  also  sue  in  the  action  for  depositum 
(D.  16,  3,  19) ;  commodatum  and  the  interdict  quod  vi  aut  clam 
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(2.)  Filiusfamilias  as  debitor, — When  a  son  makes  a  promise, 
he  can  be  sued  exactly  as  it  he  were  a  paterfamilias.  (D.  45, 1, 
141,  2 ;  D.  46,  4,  89  4.)  If  he  has  a  peculitan,  his  paterfamiliaB 
may  also  be  sued.     (D.  15,  1,  44 ;  D.  15,  1,  45.) 

Gftius,  son  of  Titius,  is  a  member  of  a  firm.  Titius  emancipates  him.  Does  thk 
dissolve  the  partnership,  and  against  whom  have  the  other  partners  a  remedy  ?  The 
partnership  ia  not  dissolved,  although  it  would  have  been  if  Gains  bad  been  a  slave. 
(D.  17,  2,  58,  8.)  The  partners  have  an  action  against  Titius  (so  far  as  Gaius  has  soy 
peculium)  for  all  obligations  incuired  before  the  emancipation.  Also  Gains  can  be 
sued  in  respect  of  all  his  transactions  with  the  firm  before  or  after  the  emanclpatioiL 
(D.  17,  2,  58,  2.) 

It  must  be  remembered  that  in  respect  of  peculium  castrense 
a  son  was  as  perfectly  capable  of  making  contracts  as  if  he 
•were  not  under  poteetas. 

It  is  most  probable  that  between  a  son  and  a  daughter  under 
poteatas  the  Roman  law  recognised  no  difference  in  respecfc  of 
the  capacity  to  contract.     (D.  14,  6,  9,  2.) 

III.  Women  in  tutela. 

The  rule  of  law  is  the  same  for  women  in  tutela,    (G.  3,  108.) 

It  will  be  convenient  to  defer  this  head  of  incapacity  until  the  "Perpetual 
Tutelage  of  Women  "  is  examined.     (See  Div.  IL) 

(b.)  Incapacity  arising  from  Mental  Weakness. 
I.  Mental  alienation  {furiosi^  mente  capti). 

A  madman  can  transact  no  business,  because  he  does  not  understand 
what  he  is  doing.    (J.  3,  19,  8  ;  G.  3,  106.) 

The  incapacity  of  the  insane  is  absolute.  They  are  incapable 
of  either  judging  prudently  of  their  own  affairs,  or  of  under- 
standing the  effect  of  their  own  acts.  They  cannot,  therefore, 
acquire  any  rights  that  involve  consent;  they  cannot  be 
creditors  any  more  than  debtors.  (D.  44,  7,  1,  12  ;  D.  50,  17, 
40.)  For  this  pui-pose,  acute  insanity  (furor)  or  imbecihtj 
(dementia)  has  the  same  effect.  (C.  5,  4,  25.)  In  the  case,  how- 
ever, of  those  subject  to  paroxysms  of  insanity,  separated  by 
lucid  intervals,  there  was  no  reason  why  their  legal  incapacity 
should  be  sustained;  and,  accordingly,  it  was  held  that  a 
person,  sometimes  insane,  could,  when  in  a  rational  mood, 
bind  himself  and  others  by  contract  (C.  4,  38,  2.)  A  question 
arose  in  regard  to  those  under  curators,  whether  in  a  lucid 
interval  the  office  of  curator  wAs  only  suspended,  or  whether 
the  return  of  the  patient  to  sanity,  although  he  was  not  per- 


affected,  but  that  while  the  lucid  interval  lasted  the  curator 
should  refrain  from  acting.     (C.  5,  70,  6.) 

IL  Persons  under  the  age  of  puberty  (impuherea), 

1.  Could  they  be  creditors!  The  answer  is  clearly  and 
indisputably  in  the  aflSrmative. 

A  pupillus  can  bring  another  under  obligation  to  him  even  without 
authority  from  his  tutor.  But  what  we  have  said  of  pupilli  is  true  only  of 
those  that  already  have  some  understanding.  For  an  infant,  or  very  nearly 
so  (infantiae proximus),  differs  little  from  a  madman,  hecaiuse  pupit/t  at  such 
an  age  have  no  understanding.  But  in  the  case  of  those  that  are  not 
infants,  but  only  very  nearly  so,  for  their  benefit  the  law  is  interpreted  very 
favourably,  so  that  they  have  the  same  rights  as  those  that  are  very  near 
puberty.    (J.  3,  19,  9-10 ;  G.  3,  107-109.) 

According  to  the  text,  a  child  that  can  speak  can  be  a  stipu- 
lator, but  not  a  proraiser;  a  creditor,  but  not  a  debtor.  (D.  26, 
8,  9,  pr. ;  C.  8,  39,  1.) 

2.  Could  they  be  debtors  ! 

A  pupilltis  can  rightly  transact  business  of  any  kind,  if  only  his  tutor  is 
employed,  whenever  his  authority  is  needed,  as  when  the  pupillus  himself 
is  coming  under  an  obligation.    (J.  3,  19,  9 ;  G.  3,  107.) 
'     But  a  child  under  puberty  in  his  parent's  potestas  cannot,  even  with  his 
father's  authority,  come  under  an  obligation.    (J.  3»  I9>  ^o.) 

What  legal  eflfect,  if  any,  belonged  to  those  promises  made 
by  children,  under  the  age  of  puberty,  without  the  sanction  of 
a  tutor  t  Did  such  promises  give  rise  to  natural  obligations,  or 
were  they  absolutely  void  1  On  this  question  may  be  ranged 
in  controversy  the  classical  jurists  as  well  as  their  modern 
commentators. 

Rufinus,  a  jurist  who  seems  to  have  been  a  contemporary  of 
Paul  and  Ulpian,  answers  the  question  with  an  unqualified 
negative  (D.  44,  7,  59),  and  Neratius,  who  attained  promotion 
under  Trajan  and  Hadrian,  clenches  his  view  by  the  statement, 
that  even  if  a  pupillus  pays  a  debt  contracted  without  the  sanc- 
tion of  a  tutovy  he  may  recover  the  money,  because  it  is  not  even 
a  debt  due  by  conscience  (quia  nee  natura  debet).  (D.  12,  6,  .41.) 
On  the  other  hand,  the  names  of  three  far  greater  jurists, 
Papinian,  Paul,  and  Ulpian,  can  be  quoted  on  the  opposite 
side.  (D.  46,  3,  95,  4;  D.  46,  2,  1,  1;  D.  35,  2,  21,  pr.;  D.  3, 
5,  3,  4.)  The  weight  of  authority,  therefore,  rests  with  the 
view  that  a  pupillus  contracts  a  natural  obligation,  when  he 
acts  \nthout  the  sanction  of  his  tutor. 


their  lifetime  either  under  potestas  or  ttUehj  was    singularly 
indulgent  to  the  male  sex,  and  a  boy  suflSciently  mature  to 
be  capable  of  marriage  at  once  attained  his  legal  mojority.     In 
the  course  of  time  the  inconvenience  of  so  vague  a  standard  led 
to  the  fixing  of  fourteen  years  as  at  once  the  age  of  puberty  and 
of  legal  majority.   Before  B.0. 183,  a  law  {lex  Plaetoria)  was  passed 
deciding  that  those  who  took  fraudulent  advantage  of  minors 
under  twenty-five  should  be  criminally  punishable.    (C.  Th.  8, 
12, 2.)   This  remedy  was  too  severe  to  be  of  much  practical  use, 
and  accordingly  we  find  that  the  law  was  finally  determined  by 
the  edict  of  the  Pr»tor,  who  provided  a  remedy  more  suited 
to   the  necessities    of   the    case.     The  intervention   of   the 
Praetor  was  guided  and  limited  by  a  spirit  of  equity.     It  was 
his  object  to  prevent  minors  being  taken  advantage  of,  while 
avoiding  the  equally  great  danger  of  nullifying  their  legal  acts, 
and  so  depriving  them  of  the  benefits,  as  well  as  the  snares,  of 
contract.     (D.  4,  4,  24,  1.)     We  must  start,  therefore,  with  the 
proposition  that,  except  in  so  far  as  the  Preetor  interfered,  a 
person  above  the  age  of  puberty  had  full  legal  capacity  for 
every  species  of  contract.     Moreover,  if  a  minor  chooses   to 
have  a  curator,  he  could  not  bind  himself  without  the  consent 
of  his  curator;   but  if  such  consent  was  given,  the  contract 
could  upon  no  pretext  be  upset.     (C.  2,  22,  3.)     If,  however,  no 
curator  was  appointed,  a  minor  could  enter  into  any  contract, 
and  bind  himself  eflFectually,  even  as  surety  for  another  (D.  4, 
4,  7,  3),  subject  to  this  qualification,  that  if  an  undue  advantage 
had  been  taken  of  his  youth,  or  by  his  own  imprudence,  with- 
out the  fault  of  the  creditor,  he  had  unwisely  contracted  an 
obligation,  he  could  apply  to  the  Praetor  to  have  the  transaction 
rescinded  (restitutio  in  integrum).     (D.  4,  4, 49  ;  D.  4,  4,  7,  1.)    It 
was  not  necessary  that  the  creditor  should  have  taken  in  the 
minor;    it  was  enough   if  the  minor  by  his  own  folly  had 
contracted  an  obligation  that  M'^ould  iufiict  upon  him  serious 
loss.     (C.  2,  22,  5,  pr.;  C.  2,  22,  5,  1;  D.  4,  4,  44.)     In  con- 
sidering this  point,  the   Praetor  was  not  tied  down  to  the 
event;  the  question  was  whether,  having  regard  to  the  cir- 
cumstances at  the  time,  the  contract  was  an  imprudent  one. 
(D.  4,  4,  11,  4.)     No  relief  was  given  when  the  minor  had 
himself  been  guilty  of  fraud.     (D.  4,  4,  9,  2.)     If  on  attaining 
twenty-five  a  minor  ratified   any   contract  previously  made 
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40,  25.; 

IV.  Spendthrifts  (Prodigt). 

Spendthrifts  interdicted  from  the  management  of  their  pro- 
perty are  at  the  same  time  disabled  from  making  contracts  that 
would  impair  their  estate.     (D.  50,  17,  40.) 

Fourth — Extension  op  iNVESTmvE  Facts — Agency. 

A  perfect  type  of  agency  implies  three  things — (1)  that  the 
authority  of  the  agent  is  derived  from  the  consent  of  the 
principal;  (2)  that  the  agent  can  neither  sue  nor  be  sued  in 
respect  of  the  contracts  he  makes  for  his  principal ;  and  (3) 
that  the  principal  alone  can  sue  or  be  sued.  If  A.  acts  for  B. 
without  B.'s  knowledge  or  consent,  he  may  make  himself  re- 
sponsible to  B.,  but  he  is  not  an  agent  K  the  agent  alone 
can  sue  or  be  sued,  there  is  no  real  agency.  Thus  in  an 
ordinary  mandate,  if  A.  asks  B.  to  buy  the  farm  of  C,  and  B.  does 
buy  it,  A.  cannot  sue  C.  on  the  contract ;  he  can  only  compel  B. 
to  sue  C,  or  rather  compel  B.  to  allow  him  to  sue  C.  in  B.'s  name. 
In  like  manner  C.  cannot  sue  A.  the  principal,  but  must  sue  B., 
who  has  in  turn  an  action  against  A.  for  indemnity.  Again  if 
either  the  agent  or  the  principal  may  be  sued,  then  the  agent 
is  personally  responsible  for  the  performance  of  the  contract, 
and  in  effect  is  a  surety.  In  order,  therefore,  to  have  true 
agency,  it  is  necessary  that  the  agent  should  act  by  the 
authority  of  the  principal,  that  the  agent  should  be  entirely 
irresponsible,  and  the  principal  exclusively  responsible. 

The  early  Boman  law  of  Contracts  was  absolutely  destitute 
of  the  notion  of  agency.  Two  reasons  may  be  €tssigned  for 
this  poverty.  In  the  first  place,  the  rule  that  everything 
acquired  by  a  slave  or  son  under  potestas  belonged  to  the 
pateffatmili(X8^  removed  to  a  certain  extent  any  urgent  necessity 
for  an  elastic  law  of  agency.  But,  in  the  second  place,  it  must 
be  remarked  that  the  absence  of  agency  characterises  every 
dep€uiinent  of  the  ancient  law.  We  have  seen  that  no  agency 
was  admissible  in  the  formal  modes  of  conveying  property 
(p.  178);  we  shall  see  that  under  the  old  forms  of  Civil  Procedure 
{legis  aeticnea)  the  principle  was  rigorously  enforced  that  one 
freeman  could  not  represent  another.  In  the  law  of  Property, 
agency  was  admitted  through  the  doctrine  of  possession ;  in 
the  law  of  Procedure  attorneys  or  procurators  were  admitted! 
through  the  introduction  of  a  more  flexible  form  of  proceeding 
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witn  tne  important  aistinction  tnat  runs  tbrougnont  the  wnole 
Roman  law, — the  distinction  between  formal  and  non-formal. 
No  agency  was  ever  admitted  in  the  Roman  law  in  respect  of 
any  formal  transaction ;  and  where  agency  was  introduced,  it 
was  by  superseding  the  formal  by  a  non-formal  element. 

It  is  not  di£Scult  to  understand  how  the  idea  of  agency  or 
representation  should  appear  incongruous  in  respect  of  formal 
transactions.  The  old  forms  of  mancipatio,  eessio  in  jursy  8tipt^ 
latio,  legis  actiones,  were  highly  solemn  and  dramatic.  They 
possessed  in  the  eyes  of  the  Romans  a  species  of  sacramental 
efficacy.  How,  then,  could  the  benefit  of  one  of  these  oeite- 
monies  be  given  to  a  person  that  had  taken  no  part  in  them, 
had  repeated  none  of  the  sacred  words,  nor  performed  a  single 
act  in  the  ceremony  f  We  can  easily  understand  how  to  an 
old  Roman  it  was  absolutely  inconceivable  that  the  duty  or 
right  acquired  through  the  observance  of  the  solemn  forms  of 
law  could  be  transferred  to  a  person  taking  no  share  in  the 
performance.  We  have  now  to  consider  the  steps  by  which 
the  Roman  law  approached — ^it  never  reached — a  true  law  of 
agency. 

L  To  what  extent  did  the  old  law  provide,  within  the  cirde 
of  the  family,  a  substitute  for  agency  t 

For  the  present  purpose  no  distinction  exists  between  slaves, 
persons  under  the  potestasy  wives  in  manu,  and  free  persons  in 
mandpio.  To  all  alike  the  rule  applies,  that  all  rights  they 
acquire  (whether  in  rem  or  in  personam)  belong  to  the  peraon  in 
whose  power  they  are. 

After  setting  forth  the  kinds  of  obligations  that  arise  from  contract,  or  as 
if  from  contract,  we  must  note  this — ^that  we  can  acquire  not  only  through 
ourselves  personally,  but  through  those  persons  that  are  in  our  patestas 
\manus  or  mandptum\;  our  slaves,  for  instance,  or  sons.  But  between 
those  there  is  a  distinction.  What  we  acquire  through  our  slaves  becomes 
entirely  ours ;  but  what  we  acquire  through  our  children  in  potestaie^  as 
the  result  of  an  obligation,  must  be  divided  after  the  fiashion  of  the  distinc- 
tion made  by  our  constitution  between  the  ownership  and  the  usufruct  of 
property ;  so  that  of  all  the  advantages  coming  to  him  from  the  action,  the 
father  may  have  the  usufruct,  while  the  ownership  is  reserved  for  the  son. 
(It  is  understood,  of  course,  that  the  father  brings  his  action  in  accordance 
with  the  division  made  by  our  recent  constitution.)    (}.  5, 28,  pr. ;  G.  5, 163.) 

In  the  oMe  of  children  under  the  |x><eito«,  the  disability  hi  oontrsota,  m  it  flows 
from,  BO  it  does  not  go  beyond,  the  dlMbility  in  property.  To  the  extent  to  whidi  a 
child  is  an  independent  proprietor,  he  can  contract  freely. 
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his  master.    The  same  rule  of  law  applies  to  children,  too,  m  a  fathei's 
potestas^  in  the  cases  in  which  they  can  acquire.    (J.  5,  17,  i.) 

Here  there  are  two  of  the  elements  of  agency,  but  the  third 
is  wanting.  The  owner  alone  can  sue,  the  slave  cannot :  so 
far  that  agrees  with  the  correct  idea  of  agency.  But  the 
great  difference  between  this  case  and  agency  is,  that  the 
acquisition  takes  effect  by  operation  of  law,  without  the 
knowledge  or  authority  of  the  master,  and  even  in  opposition 
to  his  express  command.  (D.  45,  1,  62.)  The  slave  is  a 
conduit-pipe,  not  an  agent ;  he  is  a  mechanical  medium  for 
transmitting  rights,  not  an  authorised  agent  to  contract  them. 
The  slave  is  regarded  as  the  mere  voice  of  his  master.  (D.  45. 
1,  45,  pr.)  This  relation  has  sometimes  been  explained  by  the 
terms  "  unity  of  person :  ^  there  is  a  imity  of  person  between 
slave  and  master,  father  and  son,  such  as  to  make  the  act  of 
the  slave  or  son  the  act  of  the  master  or  &ther  respectively.^ 
A  more  successful  attempt  at  darkening  coimsel  by  words  with- 
out understanding  could  scarcely  be  imagined.  The  word 
^  person "  has  at  least  four  distinct  juridical  meanings,  and 
when  we  add  to  so  equivocal  a  term  the  additional  idea  of 
'<  unity,"  ambiguity  attains  a  climax.  We  had  better,  therefore, 
be  content  to  state  the  rule  in  plain  and  intelligible  language, 
as  it  is  stated  in  the  passage  from  the  Institutes. 

A  slave  hebnging  to  Titiiu,  under  the  false  idea  that  he  helonged  to  Gains,  made 
*  stipulation  for  10  aiwni  to  he  paid  to  Gains.  Neither  Titios  nor  Gains  can  sne  for 
the  money  : — not  Gkdus,  beoanse  he  is  not  owner  ;  not  Titios,  because  the  stipulation 
has  been  made  eaapretdy  for  Gains,  to  whom  alone  the  promiser  intended  to  bind  him- 
setf.     (D.  45,  8,  80.) 

Stichus  stipulates  with  Pamphflus,  a  freedman  of  his  master  Titios,  for  the  usual 
sendees  required  from  a  freedman  {mperae  UheHonim),  The  stipulation  is  void,  because 
these  services  can  be  due  only  to  the  patron  himsell    (D.  46,  8,  88.) 

Stichus  being  ill,  is  abandoned  by  his  master.  He  recovers  and  stipulates  for 
1  aurtui  from  Cornelius.  This  la  void,  for  it  does  not  accrue  to  his  master,  who  has 
given  liim  up  ;  nor  can  it  accrue  to  Stichus,  who  still  continues  a  slave.   (D.  45, 3,  86. ) 

Exception. — But  when  some  act  is  one  of  the  points  in  a  stipulation, 
then  in  any  case  the  person  of  the  stipulator  is  a  point  also.  If,  for 
instance,  a  slave  stipulates  that  he  shall  be  allowed  to  pass  on  foot  or  drive, 


^  The  phrase,  indeed,  occurs  in  the  Code  (C.  6,  26,  11,  Cvm  et  natwra  pater  et 
JUiui  eadem  eae  pertona  pene  intelliganiwr— For  by  nature  father  and  son  are  under- 
stood to  be,  one  may  almost  say,  the  same  person),  but  in  a  sense  totally  different.  In 
that  passage,  it  merely  signiileB  that  for  certain  purposes  of  substitution  in  Wills, 
lather  and  son  were  to  count  as  one  person  only. 
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A  slave  or  fiUusfamilioi  stipalateB  for  10  awrei  or  PamphiluSi  *'  whichever  he 
chooses.*'  The  choice  is  «  fact,  and  must  be  made  by  the  slave  ;  it  camiot  be  made  by 
the  master.     (D.  46,  1,  141,  pr.) 

1.  Separation  of  Bonitarian  and  Quiritarian  ownership  (ntidfwm 
jus  QuiHtium,) 

But  he  that  has  the  bare  Jus  Quirittum  in  a  slave,  although  he  is  his 
master,  is  yet  understood  to  have  less  right  over  that  property  than  he 
that  has  the  usufruct,  and  than  the  possessor  in  good  faith.  For  it  is  held, 
that  what  the  slave  acquires  can  in  no  case  go  to  him.  So  far  is  this  carried 
that  some  think  that  even  if  the  slave  stipulates  that  a  thing  shall  be  given 
to  him  by  name,  or  accepts  a  thing  conveyed  by  mancipoHo  in  his  name,  yet 
nothing  is  acquired  for  him.    (G.  3,  166.) 

In  this  separation  of  the  beneficial  from  the  technical  ownership,  the  slave  acquired 
for  the  beneficial,  not  for  the  technical  owner.  The  distinction  itself,  as  we  have  seen, 
between  the  two  kinds  of  ownership,  was  obsolete  before  the  time  of  Justinian. 

2.  Slave  held  in  joint-ownership. 

It  is  certain  that  a  slave  held  in  joint-ownership  acquires  for  each  master 
according  to  his  share.  But  to  this  there  is  an  exception — when,  namely,  he 
acquires  by  stipulating  for  one  by  name  ;  or  by  receiving  what  is  conveyed 
by  mancipatio  for  him  alone,  as  when  he  stipulates  thus,  "  Do  you  undertake 
that  it  shall  be  given  to  my  master,  Titius  ?  **  [or  receives  a  thing  conveyed  by 
mancipatio  thus,  "  This  thing  I  assert  to  be  the  property  ex  jure  Quiritium 
of  my  master,  Lucius  Titius,  and  let  it  be  bought  for  him  with  this  bronze 
and  balance  of  bronze."]    (J.  3,  28,  3 ;  G.  3,  167.) 

It  is  questioned  whether  the  fact  that  an  order  comes  in  from  one  of  his 
masters  has  the  same  effect  as  the  addition  of  the  name  of  one  master.  Our 
teachers  think  that  what  is  acquired  goes  to  him  alone  that  gave  the  order, 
just  as  if  the  slave  had  stipulated  for  him  alone  by  name,  or  had  received  a 
thing  by  mancipatio  for  him  alone.  The  authorities  of  the  opposing  school, 
however,  believe  that  the  acquisitions  go  to  both  masters,  just  as  if  no  one 
had  come  in  to  give  an  order.    (G.  3,  167  a.) 

But  if  by  order  of  one  master  the  slave  makes  a  stipulation,  then  he 
acquires  for  him  alone  that  ordered  him  to  do  this,  as  has  been  said  above. 
The  case  was  formerly  doubtful ;  but  it  is  perfectly  clear  after  our  decision. 
Q.  3,  28,  3.) 

If  a  slave  held  in  joint-ownership  makes  a  stipulation,  he  acquires  for 
each  of  his  masters  an  amount  proportioned  to  his  share  as  master.  But  if 
he  acted  by  the  orders  of  one,  or  stipulated  for  one  alone  by  name,  then  to 
that  one  alone  what  is  acquired  will  go.  And  when  a  slave  held  in  joint- 
ownership  stipulates  for  something  that  one  of  his  masters  cannot  acquire, 
it  is  acquired  entire  for  the  other,— as  when  the  thing  that  he  stipulates  shall 
be  given  belongs  to  one  master.    (J.  3,  17,  3.) 

Stichos  is  a  slave  of  Lucius  Titius  and  Qains  Seius,  Titiiis  having  one-thiid  share, 
and  Seius  two-thirds.      Stichos  makes  this  stipulation,   "Do  you  promise  to  givii 


StkshiiB.— *<Do  yoa  promiBe  to  give  12  anirei  to  my  maBten?"  In  thk  oase,  m 
tbey  are  not  named,  Ladus  Titius  and  GaioB  Seios  will  take  aocording  to  their  shares 
— T^ns  4  OMrei  and  Seius  8. 

StiohTis.— ''Do  yon  promise  to  give  12  aurei  to  Lncine  Tttins  and  Qains  Swam,  my 
masters  7 *'  Here,  as  the  masters  are  named,  the  additional  words,  "my  masters^"  are 
treated  as  surplusage,  and  the  two  masters  will  divide  the  12  murei  eqnally  between 
them.     (D.  46,  8,  37.) 

dtiohns  is  a  slave  of  Jnlian  and  Cornelias.  Jnlian  allows  Stiohns  a  peouUum,  Out 
of  ttmtpeeuHum  Stichns  gives  a  loan  to  Semprcaiias  ;  and  by  stipulation,  Sempronios 
promises  to  repay  the  amount  to  Cornelius.  Which  is  the  stronger  claim— that  of  Cor- 
nelias, who  18  named  in  the  stipulation,  or  of  Julian,  whose  money  has  been  lent 
oott  Undoubtedly  Cornelius  can  sue  on  the  stipulation ;  but  he  will  be  repelled  by 
the  plea  that  his  demand  is  against  good  oonscienoe  {excepUo  doU  mali),  that  he  jb 
taking  advantage  of  a  technical  right  to  possess  himself  of  money  really  belonging- to 
Julian.     (D.  45,  8,  1,  2.) 

Pamphilus  is  a  slave  of  Titius  and  Maeviui.  He  makes  the  following  stipulation : 
"  Do  you  promise  to  give  10  mirei  to  Titius  within  twenty  days  f  If  you  do  not  pay 
that  amount  to  Titius  within  the  time,  do  you  then  promise  20  awrei  to  Maevius?*' 
These  are  two  stipulations,  the  first  simple  and  unconditional ;  the  second  conditional 
on  the  non-performance  of  the  first.  Therefore  Titius  can  sue  for  the  10  aiurei  as  well 
as  Maevius  for  the  20,  after  the  time  has  elapsed.  But  Titius  will  be  repelled  by  the 
exeepHo  doU  rnali,  and  Maevius  alone  will  be  permitted  to  sue.     (D.  45,  8,  1,  6.) 

Stichns  is  a  slave  of  Titius  and  Maevius,  and  stipulates  thus  :— "  Do  you  promise 
to  give  Titius  10  mtrei,  or  to  give  a  farm  to  Maevius  f "  The  rule  is,  that  a  stipula- 
tion is  acquired  for  the  master  who  is  named,  but  here  both  are  named  in  such  a  way 
as  to  make  it  impossible  to  determine  which  is  entitled.  The  stipulation  is  therefore 
void  for  uncertainty.     (D.  45,  S,  10 ;  D.  45,  8,  9,  1.) 

A  slave  belonging  to  two  men  stipulates  for  a  right  of  way  or  other  praedial  ser- 
vitude, without  mentioning  the  name  of  either  master.  One  of  the  masters  has  land 
to  which  such  right  of  way  or  other  servitude  can  attach ;  the  other  has  not.  The 
right  of  way  or  other  servitude  is  acquired  for  the  first  only.    (D.  45,  8,  17.) 

Stichus  belongs  to  Titius  and  Maevius.  Maevius  is  about  to  marry,  and  Stichus 
stipulates  for  a  dowry  {doi).    It  accrues  to  Maevius  alone.     (D.  45,  8,  8.) 

3.  Slave  or  freeman  bona  Jide  possessed:  slave  held  in 
usufruct  or  use. 

What  is  acquired  through  freemen  and  slaves  belonging  to  others,  but  in 
good  faith  in  your  possession,  goes  to  you.  But  in  two  cases  only, — when 
they  acquire  by  their  own  toil,  or  by  dealing  with  what  is  yours.  (J.  3,  28, 
I  ;  G.  3,  164.) 

What  is  acquired  too  through  a  slave  in  whom  you  have  the  usufruct  or 
the  use  in  like  manner  in  those  same  two  cases,  goes  to  you.  Q*  3)  28,  2  ; 
G.  3,  165.) 

Stichus,  a  slave  having  a  peculiuvi,  falls  into  the  poesesrion  of  Maevius,  who 
thinks  himself  the  heir  of  Stichus*  master.  Maevius  gives  a  loan  to  Titius  of  a  part 
of  the  pecuUum,  and  Stichus  stipulates  for  repayment  to  Maevius.  Gaius,  the  true 
heir,  can,  notwithstanding  the  stipulation,  recover  the  money  lent  as  his  own  property. 
(D.  45,  8,  1.  1.) 

A  father  died  intestate,  having  in  his  power  a  son  Titius  and  a  daughter  Titia. 
litia  thought  nothing  was  left  by  her  father.     Titius  got  possession  of  the  whole 


with  the  pnrohaser  for  the  price.  Could  TitU  olaim  an j  part  of  the  benefit  of  that 
ttipolation,  seeing  that  she  was  jointly  entitled  with  the  infant  daughter  of  Titina  to 
the  slave  ?  Although  Arethusa  was  bonajide  possessed  by  the  infant  daughter,  still, 
says  Paul,  as  the  property  of  the  grandfather  was  oommon  to  Titia  and  the  daughter 
of  Titias,  the  whole  price  cannot  aoome  to  the  infant  daughter ;  but  it  must  be  equally 
divided  between  her  and  lltia.     (D.  45,  8,  20,  1.) 

Pamphilus,  a  slave  of  Titius,  is  stolen  by  Calpumius.  PamphUus  makes  stq>ulatioiia 
on  behalf  of  Oalpumius.  These  are  absolutely  void.  They  cannot  accrue  for  a  thief. 
I^  however,  Pamphilus  makes  stipulations,  not  naming  Calpumius,  Titiu%  as  the  owner 
of  Pamphiltts,  will  have  a  right  to  sue  on  theoL     (D.  45,  8, 14.) 

4.  A  slave  belonging  to  a  vacant  inheritance.  (Servtu 
hereditaiis  jacentis), 

A  slave  in  virtue  of  his  maister's  persona  has  the  right  of  making  a  stipu- 
lation. Now  an  inheritance  in  most  respects  stands  in  the  place  of  the 
deceased  person.  Therefore  what  a  slave  belonging  to  the  inheritance 
stipulates  for  before  the  inheritance  is  entered  on,  he  acquires  for  the 
inheritance ;  and  thus  it  is  acquired  also  for  him  that  afterwards  becomes 
heir.    Q- 3»  17,  pr.) 

The  point  here  settled  in  the  affirmative  by  Justinian  was  disputed  between  the 
Proculians  and  Sabinians.  The  Proculians  asserted  that  a  stipulation  made  by  a  slave 
before  the  entiy  of  the  heir  was  void,  because  the  heir  was  at  the  time  a  stranger. 
The  Sabinians  got  over  the  difficulty  by  the  fiction,  that  once  an  heir  entered,  he 
must  be  regarded  as  succeeding  his  ancestor  at  the  moment  of  his  death.  Hie 
stipulation,  to  be  valid,  must  be  made  on  behalf  of  the  ''inheritance  "  or  the  '*  future 
heir ;  **  but  if  made  for  the  person  who  afterwards  became  heir  by  name,  the  stipulatioD 
is  void.    (D.  45,  8,  16.) 

IL  By  the  jtcs  civile  a  master  conld  not  be  bonnd  by  the  pro- 
mises of  his  slave.  "  Our  slaves  can  better  our  condition,  but 
cannot  make  it  worse."  *  The  result  was  that  a  slave  could  not 
make  any  contract  for  his  master,  involving  reciprocal  duties^ 
as  a  sale  or  letting  on  hire.  But  he  could  stipulate  or  lend  for 
his  master.  This  was,  however,  a  poor  set-off  to  the  fact  that 
he  could  neither  buy  nor  sell. 

The  disabilities  of  the  slave's  position  were  removed,  partly 
by  treating  him  as  a  principal  having  a  capacity  to  contract 
{actio  de  peculio,  actio  tributoria),  and  partly  by  treating  him  as 
an  agent  to  bind  his  master  {actio  quod  jtusuy  actio  de  in  rem 
verso). 

If,  therefore,  it  was  by  the  [father's  or]  master's  orders  that  the  business 
was  transacted  with  the  son  or  slave,  the  Praetor  promises  an  action  against 

1  Mdior  eondUio  nottra  per  eervoifen  poteU,  deterior  fieri  non  poUeL  (D.  60,  17, 
188.) 


Again,  the  Praetor  has  set  forth  an  action  concerning  the  peeuHum  of 
slaves  and  oi  JUiifamHias^  and  an  action  to  try  whether  the  plaintiff  has 
made  oath,  and  many  others.    (J.  4, 6,  8.) 

The  actio  de  pecuHo  against  a  father  or  master  has  been  framed  by  die 
Praetor,  because,  although  by  the  contracts  of  children  and  slaves  die 
parents  and  masters  are  not  actually  bound  by  the  law,  yet  it  would  be  only 
fair  that  they  should  be  condemned  to  pay  as  far  as  the  pecuHum  will  go ; 
for  it  is,  so  to  speak,  the  patrimony  of  sons  and  daughters,  and  of  slaves  ako. 
The  Praetor  too, when  a  man  at  his  adversary's  demand  has  made  oath  that 
the  debt  which  he  demanded  is  due  to  him,  most  rightftdly  gives  him  an 
action  to  try  not  whether  the  money  is  due  him,  but  whether  he  has  made 
oath  that  it  is.    (J.  4,  6,  lo-i  i.) 

And  further,  an  action  has  been  brought  in  concerning  ^^peculium^  and 
concerning  what  has  been  applied  for  the  master's  good  (depecuUo  deque  eo 
quod  in  rem  donUni  versum  erii).  Although,  therefore,  the  business  was 
transacted  without  the  nuuter's  wish,  yet  if  anything  has  been  applied  for 
his  good,  for  the  whole  of  that  he  must  answer ;  or  if  it  has  not  been  so 
applied,  he  must  yet  answer  for  it  so  far  as  the  peculium  allows.  The 
term,  ^  applied  for  the  master's  good,"  is  understood  to  include  all  that  a 
slave  necessarily  expends  for  his  good, — as  when  he  borrows  money  and 
then  pays  creditors,  or  props  up  felling  buildings,  or  buys  com  for  the  house- 
hold, or  even  purchases  a  ferm  or  any  other  necessary.  Therefore,  if  of  (say) 
10  aurei  that  your  slave  has  received  on  loan  from  Titius  he  has  paid  five 
to  a  creditor  of  yours,  and  has  spent  the  remaining  five  in  any  way  he 
pleased,  then  for  the  first  five  you  must  be  condemned  in  the  entire  amount ; 
for  the  rest,  only  so  far  as  ^epecuiium  will  go.  Hence  it  is  plain  that  if  the 
whole  10  aurei  had  been  applied  for  your  good,  Titius  could  recover  the 
whole  10  aureu  *Tot  although  the  action  concerning  the  peculium  and  con- 
cerning what  has  been  applied  for  the  master's  good  b  but  one  action,  yet 
it  has  two  clauses  of  condenmation.  Th.^  judex,  therefore,  before  whom  the 
action  is  brought,  usually  first  looks  narrowly  whether  the  money  has  been 
applied  for  the  master's  good,  and  passes  on  to  value  iht  peculium  only  after 
it  is  understood  that  nothing  was  applied  for  the  master's  good,  or,  at  any 
rate,  not  the  whole.    (J.  4,  7,  4  ;  G.  4,  73— as  restored.) 

Lastly,  our  attention  must  be  called  to  this,  that  when  it  is  by  the  orders 
of  a  father  or  master  that  a  contract  has  been  made,  and  when  the  proceeds 
have  been  applied  for  his  good,  then  a  condicHo  may  be  brou^t  directly 
against  the  father  or  master,  just  as  if  the  business  had  been  transacted  with 
the  principal  in  person.     (J.  4,  7,  8.) 

In  the  actioDS  de  peeulio  and  tributoria  the  slave  is  not  really 
agent — he  is  principal ;  and  the  master  may  be  regarded  as  a 
trustee  for  creditors  to  the  extent  of  the  peculium.  The  master 
can  hardly  be  considered  a  principal,  when  even  if  he  has 
actually  forbidden  a  contract  he  can  still  be  sued  to  the  extent 
oi  \he  peculium,     (D.  15,  1,  29,  1.) 

1.  Actio  quodjuBBu. 


tbe  ooQtraot  oi  laie.  ina  same  reemt  wooia  touow  n  'iitiiu  were  a  ootia  juu  poMM- 
■or  only  of  Stiohiia.     p.  16,  4,  I,  8.) 

Stiohus  belong!  to  Tttiiw  and  Gaios.  Th^  reqaeit  him  to  enter  a  partnenhip 
with  another.  That  person  can  rae  either  TitioB  or  Gains  lor  the  whole  debts  due  by 
Stiohus  to  the  firm.     (D.  16,  4,  6, 1.) 

Batification,  after  the  oontraot,  by  the  master,  had  the  same  effeot  as  a  previooa 
command.     (D.  16,  4,  1,  6.) 

2.  Actio  de  in  rem  verso, — The  action  quodjussu  is  the  equiva- 
lent of  mandate  ;  the  action  de  in  rem  verso  is  the  equivalent  of 
the  actio  negotioruni  gestorum.  It,  therefore,  lies  whenever  the 
slave,  an  unauthorised  agent,  has  acted  in  eflFect  for  the  benefit  of 
his  master's  property.  (D.  15,  3,  3,  2.)  It  includes  all  neces- 
sary or  beneficial  expenditure,  such  as  cultivating  the  master's 
land,  repairing  his  house,  clothing  or  buying  slaves,  paying  the 
master's  debts.  (Paul,  Sent  2,  9, 1.)  The  ratification  of  the 
master  is  not  necessary ;  it  is  enough  if  the  slave  intended  to 
bind  his  master. 

A  fiiuifamSiat  defends  an  action  brought  against  his  father  in  his  absence,  and  Is 
condemned  in  costs.     The  father  may  be  sned  for  the  costs.     (D.  16,  8,  10,  1.) 

A  slave  or  a  fi^MrfamUias  takes  money  to  buy  himself  food  and  dothes,  not  ex- 
ceeding the  allowance  made  him  by  his  master.  Such  money  is  considered  as  having 
been  spent  for  the  benefit  of  the  master  or  father.    (D.  16,  8,  8,  8.) 

A  sum  borrowed  by  a  slave  to  dear  off  a  debt  of  his  own  is  not  considered  to  be 
in  rem  verto,  although  the  master  is  thereby  relieved  from  the  action  de  peeuiio.  The 
reason  is  that  here  Uie  slave  intends  to  bind  himself,  not  his  master.     (D.  16,  8, 11.) 

Stichus  borrows  money  from  Titius  and  lends  it  to  Gaius.  If  the  transaction  was 
not  done  for  the  slave's  pecuUum,  his  master  must  either  pay  Titius,  or  transfer  to 
Titius  his  right  of  action  against  Gaius.     (D.  16,  8,  8,  6.) 

A  slave  purchases  for  his  master  slaves  who,  he  thinks,  are  required,  but  are  not 
The  master  may  be  required  to  take  them  at  valuation,  but  not  to  give  the  price 
agreed  upon.    (D.  16,  8,  6,  pr.) 

A  slave  borrows  money  to  repair  his  master's  house.  Before  the  master  retains, 
the  house  Is  burned  down.  The  master  must  repay  the  money,  although  in  the  event 
he  got  no  benefit  from  the  expenditure.  It  is  enough  if  the  expenditure  was  ^^^^lit^ 
to  benefit  him,  and  was  actually  incurred  for  that  purpose.    (D.  16,  8,  8,  8.) 

A  slave  ornamented  his  nuMter*s  house  with  frescoes  without  his  order.  His 
master  on  returning  from  abroad  refoses  to  pay  for  them.  The  master  cannot  be 
oompeUed  to  pay,  but  the  creditor  may  take  away  the  frescoes,  if  he  can  do  so  without 
injuring  the  house.    (D.  16,  8,  8,  4.) 

Titius  gave  his  slave  Pamphilus  a  small  farm  to  cultivate,  and  some  oxen  to  stock 
il  These  oxen  proved  unsuitable,  and  Titius  ordered  Pamphilus  to  seU  them  and 
buy  new  ones.  The  new  ones  were  6  ourn  dearer.  Pamphilus  never  paid  the  money, 
but  soon  wasted  all  his  capital.  The  seller  had  an  action  against  Titius  de  peeuUo  for 
what  remained  after  the  debts  of  the  master  were  paid  ;  but  could  he  sue  him  de  ms 
rfi»  veno  t  Alfenus  answers,  the  oxen  are  indeed  obtained  on  the  master's  acooon^ 
but  he  must  be  credited  with  payment  of  so  much  as  was  got  for  the  first  oxen  ;  be- 
oanse  to  the  extent  of  their  value  he  gains  nothing  by  the  new  purchase.  But  he  is 
liable  for  the  additional  6  aureL     (D.  16,  8,  16.) 
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A  captain  boirowed  money  for  nooessaiy  repain,  but  spent  the  money  without 
doing  anything  for  his  veaseL  Is  the  owner  liable  for  the  money  bonowed  t  If  the 
captain  obtained  the  loan  on  the  onderBtanding  that  the  money  was  to  be  applied  to 
repair  the  ship,  and  afterwards,  changing  his  mind,  used  it  for  a  different  pnipoae,  the 
owner  is  liable.  If,  however,  the  captain  from  the  first  intended  to  embeesle  the 
money,  and  there  was  no  express  agreement  that  the  money  should  be  applied  for  the 
ship,  the  owner  is  not  liable.    (D.  14,  1,  1,  9. ) 

If  tiiere  is  more  than  one  owner,  each  is  liable  to  creditors  for  the  whole  debts 
oontracted  by  the  captain  (D.  14, 1,  1,  25),  irrespectiTe  of  his  share.    (D.  14,  1,  S.) 

The  aeiio  exercitoria  fails  to  come  up  to  the  perfect  idea  of 
agency,  in  two  respects  ;  (1)  the  creditors  of  the  magister  may 
sue  him  or  the  exercitcr  in  their  option.  (D.  14,  1,  1,  17.) 
Thus  the  agent  is  not  irresponsible. 

Titius  has  a  slave,  Stichus,  who  is  exereiior  of  a  ship.  Stiohus  appoints  Maevius 
captain.  Graius  lends  money  to  Maevius.  Gains  can  sue  Maevius  for  the  amount. 
The  effect  is  that  the  captain  is  to  the  creditor  a  surety  for  the  owner.    (D.  14, 1,  6, 1.) 

(2)  The  exercitor  cannot  sue  the  debtors  of  the  shipmaster, 
bat,  as  in  the  case  of  mandate,  has  no  direct  remedy  except 
against  his  own  agent.  To  this  role  there  was  but  one  excep- 
tion. To  encourage  the  transport  of  grain,  the  owners  of 
vessels  engaged  in  importing  grain  were  allowed  by  the  PrsBtor, 
in  the  exerdse  of  his  extraordinary  jurisdiction,  to  sue  the 
debtors  of  their  captains.     (D.  14, 1,  1,  18.) 

2.  An  institor  was  an  agent  to  bind  his  principal 

The  actio  insUtoria  may  be  brought  when  a  man  has  set  his  slave  over  a 
shop,  or  over  a  business  of  any  sort  as  manager,  and  when  some  contract 
has  been  made  with  him  relating  to  the  business  over  which  he  has  been  set 
It  is  called  institoria,  because  persons  set  over  businesses  are  called  insti- 
tores.  Those  two  actions,  however  {exercitoria  and  institoria),  are  duly  given 
by  the  Praetor,  even  if  it  is  a  freeman  or  another's  slave  that  is  set  over  the 
shop  or  business  of  any  sort ;  of  course  because  in  that  case  too  the  same 
principle  of  equity  came  in.     (J.  4,  7,  2  ;  G.  4,  71.) 

If  a  man  is  liable  to  an  actio  exercitoria  or  institoria^  it  is  held  that  a 
condictio  can  be  brought  against  him  directly;  because  the  contract  is 
nnderstood  to  have  been  made  by  his  orders.    (J.  4,  7,  8.; 

The  term  tnt^itor,  it  is  to  be  remarked,  does  not  oorreepond  to  esEerettor,  but  to 
wuiffiskr  na»i9.  In  the  acUo  exercitoria  the  exereiior  is  the  [tfinoipal ;  but  in  this  OMe 
the  intUtor  is  the  agent. 

It  was  not  necessary  that  the  agent  should  be  in  a  shop  (D. 
14,  3,  4) :  hawkers  or  pedlars  were  institarss  (D.  14,  3,  4,  5)  ;  and, 
generally  speaking,  any  person  was  an  instiior  who  was  employed 
to  buy  and  sell.  (D.  14,  3,  3.)  Also  persons  in  charge  of  mules 
might  be  instUores.    (D.  14,  3,  5,  5.)     To  that  may  be  added  a 
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leuuiu^^  oui>  money,  or  m  managing  saies  or  le^nng  oi  lano, 
is  an  institor.    (D.  14, 8,  5,  2.) 

A  shopkeeper  sends  his  slave  abroad  to  buy  stock  for  him.  The  slave  is  an  intUtor, 
p.  14.  8,  5.  7.) 

A  baker  was  aooostomed  to  send  hb  slave  to  a  certain  locality  to  tell  his  bread. 
The  slave,  getting  payment  in  advance,  embeszled  the  money.  As  he  was  authorised 
to  receive  payment,  he  is  an  nuiilor  for  the  purpose  of  discharging  the  customer. 
(D.  14,  8.  5,  9.) 

A  fuller,  going  from  home,  left' one  of  his  men  in  charge.  This  man  reoe&ved  some 
dothes,  and  ran  away  with  them.  Was  the  fuller  responsible  I  Not  if  the  man  was 
left  as  a  procurator  ;  but  he  was,  if  the  man  was  left  as  an  iiuHtor  in  charge  of  the 
business.  If  the  fuller  had  himself  told  the  customers  to  trust  his  workmen,  then  he  is 
directly  responsible  on  the  contract  of  hire.     (D.  14,  8,  5,  10.) 

A  steward  or  bailifP  {vHUew)  was  not  regarded  as  intUtor,  becaose  his  duty  was 
■imply  to  take  in  the  crops,  not  to  buy  and  selL  But  if  he,  as  part  of  his  duty,  alaa 
buys  and  sells,  he  is  treated  as  agent  {exemplo  insHUmae  (tdionii)  for  his  master. 
p.  14,  8,  16.) 

To  what  extent  was  the  principal  (domimts)  responsible  for 
the  contracts  of  his  iiutitor  t  Clearly,  only  when  the  contract 
was  within  the  scope  of  the  business  entrusted  to  him.  Thus 
if  a  person  is  employed  only  to  bny,  he  cannot  sell ;  if  only  to 
sell,  he  cannot  buy.     (D.  14,  3,  5, 12.) 

mtius  assigned  to  his  slave  Stlchus  a  sum  of  money  to  deal  in  animahk  Titius  is 
responsible  not  only  by  the  acUo  imtUaria,  but  for  the  stipulations  of  double  penalty, 
and  also  for  all  flaws  in  the  things  sold.     (D.  14,  8,  17,  pr.) 

Stichus  sold  oil  for  his  master,  and  took  a  gold  ring  in  earnest  of  the  bargain.  The 
ring  was  not  returned  after  the  sale  was  completed.  The  master  can  be  sued  for  the 
ring^  unless  the  slave  was  forbidden  to  sell  on  credit^  and  so  had  no  right  to  giva 
credit  and  take  earnest     (D.  14,  8,  6, 16.) 

A  slave  in  a  shop,  not  forbidden  to  borrow  money,  did  so  to  buy  stock  and  pay 
the  rent  of  the  shop.  The  lender  can  recover  the  money  from  his  master.  (D.  1^ 
8,  6, 18.) 

A  slave  empowered  only  to  lend  money  becomes  surety  for  another's  debt.  This 
oontract  does  not  bind  his  master.    (D.  14,  8,  19,  8.) 

Of  several  principals,  each  is  liable  for  the  whole  debts  of  the  imttUar;  they  havs^ 
however,  as  against  one  another,  the  rights  of  partners.    (D.  14,  8,  18,  2.) 

The  ifutitor  has  some,  but  not  all  the  marks  of  a  real  agent 
He  is  one  in  so  far  as  he  must  have  the  authority  of  his  principal. 
Hence  a  notice  in  plain  characters  forbidding  contracts  to  be 
made  with  the  manager  of  a  shop,  completely  exonerated  the 
owner  of  the  shop.  (D.  14,  3,  11,  2.)  If  the  notice  was  legible 
and  in  a  place  where  people  generally  saw  it,  creditors  could 
not  plead  that  they  were  unaware  of  it.  (D.  14,  3,  11,  3.) 
But,  in  the  second  place,  was  the  institcr  himself  irresponr 
sible?     He  could  be  sued  (D.  14,  3,  7,  1),  and   could   also 


debts  of  his  imtUor^  was  the  express  object  of  the  PraBtorian 
intervention.  Could  he  sue  the  debtors  of  his  institort  If  hia 
slave  were  the  institor,  there  was  no  difficulty.  If  anyone 
else  were  institor,  the  principal  could  compel  him  to  transfer 
his  action  against  the  debtors.  (D.  14,  3,  1.)  Marcellus,  how- 
ever, said  that  when  a  principal  could  not  avoid  loss  unless  by 
direct  action  against  the  debtor,  such  action  would  be  allowed. 
p.  U.  8,  2.) 

These  two  actions  {eaercitoria  and  institoria)  seem  at  first  to 
have  been  introduced  for  the  benefit  of  masters  of  slaves.  The 
advantage  of  them  was  to  make  the  slave  in  certain  cases  an 
implied  agent,  where  it  would  have  been  impossible  to  prove 
that  the  contract  was  specially  authorised  (gruod  juasu)  by  the 
master.  The  master  was  bound  to  pay  the  whole  debt,  and 
could  not  escape  by  surrendering  merely  the  peetdium.  Never- 
theless, it  often  happened  that  in  the  same  circumstances  one 
of  several  actions  might  be  available  to  a  slave's  creditors. 

No  doubt  a  man  that  has  contracted  by  the  master's  orders,  to  whom, 
therefore,  the  actio  exercitoria  or  insHtoria  is  open,  may  also  bring  an  action 
depeculio  deque  eo  in  rem  domini  verso.  But  it  would  be  the  height  of  folly 
to  pass  by  an  action  in  which  he  can  with  the  greatest  ease  obtain  the  entire 
sum  due  under  the  contraa,  and  to  reduce  himself  to  the  hardship  of  having 
to  prove  that  the  money  has  been  applied  for  the  master's  good,  or  that  the 
slave  has  a  pecuUum^  and  that  too  so  large  that  he  can  have  the  entire  sum 
paid  him.  A  man,  too,  that  has  the  actio  tributoria  open  to  him,  can  equally 
well  bring  an  action  depeculio  deque  eoin  rem  verso;  and  sometimes,  certainly, 
it  is  for  his  advantage  to  do  so,  sometimes  to  bring  the  actio  tributoria.  To 
bring  the  latter  may  be  advantageous,  because  in  it  the  master  is  not  pre- 
ferred ;  that  is,  what  is  due  to  him  is  not  deducted,  but  he  is  in  the  same 
l^al  position  as  the  rest  of  the  creditors ;  whereas  in  the  action  de  pecuUo 
what  is  due  to  the  master  is  first  deducted,  and  the  remainder  is  what  the 
master  is  condemned  to  pay  the  creditor.  It  may  be  an  advantage,  again, 
to  bring  the  acHo  de  peculio^  because  in  this  action  the  whole  pecuUum  is 
taken  into  account ;  whereas  in  the  tributoria  that  part  only  is  reckoned 
that  is  employed  in  the  business.  Now  a  man  may  very  well  employ  in 
the  business  a  third  perhaps  of  the  pecuUum^  or  a  fourth,  or  even  a  mere 
trifle,  and  have  the  greater  part  in  lands  or  bondmen,  or  money  out  at  in- 
terest According  to  the  advantage  to  be  gained,  therefore,  each  ought  to 
choose  either  this  action  or  that ;  and  undoubtedly  if  a  man  can  prove 
that  the  money  has  been  applied  for  the  master's  good,  he  ought  to  bring 
the  action  de  in  rem  verso.  All  we  have  said  of  slave  and  master  must 
be  understood  also  of  the  son  and  daughter,  grandson  or  granddaughter, 
and  the  father  or  grandfather  in  whose  potestas  they  are.  (J.  4,  7,  5-6 ; 
G.  4,  74-) 
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with  duties,  in  two  cases  only  could  freemen  become  partially 
agents.  The  master  of  a  ship  and  the  manager  of  a  shop  were 
agents  to  the  extent  that  the  persons  with  whom  they  made 
contracts  could  sue  their  principals  directly ;  but  their  agency 
went  no  further.  We  find  that  in  a  very  small  number  of 
cases  an  action  was  given  against  a  principal  after  the  analogy 
of  the  actio  institaria, 

Titiiu,  desirotiB  of  borrowing  money  from  Sempronitu,  sends  Maevins,  who  receives 
the  money,  and  promises  by  stipulation  to  retmm  it.  In  this  case  Sempronins  may 
sue  Titius,  even  if  Maevius  is  solvent.     (D.  14,  8, 19,  pr.) 

A.  has  lent  money  to  B.'s  agent  {procurator)  to  pay  off  a  creditor  of  B.,  or  to  release 
a  pledge  belonging  to  B.  An  actio  negotwrwn  gestorum  lies  against  B.  at  the  instance 
of  A. ;  and  A.  cannot  sue  B.'8  procurator.     (D.  8,  5,  6,  1.) 

A.  's  agent  {procurator)  appoints  an  iwtitor.  Hie  actio  institoria  lies  against  A. 
(D.  14,  8,  6.  18.) 

Domitian  has  given  a  mandate  to  Demetrian  to  accept  a  loan  from  Titius.  Titius 
can  sue  Domitian  on  the  loan  as  if  Demetrian  were  an  vnstitor, 

A  procurator  has,  by  order  of  the  owner,  sold  a  house,  and  given  the  usual  promise 
against  eviction.  The  buyer  can  sue  the  owner,  after  the  analogy  of  the  actio  insti- 
toria, and  so  a  uiUis  actio  is  given  to  the  owner  against  the  buyer.  (D.  19,  1, 18,  25.) 
Nevertheless  the  prociwator  can  be  sued  by  the  buyer  if  he  pleases.    (D.  8,  8,  67.) 

These  examples  show  that  under  the  pressure  of  commercial 
wants,  the  Roman  law  was  gradually  pushing  towards  the  full 
recognition  of  agency  in  contracts,  and  the  question  arises, 
Did  the  Roman  law  ever  come  nearer  to  a  true  doctrine  of 
agency  than  in  the  dctiones  exereitoria  and  institoria  f  These 
actions  fall  short  of  true  agency :  (1)  in  respect  that  they  do 
not  exonerate  the  agent  from  liability ;  and  (2)  that  although 
they  allow  the  principal  to  be  sued  directly,  they  do  not  enable 
him  to  sue  directly  the  persons  contracting  with  his  agent. 
Nevertheless  it  would  appear  that  this  was  the  nearest  ap- 
proach made  by  the  Romans  to  a  law  of  agency. 

Savigny  contends,  that  while  the  old  law  of  non-representation  was  maintained  in 
regard  to  the  formal  contract  of  itipulatio,  yet  that  in  the  later  Roman  law  agency 
was  universally  allowed  in  the  non-formal  contracts.  This  view  has  been  vigorously 
disputed  by  the  Gennan  authorities  that  have  followed  Savigny,  and  indeed  appears 
to  be  merely  an  example  of  overstrained  ingenuity  on  the  part  of  that  distinguished 
author.  The  passage  upon  which  Savigny  rests  is  as  follows^ : — "  Things  may  be 
acquired  aooording  to  either  the  jus  civile  or  the  jus  naturale.    In  the  former  case  we 

*  £a  quae  cmliter  adquirunUir,  per  cos  qui  in  potestate  nostra  su/rU  adquirimus, 
vekai  stipulationem :  quod  wUuraliter  adquiritur,  siouti  est  possession  per  quamUhek 
volentQms  nobis  possidere  adquirimus. 


At  the  first  blush  this  passage  bean  out  Savigny's  proposition  to  the  utmost  extent 
he  can  desire ;  but  a  lair  consideration  of  the  passage  and  context  shows  that  tiie 
author  (Modeetinns)  had  in  his  eye  the  law  of  property,  and  not  of  contract.  (1.) 
This  passage  oooors  under  the  heading,  "  Concerning  the  Acquisition  of  Property," 
not  under  Contract.  (2.)  In  interpreting  such  passages  it  is  safer  to  narrow  the 
extent  of  the  proposition  to  the  examples  cited,  rather  than  to  expand  the  examples 
to  the  breadth  of  ih»  proposition.  (8.)  There  is  a  perfectly  satisfactory  explanation 
of  the  text.  It  has  been  suggested  that  Modestinus  wrote  maneipaUo,  and  not 
ttipuloHo,  as  the  example  of  acquisition  by  the/tM  eivUe,  If  so,  the  paange  would  be 
quite  exact  and  pertinent  in  respect  of  the  law  of  property.  When,  however,  the 
Digest  was  oompoeed,  the  numeiptUio  no  longer  existed,  and  the  only  example  of  civil 
acquisition  that  Tribonian  could  insert  was  itipulaiio.  This  would  explain  how  osie 
of  the  examples  is  taken  from  the  law  of  oontraot»  and  the  other  from  the  law  of  pro- 
perty. (4.)  There  are  passages  in  which  it  is  expressly  laid  down  that  "  possession  " 
is  the  only  case  where  an  acquisition  may  be  made  by  a  free  person.  '*  PosBwion," 
it  is  said  by  Diodetian  and  Maximian,  "  is  the  only  exception  to  the  undoubted  mle 
of  law,  that  nothing  can  be  acquired  through  a  free  person  not  subjected  to  another's 
power."  1  (C.  4,  27,  1.)  The  passages  (D.  44,  7, 11 ;  D.  50,  17,  78,  4)  may  also  be 
looked  to.  (6.)  If  the  Boman  law  had  really  attained  to  a  true  conception  of 
agency,  the  fact  must  h*ve  been  patent  in  many  texts.  Agency  is  one  of  the  com- 
monest instances  of  oontraot,  and  there  must  have  been  numerous  passages  illustratiag 
different  phases  of  the  disputes  that  arise  respecting  Mgency,  if  agency  had  ever  been 
■niversally  recognised. 

Savigny  thinks  that  the  notion  of  agency  made  its  way  into  the  Boman  law  throuj^ 
the  consensual  element  in  the  non-formal  contracts.  Thus  all  the  consensual  con- 
tnots  could  be  made  by  messenger  (mmiku).  (D,  18, 1>  1,  2  ;  D.  2, 14,  2,  pr. ;  D. 
29,  2,  25,  4)  D.  18,  5, 14,  8.)  Savigny  observes  that  it  is  difficult,  if  not  impossihks 
to  distinguish  between  a  "  messenger  "  in  these  cases  and  a  true  agent  Suppose  I 
bargain  with  a  horsedealer,  and  refuse  his  price,  but  afterwards,  when  he  has  gone 
away,  send  a  messenger  to  say  th»t  I  agree  to  the  price,  it  is  obvious  that  I,  and  not 
the  messenger,  will  be  able  to  sue  the  horsedealer  for  the  horse.  Suppose,  again,  I 
send  a  person  to  buy  a  particular  horse,  telling  him  not  to  go  beyond  a  certain  pricei, 
is  that  person  an  agent  or  a  messenger  ?  The  answer  to  Savigny  is,  that  althou^ 
upon  particular  states  of  fact,  a  doubt  may  arise  whether  a  person  is  an  agents  yet 
that  tiiere  is  a  broad  distinction  between  a  measenger  {imnUu»)  and  an  agent.  A 
messenger,  like  a  letter,  is  simply  a  medium  of  communication ;  he  exocises  no 
judgment  of  his  own,  but  merely  repeats  what  is  told  him.  An  agent,  on  the  other 
hand,  acts  on  his  own  judgment,  of  course  within  the  limits  of  his  instructions.  These 
instructions  may  be  minute  and  precise,  leaving  little  to  the  exercise  of  tiie  agent's 
judgment,  but  unless  they  do  away  with  the  necessity  of  his  exercising  his  judgment 
altogether,  the  agent  is  distinguishable  from  a  mere  messenger.  This  distinction  ia 
dearly  stated  in  a  text  much  relied  on  by  Savigny.  '*  Although  it  is  through  a  free 
person  that  I  have  made  this  wmtihaum  with  you,  the  fact  that  we  are  acquiring 
through  a  free  person  will  be  no  hindrance ;  because  he  seems  in  this  case  to  be 
acting  only  as  a  servant."  '    (D.  18,  5, 15.)    This  passage  dearly  shows  that  in  Ihe 

^  Bxo^pta  poitutioMt  eoMa,  per  liberam  personam  q^ 
mihU  adquiri  poeee,  indubUati  jurii  ett, 

'  Bt  licet  Ubera  pereona  eU,  per  guem  Ubi  conetitiU,  non  erii  impedimaUum  quod 
per  Wieram  pereonam  adquirimui;  quia  mmieUrium  tantummodo  hoe  eaeu  praeHar^ 


The  different  fete  of  the  law  of  agency  in  property  and 
contract  is  worthy  of  remark.  Agency  made  its  way  into  the 
law  of  property  through  "  possession,"  and  it  found  its  way  into 
possession  from  the  necessity  of  allowing  a  possessor  to  retain 
by  another,  as  by  a  tenant.  If  one  conld  keep  possession  by  a 
tenant  as  agent,  so  one  conld  acquire  possession  by  the  same 
means.  Thus  it  was  that  possession,  and  through  it  property, 
could  be  acquired  or  lost  by  an  agent. 

The  history  of  the  law  of  contract  was  widely  different  The 
law  of  agency  was  created  by  the  Prsdtor  through  the  expan- 
sion of  a  principle  of  the  job  civile.  Slaves  and  sons  could 
acquire  for  their  masters  or  fathers  according  to  the  jus  civile^ 
and  by  enabling  them  to  bind  their  masters  or  fathers,  the 
Praetor  established  a  law  of  agency  that  was  probably  found  to 
meet  nearly  all  the  necessities  of  the  case.  In  accordance  with 
the  unfailing  tradition  of  Prsetorian  innovation,  the  law  of 
agency  never  advanced  far  beyond  the  original  lines.  Free- 
men were  allowed  as  agents  in  respect  of  the  actionea  exercitoria 
and  xnBtiU>ria9  but  beyond  that  the  Praetor  did  not  go.  His 
measures  seem  to  have  been  sufficient  for  the  public  wants, 
and  Justinian  found  no  occasion  to  introduce  one  of  those 
glittering  generalisations  of  which  he  was  so  fond,  and  by  a 
stroke  of  the  pen  convert  the  contract  of  mandate  into  a  true 
agency.  In  respect,  therefore,  of  agency,  the  Roman  law  falls 
conspicuously  short  of  the  systems  of  law  prevailing  in  modem 
Europe. 

Fifth — Cases  analogous  to  Agenot. 

We  have  now  to  consider  the  effect  of  an  agreement  by  A. 
that  B.  shall  receive  from,  or  pay  something  to  C,  when  A.  has 
no  authority  from  C.  to  make  such  a  bargain. 

Further,  a  stipulation  is  void  if  we  stipulate  that  something  shall  be  given 
to  a  man  to  whose  power  we  are  not  subjected.  And  hence  the  question  has 
been  raised,  how  £ur  a  stipulation  is  valid  in  which  a  man  stipulates  that 
something  shall  be  given  to  himself  and  another  to  whose  power  he  is  not  • 
subjected.  Our  teachers  think  that  it  is  binding  in  every  point,  and  that 
the  entire  sum  is  due  to  the  stipulator  alone,  just  as  if  he  had  not  added  the 
name  of  an  outsider.  But  the  authorities  of  the  opposing  school  hold  that 
half  only  is  due  him,  and  that  as  regards  the  stranger's  portion  the  stipula- 
tion is  void.  They  cite  the  parallel  case  of  a  legacy  left  to  two  persons 
fier  dainnaUonem,    In  that  case,  if  one  is  wanting,  his  share  is  not  sought 
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If  a  man  undertakes  that  another  shall  give  or  do  anything— as,  for  in- 
stance, that  Titius  will  give  5  aura— he  comes  under  no  obligation.  But 
he  does  if  he  undertakes  that  he  will  get  Titius  to  give  thenu    (J.  3,  19,  3.) 

If  a  man  stipulates  for  a  person  to  whose  power  he  is  not  subjected,  it  is 
in  vain.  Clearly,  however,  payment  can  be  bestowed  even  on  an  outside 
person  ;  as  when  a  man  stipulates  thus  :  — "  Do  you  undertake  to  give  me  or 
Seius  ?  **  so  that  the  stipulator  acquires  an  obligation.  To  Seius,  however, 
payment  may  rightly  be  made,  even  against  his  will,  so  that  the  debtor 
comes  to  be  actually  freed  at  law  ;  but  the  other  creditor  will  have  against 
Seius  an  a^o  mandatL  But  if  a  man  has  stipulated  that  10  aurei  shall  be 
given  to  himself  and  another  to  whose  power  he  is  not  subjected,  the  stipu- 
lation will  indeed  be  valid  ;  but  whether  the  whole  sum  that  was  brought 
into  the  stipulation  is  due,  or  only  half,  has  been  doubted.  It  is  now  held, 
however,  that  not  more  than  half  is  acquired  for  him.  If,  again,  you  have 
stipulated  for  a  person  subjected  to  your  power,  you  acquire  for  yourself; 
because  your  voice  is  as  your  son's,  just  as  your  son's  is  as  yours  in  those 
things  that  can  be  acquired  for  you.     (J.  3,  19,  4.) 

No  one,  as  has  been  said  above,  can  stipulate  for  another.  For  obliga- 
tions of  this  sort  came  in  to  enable  each  man  to  acquire  for  himself  what  he 
had  an  interest  in.  But  if  the  thing  is  to  be  given  to  another,  the  stipulator 
has  no  interest.  Evidently,  then,  if  one  wishes  to  do  this,  it  will  be  weU  for 
him  to  stipulate  for  a  penalty  ;  for  then,  unless  all  is  done  that  the  terms  of 
the  stipulation  include,  the  stipulation  begins  to  be  binding  for  a  penalty, 
even  though  it  is  to  be  paid  to  a  man  that  has  no  interest  For  when  one 
stipulates  for  a  penalty,  no  investigation  of  his  interest  is  made,  but  all  that 
is  asked  is  what  is  the  amount  set  down  in  the  condition  of  the  stipulation. 
If,  then,  a  man  stipulates  that  something  shall  be  given  to  Titius,  it  is  in  vain. 
But  if  he  adds  a  penalty,  '*  Unless  you  give  it,  do  you  undertake  to  give  so 
many  aurei  1^  then  the  stipulation  begins  to  be  binding.  If,  however,  a  man 
stipulates  for  another  when  he  himself  has  an  interest,  it  is  held  that  the 
stipulation  is  valid.  For  if  he  that  began  to  administer  the  affairs  of  a  pupillus 
as  tutory  retires  in  favour  of  his  fellow-/i^/^r,  and  stipulates  that  the  property  of 
ihtfiupillus  shall  be  safe, — then,  since  it  is  the  stipulator's  interest  that  what 
he  has  stipulated  for  should  be  done  (since  he  would  himself  have  been  under 
obligation  to  the  pupillus  if  he  managed  affairs  ill),  the  obligation  binds 
him.  If  therefore  a  man  stipulates  that  something  shall  be  given  to  his 
procurator,  the  stipulation  will  come  into  force.  And  so,  too,  if  he  stipulates 
lor  his  creditor,  when  he  himself  has  an  interest — to  avoid  bringing  a  penalty 
into  play,  for  instance,  or  having  his  lands  given  in  pledge  sold  off— the 
stipulation  is  valid.  Conversely,  he  that  has  promised  that  another  will 
do  something,  seems  not  to  be  liable  unless  he  has  himself  promised  to  pay 
a  penalty.    (J.  3,  19,  19-21.) 

I  buy  a  farm  for  myielf  and  Titius.  The  addition  of  Titius  is  treated  as  snr- 
plusage,  and  I  am  entitled  to  the  whole  farm.    (D.  18, 1,  64.) 

Seius  stipulates  for  a  farm  to  be  given  to  himself  or  Titius.  The  farm  is  delivered 
lo  Titius.  Seius  has  still  an  action  to  obtain  a  promise  against  evietion,  and  he  can 
teoover  the  farm  from  Titius  by  otdM  mandaU,  But  if  Seius'  intention  was  to  make  » 
gift  of  the  farm  to  Titius,  the  promisor  is  released  by  delivery  to  Titius.   (D.  45, 1, 181,  L) 


TitiiiB  beoomeg  his  heir.  TiBui  oumot^  even  il  he  afterwards  becomee  heir  to 
Maevim,  olaim  tiie  benefit  of  the  release^  becaue  the  agreement  wae  not  made  for 
him.     (D.  2,  14, 17»  4.) 

''Doyom  promiaa  for  yonrseif  and  Titins  your  heir  to  pay  10 aureit  "  TititiB isone 
of  two  hein.  Ha  is  not  obliged  to  pay  the  whole,  for  his  name  is  treated  as  surplusage. 
p.  46,  1,  68, 1,) 

A.  stipulates  that  a  osnfmct  of  a  farm  shall  be  given  to  himself  and  hu  heir.  The 
beir  can  claim  the  usufraot  by  an  action  on  the  stipulation.     (D.  45, 1,  38, 12.) 

A.  stipulates  that  neither  B.  (the  promiser)  nor  his  heir  Soius  shall  hinder  him  in 
using  a  certain  right  of  way.  This  binds  not  only  Seius  but  his  coheirs.  (D.  46, 
1,  131,  pr.) 

SemproniuB  is  surety  for  Galbos  for  100  aurei  Galbas  makes  a  verbal  agreement 
with  the  creditor  to  release  Sempronius.  Oan  Sempronius  plead  that  agreement  if  he 
is  sued  by  the  creditor  t  Paul  says  yes.  (D.  2, 14,  27,  1.)  Suppose  GkJbus  had 
obtained  a  release  for  himself,  without  mentioning  Sempronius.  Unless  there  was  a 
qiecial  exemption,  Sempronius  is  released  also,  because  otherwise^  if  he  paid,  he  could 
compel  Galbus  to  repay  him,  who  would  thus  be  no  better  for  his  release.  (D.  2, 
14,  22.) 

A  tutor  agrees  with  a  creditor  of  his  pupUhu  that  the  creditor  shall  waive  a  right 
of  action  against  the  pupUlui,  TbiB  gives  the  pupillus  a  good  defence,  if  an  action  is 
brought,    p.  2,1^16.) 

Titius  promises  a  do$  to  Cornelia,  daughter  of  his  JUtusfanuUaa  Gains.  After- 
wards by  verbal  agreement  he  obtained  a  release  for  himself  and  also  for  Gains.  Tins 
ii  valid  for  Gains,  because  the  agreement  was  made  for  liim  in  his  capacity  of  heir  to 
Tltnis.     (D.  2,14,88.) 

liaevins  has  agreed  by  stipulation  to  build  a  house  for  Julius.  Maevius  hires 
Titius  to  build  the  house  for  Julius.  This  is  valid,  because  Maevius  had  an  interest 
imder  contract  in  the  execution  of  the  work     (D.  46,  1,  88,  21.) 

Gains  has  promiaed  to  Titios^  under  a  penalty,  the  £arm  of  Maevius.  Gains  stipu- 
Itttea  with  Maevius  to  deUver  H  to  Titius.    This  is  vaUd.     (D.  46,  1,  88,  21.) 

The  daughter  of  Titius  died  in  marriage,  and  Titius  agreed  with  her  husband  as 
ioiUows :— One-half  of  the  dowry  to  remain  with  him  as  a  provision  for  the  son  of  the 
marriage ;  the  other  half  to  go  to  the  grandson  of  Titius,  if  he  were  alive,  otherwise 
to  Jnlian.  Titius  oan  sue  the  husband  for  damages  for  not  giving  the  half  to  Julian. 
(C  8.  89,  8.) 

A.  makes  a  gift  to  B.  of  a  house  for  ten  years,  and  B.  accepts  it  on  the  understanding 
that  at  the  end  of  the  period  he  will  give  it  to  C.  At  first  O.  had  no  right  to  sue,  as 
be  was  not  a  party  to  the  contraot ;  but  some  time  before  aj).  290  a  utUU  actio  was 
given  to  C.  to  recover  the  property  from  B.     (C.  8,  66,  8.) 

A.  deposits  property  with  B.,  and  B.  undertakes  to  give  it  to  O.  on  his  return. 
O.  had  a  uliUf  actio  dtjxtmH,    (▲.!!.  298.) 

Titius  lends  money  of  Mb  own  on  account  of  Maevius  as  and  for  the  money  of 
liaevius.  Maevius  Ib  wholly  ignorant  of  the  transaction.  Maevius,  nevertheless,  can 
recover  the  money  by  eondietio.    (D.  12, 1,  9,  8.) 

Ghrysogonus,  a  slave-steward  of  Flavins  Candidus,  wrote  in  the  presence  of  his 
BBaater,  who  signed  the  writing  and  added  his  mark,  that  he  had  received  from  Julius- 
Zosas,  agent  for  the  absent  Julius  Quintilianus,  a  loan  of  1000  denarii.  Zosas,  a  freed- 
man  of  QuintiUan,  and  acting  for  him  in  his  absence,  stipulated  for  the  return  of  the 
loan  to  QuintiUan  or  his  heirs  before  the  kalends  of  next  November;  Candidus 
pranised.  Julius  Zoeas  also  stipulated,  in  the  event  of  non-payment,  for  interest — 
naming  8  itenarii.  Candidus  promised,  and  subscribed  his  name.  In  this  case  the 
eontract  was  void,  because  the  stipulation  was  made  by  Zosas  for  repayment  to  Qoin« 
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been  no  itipnlation  at  all,  the  agreement  would  have  been  valid.  Whenever  a  loan  is 
made,  with  the  mideratanding  that  it  is  to  be  returned  to  a  given  penon,  whether 
that  person  aotaally  delivered  that  money  or  not,  or  whether  it  was  his  money  or  no^ 
in  any  case  he  is  entitled  to  repayment.  This  is  easily  understood,  beoanae  the  duty 
of  the  borrower  arises  from  the  aotnal  receipt  of  the  money,  and  it  is  perfectly  im- 
material to  whom  he  is  directed  to  return  it.  But  unluckily,  in  this  case,  the  equitable 
obligation  was  merged  in  the  stipulation.  For  when  a  loan  is  actually  given,  and  a 
stipulation  made  for  its  return,  only  one  obligation  arises,  namely,  that  upon  the 
stipulation.    (D.  46, 1,  126,  2.) 

TRANSVESTITIVE  FACTS  (Novatio). 

In  contract,  the  transvestitive  facts  present  a  certain  degree 
of  complication.  There  maj  be  a  change  in  the  person  of  the 
creditor,  or  in  the  person  of  the  debtor,  or  in  the  nature  of  the 
obligation.  Suppose  A.  owes  B.  10  aurei  as  the  price  of  a  horse. 
If  now  B.  transfers  to  C.  his  right  to  the  10  aurei^  we  have  a 
change  in  one  of  the  elements,  the  two  others  remaining 
constant.  The  creditor  is  changed,  but  the  debtor  and  the 
debt  remain  the  same.  That  is  one  kind  of  transvestitiye 
fact.  If,  again,  A.  induces  B.  to  accept  D.  as  his  debtor  by 
stipulation  instead  of  himself,  we  have  another  kind  of  change. 
A  new  debtor  is  substituted,  and  in  substituting  him  the  debt 
is  turned  into  a  stipulation  from  a  sale.  In  this  case  the 
person  of  the  creditor  alone  remains  constant  Lastly,  both 
B.  and  A.  may  remain,  but  the  nature  of  the  obligation  may  be 
altered;  as  if  B.  stipulates  with  A.  for  the  10  aurei^  and  so 
merges  the  contract  of  sale  in  the  stipulation. 

These  three  kinds  of  transvestitive  facts  are  thus  named. 
The  substitution  of  a  new  creditor  is  by  oesaio  nominum  vel 
aetionum.  The  second  change  has  no  other  name  than  novatio 
(D.  4,  4,  27,  3) ;  but  the  substitution  of  a  new  debtor  has  the 
specific  name  of  expronmsio  or  delegatio. 

First — Substitution  of  New  Creditob  (Ce««o 
nominum  vel  aetUmum.) 

Definition. 

The  object  of  a  substitution  of  a  new  creditor  was,  as  far 
as  possible,  to  turn  mere  debts,  as  well  as  property,  into 
marketable  commodities  that  could  be  bought  and  sold.  The 
Roman  law  favoured  this  increase  in  the  value  of  rights  arising 
from  contract,  allowing  a  similar  latitude  in  the  transfer  of  a 
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Rights  and  Duties. 

A.  Duties  of  Old  Creditor  to  New  Creditor. 

1.  In  the  absence  of  express  agreement,  a  person  selling  a 
right  in  personam  (namen)  must  transfer  all  his  subsidiary  and 
accessory  rights  against  the  debtor.     (D.  18,  4,  23,  pr.) 

AJUiu^famOuu  owes  m  Bxan  to  Titint.  Titius  tranafen  hk  right  to  Gnixu,  Tithii 
muBt  also  transfer  his  action  against  the  paterfaniiUat,     (D.  18,  4, 14,  pr.) 

A  Tendor  of  a  nomen  must  transfer  all  mortgages,  even  those  acquired  after  the 
date  of  the  sale.    (D.  18,  4,  0.) 

2.  In  the  absence  of  express  agreement,  a  vendor  of  a  nomm 
does  not  warrant  the  solvency  of  the  debtor,  but  only  that  the 
sum  alleged  to  be  due  is  really  due.     (D.  18,  4,  4.) 

a  Duties  of  Debtor  to  New  Creditor. 

1.  The  new  creditor,  after  giving  notice  of  the  transfer  to 
the  debtor,  can,  and  the  old  creditor  cannot,  sue  the  debtor.  I^ 
however,  notice  has  not  been  given,  the  debtor  must  pay  at  the 
suit  of  the  old  creditor,  but  the  old  creditor  in  that  case  must 
transfer  what  he  gains  to  the  new  creditor.  (C.  8,  17,  4 ;  G. 
«,  42,  3.) 

2.  The  debtor  can  avail  himself  as  against  the  new  creditor 
of  all  the  defences  he  had  against  the  old  creditor. 

TrANSVESTITIVB  FAOT& 

1.   The  Mode  of  Transfer. 

Obligations,  no  matter  how  contracted,  do  not  admit  of  any  form  of 
transfer.  If  I  wish  what  is  due  to  me  to  become  due  to  you,  I  cannot 
bring  it  about  in  any  of  the  ways  by  which  corporeal  things  are  transferred 
to  another.  But  it  is  necessary  that  by  my  orders  you  should  stipulate  with 
him ;  and  the  result  is  that  he  is  freed  fromi  liability  to  me,  and  at  once 
becomes  liable  to  you.  This  is  called  novatio  obUgaiumis,  Now,  without 
this  novtitio  you  will  not  be  able  to  sue  in  your  own  name,  but  must  take 
proceedings,  like  an  attorney  or  procurator  acting  on  my  behalf  {ex  persona 
mea),     (G.  2,  38-39.) 

Until  the  time  of  Antoninua  Pius  a  transfer  could  be  effected 
only  by  novaii^  or  by  the  old  creditor  giving  the  new  creditor 
a  mandate  to  sue  the  debtor  in  his  name.  Suppose  Gains 
owed  money  to  Titius,  and  Titius  wished  to  transfer  his 
claim  to  Maevios,  he  gave  Maevius  authority  to  sue  Gains  in 
bis  name  (D.  17,  1,  8,  5 ;  D.  46,  8,  76),  {praeatare  vel  mandare 


putting  tne  name  ot  the  transterrer  in  one  part  oi  the  tormula, 
and  of  the  transferree  in  another ;  thus,  "  if  it  appear  that  Gains 
owes  TitiuB  10  aurei,  then  let  the  jiuiea  condemn  Gaius  to  pay 
10  aurei  to  Maevius."  (G.  4,  86,)  In  this  case  Maevius  is  called 
attorney  for  himself  (procurator  in  rem  siuzm).  (D.  2,  14,  13,  1.) 
This  system  was  necessarily  imperfect^  for  until  the  litis  eorUes- 
tatio  the  assignee  of  the  claim  {nomen)  had  no  direct  relation 
with  the  debtor.  The  next  step  was  taken  in  the  case  of  a 
sale  of  a  hereditoB.  Autoninus  Pins  enacted  that  direct  actions 
{utiles  aetiones)  should  be  given  between  the  buyer  of  the  inherit- 
ance and  the  creditors  and  debtors  of  the  estate.  (D.  2,  14, 16 ; 
G.  4,  39,  1.)  Between  the  time  of  Antoninus  Pius  and  Dio- 
cletian, this  priority  was  extended  to  the  sale  of  any  sum  due 
(nomen),  (0.  4,  15,  5 ;  C.  4,  3U,  7) :  and  also  to  actions  in 
rem.     (G  4,  39,  9.) 

2.  The  Consent  of  the  Debtor  was  not  required  to  make  the 
transfer  valid,  nor  was  it  necessary  that  he  should  even  know 
of  the  transfer.  (C.  4,  39,,  3.)  A  debtor  paying  his  creditor 
without  notice  of  the  assignment,  could  not  be  compelled  to  pay 
over  again  to  the  assignee.    (0.  8, 17,  4.) 

3.  Restrictions  on  Transfer, 

Generally,  there  was  no  impediment  to  a  transfer,  except  in 
the  case  where  the  transfer  was  made  in  order  to  vex  a  debtor 
with  a  more  powerful  creditor.  (G.  2,  14,  2.)  But  Anastasius 
introduced  a  more  effective  protection  to  debtors.  The  evil 
that  he  redressed  was  the  sale  of  debts  for  less  than  their 
amount  to  persons  that  made  a  trade  of  harassing  debtors.  He 
enacted  that  no  transferree  of  a  debt  should  recover  more  from 
the  debtor  than  he  had  paid  to  the  transferrer,  with  lawful 
interest.  The  exception  was  when  coheirs  or  legatees  divided 
debts  among  them,  assigning  to  them  a  value  in  the  division 
below  their  real  amount.  Anastasius  did  not  interfere  with 
transfers  made  by  way  of  gift  (G.  4,  35,  22),  and  this  opened 
the  door  to  evasion.  Part  of  the  debt  was  transferred  for  a 
sum  intended  really  to  be  the  price  of  the  whole,  and  the 
residue  of  the  debt  was  transferred  as  a  gift.  Justinian  put  a 
stop  to  this  evasion  by  enacting  that  if  a  person  meant  to 
transfer  a  debt  as  a  gift,  he  must  give  the  whole,  and  not 
a  part  of  it ;  and  when  anything  was  paid  at  all,  the 
transferree  was  prohibited  from  receiving  any  mora  (C.  4^ 
35,  23.) 
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Merger  is  the  sabetitution  of  a  new  obligation  for  an  old.^ 

Gnhaa  gives  Titim  a  loan  of  100  mtrei,  and  m  part  of  the  transaction  requires 
Titiiu  to  promise  the  return  of  th«  money  by  stipulation.  Is  this  a  novation  of  the 
loan  by  the  stipulation  t  If  there  were  no  stipulation,  still  Titius  would  be  hound  to 
restore  the  money  lent  (ss  rniOHum) :  is  not  this  equitable  obligation  then  merged  in 
the  subsequent  formal  oontraot  f  Ulpian  and  Pomponius  regard  the  stipulation  as 
the  principal  obligation,  and  the  payment  of  the  money  as  merely  the  peiformanoe  of 
the  tadt  oondition  upon  which  the  stipulation  is  made.  If  an  interral  of  time 
elapsed,  and  the  parties  at  flist  relied  upon  the  equitable  obligation  arising  from  the 
loan,  then  the  matting  of  a  stipulation  would  undoubtedly  be  a  novation.  (D.  46,  2, 
0,1;D.46,2,7.) 

A  slave  receives  a  loan  of  6  awrei,  and  after  being  manumitted  promises  to  the 
boRower  by  stipulation  to  return  the  5  antreL  This  is  a  novation,  although  the  louk 
created  only  a  natural  obligation  upon  which,  after  manumission,  the  slave  could  not 
have  been  sued.     (D.  46,  2,  1, 1.) 

1.  Forms  of  Novation.  Two  contracts,  and  two  only,  had 
the  effect  of  merging  prior  debts,  namely,  stipulation  and  the 
literal  contract  (eapensilatio).  As  regards  the  latter,  it  is  suffi- 
cient to  refer  to  Gaius.  (G.  3,  128-180.)  When  it  fell  into 
disuse,  the  stipulation  remained  the  only  contract  by  whiob 
novation  could  be  made. 

Maevius  and  Cornelius  enter  into  a  partnership  to  teach  Grammar  and  share 
the  profits.  The  agreement  was  concluded  in  writing,  in  these  words :— "  The 
above-mentioned  things,  it  is  agreed,  shall  be  given  and  done,  and  nothing  contraiy 
to  them ;  and  if  anything  is  not  done  according  to  this  agreement,  20,000  testertii 
shall  be  paid."  This  is  a  stipulation  as  to  the  penalty  only.  There  is,  therefore,  n- 
novation  of  the  agreement,  but  each  can  sue  the  other  by  the  action  for  partnership 
{ctetio  pro  tocio).  If  it  had  been  a  stipulation  to  give  and  do  in  terms  of  the  agree- 
ment, the  iietio  pro  ioeio  would  have  been  merged  in  the  action  on  the  stipulation. 
(D.  17,  2,  71,  pr.) 

2.  The  stipulation  of  the  identical  subject-matter  of  a  pre- 
vious contract  had  the  effect  of  novation,  only  when  it  was 
intended  to  have  that  effect.  Before  the  time  of  Justinian 
this  question  was  determined  by  certain  legal  presumptions. 
In  some  cases  such  an  intention  was  inferred;  in  othere  the 
presumption  was  rejected. 

If  it  is  the  same  person  with  whom  you  afterwards  stipulate,  novation 
takes  place  only  if  there  is  something  new  in  the  later  stipulation ;  a  con- 
dition, perhaps,  or  a  day,  or  a  surety  [or  sponsor]  added  or  withdrawn. 
0.  3,  29»  3 ;  G.  3,  177.) 

But  what  I  have  said  about  the  sponsor  is  not  a  setded  point ;  for  the 

^  NovaUo  eH  priorU  defnH  in  aliam  cbUgatumem  vA  eMUm  vd  natwralem  tranafuHo 
atque  trandatio :  koe  eH^  ^vm  e»  praeeedenU  oaiuta  ita  nova  conttituUur  vt  prior 
perimatur.     (D.  46,  2,  1,  pr.l 


GaJtoM  Btdpulates  with  Comeliin  for  a  carriage-road,  and  afterwards  for  a  foot- 
path. The  second  stipnlation  ii  void.  Bat  if  he  had  stipulated  first  for  a  footpath 
{Uer),  and  then  for  a  waggon-road  (oc^im),  there  would  hare  been  a  novation.  (D. 
«.  2,  9,  2.) 

Gains  stipulates  for  the  Oomelian  farm,  and  afterwards  from  the^same  peEMO 
for  its  value  {quanHfimdhu  ««<).  As  the  objects  of  the  first  and  the  second  stipnlatioa 
are  different^  the  one  being  for  a  farm,  the  other  for  its  value,  there  is  no  novatico, 
unless  specially  so  intended.    (D.  46,  2,  28.) 

Gains  stipulates  for  a  ship  to  be  buUt,  and  if  it  be  not  built,  for  100  ourei.  If 
these  two  terms  are  taken  as  independent  promises,  then,  supposing  the  ship  wae  not 
built,  Ghdus  could  sue  for  the  penalty,  and  afterwards  for  the  non-performance  of  the 
contract  to  build.  The  seoond,  however,  is  taken  as  a  novation  of  the  first,  and  thus 
the  penalty  is  alone  recoverable.     (D.  44,  7,  44,  6.) 

In  saying  that  if  a  condition  be  added  this  makes  a  novation,  we  must 
be  understood  to  mean  that  this  is  so  if  the  condition  is  fulfilled.  If  it  is 
not,  but  fails,  then  the  former  obligation  still  continues.     (J.  3,  29,  3 ;  G.  5, 

179O 

But  let  us  see  whether  he  that  brings  an  action  on  that  score  cannot  be 
repelled  by  an  excepHo  of  fraud  or  of  agreement  {Jxicti  conuenti) ;  whether 
in  fact  this  does  not  seem  to  have  been  done  between  them  on  the  under- 
standing that  the  thing  should  be  demanded  only  when  the  condition  in  the 
later  stipulation  was  fulfilled.  Servius  Sulpicius,  however,  thought  that 
novation  takes  place  at  once,  even  while  the  condition  is  still  in  suspense, 
and  that  if  the  condition  fails,  no  action  can  be  brought  on  either  ground, 
and  that  thus  the  property  is  lost  As  the  result  of  this  vietv  he  also  gave  an 
opinion,  that  if  a  man  stipulates  with  a  slave  for  what  Lucius  Titius  owes 
him,  a  novation  takes  place,  and  the  property  is  lost,  because  no  action 
can  be  brought  against  the  slave.  But  in  both  these  cases  the  law  in 
use  is  dififerent  For  novation  no  more  takes  place  in  these  cases  than  it 
would  if,  for  a  debt  you  owe  me,  I  were  to  stipulate  with  an  alien  by  the 
word  SPONDES  (Do  you  undertake  ?},  though  he  can  take  no  part  in  a 
sponsio.    (G.  3,  179.) 

When  the  obligation  merged  is  conditional  {tub  conditicme),  the  obligation  in  which 
it  is  merged  is  not  binding  until  the  condition  is  fulfilled.  (D.  46,  2, 14, 1.)  So,  on  the 
other  hand,  if  the  obligation  merged  is  unconditional,  and  the  stipulatioin  k  condi- 
tional (iub  eondiHone)  no  novation  takes  place  until  the  condition  is  fulfilled.  (D.  46, 
2,  8,  1 )  D.  46,  2,  14,  pr.) 

The  ancients  agreed  that  novation  took  place  when  that  was  the  intention 
of  the  parties  in  entering  into  the  second  obligation.  It  was  thus  doubtful 
when  they  did  so  with  that  intention,  and  certain  presumptions  on  this  point 
were  accordingly  brought  in  at  various  times  and  in  various  cases.  For  this 
reason  our  constitution  was  issued,  which  detexinined  most  clearly  that 
novation  took  place  only  if  it  was  expressly  declared  by  the  contracting 
parties  that  this  was  the  aim  of  their  agreement  But  if  not,  then  both  the 
original  obligation  remains  and  the  second  comes  in  besides ;  so  that  an 
obligation  remains  on  two  grounds,  as  our  constitution  decides,  and  as  may 
be  more  clearly  learned  by  reading  it.    (J.  3,  39,  3  a) 

This  constitution  (C.  8, 42,  8)  applies  to  ddegatio  or  eoBprommittio  as  well  as  to  aieiyer. 
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DelegoHo  in  when  a  debtor  gives  a  creditor  a  new  debtor  to 
take  his  place.  It  also  applies  to  a  simultaneous  change  of 
debtor  and  creditor,  the  cause  of  obligation  alone  remaining 
the  same.  Thus  it  is  delegation  when  a  debtor  of  B.,  by  the 
order  of  B.,  gives  C.  as  debtor  to  D,     (D.  46.  2,  11,  pr.) 

Further,  novation  takes  away  an  obligation,  as  when  you  are  in  debt  to 
'  Seius,  and  he  stipulates  with  Titius  for  payment  For  when  a  new  person 
comes  in  a  new  obligation  arises,  and  the  first  obligation  is  taken  away  and 
passes  into  the  latter, — so  much  so,  that  sometimes,  even  although  the  later 
stipulation  is  useless,  the  first  is  taken  away  by  the  legal  effect  of  novation. 
For  instance,  if  Titius  stipulates  with  a  third  party  after  his  death,  or  with  a 
woman  or  ^pupiUus^  acting  without  authority  from  his  tutor ^  for  payment  of 
your  debt  to  him,  in  that  case  the  property  is  lost.  For  the  former  debtor  is 
freed,  and  the  later  obligation  is  no  obligation  at  all  But  the  rule  of  law  is 
not  the  same  if  a  man  stipulates  with  a  slave  ;  for  then  the  earlier  debtor 
remains  bound,  just  as  if  no  stiptdation  had  afterwards  been  made.  (J.  3, 
29i  3  ;  G.  3,  176.) 

B.  owes  money  to  A.,  and  C.  to  B.  B.  delegates  C.  to  A.  The 
effects  are,  (1)  B.  is  released  from  his  debt  to  A. ;  (2)  C.  is 
released  from  his  debt  to  B.  (C.  8,  42,  3) ;  (3)  C.  is  debtor  to 
A.  in  place  of  B. 

A.  owes  B.  money.  A.  teudulently  induces  C.  to  become  debtor  to  R  in  his  ste*d« 
and  accordingly  C.  makes  the  necessary  stipulation.  C.  cannot  plead  the  fraud  com- 
mitted by  A.  when  sued  by  B.     (D.  44,  4,  4,  20.) 

A.  owes  money  to  B.  G.  owes  money  to  A.,  but  can  defeat  A.  by  a  defence  of  fraud. 
C,  however,  allows  himself  to  be  delegated  to  B.  in  place  of  A.  G.  cannot  resist  the 
action  of  K,  even  if  he  allowed  himself  to  be  delegated  by  mistake,  but  he  has  an  actio 
mtmdaU  against  A.  for  the  amount.     (D.  46,  2.  12.) 

A.  owes  B.  money.  G.  owes  A.  nothing,  but  wishing  to  oblige  him,  becomes  hb 
delegate  by  stipulation.  B.  sues  O.  Can  G.,  inasmuch  as  his  intervention  is  gratoitous* 
plead  that  he  ought  not  to  be  compelled  to  pay  more  than  he  can  afford  {tU  quatoMU 
faeerepoUiteondemnaur)^  No,  although  he  could  so  defend  himself  as  against  A 
(D.  46,  2,  88.) 

A.  thinks  he  owes  money  to  B.,  but  does  not.  G.  thinks  he  owes  money  to  A,  but 
does  not  G.,  by  the  order  of  A.,  promises  to  pay  to  B.  the  sum  A.  thought  he  owed 
him.  In  this  case  B.  cannot  compel  G.  to  pay,  but  must  on  demand  give  him  a 
formal  release  from  the  stipulation.     (D.  89,  5,  2,  4  ;  D.  44,  4,  7,  pr.) 

A.  owes  money  to  B.  G.  thinks  he  owes  money  to  A.,  but  does  not.  G.  is  delegated 
toB.  asadebtorol  A.  Can  G.  refuse  to  pay  B.  ?  No ;  his  only  remedy  is  against  A., 
for  the  money  as  paid  by  mistake.     (D.  46,  2,  18.) 

1.  Novation  or  delegation  was  made  either  by  stipulation  or 
(when  it  existed)  by  eapensilaUoy  or  by  litis  eonteatatio.  (D.  46, 
2,  11,  1;  D.  18,5,24.) 

Titius  owes  money  to  Seius,  and  Maevlus  to  Titius.    Titius  being  pressed  by  Seius, 


Titius  from  Bumg  Maevins.  Bat  if  Maevius  is  delegated  by  stipalation  to  Seam, 
Titioa  is  at  onoe  releaied  from  Seins,  whether  Seius  receives  anything  from  Maefioi 
or  not.    (0.8,42,8.) 

Titiiu  asks  Sempronins,  "Do  yon  promise  to  pay  me  what  Gains  and  Seim  owe 
me  t "  The  debt  of  Gains  is  qnite  nnoonneoted  with  the  debt  of  Seins.  Bat,  nevo^ 
theless,  the  effect  of  the  stipolation  is  to  relieye  Gains  and  Selns,  and  pat  SempronnM 
in  their  place.    (D.  46,  2,  84^  2 ;  D.  46,  2,  8Z) 

2.  Although  the  consent  of  a  debtor  was  not  necessary  in 
the  cession  of  actions,  the  consent  of  the  creditor  was  eesential 
to  delegation.  (C.  8,  42,  1.)  {Nee  creditaris  ereditori  quisquam 
invitus  delegari  potest)  (C.  8,  42,  6.)  The  reason  is  manifest 
If  a  new  debtor  conld  be  substitnted  without  the  consent  of  the 
creditor,  an  insolvent  might  be  foisted  upon  him. 

3.  There  must  be  an  intention  to  make  a  novation. 

Grains  is  a  creditor  of  'ntans  for  10,  and  of  Seins  for  15  ourei.  He  stipnlatea  with 
Attins,  who  promises  to  pay  what  either  Titins  or  Seins  owes  him.  Paul  says  this  is 
a  noTation  of  both  debts.  (D.  46,  2,  82,  pr.)  Marcellus  held  that  the  sttpalatioK 
liberated  neither  Titins  nor  Seins,  bat  that  Attins  conld  dioose  for  which  he  wonld 
pay,  and  so  determme  who  shonld  be  released.  (D.  46,  2,  8,  4.)  Gelsus,  who  so  fair 
agrees  with  Maroellns,  pnt  it,  however,  on  the  right  footing.  He  says  if  the  intention 
was,  as  ^e  words  seem  to  express,  to  give  Attins  "choice,"  there  is  no  novation  ;  but 
if  the  understanding  was  that  Attins  wm  to  pay  for  both,  then  both  are  at  once 
released.    (D.  46,  2,  26.) 

Gains  promisee  a  dowry  to  Titia»  the  wife  of  Maevins.  Afterwards  Semproniaa,  by 
■tipnlation  with  Maevins,*  promises  a  dowry.  Qaiva  is  relieved,  and  SemproDins 
becomes  bonnd  by  the  stipnlation.  The  presnmption  is  against  any  intentum  to 
double  the  dowry  of  Titia.  If  another  agree  to  pay  my  debt,  he  releases  me,  if  snoli 
was  the  intention  ;  if  not»  he  becomes  a  surety,  and  releases  me  only  by  payment. 
(D.  46,  2,  8,  5.) 

Calpumius  stipulates  with  Telemachns  for  the  farm  of  Sempronius,  and  afterwards 
with  Lidnius,  for  the  same  farm,  reserving  the  usufruct  to  Iddnius.  This  is  not  a 
novation,  but  if  Lidnius  delivers  the  farm,  keeping  the  usufruct,  Telemachus  most 
give  the  nsufmot.  If  Telemachns  gives  the  farm,  Lidnius  is  released.  (D.  45,  I, 
56,  7.) 

4.  In  easpromissio  the  same  rales  applj  as  in  merger,  when 
either  contract  is  conditional.  (D.  46,  2,  14,  1 ;  D.  46,  2,  5  ;  D. 
46,  2,  8,  1.) 

DIVESTITIVE  FACTS. 

The  divestitive  facts  of  contract  may  be  grouped  in  five 
classes.  The  first  class  is  **  Actual  Performance,  or  its  Equiva- 
lents." The  second  class  consists  of  the  modes  of  ^  Release :" 
the  debtor  has  not  performed  his  duty,  but  the  creditor  waives 
his  right.  The  third  group  is  Prescription,  or  the  extinction  of 
obligations  by  lapse  of  time.     The  fourth  class  is  "  Confusio^ 


Digitized 


by  Google 


Decome  one  ana  tne  same  person,  inis  moae  occurred  in 
inheritance.  Lastly,  an  obligation  was  extinguished  when  an 
action  was  brought  to  enforce  it  {litis  cantestatioy 

First — ^Actual  Perpormanoe  and  its  Equivalents  {Solutio). 
I.  AoTUAL  Performance  {Solutio). 

Every  obligation  may  be  removed  by  the  discharge  of  what  is  due,  or  it 
the  creditor  consents,  of  something  else  in  its  room.  [But  it  is  a  question 
in  this  case  whether  (as  our  teachers  hold)  the  debtor  is  legally  freed  ;  or 
whether  (according  to  the  view  taken  by  the  authorities  of  the  opposing 
school)  he  is  still  legally  bound  as  before,  but  ought  to  defend  himself  against 
the  daim  by  an  exceptio  dolt  malt,']  It  matters  nothing  who  discharges  it, 
whether  the  debtor,  or  some  one  else  for  him  ;  for  he  is  freed  even  if  some 
one  else  discharges  it,  and  that  whether  the  debtor  knew  it  or  not,  and  even 
if  it  was  done  against  his  will.  Again,  if  the  principal  discharges  it,  those 
that  came  in  on  his  behalf  are  thereby  freed.  Conversely,  if  the  surety  dis- 
charges the  obligation,  not  only  is  he  himself  freed,  but  his  principal  as  welL 
Q.  3,  29,  pr. ;  G.  3,  168.) 

(I.)  Payment  op  Whole  Debt. 

The  term  '*  sohuio  "  is  sometimes  used  in  a  larger  sense,  not 
merely  as  equivalent  to  actual  performance  (D.  50,  16,  176), 
but  to  every  divestitive  fact  {liberatio),  (D.  50,  16,  47  ;  D.  46, 
3,  54.)  The  following  points  in  regard  to  Actual  Performance 
deserve  special  notice. 

1.  Generally,  what  amounts  to  or  falls  short  of  performance. 

1°.  When  the  promise  is  of  personal  service,  performance  by 
another  than  the  promiser  is  not  performance.  Thus,  if  one 
has  promised  with  his  own  labour  to  build  a  house,  or  make  a 
boat,  or  the  like,  and  has  a  surety,  performance  of  the  work  by 
the  surety,  without  the  consent  of  the  stipulator,  does  not 
acquit  the  promiser.     (D.  46,  3,  31,  pr.) 

2®.  When  the  contract  is  for  delivery  of  the  ownership  of  a 
thing,  the  promiser  cannot  obtain  release  by  delivering  some- 
thing that  cannot  be  the  undisputed  property  of  the  receiver. 
(D.  50,  17,  167.)  A  creditor  is  entitled  to  the  very  thing 
promised,  and  is  not  bound  to  accept  what  the  debtor  may 
think  a  fair  equivalent.  (D.  46,  3,  99.)  An  exception  was 
introduced  by  Justinian.  In  certain  cases  a  creditor  was 
required  to  take  land,  in  payment  of  his  debt,  at  a  fair  price^ 
unless  he  could  find  a  purchaser  for  it     (Nov.  4,  3.) 

A  lender  is  not  bound  to  aocept  in  lien  of  payment  a  debt  due  to  the  borrower  hj 
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GaiuB  promised  Titius  gold,  and  paid  him  in  bronae.  Gaina  Ib  not  diaoharged, 
bat  he  is  not  bound  to  give  Titiiia  the  gold,  milen  Tltiaa  la  willing  to  give  him  baok 
the  bronae.     (D.  46,  8,  50.) 

Gaioa  has  promiaed  by  stipulation  either  Stichns  or  Pamphilos.  In  a  fit  of  passion 
he  wounds  Stiohus.  The  stipulator  is  not  obliged  to  take  Stiohus,  bat  may  insiat 
upon  obtaining  Pamphilus.     (D.  46,  8,  88,  1.) 

Sempronius  has  agreed  to  give  Eros  to  Titius,  but  Bros  is  hypotheoatod  to  MaeTiua 
for  5  aurei  Titius  receives  Eros  in  ignorance  of  the  hypothea  Can  he,  on  finding  it 
out»  sue  Sempronius  t  Tes,  because  Sempronius  has  not  performed  his  oontnMst^ 
(D.  46,  8,  20.) 

Gaius  owes  Maevius  10  owreL  Maevius  agrees  to  accept  Azethuaa  in  payment. 
Titius  hss,  unknown  to  Maevius,  a  usufruot  of  Arethusa.  Maevius  can  sue  Gains  for 
the  10  aurei  without  waiting  until  Titius  actually  claims  his  usufruot     (D.  46,  8,  69.) 

Gaius  agrees  to  give  Titius  the  slave  Stiohus,  the  property  of  MiMvius.  Titina 
acquires  the  ownership  of  Stiohus  by  iuueagaio.    Gains  is  released.    (D.  46,  3,  60.) 

Julius  has  by  stipulation  promised  to  give  Pamphilus,  who  belongs  to  Sempronius. 
Sempronius  dies,  leaving  to  Pamphilus  his  freedom  oonditionaUy.  Julius  delivers 
Pamphilus.  Is  this  a  valid  discharge,  when  Pamphilus,  on  the  happening  of  the  oon- 
dition,  acquires  his  freedomt  Yes,  because  in  this  case,  if  Pamphilus  had  been  freed 
(as  will  be  seen  presentiy,  p.  688),  Julius  would  have  been  released.  (D.  46,  8,  88  pr. ; 
D.  40,  7,  9,  2.) 

Julius  promises  a  slava  He  gives  Stiohus  a  tttOuUber,  This  is  not  a  good  dis- 
charge (D.  46,  8,  72,  5) ;  and  the  creditor,  without  waiting  for  the  enfrandhisement  of 
Stichus,  can  sue  Julius.     (D.  46,  8,  88,  8.) 

2.  As  stated  in  the  text,  payment  may  be  made  by  a  stran- 
ger without  the  consent  or  knowledge,  and  even  against  the 
wishes,  of  the  debtor.  This  is  an  example  of  the  principle 
that  without  a  man's  consent  one  may  enrich  but  not  impoverish 
him.  (D.  46,  3,  23  ;  D.  46,  3,  53  ;  D.  3,  5,  39.)  The  payment, 
however,  must  be  in  the  name  and  on  account  of  the  debtor. 
(D.  46,  3,  17.) 

3.  Who  can  accept  payment,  and  give  a  valid  discharge  f 
Throwing  out  of  account  the  case  of  tutores,  curators,  and 

the  like,  we  may  say  generally  that  only  the  creditor,  or,  if  the 
creditor  is  dead,  his  heirs,  or  some  person  authorised  by  them, 
can  accept  payment  (D.  50, 17,  180),  unless  in  the  contract  the 
name  of  some  other  has  been  specially  inserted,  to  whom  pay- 
ment could  be  made.     (D.  46,  3,  12,  1.) 

A  procurator>-that  is  to  say,  a  person  specially  authorised  to  accept  payment^  or 
one  to  whom  the  entire  affain  d  another  haye  been  entrusted— can  give  a  valid  dis- 
charge (D.  46,  8, 12,  pr.),  but  not  a  person  engaged  simply  to  oonduot  a  lawsuit 
(D.  46,  8,  86.) 

Oaius  requests  Titius  his  debtor  to  pay  the  amount  of  his  debt  to  Sda,  the  wife  of 
Gaius,  intending  to  make  her  a  gift  of  the  amount.  Although  Seia,  in  consequenoe 
of  the  rule  prohibiting  gifts  between  husband  and  wife,  did  not  become  owner  of  the 
money,  stm  Titius  was  released.     (D.  24,  1,  26,  pr.). 
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the  ehiroffrapha  (for  100)  by  Maeyiu  and  Septioina  SeiuB  aent  by  them  aleo  the  800 
due  on  the  other  ekirographum.  SdiH  k  discharged  for  the  100,  but  not  for  the  800, 
unless  TitiuB  actually  receives  the  money  or  ratifies  the  payment     (D.  40,  8,  89,  1.) 

Haevius  stipulates  for  10  aurH  to  himself  or  a  slave  to  be  given  to  Titius.  U  a 
dave  is  given  to  Titius,  the  promiser  is  released ;  but  imtil  that  is  done,  Maevius  oan 
sue  him  for  the  10  emreL  (D.  46,  8,  84^  2.)  Titins  cannot  sue  for  the  slave,  neitiier 
can  he  release  the  promiser,  except  by  actually  receiving  the  slave  promised.  (D.  40, 
8,  10.)  Nor  oan  payment  be  made  to  the  heirs  of  Titius.  (D.  46,  8,  81,  pr. ;  D. 
45,  1,  55.) 

Julius  stipulates  for  the  payment  of  10  aurei  to  himself  or  to  Stichus,  the  slave  of 
Sempronius.  Payment  may  be  made  to  Stichus,  but  not  to  Sempronius,  who  cannot 
give  a  valid  discharge.    Only  the  person  named  can  aooept  payment    (D.  46,  8,  9,  pr. ) 

A  stipulation  to  give  10  awrei  to  A.  (the  ttipuUUor),  or  to  B.,  if  a  certain  event 
happens,  is  good  ;  so  that,  if  the  event  happens,  B.  as  well  as  A.  can  give  a  valid 
discharge.  (D.  46,  89,  8, 4.)  But  a  stipulation  to  give  10  wurei  to  A.  (the  ttipuiator), 
if  a  certain  event  happens,  or  10  avrei  to  B.,  is  void  unless  the  event  happens.  If  it  does, 
either  A.  or  B.  can  receive  payment ;  if  it  does  not,  neither  can.  (D.  45, 1,  141, 7.) 
**  If  my  ship  comes  from  Africa  within  three  months  will  you  give  me  or  Titius 
100  a/urei  t "  Here  the  condition  is  ascribed  to  both,  and  if  it  is  fulfilled,  either  eaa 
give  a  valid  discharge  for  the  money.     (D.  45,  1,  141,  7.) 

(II.)  Payment  op  Part  op  the  Debt. 

Could  a  creditor  be  compelled  to  accept  a  part  only,  and  not 
the  whole  of  his  debt  t  This  question,  we  are  told,  gave  rise 
to  a  difference  of  opinion,  but  it  was  held  to  be  in  the  jurisdic- 
tion of  the  PreBtor  to  diminish  lawsuits,  by  requiring  creditors 
to  accept  part  as  a  discharge  of  part,  of  course  not  of  the  whole 
of  the  obligation.     (D.  12,  1,  21.) 

(ill)  Apportionment  op  Payment  among  Several  Debts. 

When  the  same  debtor  owes  to  the  same  creditor  more  than 
one  sum,  and  pays  less  than  the  whole  amount  due,  which 
debt  is  wiped  off,  or  are  all  the  debts  diminished  pari  passu  f 
The  following  are  the  chief  rules  for  determining  this  question : 

Rule  L — The  debtor  may  at  the  time  of  payment  state 
which  debt  he  intends  to  discharge.  If  he  does  not  do  so,  the 
creditor  may  apply  the  payment  to  whichever  debt  he  pleases. 
(C.  8,  43, 1.)  But  if  the  creditor  makes  election,  he  must  apply 
the  payment  to  the  debt,  that,  if  he  were  himself  debtor,  he 
would  wish  to  have  discharged.     (D.  46,  3,  1.) 

A.  is  oreditor  of  K  for  two  different  rams.  Por  one  snm  C.  hat  become  surety,  for 
the  other  D.  B.  pays  a  sum  to  A.  A.  oan  apply  it  to  wipe  off  the  debt  for  which  G. 
is  surety,  or  for  which  D.  is  surety,  whichever  he  pleases.     (D.  46,  8,  5, 1.) 

A  dispute  arose  between  Titius  and  Gains  as  to  interest  for  a  sum  lent  by  the 
former  to  the  latter.    Ghdus  paid  a  oertain  amount,  saying  it  was  for  reduction  of  the 


but  that  no  interest  oould  in  future  be  exacted.  The  question  then  came  to  be  whether 
the  amount  paid  by  Gains  was  for  interest  or  prindpaL  It  wm  held  to  be  part  of 
the  principal,  because  Gains  had  paid  it  as  such.     (D.  46,  3,  102,  1.) 

Titius  owed  Maevius  20  cwrm,  about  whioh  there  was  no  dispute,  and  80  aurei  if 
the  risk  of  a  slave  who  was  killed  attached  to  him.  Titius  paid  15  owrei  without 
saying  \i^ch  debt  he  desired  to  have  discharged.  Maevius  must  apply  it  to  the 
discharge  of  the  amount  not  in  dispute.     (D.  46,  8,  1.) 

Cornelius  owed  Julius  10  aweif  the  price  of  a  young  dave,  and  he  had  also  promised, 
without  stipulation,  to  make  Julius  a  present  of  6  aurei,  Oomeliua  paid  5  aurei 
without  saying  it  was  in  part  payment  of  the  price  of  the  slave.  Could  Julius  apply 
it  to  discharge  the  promise  of  5  au/reit  Prior  to  Justinian  sQch  a  promise  could  not 
be  enforced,  but  the  money,  if  paid,  oould  not  be  recovered.  Could,  then,  Julias 
apply  the  money  in  payment  of  the  present  t  No ;  because  he  was  bound  to  I4>pl7 
it  to  the  discharge  of  the  debt  that  the  debtor  would  wish  to  see  released.  (D.  40, 
8,  H  8.) 

Rule  II. — ^If  neither  party  hcis  specifically  assigned  the  pay- 
ment to  any  debt,  and  if  the  debtor  is  in  arrear  for  interest, 
the  interest  must  first  be  paid  off;  but  as  between  principal 
debts,  that  is  to  be  discharged  which  is  most  onerous  for  the 
debtor.     (C.  8,  43,  1.) 

Titius  accepted  a  loan,  and  promised  interest  at  5  per  cent.,  at  which  rate  he  paid 
for  a  few  years.  Afterwards  by  mistake  he  paid  at  the  higher  rate  of  6  per  cent. 
Gould  the  excess  paid  as  interest  be  applied  to  reduce  the  principal  debt  f  Yes,  if 
paid  by  mistake.     (D.  46,  8,  102,  8.) 

Titius  has  made  several  contracts  with  Seius.  Under  some  of  the  contnM^ts  l^tiai 
has  already  become  debtor  to  Seius ;  under  others  he  will  be  debtor  for  given  amounts 
within  a  certain  time  $  while  others  are  conditional,  and  it  is  uncertain  whether  they 
will  ever  take  effect.  If  Titius  pays  anything,  it  must  be  applied  first  to  the  sums 
already  accrued  due,  and  next  to  those  certain  to  be  due,  but  not  yet  matured.  (D.  48, 
8,  8,  1 ;  D.  46,  8,  108.) 

Gains  owed  Sempronius  20  tmrei  for  a  horse.  He  also  owed  him  15  aurei  that 
had  been  deposited  with  him  for  safe  custody,  and  which  he  had,  by  gross  negligence, 
lost.  Gains  paid  20  aureL  It  must  be  applied  as  to  16  aurei,  to  pay  the  deposit,  for 
non-payment  of  which  Gains  is  exposed  to  infamy.    (D.  46,  8,  7.) 

Maevius  owes  Titius  10  oitreif  and  20  aurei  on  a  contract  secured  by  a  pledge.  He 
pays  10  aureL  In  the  absence  of  any  statement  by  Maevius,  he  is  understood  to 
discharge  the  secured  debt,  and  thereby  partly  relieve  his  property.     (D.  46,  8,  5,  pr.) 

Galbns  owes  Cornelius  100  a/urei;  he  is  also  surety  for  Titius  to  Cornelius  for  80 
flum.  Galbus  pays  50  awreL  It  must  be  employed  to  reduce  his  own  debt,  not  the 
■nm  for  which  he  is  only  surety.    (D.  46,  8,  4 ;  D.  46,  8,  97,  pr.) 

A.  is  surety  to  D.  in  behalf  of  B.  for  10,  and  of  C.  for  20  aureL  A.  pays  D. 
10  aureu  Whose  debt  is  it  to  be  applied  to  f  If  A.  has  said  nothing,  it  is  to  be  takm 
in  discharge  of  the  debt  of  longest  standing.     (D.  46,  8,  24.) 

Receipts  {ApocJuu). 

A  written  acknowledgment  of  payment  of  debt  (apocha)  was 
not  conclusiyey  but  was  binding  only  in  respect  of  the  sum 
actually  received.     (0.  8,  43,  6.)     It  wa«,  however,  esteemed 
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n. — Tender  {Oblatio;  Depositio  et  Obsignatio). 

A  distinotion  existed  between  a  simple  offer  to  pay  (oblatio) 
and  a  formal  tender.  The  latter  was  made  by  depositing  the 
money  due  in  a  sealed  bag  {depositio  et  obeiffnatio),  either  in  a 
temple,  or  in  some  place  by  order  of  a  court,  (C.  8,  43,  9 ;  C. 
4,  32,  19.)  From  certain  passages  it  might  be  inferred  that  a 
formal  tender  or  deposit  was  unnecessary,  (C.  4,  32,  6;  D. 
45,  1, 122,  5.)  Other  passages  seem  to  deny  any  effect  to  such 
offer  unless  followed  by  formal  deposit.  (D.  26,  7,  28,  1.)  A 
reconciliation  is  suggested  to  this  effect,  that  an  informal  offer 
is  a  discharge  of  the  debt,  and  stops  the  currency  of  interest, 
when  interest  results  from  the  delay  {mora)  of  the  debtor ;  but 
that  the  accessories  of  the  debt,  pledges,  interest  due  by 
agreement,  etc.,  were  not  released  without  the  formal  tender. 
(C.  4,  32,  9.) 

Titius  promised  Dama  or  Eros.  'Htitui  offered  to  deliver  Eros,  but  the  ttijnUator 
delayed  acceptance.  Then  Eros  died.  Titius  was  not  obliged  to  deliver  Dama,  be- 
cause it  was  not  his  ftkolt  that  the  stipulator  did  not  take  Eros.     (D.  45,  1,  105.) 

Gains  owed  ComeliiiB  10  aureif  and  visited  him  with  the  money  in  order  to  pay  him. 
Cornelias,  without  any  good  reason,  refused  to  take  it,  and  Gaius,  taking  home  the 
money,  accidentally  lost  it  Gaius  could  not  be  compelled  to  pay  the  10  awreL 
(D.  46,8,72.pr.) 

A  tuU/r  who  offers  and  deposits,  under  seal,  the  amoimt  he  owes,  is  released  from 
the  obligation  to  pay  interest     (D.  22, 1,  1,  3.) 

When  money  had  been  so  deposited  the  debtor  was  released, 
and  the  remedy  of  the  creditor  was  only  against  the  person 
with  whom  the  deposit  was  made  in  order  to  recover  what  had 
been  deposited* 

III. — Impossibilitt  op  Performance  is  occasionally  equi- 
valent TO  ACTUAL  Performance.    {Inte^ntae  rei.) 

A  promise  to  do  that  which  was  from  the  first  impossible,  is 
void ;  is  it  also  void  if  the  thing  becomes  impossible  only  after 
the  promise  is  made  t  Here  we  do  not  speak  of  the  inability 
of  a  particular  man  to  do  what  he  promised,  as  if  he  becomes 
insolvent,  but  the  impossibility  of  anyone  doing  what  has  been 
promised.  When  the  impossibility  has  arisen  from  no  fault  of 
the  promiser,  as  when  he  has  agreed  to  deliver  a  thing,  and  the 
thing  perishes,  generally  he  is  discharged. 


Obliged  to  pay  an  amount  equal  to  the  tnan  lost     (D.  40,  i,  87.) 

StichuB  U  promised  to  MaeriuB  by  Seiua.  StichoB  dies.  Is  Selw  xeleased  f  If  it 
was  not  the  fault  of  Seins  that  Stichus  died,  he  Is  released.  (D.  45,  1»  SS.)  If  the 
slaye,  however,  had  been  asked  for  by  Maevius,  and  refused,  or  if  Seius  killed  him 
wtihoot  a  rsMOoaUa  ezooM^  he  must  pay  the  value  of  fitiohw.  (B.  4ft,  1,  28 ; 
P.  46,  1,  96.) 

ntius  promises  Arethusa  to  Gkdus.  Aretbusa  is  manumitted.  Is  Titius  released  ? 
Not  if  Arethusa  belonged  to  Titius.  But  if  Arethusa  did  not  belong  to  TithiB,  and 
the  manumisnon  was  not  due  to  his  fraud  or  fault,  Titius  ia  uo  kmgor  bound.  (D.  45, 
I.W.) 

MaeviuB  promises  Eroe  to  SemproniuB.  Eroe  is  taken  captive.  Is  Maevivs 
released  t  If  Eros  did  not  belong  to  him,  certainly.  If  Eros  did,  then  it  wovild 
appear  that  Maevius  was  bound  only  in  case  Eroe  waa  recovered,  or  again  fell  under 
his  oontroL     (D.  46,  S,  98,  8.) 

Gains  promiBed  Pamphilus  to  Coxnelius.  Gains  did  not  give  Pamphiln^  and 
compelled  Cornelius  to  resort  to  legal  prooeedings,  pending  wMch  Pamphilus  died. 
Gains  in  compiling  Cornelius  to  take  legal  proceedings,  is  guilty  of  undue  delay, 
and  must  pay  the  value  of  PamphlluB.    (D.  46, 1 ,  82, 1  -2.) 

Semproniufl  promiseB  to  give  a  small  plot  of  ground  to  Kaevios.  After  dohig  ao, 
he  buries  a  dead  body  in  the  place,  and  thus  makes  the  land  extra  commereium.  Sein- 
pronius  must  pay  its  value.  If  the  land  had  belonged  to  another,  who  had  buried  a 
body  in  it»  he  would  have  been  released.    (D.  45,  1,  91,  1.) 

Julius  promises  to  Titius  a  plot  of  building  ground  belonging  to  Grains.  Gaioa 
builds  upon  it.  Can  Titius  sue  Julius  on  the  stipulation  for  the  value  of  the  ground  ? 
Celsns  gives  an  opinion  in  the  negative  (D.  82, 1,  79,  2),  but  Paul  disputes  and  deniee 
his  opinion.  (D.  46,  8,  98,  8.)  The  opinion  of  Celsus  was  grounded  on  the  change  in 
the  condition  of  the  thing  being  auoh  as  to  render  delivery  of  the  ground  without  the 
building  impossible.  Paul  replies  that  the  ground  is  a  part  of  the  house,  and  indeed 
the  principal  part,  to  which  the  building  is  in  law  only  accessoiy,  and  that,  therefore^ 
the  value  of  the  land  must  be  paid. 

Seius  promisee  a  usufruct  of  his  farm  to  Maevius  for  the  next  ten  years.  By  the 
fault  of  Seius,  Maevius  is  kept  out  of  the  farm  five  years.  Maevius  can,  nevertheleaa, 
«ue  for  the  ten  years.    (D.  7,  1,  87.) 

Second — ^Releases — Formal  and  Non-formal. 

Actual  performance  is  called  the  natural  mode  of  diaeolving 
an  obligation  (naturalUur  resolvitur),  in  contrast  with  a  formal 
release  (eiviliUf  resolvitur)  by  the  provisions  of  the  law.  The 
maxim  was  that  every  contract  had  its  appropriate  divestitive 
fact,  just  as  it  had  its  appropriate  investitive  fact,  and  that 
these  two  classes  of  facts,  the  investitive  and  divestitive,  must 
correspond.^  Hence  a  contract  formed  per  aes  et  libram  must  be 
dissolved />er  a«9  et  libram;  a  contract  by  stipulation  must  be 
dissolved  by  a  contrary  stipulation;  a  contract  formed  by 
writing  {expensum  ferre\  by  written  release  (acceptum  ferre), 

*  Pnmt  qmdqut  (xmimdum  eit,  ita  H  tolvi  dd>et  (D.  46,  8,  80) :  tnM  iam  fuOwuU 
tu  gtMim  eo  genere  quidque  diamflmare  quo  eoUigatum  etL    (D.  60,  17,  85.) 


when  the  obhgation  was  thereby  taken  away,  all  the  collateral 
securities  (sureties,  pledges,  eta)  were  at  the  same  time  released* 
The  obligation  was  extinguished  as  if  it  had  never  existed 

(L)  Formal  RxLEASEa 

1.  Release  of  stipulation — Aoceptilatio. 

V.  This  is  the  mode  of  release  primarily  adapted  to  verbal 
contracts,  and  hence  applies  not  only  to  the  stipulation,  but 
also  to  the  verbal  contract  of  services  of  a  manumitted  slave 
{obligaHo  operarum).     (D.  46,  4,  13.) 

An  obligation  may  be  removed  by  crediting  the  debtor  with  payment 
{acc^tiloHo),  This  is  done  by  an  imaginary  payment  If  Titius  has  a 
debt  due  him  on  a  contract  made  by  words,  and  wishes  to  remit  it,  he  can  do 
so  by  allowing  his  debtor  to  say  these  words  : — "  AVhat  I  have  promised  you, 
do  you  regard  as  received  ?  **  and  by  himself  answering,  "  I  do."  This 
acknowledgment  may  be  in  Greek  as  well,  provided  only  it  be  done  in 
the  same  form  of  words  as  is  usually  employed  in  Latin.  (J.  3,  29,  i  ; 
G.  3,  169.) 

^ee0pti2a(io  k  the  formal  and  Bolenm  aoknowledgment  by  the  oreditor  that  hia 
claim  has  been  satisfied ;  and  having  made  such  an  acknowledgment,  the  creditor  was 
estopped  from  alleging  that  in  point  of  fact  there  was  no  payment.  Fe^  tol/viste 
videtwr  it,  ^  aeeeptUaUone  tokOtu  Mt,  (D.  46,  4, 16,  pr.)  Hence  it  is  called  by 
Gains  a  fictitions  payment  {imaginaria  tdutio),  'Knglish  lawyers  would  probably 
explain  sach  a  release  as  operating,  like  the  es^pen§iUUio,  by  eetoppeL 

Several  stipulations  could  be  dissolved  at  the  same  time  by  an  oiceeptUatio,  (D. 
46, 4, 6  ;  D.  46, 4^  18,  pr.)  It  could  not  be  oonditioual  or  postponed.  {Sub  condUione 
cr  in  dienL)    I>.  46,  4,  4  ;  D.  46,  4,  5.) 

2"".  The  Aquilian  Stipulation. — A  wide  extensioD  was  given  to 
aceeptilatio  by  formulae  introduced  by  Aquilius  Gallus,  the 
colleague  of  Cicero,  of  whom  mention  has  been  already  made. 

In  this  fashion,  as  we  have  said,  contracts  by  words  are  dissolved,  and 
these  only,  not  the  rest.  For  it  seemed  fitting  diat  an  obligation  made  by 
words  might  be  dissolved  by  words.  But  a  debt  due  on  any  other  ground 
may  be  reduced  to  a  stipulation,  and  dissolved  by  crediting  die  debtor  with 
payment  {accepHlaiio).  As  a  debt  may  properly  be  paid  in  part,  so  a 
debtor  may  be  credited  with  part  payment    (J.  3,  29,  i ;  G.  3,  170.) 

A  debt  may  be  properly  paid  the  creditor  in  part.  But  whether  a  debtor 
can  be  credited  with  part  payment  is  questioned.    (G.  3,  172.) 

A  form  of  stipulation  has  been  handed  down  to  us,  commonly  called 
AguiliaMOy  by  which  any  obligation  whatever  can  be  reduced  to  a  stipula- 
tion, and  so  taken  away  by  crediting  the  debtor  with  payment  {flcceptilatid). 
It  works  a  novation  on  every  obligation,  and  was  framed  by  Gallus 
Aquilius  as  follows : — ^  Whatever,  on  whatever  ground  you  are,  or  shall 
be  bound  to  give  me  or  do  for  me  now  or  on  some  after  day,  and  all 
for  which  I  may  now  or  hereafter  bring  an  action  or  make  a  claim,  or 


hold,  or  possess  of  mine,  or  which  only  your  wilful  wrongdoing  keeps 
you  from  possessing,  all  this,  according  to  the  value  to  be  set.on  each  item, 
Aulus  Agerius  has  stipulated  shall  be  given  to  him,  and  Numerius  Negidios 
has  undertaken  so  to  do.^  Again,  conversely  Numerius  Negidius  put  the 
question  to  Aulus  Agerius,  "Whatever  I  have  undertaken  for  you  this 
day  by  the  stifulatio  Aquiliancu^  do  you  regard  as  received  in  full  ? "  and 
Aulus  Agerius  answered,  "  I  regard  it  as  received,"  and,  **  I  have  entered 
It  as  received.*    (J.  3,  29,  2.) 

'fhe  aceeptUatio,  even  if  wholly  gratuitotu,  extingnished  the  obligation.  It  wm 
thus  convenient  even  when  the  obligation  wm  dischai^^  by  payment.  If  the  debtor 
paid  what  he  owed,  and  obtained  a  written  discharge  {apoeha),  he  might  be  troubled 
by  the  allegation  that,  in  point  of  fact,  although  he  had  got  a  receipt,  he  had  not 
paid  the  debt.  If,  however,  the  release  were  by  cuieeptikUio,  this  objection  could 
not  be  raised,  and  henoe  aeeeptUtUio  was  the  safest  form  for  receipts.  (D.  46, 
4, 19, 1.) 

3**.  Acceptilatio  of  part  of  a  debt. 

Ulpian  resolves  the  difficulty  stated  by  Gaius  in  the  following 
manner :  K  the  obligation  is  divisible,  then  it  may  in  part  be 
released  by  acceptilatio ;  but  if  it  is  indivisible,  the  (iceeptilatio 
is  void  unless  it  covers  the  whole  obligation.  (D.  46,  4,  13,  1.) 
The  distinction  between  divisible  and  indivisible  obligations 
may  be  illustrated  by  the  following  examples : — 

*'  Of  the  10  ofwrei  I  promised  yon,  do  you  admit  five  as  received  ?  "  I  do.  This 
release  is  valid  for  5  awrei.    (D.  46,  4^  9.) 

Tltins  owes  a  da/ve  to  Semprcmius.  He  asks  Sempronins  whether  he  wiU  release 
Urn  from  giving  Stikhiu.  Sempronins  agrees.  Is  the  release  from  Stiohos  a  release 
from  the  general  obligation  of  giving  a  slave  ?  Yes ;  the  question  of  divisibility  does 
not  arise,  for  inasmadi  as  Titins  coold  perform  his  obligation  by  giving  Stichns^  the 
release  from  Stichus  is  a  discharge  of  the  whole  obligation.     (D.  46,  4,  18,  4.) 

Titius  owes  Arethnsa  to  Gaius.  Gaius  dies,  leaving  as  heirs  llCaevius  and  Jolios. 
Can  Maevius  release  Titius  in  respect  of  his  share  of  the  inheritance  f  Yes,  although 
Aiethusa  cannot  be  divided.     (D.  46,  4,  10.) 

Titius  owes  Maevius  a  slave  or  10  awrH,  Maevius  releases  him  from  5  owrti. 
What  right  remains  to  Maevius  ?  He  can  sue  Titius  for  5  aurti  or  ashare  of  the  slavvi 
(D.  46,  4,  17.) 

Titius  owes  an  urban  or  rural  praedial  servituda  Can  he  be  released  tnm,  part 
id  the  servitude  f    No,  because  such  a  servitude  is  indivisible.     (D.  46,  4,  18,  1.) 

Titius  owes  a  usufruct  of  his  estate.  CSan  he  get  a  release  in  respect  of  part  of  the 
estate,  while  remaining  bound  to  give  a  usufruct  of  the  remainder  7  Yes.  (D.  46»  4, 
18, 1.) 

Titius  is  bound  to  give  a  carriage-way  (via).  The  creditor  releases  him  from  a 
footpath  (iter).  This  is  wholly  invalid ;  because^  although  a  footpath  is  included  in 
a  roadway,  and  in  a  sense  a  part  thereof,  it  is  a  part  not  of  a  physical  whole,  but  of 
a  legal  or  imaginary  whole  ;  but  if  released  from  iUr  and  octot,  the  debtor  is  released 
from  via.     (D.  46,  4, 18,  1.) 

Titius  has  promised  a  farm  simply,  which,  of  course,  meant  the  ownership  of  it 
He  is  released  from  it  in  respect  only  of  a  usufruct  or  right  of  way.  This  is 
invalid,  because  a  usufruct  is  not  a  part  of  the  ownership  in  tiie  sense  required. 
(D.  46,  4,  18.  2.) 
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ever,  be  knew  that  the  usufnict  was  due,  and  intended  to  reserve  the  produce  {jruciut), 
releasing  onlythe  use,  the  release  was  valid.  This  shows  that  the  relation  between 
usufmot  and  use  was  much  closer  than  between  ownership  {dominium)  and  usufruct. 
Usufruct  and  use  are  considered  as  more  readily  interchangeable,  or  rather  they  are 
regarded  less  as  distinct  species  than  as  one  species  varying  in  the  liberality  of  its 
interpretation  according  to  the  terms  of  the  grant.     (D.  46,  4,  13,  3.) 

Utius  has  promised  Stichus.  He  is  released  by  the  same  <icceptilcUio  from  Stichus, 
and  also  f ron^  Pamphilus,  who  is  not  due.  The  release  is  valid  for  Stichus,  the 
addition  of  Pamphilus  being  treated  as  surplusage.     (D.  46,  4,  15.) 

4®.  Who  can  release  by  acceptilatio  ? 

Although  we  have  said  that  accepHlatio  is  accompanied  by  an  imaginary 
payment,  yet  a  woman,  without  authority  from  her  tuior^  cannot  credit  a 
debtor  with  payment,  although  payment  can  be  made  her  in  any  other  form 
without  authority  from  the  tutor,    (G.  3,  171.) 

One  of  several  co-creditors  can  release  a  debtor  by  aeeepti-- 
htio  without  the  consent  of  the  rest.  The  Aquilian  law,  as  we 
have  seen,  imposed  a  penalty  on  an  adstipulator  who  took  this 
means  of  defeating  the  stipulator. 

2.  Release  per  aes  et  libram.     Next  liberaito. 

There  is,  too,  another  sort  of  imaginary  payment,  by  means  of  a  piece  of 
bronze  and  a  balance.  This  kind  is  received  in  certain  cases  only,  as  when 
the  debt  that  is  due  has  been  so  contracted,  or  is  grounded  on  a  judgment. 
(G.  3,  173.) 

There  are  employed  not  less  than  five  witnesses  and  a  balance-holder. 
Then  he  that  is  being  freed  ought  to  speak  thus : — *'  Whereas  I  am  con- 
demned to  pay  you  so  many  thousand  sestertii  on  such  and  such  a  ground 
(as  according  to  the  terms  of  the  conveyance),  with  this  bronze  and  balance 
of  bronze  I  pay  and  free  this  balance  both  first  and  last  in  accordance  with 
public  law.**  Then  he  strikes  the  balance  with  an  as,  and  gives  it  him  from 
whom  he  is  freeing  himself,  as  if  by  way  of  payment.    (G.  3,  174.) 

As  a  will  was  made  anciently  jper  aes  et  Itbram,  it  followed  that  a  legacy  also  could 
be  discharged  by  this  mode  of  release.  Thus  the  form  applied  to  the  release  (1)  of 
contracts  made  per  aes  et  libram  {nexum) ;  (2)  of  judgment  debts ;  and  (8)  of  legacies. 
Hie  propriety  of  this  mode  of  discharge  is  evident  in  the  case  of  nexum  and  legacies, 
but  is  not  so  clear  in  the  case  of  judgment  debts.  (G-.  8,  175.)  Gains,  also,  informs 
us  that  this  mode  of  release  was  confined  to  what  could  be  counted  or  weighed  ;  or, 
as  some  add,  measured.  He  says  nothing,  in  the  text  as  it  remains,  regarding  the 
formation  of  the  contract  of  nexum;  and  tiie  whole  subject,  on  account  of  the  paucity 
of  evidence,  is  involved  in  obscurity.  This  formal  release  seems,  as  in  the  case  of 
(tcccptUatiOf  often  to  have  accompanied  actual  payment     (Livy,  6, 14.) 

3.  The  literal  and  real  contracts  should  be  dissolved  by 
methods  analogous  to  their  investitive  facts.  An  entry  (ac- 
jceptum  ferre)  wiped  out  a  written  debt,  and  formed,  doubtless, 
the  correct  mode  of  releasa     So,  as  a  contract  re  was  formed 
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4.  The  consensual  contracts. 

Further,  obligations  contracted  by  consent  may  be  dissolved  if  both 
change  their  minds.  If  Titius  and  Seius  mutually  agree  by  mere  con- 
sent that  Seius  shall  have  a  farm  at  Tusculum  on  buying  it  for  one  hundred 
auret,  and  thereafter,  while  performance  has  not  yet  followed — that  is,  while 
the  price  has  not  been  paid,  and  the  farm  not  delivered — they  determine  to 
depart  from  the  contract  of  sale,  then  mutually  they  are  freei.  It  is  the 
same  with  hiring  and  letting,  and  with  all  the  contracts  that  come  down  from 
consent,  as  has  already  been  said.    (J.  3,  29,  4.) 

(11.)  NoN-PORMAL  Releases  {Pactum  de  non  petendo). 

The  special  importance  of  pacts  in  reference  to  the  divesti- 
tive facts  of  contract  has  been  abeady  pointed  out.  The  pact 
not  to  sue  practically  superseded  the  formal  releases.  But, 
nevertheless,  some  differences  remained,  and  it  was  occ€ksionally 
important,  whether  a  formal  contract  was  dissolved  formally 
or  by  mere  pact. 

1.  A  defective  acceptilatio  was  construed  as  a  pact  not  to 
sue,  if  the  intention  of  the  creditor  was  to  release  the  debtor, 
and  the  form  merely  of  the  acceptilatio  was  defective.  (D.  2, 
14,  27,  9.)  If,  however,  the  creditor  did  not  intend  to  release 
the  debtor,  but  went  through  the  form  of  acceptilatio,  knowing 
it  to  be  void,  it  was  held  that  he  could  sue  the  debtor,  as  he 
had  never  really  consented  not  to  sue.  (D.  46,  4,  8,  pr.)  In 
like  manner,  if  a  contract  re  were  dissolved  by  acceptilatio 
simply,  without  resorting  to  the  Aquilian  stipulation,  accord- 
ing to  the  old  law,  the  acceptilatio  had  no  effect.  But  in  this 
case  also  a  favourable  construction  was  adopted :  the  formal 
release  was  held  to  imply  an  agreement  not  to  sue,  and  an 
action  to  enforce  the  original  contract  would  be  defeated  by 
the  exceptio  doli  mali  or  pacti  conventi. 

2.  A  formal  release  must  be  unconditional ;  an  agreement 
not  to  sue  {pactum  de  non  petendo)  might  be  limited  and  con- 
ditional. 

Titius  owes  Maevius  10  aurei  at  the  end  of  six  months.  Maevins  offers  to  release 
him  if  he  pays  8  aurei  at  the  end  of  the  second  month.  The  agreement  is  not  made 
by  stipulation.  Can  Titius,  by  offering  the  8  aurei  at  the  proper  time,  protect  himself 
from  liability  for  the  10  aurei  at  the  end  of  six  months  ?  Yes.  If  Maevius  sues  him, 
he  can  plead  the  agreement  as  a  defence.     (D.  2,  14,  41.) 

3.  A  formal  release  either  wholly  extinguishes  the  obligation  , 
or  does  not  affect  it ;  an  agreement  not  to  sue  may  operate  aa 
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definite  person,  it  is  said  to  be  a  pact  in  personam ;  but  if  it 
operates  generally  in  favour  of  all  persons  bound,  it  is  said  to 
be  in  rem,  (D.  2,  14,  7,  8.)  If  the  agreement  is  restricted 
{pactum  in  personam)^  it  avails  only  for  the  persons  in  whose 
favour  it  is  made,  and  not  even  for  their  heirs.     (D,  2, 14, 25, 1.) 

Titius  owes  money  to  Gaius.  Gaius  writte  to  Titius,  '*  I  will  not  sue  yon. "  The  heir 
of  Titius  cannot  plead  this  agreement.  But  if  Gkuns  wrote,  *'  I  will  release  that  debt," 
the  heir  of  Titius  and  all  others  interested  are  protected.     (D.  2,  14,  17,  8.) 

"I  will  not  sue,"  may  mean  I  will  not,  but  my  heirs  may.  "You  will  not  be 
sued,''  may  mean  you  will  not,  but  your  heirs  will  be  sued.  The  question  is  as  to  the 
intention  of  the  parties :  the  words  used  have  effect  only  in  so  far  as  they  indicate 
such  intention.     (D.  2, 14,  57,  1.) 

4.  A  formal  release  of  one  of  several  co-obligees  releases  all ; 
an  agreement  not  to  sue  may  be  limited  to  the  release  of  one 
only,  the  others  remaining  bound. 

If  one  of  several  co-creditors  {eorrei  tHpulandi)  formally  releases  a  debtor,  the  debt 
is  wholly  extinguished,  and  the  debtor  is  at  the  same  time  released  from  the  claims  of 
the  other  creditors.     (D.  46,  4,  18,  12.) 

If  one  of  several  co-debtors  is  formally  released,  all  the  other  debtors  are  at  the 
same  time  discharged.   This  follows  from  the  nature  of  acceptUcUio.    (D.  46,  4, 16,  pr.) 

Such  was  the  rule  applicable  to  formal  releases;  but  the 
same  technical  reasoning  was  not  extended  to  informal  agree- 
ments not  to  sue.  As  such  agreements  were  not  recognised 
except  in  equity,  so  by  equity  must  that  recognition  be  modi- 
fied and  interpreted.  The  object  of  the  Praetor  was  to  give 
effect  to  the  intentions  of  the  parties  as  against  the  strictness 
of  the  old  legal  formalities,  and  therefore  the  real  agreement 
between  the  parties  formed  the  law  that  was  made  to  govern 
the  case.  If  the  agreement  were  restricted  to  the  person 
making  the  release,  or  to  whom  release  was  given,  unquestion- 
ably the  others  would  not  be  affected.  But  suppose  the  agree- 
ment were  quite  general,  that  the  creditor  agreed  not  to  sue 
at  all,  was  such  an  agreement  effective  in  regard  to  the  other 
debtors  or  creditors,  who  were  ignorant  of  it  ? 

(1.)  Does  a  pact  not  to  sue,  made  by  one  of  two  co-creditors, 
release  the  debtor  from  the  other  creditor  ?  It  would  of  course 
be  manifestly  unjust  to  give  a  creditor  the  power  of  destroying 
his  co-creditor's  claim.  With  this  appears  to  agree  a  somewhat 
difficult  text  of  Paul.  According  to  the  ingenious  interpreta- 
tion of  Savigny,  the  text  reads  thus  : — "  If  one  of  two  bankers 
in  partnership  makes  a  pact  not  to  sue  a  debtor  of  the  firm,  is 


is  not,  even  although  the  pact  is  perfectly  general  (pactum  in 
rem) ;  for  all  that  the  imperial  constitutions  have  settled  is 
that  each  partner  can  sue  for  the  whole  debt.  [The  same  rule 
holds  in  the  c€tse  of  two  co-creditors.]  Labeo  also  is  of  the 
same  opinion,  for  one  of  them  cannot  make  a  novation,  although 
one  can  giv,e  a  valid  discharge ;  jufet  as  payment  of  money  that 
has  been  borrowed  from  those  under  our  potestaa  may  lawfully 
be  made  to  them,  although  they  cannot  make  a  novation. 
And  that  view  is  correct."  (D.  2,  14,  27,  pr.)  In  the  Digest 
the  sentence  enclosed  in  brackets  comes  after  the  text,  but 
Savigny  thinks  the  writer  meant  to  carry  back  the  proposition 
to  the  place  in  which  it  is  put. 

(2.)  Does  a  pact  not  to  sue  made  to  one  of  two  co-debtors 
release  both?  Here  the  difference  between  a  formal  and 
informal  release  becomes  apparent.  By  acceptilatio  the  legal 
chain  is  broken,  and  hence  both  are  released ;  but  when  there 
is  only  an  agreement  having  no  other  force  than  equity  gives 
to  it,  the  PrsBtor  applies  a  different  rule.  Generally  speaking, 
the  release  of  one  is  not  the  release  of  the  other.  But  if  they 
are  so  connected  that  the  release  is  not  effective  unless  it 
is  in  favour  of  the  co-debtor  also,  then  both  are  released. 
(D.  2,  14,  21,  5.)  Suppose  A.  and  B.  are  jointly  bound  for  a 
debt,  and  that  each  is  a  surety  for  the  other,  then  neither  of 
them  can  be  effectually  released  unless  both  are.  Here  it 
might  fairly  be  presumed  that  the  creditor  intended  to  release 
both,  for  unless  he  did  so,  his  general  release  had  no  effect. 

5.  A  formal  release  of  the  principal  is'  a  release  of  the  surety, 
and  a  formal  release  of  the  surety  is  a  release  of  the  principal ; 
but  an  informal  release  of  one  of  them  may  have  no  effect  on 
the  other.     (D.  46,  4,  13,  7.) 

In  the  case  of  pacts  a  technical  difficulty  arises  that  is  not 
felt  in  acceptilatio.  Acceptilatio  operates  as  an  annihilation  ot 
the  debt,  but  a  pact  only  as  an  equitable  defence.  Now  it  was 
a  nile  of  the  Roman  law  that  one  freeman  could  not  act  for 
another.  How,  then,  could  a  surety  reap  the  benefit  of  a  pact 
made  with  his  principal,  and  not  with  himself,  or  how  could 
a  principal  avail  himself  of  a  pact  made  only  by  his  surety  ? 
The  answer  was  that  such  a  pact  made  by  A.  on  behalf  of  B. 
could  be  pleaded  in  favour  of  B.  only  when  it  was  A.'s  intere8t> 
and  so  in  effect  the  pact  was  for  A.  solely.     (D.  2,  14,  27,  1.) 
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tion  was  when  there  was  an  express  or  an  implied  under- 
standing that  the  debtor  alone  should  be  released.  (D.  2,  14, 
22.)  The  reason  is  manifest  If  the  surety  could  be  sued,  he 
could  turn  back  on  the  debtor  and  compel  him  to  make  good 
the  amount  paid  on  his  behalf,  and  so  the  release  of  the  debtor 
would  be  nugatory.  Hence  if  the  surety  had  released  the 
debtor  from  his  obligation  to  refund  what  the  surety  might  be 
compelled  to  pay,  he  could  not  avail  himself  of  any  agreement 
made  with  the  debtor.     (D.  2, 14,  32.) 

Such  reasoning  did  not  apply  when  a  general  agreement  not 
to  sue  was  made  -with  the  surety.  It  was  immaterial  to  the 
surety  whether  the  debtor  continued  boimd  or  not.  Hence,  as 
a  general  rule,  a  pact  made  with  the  surety  was  no  defence  to 
the  debtor.  (D.  2,  14,  23.)  If,  however,  it  were  understood 
that  the  debtor  also  was  to  be  included  in  the  release,  the  debtor, 
although  he  could  not  directly  plead  the  agreement,  which  had 
not  been  made  with  himself,  could  allege  that  the  action  was 
brought  against  good  conscience,  and  so  under  that  wide  defence 
{eaceptio  doli)  find  shelter.     (D.  2,  14,  25,  2  ;  D.  2,  14,  26.) 

The  rules  may  be  thus  summarised.  A  general  agreement 
not  to  sue  made  with  a  principal  debtor  operated  in  favour  of 
the  surety,  unless  the  contrary  was  proved  to  be  the  intention 
of  the  parties ;  a  general  agreement  not  to  sue  made  with  a 
surety  did  not  operate  in  favour  of  the  principal  debtor,  unless 
it  was  proved  that  the  parties  intended  it  to  have  that  effect. 

Third— Prescription. 

In  considering  the  subject  of  prescription,  or  the  extinction 
of  rights  through  lapse  of  time,  a  vital  difference  is  to  be  re- 
marked between  property  and  obligation,  between  rights  in  rem 
and  rights  in  personam.  In  the  case  of  property  the  early 
Roman  law  had  usucapio ;  but  usiicapio  operated  directly  as  an 
investitive  fact,  as  a  mode  of  converting  an  imperfect  into  a 
perfect  title ;  it  directly  established  the  possessor,  and  so  only 
indirectly  and  inferentially  disestablished  the  owner.  In  the 
case  of  obligations,  or  rights  inperaonamy  which  consist  of  duties 
to  do  or  forbear,  the  debitor^  from  the  nature  of  the  case,  cannot 
have  possession.  Prescription,  therefore,  if  it  exists  at  all, 
must  operate  in  the  first  instance  against  the  creditor,  and  so 


creditor  an  action.  It  thus  happened  that  while  the  Roman 
law  had  prescription  in  regard  to  property — namely,  vsucapio 
— it  had  no  analogous  provision  for  obligations.  The  firBt 
dawn  of  a  law  of  prescription  as  applied  to  rights  in  personam 
was  when  the  Praetor,  in  introducing  new  actions,  limited  them 
to  a  fixed  period,  generally  a  year.  This  limit  was  in  perfect 
harmony  with  the  general  principles  of  Preetorian  intervention. 
His  jurisdiction  was  regarded  as  essentially  extraordinary, 
evoked  by  some  clamant  injustice,  and  not  to  be  stretched 
further  than  was  necessary.  If,  therefore,  an  aggrieved  person 
did  not  choose  to  apply  for  relief  within  the  year,  the  old  civil 
law  was  simply  allowed  to  take  its  course. 

We  must  here  observe  that  actions  proceeding  from  a  statute  or  senatus 
consultum,  or  imperial  constitution,  were  available  for  all  time,  until  imperial 
constitutions  fixed  certain  limits  both  for  actions  in  rem  and  actions  in  per- 
sonam; those  that  depend  on  the  Praetor's  peculiar  jurisdiction  live,  for  the 
most  part,  for  a  year  only  (for  the  power  of  the  Praetor  was  for  a  year  only),  but 
sometimes  they  are  extended  to  all  time,  that  is  now  up  to  the  limit  intro- 
duced by  the  constitutions  [copying  the  regular  law].  Of  these  latter  instances 
are  the  actions  given  to  the  bonorum  possessor  and  the  rest  that  stand  in  the 
place  of  the  heir.  The  actio  furti  mamfesH  too,  although  proceeding  from 
the  Praetor's  own  jurisdiction,  is  yet  given  for  all  time.  For  the  Praetor 
thought  it  absurd  that  such  an  action  [fixing  a  money  penalty  instead  of  a 
capital  penalty]  should  be  limited  to  a  year.    (J.  4,  12,  pr. ;  G.  4,  i  lo-iii.) 

Constantine  enacted  that  a  claim  of  ownership  should  be 
barred  after  forty  years  (C,  7,  39,  2),  but  the  first  enactment 
establishing  prescription  for  obligations  generally  was  made  in 
A.D.  424,  by  Theodosius  II.  It  fixed  a  period  of  thirty  years 
for  the  extinction  of  all  actions,  whether  in  rem  ov  in  peraoncan. 
(C.  Tb.  4,  14,  1 ;  C.  7,  39,  3.)  Another  law  passed  by  Anas- 
tasius  (A.D.  491)  makes  a  prescription  of  forty  years  for  the 
cases  not  included  in  the  previous  enactment,  (C,  7,  39,  4.) 
It  is  difficult,  considering  the^  general  terms  of  the  first  enact- 
ment, to  say  what  these  cases  were.  Finally,  Justinian  made 
the  term  thirty  years  for  all  actions,  except  the  actio  hypothec 
caria,  which  had  a  special  prescription  of  forty  years ;  but 
claims  for  freedom  were  imprescriptible  (p.  185).  In  order  that 
prescription  should  operate  as  a  divestitive  fact,  the  following 
conditions  were  necessary  : — 

(1.)  A  right  of  action  accrued. 
(2.)  Absence  of  claim  for 
(8.)  A  certain  time. 


X.  jritsBuiipuuii  ue^im  t.o  run  irom  xn©  momeni/  max  xn© 
right  of  action  exists,  and  is  not  exercised.  (C.  7,  40,  1,  1 ; 
C.  5,  12,  30.)  Recurring  to  the  technical  language  already  ex- 
plained, it  is  from  the  time  when  dies  venit,  not  from  the  time 
when  dies  cessit  Hence,  if  an  obligation  is  conditional,  pre- 
scription begins  to  run,  not  from  the  date  of  the  agreement,  but 
from  the  moment  when  the'  condition  is  fulfilled ;  in  a  deferred 
obligation  (in  diem),  only  when  the  time  has  elapsed,  and  the 
creditor  can  sue.  (C.  7,  39, 8,  4.)  It  is  a  more  difficult  question, 
at  what  moment  prescription  began  to  run  when  no  time  or 
condition  was  fixed  in  the  contract.  The  general  rule  in  con- 
tracts was,  that  if  no  time  was  fixed,  performance  could  be  at 
once  demanded.  (J.  3,  15,  2.)  But  does  a  right  of  action 
arise  before  a  demand  is  made  ?  In  one  passage,  Ulpian  adopts 
the  view  of  the  English  law,  against  which  Austin  argues 
strenuously,  that  the  action  is  itself  a  demand.  (D.  16,  3, 1, 22.) 
From  this  it  follows  that  a  plaintiff  will  not  be  defeated  in  an 
action,  merely  because  he  has  not,  previous  to  the  commence- 
ment of  the  action,  made  a  demand  for  performance.  It  would 
therefore  follow  that,  for  the  purpose  of  prescription,  time  be- 
gins to  run  from  the  moment  the  contract  is  made,  unless  either 
the  contract  is  conditional  or  it  fixes  a  time  for  performance. 
Austin's  criticism  of  the  rule  is  quite  justified  from  the  stand- 
point of  theoretical  jurisprudence.  But  the  point  is  one  of 
small  practical  importance,  except  as  affecting  the  question  of 
costs.  A  creditor  who  sues  a  wiUing  debtor  without  first  ask- 
ing him  to  perform  his  contract,  ought  to  be  made  to  pay  the 
costs  incurred  by  the  debtor. 

A  case  of  special  importance  is  in  obligations  of  periodical  payments.  These  pay- 
ments may  be  either  of  principal  or  of  interest. 

(1.)  Inscription  of  a  principal  debt  through  non-payment  of  interest.  When  a 
debt  bears  interest,  prescription  begins  to  run  from  the  date  of  the  last  pa^nnent  of 
interest,  not  from  the  time  that  the  debtor  could  have  brought  an  action  to  recover 
the  prindpal  debt.  If,  however,  the  loan  is  made  for  a  definite  period,  prescription 
does  not  run  imtil  that  period  is  expired,  even  although  interest  may  have  been  due 
and  not  paid,  because  prescription  cannot  run  before  the  right  of  action  accrues, 
although  it  need  not  begin  until  afterwards.     (C.  7,  39,  8,  4.) 

(2.)  When  the  periodical  payment  is  not  of  interest  but  uf  principal,  as  when  a 
perpetual  rent  is  imposed  upon  land  by  testament,  prescription  begins  from  the  last 
payment.    (C.  7,  89,  7,  6.) 

2.  The  prescription  must  not  be  interrupted  ;  there  must  be 
a  continuous  non-claim. 


irom  which  the  prescnption  is  to  run.  triving  a  new  wntten 
security  (C.  7,  39,  7,  5),  payment  of  part  of  the  debt,  or  "  con- 
stituting "  for  the  payment  (D.  13,  5,  18,  1),  are  such  acts  of 
acknowledgment.  If  there  are  several  creditors  or  debtors, 
acknowledgment  by  one  binds  or  releases  all  the  rest  (C.  8, 
40,  5.)  But  a  mere  demand  of  the  debt,  or  a  transfer  of  the 
debt  to  a  third  party  {ceaaio  actionis)^  did  not  break  or  interrupt 
the  prescription. 

(2.)  Action  brought  by  the  creditor.  Anciently  no  action 
availed  to  interrupt  prescription  until  it  had  reached  the  litis 
contestatio  (see  V.,  Divestitive  Facts),  but  under  the  later  pro- 
cedure, it  was  the  summons  and  transmission  of  the  plaint 
(libellus  conventionis)  that  broke  the  prescription.  (C.  7,  40,  3.) 
A  reference  to  arbitration  also  interrupted  the  prescription 
(C.  2,  56,  5,  1) ;  but  not  a  demand  made  before  the  wrong 
tribunal     (C.  7,  21,  7.) 

Once  a  case  was  before  the  court,  it  was  subject  to  the  rules 
laid  down  with  reference  to  legitima  judicia  (G.  4,  104-105), 
or  else  was  imprescriptible.  (D.  60,  17,  139,  pr.)  It  ^(rould 
appear,  however,  that  the  thirty  years'  prescription  was  applied; 
(C.  TL  4,  14,  1,  1),  a  term  changed  by  Justinian  to  forty  years 
from  the  last-brought  action.     (C.  7,  40,  1,  1.) 

3.  The  length  of  time  required. 

(1.)  In  PrsBtorian  actions,  as  stated  in  the  text,  the  prescrip- 
tion was  generally  for  a  year.  Paul  (D.  44,  7,  35,  pr. ;  D,  25,  2, 
21,  5)  and  Ulpian  (D.  4,  9,  3,  4)  drew  the  line  thus : — Penal 
actions  introduced  by  the  PraBtor  were  confined  to  one  year's 
prescription ;  but  actions  for  the  recovery  of  property,  even 
when  due  entirely  to  the  Praetor,  were  perpetual,  like  the  actions 
of  the  civil  law.  The  actio  doli  mali  was  penal,  and  at  first  pre- 
scribed in  a  single  year,  but  the  period  was  extended  by  Con- 
stantine  to  two  years.  (C.  2,  21,  8.)  Praetorian  actions,  if 
originally  unlimited,  fell  under  the  prescription  of  the  next 
class — ^the  civil  actions. 

(2.)  In  all  other  actions  the  period  was  thirty  years,  with  the 
following  exceptions ; — 

1*^.  Justinian  extended  the  prescription  to  100  years  when 
the  action  was  by  a  church  or  pious  foimdation,  and  related  to 
succession,  legacies,  gifts,  or  contracts  of  sale.  The  same  time 
was  given  when   money  was  left  for  redemption  of  captives 
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wards  (a.d.  541)  the  time  was  reduced  to  forty  years.  (Nov.  111.) 

2^  Actions  by  municipalities  were  included  in  the  foregoing, 
but  it  may  be  inferred  from  Nov.  Ill  and  Nov.  131,  6,  that  in 
this  case  the  time  was  reduced  to  thirty  years. 

3**.  Such  actions  as  the  imperial  exchequer  (fiscus)  could 
biing  in  common  with  private  persons  were  subject  to  the  usual 
prescription  of  thirty  years  (D.  49, 14, 6) ;  but  actions  exclusively 
competent  to  the  exchequer  were  barred  by  the  lapse  of 
twenty  years,  even  when  other  penal  actions  were  not  subject  to 
any  prescription.  (D.  44,  3,  13,  pr. ;  D.  49,  14,  1,  3.)  To  this 
rule  two  exceptions  existed:  (1)  taxes  were  always  impre- 
scriptible (C.  7,  39,  6) ;  and  (2)  the  right  of  succession  to  vacant 
inheritances  was  limited  to  four  years.     (C.  7,  37,  1.) 

The  bona  fides  of  the  debtor  or  capacity  of  the  creditor. 

In  usucapio  there  must  be  bona  fides  of  the  possessor ;  and 
when  Justinian  extended  to  the  longi  temparis  possessio  all  the 
incidents  of  usucapio,  he  enacted  a  similar  condition.  (C.  7,  39, 
8,  1.)  But  in  prescription  of  actions  the  condition  of  bona  fides 
was  immaterial ;  the  defence  lies  not  in  the  positive  claim  of  the 
debtor  to  release,  but  in  the  denial  to  the  creditor  of  his  remedy 
for  his  remissness.  Manifestly  the  debtor  need  not  plead  bona 
fides  to  take  advantage  of  the  plea  of  prescription. 

Prescription  ran  against  women  and  persons  who  were  out 
of  the  jurisdiction,  or  engaged  in  military  ser\ace  :  but  not 
against  persons  under  the  age  of  puberty,  even  when  they  had 
tutores.     (C.  7,  39,  3.) 

Fourth — CONFUSIO. 

Confusio  occurs  when  a  creditor  becomes  heir  to  a  debtor,  or 
a  debtor  becomes  heir  to  a  creditor.  This  result  arose  from 
the  old  conception  of  inheritance — the  idea,  namely,  that  the 
heir  was  not  a  new  person,  but  continued  the  legal  personality 
of  the  deceased.  It  will  therefore  be  convenient  to  postpone 
what  has  to  be  said  on  the  subject  of  confusio  until  the  subject 
of  inheritance  is  approached.  We  may,  however,  observe  that 
by  the  law  as  amended  by  Justinian  (C.  6,  30,  22,  14),  an  heir 
making  an  inventory  escaped  the  operation  of  this  rule,  and 
remained  after  accepting  the  inheritance,  as  regards  sums  due 
by  him  to  the  estate  or  vice  versoy  in  the  same  position  as 
before  acceptance. 


of  Procedure,  Litis  Contestaiio),  taking  a  debtor  into  court 
operated  as  an  extinction  or  abandonment  of  the  debt.  The 
creditor  obtained,  in  lieu  of  his  original  right,  a  new  claim 
against  the  debtor,  which  he  could  prosecute  until  he  obtained 
fbll  satisfaction.  The  appearance  of  the  parties  before  a  jttdex 
constituted  a  new  departure.  This  is  shown  in  a  striking  way 
by  the  rule  regarding  penal  actions.  A  penal  action  could  not 
be  brought  against  the  heir  of  the  wrongdoer ;  but  if  the  delin- 
quent were  sued,  and  he  died  after  the  stage  of  litis  cantestatio, 
then  the  action  went  on  against  his  heirs.  (D.  44, 7,  26.)  Again, 
a  stipulator  sues  for  a  slave.  After  the  litis  contestatioy  the  slave 
dies,  the  debtor  is  not  relieved,  as  he  would  have  been  if  the 
slave  had  died  before  the  litis  contestatio.     (D.  42,  1,  8.) 

REMEDIES. 

I.  Descent  of  Obligations  to  Heirs. 

The  general  rule  was  that  the  rights  of  a  creditor  descended 
to  his  heirs,  and  the  duties  of  a  debtor  descended  to  his  heirs. 
(J.  3,  24,  6.) 

It  is  not  all  the  actions  against  a  man  available  at  strict  law  or  given  by 
the  Praetor  that  are  equally  available  or  are  usually  given  against  his  heir. 
For  it  is  a  most  certain  rule  of  law  that  penal  actions  arising  from  wrong  (as, 
for  instance,  /urit,  vi  bonorum  raptorum^  injuriarum^  damni  injuric^  are 
not  available  against  the  heir.  But  actions  of  this  sort  are  available  by 
heirs,  and  are  never  denied  them — except,  indeed,  the  actio  injuriarum,  and 
any  like  action  that  may  be  found.  Sometimes,  however,  even  an  actio  ex 
contractu  is  not  available  against  an  heir  [nor  to  an  heir,  for  the  heir  of  an 
adstipulator  has  no  action  ;  and,  on  the  other  hand,  the  heir  of  a  sponsor  or 
fidepromissor\%  not  liable]  ;  as  when  the  testator  has  acted  fraudulently,  and 
nothing  gained  by  that  fraud  has  come  to  his  heir.  But  the  penal  actions 
of  which  we  have  spoken  above,  if  once  actually  joined  (fontestatae)  by  the 
principal  persons,  are  both  given  to  heirs,  and  pass  on  as  against  heirs.  (}• 
4,  12,  i;  G.4,  112-113.) 

Three  exceptions  are  pointed  out  in  the  text.  But  (4)  the  contract  of  letting  on 
hire  of  service  was  necessarily  extinguished  by  the  death  of  the  workman  ;  also  (5) 
partnership  was  regarded  as  so  essentially  personal  that,  except  in  the  case  of  McieCat 
vectiffali$f  the  death  of  a  partner  dissolved  the  association  even  among  the  sorviTixig 
partners,  and  the  heir  of  a  partner  could  not  succeed  in  his  place. 

II.  The  Measure  of  Damages. 

This  subject  has  been  illustrated  in  detail  elsewhere:  but 
we  may  here  recapitulate  and  bring  together  the  several  stand- 
ards of  damages  known  to  the  Boman  law.    We  may  reckon 
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measure  adopted  in  a  few  specified  cases  ;  and  (3)  penal  or  con- 
ventional damages,  as  fixed  by  the  parties  in  their  agreement. 

1.  The  ordinary  standard  was  the  loss  sustained  by  the 
complainant  in  consequence  of  breach  of  contract  by  the 
defendant.  This  is  either  verum  rei  pretium  (the  market  value) 
or  qiuinti  actons  interest  (how  much  the  plaintiff  has  lost),  which 
may  exceed  the  price  of  the  thing.  Quanti  ea  res  est^  in  actiones 
arbitrariae,  means  sometimes  one  and  sometimes  the  other  of 
those  measures  of  damage.  (D.  50,  16,  193 ;  D.  39,  2,  4,  7.) 
When  the  breach  of  contract  was  wilful,  the  defendant  was 
responsible  for  much  more  than  if  the  breach  was  due  to  no 
fault  of  his.  Thus  a  person  selling  a  diseased  ox  that  infects  a 
herd  is  liable  for  the  value  of  all  in  the  herd  that  die  if  he 
knew  of  the  disease  at  the  time  of  the  sale  ;  if  he  did  not,  he 
was  liable  only  for  the  difference  in  value  between  a  sound  and 
an  unhealthy  animal. 

2.  A  lower  standard  existed  when  the  damages  were  limited 
to  the  amount  the  defendant  was  able  to  pay.^  This  is  ex- 
pressed by  the  terms  quantum  facere  potest ;  and  several  examples 
have  been  already  mentioned,  as  in  the  action  on  partnership. 
The  idea  was,  that  the  relationship  out  of  which  the  action 
sprung  was  not  to  be  governed  by  strict  commercial  considera- 
tions ;  that  it  was  one  of  such  mutual  confidence  and  esteem 
that  even  when  a  party  was  wrong  he  was  not  to  be  pressed 
too  hardly. 

3.  A  third  measure  of  damages  may  be  termed  conventional 
or  penal ;  that  is,  an  amount  may  be  agreed  upon  as  the  equi- 
valent of  the  loss  likely  to  be  sustained  by  entire  breach  of 
contract.  This  was  especially  necessary  or  convenient  when 
the  object  of  the  contract  was  not  a  thing^  the  value  of  which 
could  readily  be  ascertained,  but  acts  the  value  of  which  might 
be  very  much  a  matter  of  opinion. 

Not  only  things  but  acts  may  be  brought  into  a  stipulation,  as  when  we 
stipulate  that  something  shall  be  done  or  not  done.  In  stipulations  of  this 
sort  it  will  be  best  to  throw  in  a  penalty  at  the  end,  lest  the  amount  of  the 
stipulation  should  be  uncertain  and  the  plaintiff  be  forced  to  prove  what  his 
interest  is.  So,  if  a  man  stipulates  that  anything  shall  be  done,  the  penalty 
ought  to  be  added  ;  thus,  "  If  it  is  not  done,  then  do  you  undertake  to  give  lo 

^  Imo  nee  totum,  quod  habet,  eia  extorquendum  puto^  ted  ei  ipai  ratio  habenda  «•£,  ne 
egeaL     (D.  i%  1,  19,  1.) 


omers  snaii  noi,  a  luiie  ciause  oi  mis  sore  ougnc  co  oe  aaaea  :  "  ii  anyuuag 
is  done  against  the  foregoing,  or  if  anything  is  not  so  done,  then  do  you 
undertake  to  give  lo  aurei  as  a  penalty?"    Q.  5,  13,  7.) 

The  amount  named  as  a  penalty  was  not,  however,  condusive ; 
for  if  it  were  inadequate,  more  might  be  obtained ;  and  it  it 
were  excessive,  it  might  be  reduced. 

Titius  sold  Gains  some  land,  and  by  stipulation  it  was  agreed  that  Gains  should  do 
something,  subject  to  a  penalty.  If  latins  sues  first  on  the  sale  and  recovers  less  than 
the  penalty,  he  can  afterwards  sue  on  the  stipulation  for  the  penalty.  But  if  he 
recovers  as  much  as  the  penalty,  and  afterwards  sues  on  it,  he  is  repelled  by  the 
auieptio  doU  maU,  By  proceeding  on  the  bonaefidH  action  of  sale,  he  is  not  precluded 
from  going  on  with  the  stipulation  for  the  penalty.  If  Titius  sued  first  on  the  stipula- 
tion, he  could  not  afterwards  sue  on  the  sale,  because  the  stipulation  included  the 
whole  agreement ;  but  if  the  penalty  was  less  than  the  damage  actually  suffered,  he 
was  allowed  to  proceed  with  an  action  on  the  sale,  and  recover  enough  to  give  him 
complete  satisfaction.     (D.  19,  1,  28.) 

Cornelius  compromised  a  claim  against  Maevius  for  60  aurei,  but  Maevius  incon- 
siderately agreed  to  a  penalty  of  100  aurei  if  he  did  not  keep  the  terms  of  the  com- 
promise. Cornelius  could  not  recover  more  than  was  reaUy  due — ^namely,  60  awnei; 
and  if  he  demanded  more,  could  be  defeated  on  the  ground  of  bad  faith  {exceptio  doU 
malt).    Thus  a  penalty  might  be  reduced.     (D.  ii,  i,  i,  3.) 

But  penal  stipulations  in  the  contract  of  sale  were  rigidly  enforced.  They  were 
not  intended  to  be  an  estimate  of  damages. 

III.  Interest  (usurae^  fenua,  versura).     {Sors,  caput  =  principal). 

Interest,  according  to  the  teaching  of  political  economy,  is  an 
equivalent  for  two  things — first,  for  the  use  of  money  or  any 
other  property  ;  and,  secondly,  for  the  risk  of  losing  the  money 
or  other  property.  The  rate  of  interest,  under  free  competi- 
tion, is  principally  determined  by  these  two  considerations. 
This  analysis  is  so  simple,  and  the  advantages  of  interest  to 
both  borrowers  and  lenders  are  so  obvious,  that  we  can  with 
difficulty  realise  to  ourselves  the  feelings  of  some  ancient 
nations  upon  the  subject.  Jews  were  forbidden  to  take  usury 
from  Jews,  but  might  lawfully  do  so  from  Gentiles.  The  idee 
evidently  was  that  from  friends  or  fellow-citizens  it  was  mear 
to  exact  a  reward  for  a  loan.  For  centuries  the  Christian 
Church  struggled  to  suppress  interest,  but  in  commercial 
nations  without  lasting  success.  Among  the  Romans  we  find 
an  identical  spirit  of  hatred  of  usury  or  usurers  going  the 
length  of  prohibiting  the  acceptance  of  interest  altogether ;  and 
when  that  was  found  too  much,  of  keeping  it  within  fixed 
limits.  By  the  law  of  the  XII  Tables,  interest  was  limited 
to  12  per  cent,  per  annum  (unciarium  fenua).  In  B.C.  345  or  347 
this  rate  was  reduced  to  one-half  (semiuncianum  fenua) ;  and  in 
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prohibition  to  Italy.  Such  legislation,  as  might  be  expected, 
overshot  the  mark,  and  in  spite  of  the  law,  the  recognised 
maximum  in  the  time  of  Cicero  was  12  per  cent  per  annum. 

Justinian  fixed  the  following  rates  for  loans  of  money  (C.  4,  82,  26,  1) : — 

1.  Maritime  loans  ('pecunia  trajectUia),  maximum,     12  per  cent,  per  annum. 

2.  To  merchants  and  business  men,  .  .       8  „ 
8.  To  ordinary  persons — not  in  business,    .            .      6               „ 

4.  To  high  personages  {iUuttreSt  etc.)^         .  I      4 

5.  To  agriculturists  (Nov.  82),  .  )  " 

It  was  also  a  rule  that  in  no  case  should  the  interest  exigible 
exceed  more  than  twice  the  amount  of  the  principal  debt. 
(C.  4,  32,  27,  1 ;  C.  4,  32,  29  ;  C.  4,  32,  30.) 

Compound  interest  {usurae  usurarum)  was  prohibited  by  the 
ancient  law  ;  but  the  rule  was  evaded  by  an  agreement  to  turn 
interest  into  principal  bearing  interest.  This  evasion  Justinian 
emphatically  prohibited,  and  allowed  only  simple  interest  to  be 
added  to  the  principal.     (C.  4,  32,  28.) 

If  the  interest  charged  or  paid  exceeded  the  legal  rate,  the 
contract  was  not  void  ;  but  the  excess  paid  was  taken  to  reduce 
the  principal,  or  if  that  were  paid,  could  be  recovered  as  money 
not  due,     (D.  22,  1,  20  ;  D.  22,  1,  29.) 

Interest  might  be  due  by  agreement  as  part  of  the  terms  of 
the  contract.  In  contracts  bonaejidei  interest  could  be  attached 
by  a  mere  pact  without  stipulation ;  but  this  could  not  be  done 
in  contracts  stHcti  juris  (ie,  in  stipulation  and  mutuum).  In  the 
case  of  loan,  a  verbal  promise  to  pay  interest  without  stipula- 
tion amounted  only  to  a  natural  obUgation.  To  this  rule,  how- 
ever, exceptions  were  made  in  loans  by  bankers  (Nov.  136,  4), 
in  loans  by  municipalities  (D.  22,  1,  30),  and  in  loans  of  corn  or 
barley<C.  4,  32,  12). 

IV.  Mora  and  its  consequences  (Laches). 

In  the  opinion  of  the  jurisconsults,  mo7*a  was  a  difficult  term 
to  define.  A  rescript  of  Antoninus  Pius  is  quoted  to  this  effect : 
— "Whether  mora  exists,  is  a  question  that  cannot  be  deter- 
mined by  any  imperial  constitution  or  response  of  a  juris- 
consult, since  it  is  a  question  of  fact  rather  than  of  law."  A 
person  is  in  mora  generally  when  he  does  not  perform  his 
promise  until  after  the  time  that  he  is  bound  to  do  so,  and 
for  the  most  part  that  time  was  after  a  demand  for  performance 
had  been  properly  made  and  refused.     (D.  22, 1, 32,  pr.)     There 


(D.  22.  1,  24,  pr. ;  D.  22,  1,  47.) 

A  htiflband  bequeathed  to  his  wife  the  usafruct,  and,  if  they  had  any  children,  the 
ownership,  of  a  third  of  his  property.  The  heirs  of  the  husband  accused  the  wife  of 
forging  the  will,  and  of  other  crimes.  Until  she  was  acquitted  of  those  charges, 
she  ooiUd  not  recover  her  legacy.  The  charges  were  unfounded ;  and  a  child  was 
bom,  thus  giving  her  a  right  to  Hne  ownership  of  a  third.  It  was  held  that  she  could 
demand  the  income  for  the  period  during  which  she  was  kept  from  her  property  by 
false  charges.     (D.  22,  1,  4S.) 

Gaius  owes  the  slave  Stichus  to  Titius,  but  Titius  agrees  not  to  sue  him  for  a 
certain  period.  After  this  pact,  and  before  the  time  expired,  Stichus  died.  Could 
mora  be  attributed  to  Gaius  ?  No,  because  Titius  by  agreement  divested  himself  of 
his  right  to  demaud  Stichus.     (D.  2,  14,  54.) 

Maevius  promises  Eros  after  two  months  to  Sempronius.  At  the  end  of  one 
month  Sempronius  demands  Eros.  Before  the  end  of  the  two  months  Eros  dies. 
Has  Maevius  made  mora  f    No,  because  the  demand  was  premature.    (D.  45, 1,  49, 3.) 

1.  The  effect  of  mora  by  a  debtor. 

(1.)  In  legaLcies,  Jideicommissaf  and  bonae  fdei  contracts,  mora 
by  a  debtor  subjected  him  to  the  payment  of  interest.  (D.  22, 
1,  32,  2.)  But  no  interest  was  due  from  mora  in  the  formal  con- 
tracts and  mutuum ;  that  is,  in  contracts  stricti  juris.  Interest 
was  due,  however,  not  as  a  matter  of  right,  but  only  of  judicial 
discretion.  If  the  judge  thought  interest  ought  to  be  given,  he 
could  give  it,  but  he  was  not  compelled  in  every  cajse  of  mora  to 
do  so.  (D.  19,  1,  49,  1.)  The  amount  was  determined  by  the 
rate  of  interest  current  in  the  place  (D.  22,  1,  1,  pr.),  but  must 
in  no  case  exceed  the  limits  fixed  by  law.     (C.  4,  32,  26,  1.) 

(2.)  Mora  throws  on  the  debtor  all  loss  arising  from  the 
destruction  of  the  thing  promised  by  accident  without  the 
fault  of  the  creditor  or  debtor  (periculum  rei).  (D.  44,  7,  45  ; 
D.  45,  1,  91,  pr. ;  D.  7,  1,  37  ;  D.  45,  1,  91,  3.) 

2.  Effect  of  mora  by  creditor. 

A  creditor  by  improperly  refusing  to  accept  a  discharge  of 
the  debt,  not  only  releases  the  debtor  from  paying  interest  for 
delay,  but  must  bear  the  loss  of  the  accidental  destruction  of 
the  thing  promised.     (D.  46,  3,  72.) 

Gaius  stipulated  for  Dama  or  Eros.  Titius,  the  debtor,  brought  Bama.  Gaioi 
refused  to  take  Bama,  who  afterwards  died.  Gaius  cannot  then  sue  for  Eros.  (D. 
46, 1,  106.) 

Julius  owed  Cornelius  10  aurei,  and  took  the  amount  to  him,  and  he,  without  good 
reason,  refused  to  take  it  By  mischance  Julius  lost  the  money.  If  Cornelius  sues 
he  can  be  defeated  by  the  exceptio  ddi  mali,     (D.  46,  3,  72,  pr.) 

1  Qui  iine  doU>  mato  ad  judicium  provocate  non  vid^tur  moram  facert.  (D.  50, 
17,  68.) 
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QUASI-CONTRACT  AND  STATUS. 

Rights  in  personam  arising  from  the  consent  of  the  persons 
bound  have  now  been  examined.  But  rights  in  personam  may 
exist  without  the  consent  of  the  persons  bound.  Such  rights 
were  said  by  the  Roman  jurists  to  arise  quasi  ex  contractu. 
Rights  in  personam  arising  from  consent  are  contracts ;  rights 
in  personam  arising  by  operation  of  law  are  quasi-contracts. 
It  seems,  however,  desirable  to  subdivide  this  last-mentioued 
class.  Some  quasi-contracts  come  very  near  contract,  and  are 
governed  by  precisely  the  same  considerations.  Others,  such 
as  tutela,  have  very  little  in  common  with  contract.  In  some 
cases  the  relationship  created  by  quasi-contract  is  temporary, 
and  for  a  single  transaction ;  in  other  cases  it  is  permanent, 
lasting  even  for  the  whole  life  of  the  parties.  It  would  seem 
expedient,  therefore,  to  confine  the  term  quasi-contract  to  those 
cases  where  the  legal  duties  created  by  law  are  closely  analogous 
to  those  of  contract  The  term  "  status  "  may  be  taken  to  apply 
to  those  cases  where  a  permanent  relationship  is  created  by 
the  law,  where  the  duties  imposed  upon  a  person  are  imposed 
upon  him  as  a  member  of  a  class.  This  group  includes  the 
following  heads : — Patron  and  freedman  ;  Parent  and  child ; 
Husband  and  wife ;  Tutela ;  Cura. 

QUASI-CONTRACT. 

The  examples  to  be  given  of  quasi-contracts  all  resemble  the 
equitable  contracts.  If  a  bilateral  agreement  not  enforceable 
by  law  is  performed  by  one  of  the  parties,  we  have  seen  that 
by  means  of  the  actio  in  factum  praescriptis  vei^bis  the  other  party 
could  be  compelled  to  perform  his  promise  or  pay  damages.  But 
in  certain  cases  the  law  did  not  go  quite  so  far,  and  when  the 
performance  took  the  shape  of  delivering  property,  contented 


Restitution  was  given  in  several  cases,  which  are  thus 
enumerated  by  Paul: — (1)  where  money  not  due  has  been 
paid  by  mistake  (ob  indebitum) ;  (2)  where  property  has  been 
given  in  terms  of  a  compromise  never  earned  out  {pb  trans- 
actionem) ;  (3)  or  when  given  under  a  condition  that  has  been 
broken  (ob  conditionem)  ;  or  (4)  for  a  past  consideration  {ob 
causam)  (D.  12,  6,  65,  pr.)  ;  or  (5)  for  a  future  consideration  {ob 
rem),  (D.  12,  6,  65,  4.)  Generally,  when  a  person  had  given 
anything  in  order  that  something  might  be  done,  and  it  was 
not  done,  or  that  something  might  not  be  done,  and  it  was 
done,  there  was  an  equitable  ground  for  restitution.  This  is 
the  meaning  of  the  phrase.  Causa  data  causa  non  secuta. 

Trusts. — One  of  the  most  important  cases  of  restitutory 
procedure  was  in  trusts.  It  was  possible  during  the  Empire, 
by  means  of  fideicommissaj  to  establish  trusts,  but  at  no  time 
could  trusts  be  created  by  act  inter  vivos.  The  examples 
presently  to  be  cited  will  show  to  what  extent  trasts  were 
recognised,  but  the  leading  facts  may  be  briefly  stated. 
Suppose  A.  agreed  to  give  property  to  B.,  which  B.  undertook 
to  sell,  and  to  give  the  proceeds  to  C.  As  between  A.  and  B., 
all  the  ingredients  of  a  contract  are  present ;  but  neither  could 
A.  force  B.  to  accept  the  property,  nor  could  B.  compel  A.  to 
deliver  it,  if  meanwhile  A.  had  changed  his  mind.  The  trust 
could  not  be  enforced  as  between  A.  and  B.,  and  still  less  at  the 
instance  of  C,  who  was  no  party  to  the  contract. 

But  suppose  A.  has  given  the  money  or  other  property  agreed 
upon  to  B.,  but  B.  has  not  given  the  proceeds  to  C.  Here  two 
possibilities  have  to  be  considered.  B.  may  refuse  to  do  any- 
thing, and  simply  keep  the  property  as  it  was  given  to  him ; 
or  A.  may  repent  of  his  intended  liberality,  and  desire  B.  to  give 
him  back  his  money.  In  both  oases  the  remedy  is  the  same. 
Neither  C.  nor  A.  can  compel  B.  to  execute  the  trust,  but  A.  can 
require  B.  to  restore  his  property.  So  if  A.  repents,  B.  must 
give  him  back  the  property ;  and  he  has  no  right,  nor  has  C.  any 
right,  to  enforce  the  trust.  At  what  point  A.  could  intervene 
and  change  his  mind  before  the  trust  was  executed,  depended 
upon  the  circumstances  of  the  case.     (D.  12,  4,  3,  2.) 

The  father  of  SemproniuB  gave  lands  to  his  sister  Claudia,  on  condition  that  Am 
should  satisfy  his  creditors.  Claudia  accepted  the  lands,  hat  did  not  satisfy  tbs 
creditors.  Sempronius,  the  father's  heir,  being  liable  for  the  debts,  was  entitled 
to  have  the  gift  set  aside  and  the  property  returned  to  him.    (C.  4,  6,  2.) 
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t4i  ruse  the  numnment,  which  Dama  does  not  apply  for  that  pnrpote.  Dama  miist 
retain  the  money  to  Ti^phon.    (D.  12,  4, 11.) 

TititiB  gives  his  slave  Stichus  to  Oaius  to  manmnit  him.  Before  the  manumission 
takes  plaoe,  Titius  sends  a  messenger  to  request  Gains  not  to  mannmit  Stichus,  but  to 
firive  him  back.  Gains  disregards  this  message  and  manumits  Stichus.  What  remedy 
has  Titins  f  According  to  UlpUn  (D.  12,  4,  5, 1),  Titius  can  sue  Gains  for  the  value 
of  the  slavey  as  the  manumission  was  irrevocable.  But  Julian  treats  this  as  a  case  of 
mandate,  and  adds  an  important  qualifioation  to  the  answer.  If  Stichus  had  been  found 
ont  with  some  great  wickedness,  as  falsifying  his  aooonnts  or  plotting  against  the  life 
of  his  master  Titius,  Gains  was  bound  to  act  upon  the  message  sent  him  ;  but  if  there 
was  nothing  against  the  character  of  Stichus,  he  was  justified  in  manumitting,  even 
after  the  express  orders  of  Titius  to  the  contrary.     (D.  17, 1,  80.) 

Sempronius  gives  Titins  10  aurei  to  buy  a  slave  and  manumit  him.  Titius  buys  a 
slave  for  the  money.  Before  the  manumission  the  slave  runs  away.  Sempronius  now 
sends  a  message  to  Titius  requesting  him  not  to  manumit  the  slave.  Sempronius  may 
require  Titius  to  promise  to  give  up  the  slave  if  he  should  catch  him.    (D.  12,  4,  5,  2.) 

Calpumius  gives  to  Julius  a  sum  of  money  to  mannmit  his  slave  Pamphilus. 
Julius  accepts  the  money,  and  sets  out  with  Pamphilus  to  go  before  the  Pretor  to 
inannmit  him.  On  their  way  they  are  attacked  by  robbers,  and  Pamphilus  is  killed. 
Can  Calpumius  demand  back  his  money  ?  No ;  because  the  failure  of  Julius  to  manu- 
uiit  Pamphilus  was  not  his  fault.^    (D.  12,  4,  8,  8.) 

Titius  gives  Gains  money  to  manumit  his  slave  Stichus.  Grains  accepts  the  money, 
bat  before  the  manumission  Stichus  deserts.  Can  Titius  demand  bade  his  money  f 
The  answer  depends  on  circumstances.  If  Gains  intended  to  sell  Stichus,  and  Titius 
paid  the  money  to  stop  the  sale,  he  cannot  ask  back  his  money.  Gains  must,  however, 
promise  to  return  the  money  if  the  slave  is  caught,  less  his  depreciated  value  in  con- 
sequence of  running  away.  If  Gains  had  no  intention  of  selling  Stichus,  and  the 
intervention  of  Titius  was  purely  voluntary.  Gains  must  refund  the  money,  unless  he 
can  show  that  the  prospect  of  manumitting  Stichus  made  him  keep  an  insufficient 
watch  over  him.  If  Gains  refuses  to  manumit  Stichus  on  account  of  his  having 
run  away,  Titius  may  require  him  either  to  give  up  Stichus,  or  to  restore  his  money. 
(D.  12,  4,  6,  8.) 

In  the  case  of  trusts,  there  is  no  consideration  on  the  part  of 
the  trustee,  or  of  the  beneficiary.  In  other  cases  a  consideration 
may  be  present. 

Titius  gives  Gaius  5  aurei  not  to  sue  him.  Gains  sues  Titius.  Titius  can  then 
demand  the  restitution  of  his  money.    (B.  1%  4,  8,  pr.) 

Sempronius  gives  Maevius  a  sum  of  money  to  build  a  house  for  himself  on  his  own 
land.  Maevins  takes  the  money,  but  does  hot  build  the  house.  Unless  it  appears 
that  Sempronius  would  not  have  given  the  money  except  for  that  purpose,  the  mere 
fact  of  Maevios  not  building  will  not  entitie  him  to  revoke  the  gift  (D.  24,  1,  13,  2 ; 
0.  4,  6,  8.) 

Money  paid  by  Mistake. 
The  proper  place  for  this  topic  caused  considerable  perplexity 
to  the  Roman  jurists.     Oaius  makes  ont  an  analogy  with  the 
contracts  re. 

* Peeunia  atedatam,  n haee  ecnua, pro  quadata  est,  non culpa aceipientu,  tedfortuUo 
catu  non  ett  tecuta,  mimime  repeti  poste  cerhim  uL    (0.  4,  6, 10.) 

2  T 


against  him  to  obtain  repayment,  the  plaintiff  is  given  an  acHo  condicUtia, 
For  a  condicHo  Si  paret  eum  dare  oportere  is  allowed,  just  as  if  the 
money  had  been  received  on  loan.  Hence  [some  think]  that  a  pupillus 
[or  a  woman]  to  whom  money  not  due  has  been  paid  by  mistake,  without 
the  authority  of  the  iuior^  is  not  liable  to  an  indebiti  (CondicHo  any  more  than 
for  money  given  on  loan.  But  this  kind  of  obligation  does  not  really  arise 
out  of  contract  For  he  that  gives  the  money  with  the  intention  of  paying  a 
debt,  wishes  to  break  off  old  business  rather  than  to  contract  new.  (J.  3, 
14,  I ;  G.  3,  91.) 

Justinian  brings  it  under  the  general  bead  of  Quasi- Contract,  but  also  remarks  on 
the  analogy  with  MvAwim. 

Again,  he  to  whom  a  man  has  by  mistake  paid  money  that  is  not  due,  is 
held  to  owe  the  money  as  if  by  contract.  Strictly,  indeed,  it  is  not  by  con- 
tract that  he  has  incurred  the  obligation ;  so  much  so,  that  if,  as  we  have 
said  above,  we  are  to  follow  out  the  roHanaU  of  the  case  more  precisely, 
he  may  be  said  to  have  incurred  the  obligation  by  breaking  off  business 
{ex  distractu)  rather  than  by  contracting  it  {ex  contractu).  For  he  that  gives 
money  with  a  view  to  paying  a  debt,  seems  to  give  it  in  order  to  break  off 
old  business  rather  than  to  contract  new.  And  yet  the  receiver  incurs  an 
obligation  just  as  if  a  loan  were  given  him,  and  is  therefore  liable  to  a 
condictio,    (J.  3,  27,  6.) 

A  right  to  recover  money  paid  bj  mistake  existed  when  the 
following  circumstances  concurred : — 

I.  The  thing  given  or  money  paid  must  not  be  for  a  debt, 
either  civil  or  natural. 

II.  The  belief  in  the  existence  of  the  debt  must  have  been 
due  to  a  mistake  of  fact,  and  not  of  law,  except  in  certain 
specified  cases. 

I.  There  must  be  no  real  debt,  either  civil  or  natural 
Although   performance   of  a  naiuTali%  obligatio  will   not  be 
enforced  by  a  court  of  law  on  the  application  of  the  creditor 
(naturalis  creditor),  yet  if  the  debtor  voluntarily  performs  the 
obligation,  he  cannot  ask  restitution.     (D.  12,  6,  51.) 

A  master  owes  his  slave  money,  and  after  manumitting  the  slave  pays  him  the 
amount,  under  the  erroneous  idea  that  he  was  bound  to  do  so.  He  cannot  reoover 
the  money,  because  the  debt  constituted  a  natural  obligation.  Tryphoninua  rematfa 
that  the  relation  of  debt  between  master  and  slave  is  one  recognised  only  by  nauiral 
law  {jtu  nabwraU).     (D.  12,  6,  64.) 

A  woman,  under  the  erroneous  belief  that  she  is  bound  to  give  a  do$f  settles  some 
of  her  property.  She  cannot  recover  the  money  settled,  because,  throwing  out  of 
account  her  error,  she  ought  to  adhere  to  the  settlement  out  of  a  proper  feeling 
iSpieUUis  cottM).    (D.  12,  6,  82,  2.) 

Titius  thinks  he  has  promised  10  umrti  to  Gains  when  he  has  promised  to  Maeviua. 
Titins  pays  to  Gaius.    Titius  can  reoover  the  money  from  Gaius.     (D.  12,  6,  22,  pr.) 
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ject  to  the  rule  that  the  error  is  one  of  fact  only.     (0.  4,  5,  7.) 

GkdnB  buys  his  own  slave  from  Sempronius.  Sempronius  must  restore  the 
price  paid  by  Grains,  whether  he  knew  that  the  slave  was  not  his  own  or  not.  (D. 
12,  6,  87.) 

Two  sureties  promised  10  aurti  for  a  debtor.  The  debtor  paid  three,  and  afterwards 
the  sureties  paid  five  each.  The  surety  who  paid  last  can  recover  three  from  the 
creditor.     (D.  12,  6,  26.) 

Two  sureties  are  jointly  liable  for  10  aurei.     At  the  same  time  they  each  pay  10 
aurei.    Each  can  recover  5  awrei  from  the  creditor.     (D.  12,  6,  19,  4.) 

Gains  bought  land  from  Titius.  Before  delivery,  Gains  died,  leaving  an  injunc- 
tion to  his  heir  that  Titias  should  not  be  required  to  deliver  the  land.  In  ignorance 
of  this,  Titius  delivered  the  land.  He  can  recover  it,  because  the  obligation  to  deliver 
it  was  released  by  the  will  of  Gains.     (D.  12,  6,  26,  7.) 

An  agreement  has  been  made  between  a  patron  and  his  freedman  of  release  from 
service  {operae).  If  after  that  the  freedman  by  mistake  renders  service,  he  can 
recover  the  value.     (D.  12,  6,  40,  2.) 

A  debtor  pays  to  a  person  who  falsely  pretends  to  be  the  agent  of  his  creditor. 
He  is  not  released,  but  can  recover  the  money  from  the  false  agent     (G.  4,  5,  8. ) 

A  robber  lets  a  house  and  receives  the  rent,  or  lets  a  ship  and  receives  the  freight^ 
or  lets  the  services  of  slaves  and  receives  their  wages.  In  all  these  cases  payment 
cannot  be  recovered,  and  the  debtor  is  discharged.  But  if  the  owner  let  the  house  or 
the  ship  or  the  slaves,  and  the  robber  merely  took  the  rents,  then  the  debtors  are 
not  discharged,  but  they  can  sue  the  robber  for  the  recovery  of  their  money.  (D. 
12,  6,  65.) 

Titius  thinks  he  owes  either  Stiohus  or  Pamphilus.  He  really  owes  Stichus,  but 
delivers  Pamphilus.  He  can  recover  Pamphilus,  for  that  is  not  an  equivalent  for  the 
delivery  of  Stichus.     (D.  12,  6,  19,  3.) 

A  vendor  delivers  land  free  from  servitude,  when,  according  to  agreement^  it  ought 
to  have  been  burdened  with  a  right  of  way  {Uer),  The  vendor  can  sue  to  have  the 
right  of  way  set  up.     (D.  12,  6,  22,  1 ;  D.  19, 1,  8,  pr.) 

An  heir  is  bound  to  give  a  part  of  a  house  to  a  legatee  on  a  particular  day.  Before 
the  day  named,  the  house  was  partly  burned,  and  it  was  repaired  by  the  hehr.  At  the 
proper  time  he  delivered  the  part  of  the  house  without  reserving  what  he  had  spent  on 
its  restoration.     He  can  sue  the  legatee  for  the  expense.     (D.  12,  6,  40,  1.) 

Money  paid  by  order  of  a  court,  even  when  the  order  is 
wrong,  is  not  money  paid  by  mistake.  (C.  4,  5,  1.)  So  money 
paid  to  avoid  a  penalty  is  not  considered  as  paid  by  mistaka 

There  are  certain  cases,  however,  in  which  repayment  cannot  be  demanded, 
although  the  money  was  not  due,  but  was  paid  by  mistake.  The  ancients 
have  determined  that  this  is  so  in  cases  where  the  amount  to  be  sued  for 
(/is)  increases  if  liability  is  denied,  as  under  the  Ux  Aquiliaj  and  also  in  the 
case  of  a  legacy.  This  the  ancients  indeed  wished  to  apply  to  those  legacies 
only  that  are  definite  in  amount,  and  bequeathed  per  damnationem.  But 
our  constitution,  since  it  has  allowed  all  legacies  or  trusts  one  and  the  same 
nature,  has  extended  this  increase  to  all.  It  has  not,  however,  granted  this 
right  to  all  legatees,  but  only  in  the  case  of  legacies  or  trusts  left  to  consecrated 
churches,  and  the  other  places  worthy  of  veneration,  that  are  honoured  in 
view  of  their  religion  or  piety.  If  these  legacies  are  paid,  although  not  due, 
repayment  cannot  be  demanded.    (J.  3,  27,  7.) 


n.  The  money  paid  must  be  parted  with  in  ignorance  of 
some  feet,  not  of  law.  (C.  4,  5,  6 ;  C.  1,  18, 10 ;  D.  12,  6,  1,  I.) 
Every  one  was  taken  to  know  the  law.  (C.  1,  18,  12.)  Regula 
e$t,  juris  quidem  ignorantiam  cinque  nocere,  facti  vera  ignorcmtiam 
non  nocere.  (D.  22,  6,  9,  pr.)  The  reason  assigned  is  that  law 
can  and  ought  to  be  definite  ;  but  the  most  circumspect  cannot 
know  everything.  Cum  jus  Jinitum  et  possit  esse^  et  debeat ;  facd 
interpretatio  plerumque  etiam  prudentissimos  /allot.     (D.  22,  6,  2.) 

A.  does  not  know  that  B.  is  his  cognate.  Ib  this  an  error  of  law  or  faotf  If  A« 
knows  that  both  he  and  B.  are  free,  and  from  whom  they  are  bom,  but  is  not  aware 
that  B.  is  thereby  a  cognate,  it  is  an  error  of  law.  But  if  A.  was  exposed  by  his 
parents,  and  did  not  know  them,  or  served  as  a  slave,  the  error  would  be  one  of  fmet. 
(D.  22,  6,  1,  2.) 

He  that  in  ignorance  of  his  rights  as  heir  neglects  to  daim  the  Falddian  foortfa, 
and  pays  the  legatees  in  full,  cannot  recover  the  excess  from  them.     (D.  22,  6,  9,  6.) 

A  debtor  knowing  facts  that  amount  to  an  absolute  equitable  defence  {parpettta 
excepUo)  promises  a  sum  of  money  as  the  price  of  his  release  from  the  debtL  He 
cannot  avail  himself  of  the  eondictio  inddnH.  (D.  12,  6,  24.)  Seeus,  if  the  error  was 
of  fact    (D.  12,  6,26,  7.) 

Every  error  of  fact  does  not  excuse,  but  only  such  errors  as 
a  man  might  fall  into  notwithstanding  ordinary  care.  If  the 
error  implies  a  want  of  due  diligence,  no  relief  is  given.  A 
man  cannot  plead  ignorance  of  what  everybody  but  himself 
well  knows.  The  true  standard  is  not  that  set  by  the  most 
inquisitive  or  the  most  careless  man,  but  by  the  man  of  ordinary 
diligenca  (D.  22,  6,  9,  2.)  Sabinus  said,  error  of  fact,  to  ex- 
cuse, must  not  be  the  error  of  a  foolhardy  speculator.  (D.  22, 
6,6;  D.  22,  6,  3,1.) 

EzcaEPnoNB. — Some  persons  obtain  relief  even  from  errors  of  law. 

1.  Minors  (under  twen^-five)  and,  a  fortiori,  those  under  the  age  of  puberty  (acting 
without  their  iutorea),  are  not  fastened  with  the  consequence  of  ignorance  of  law. 
(D.  22,  6, 10 ;  D.  22,  6,  9,  pr.)  A  minor  giving  a  loan  to  Afiiurfamilias  was  relieved 
from  the  effect  of  the  Senaiut  ConsuUum  MaeedonicmiunL     (D.  22,  6,  9,  pr.). 

2.  Women  are  sometimes  excused.  (D.  22,  6,  9,  pr.)  Thus  ignorance  of  pro> 
oedure — as  in  the  production  of  documents — did  not  expose  women  to  the  osoal 
penalty.  (D.  2, 13, 1, 5. )  Leo  (a.d.  469)  confined  the  relief  to  cases  where  women  were 
ezpreasly  exempted  from  the  provisions  of  any  statute.     (C.  1,  18,  18.) 

8.  Soldiers.  A  JUvusfamUiou  soldier  is  made  heir  by  his  comrade,  but  fanciee  he 
cannot  enter  on  the  inheritance  without  his  father's  permission.  He  is  relieved  from 
the  oonsequence  of  this  error.     (D.  22,  6,  9,  1.) 

4.  GeneraUy  a  man  was  excused  if  he  had  no  opportunity  of  talcing  the  advice  of  a 
juriaeoMuU,  and  was  nmt  himself  acquainted  with  the  law.    (D.  22,  6,  9,  8.) 

5.  A  peasant  (agricuUor),  or  Uke  ignorant  person,  was  excused.     (D.  22,  8,  25,  L) 

6.  When  there  was  a  difference  of  opinion  between  the  two  great  aofaools 
(Sabinians  and  Proculiaus)  on  a  point  of  law,  a  person  was  safe  in  following  either. 
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1.  The  Burden  of  Proof  .—Ji  the  defendant  admits  receiving  the  money  sought  to 
be  recovered  by  the  condieUo  indehtU,  but  affirms  that  it  was  paid  for  a  subsisting 
debt,  then  the  plaintiff  must  prove  that  the  money,  although  paid,  was  not  really  due. 
If  the  defendant  denies  receiving  the  money,  and  it  ib  proved  to  have  been  given  him, 
the  burden  of  proving  that  the  money  was  due  rests  upon  him.  (D.  22,  8,  25,  pr.) 
When,  however,  the  plaintiff  is  a  minor,  or  wom^n,  or  other  person  excused  from 
errors  of  law,  the  burden  of  proving  the  fairness  and  legality  of  the  transaction  rests 
wholly  upon  the  defendant.     (D.  22,  8,  25,  1.) 

2.  The  meature  of  damages  depended  on  the  nature  of  the  performance  it  was  sought 
to  rescind.  Thus,  if  com  had  been  given  by  mistake,  the  quality  of  the  grain  must  be 
taken  into  account ;  and  if  it  is  used,  the  price  of  it  must  be  paid.     (D.  12,  6,  65,  6.) 

If  by  mistake  a  house  is  given,  the  measure  of  damages  is  not  what  the  plaintiff 
would  have  let  it  for,  but  how  much  the  defendant  would  have  given  for  it  (D.  12, 
6,  65,  7.) 

A.  by  mistake  gives  B.  a  slave.  B.  manumits  the  slave.  If  B.  knew  that  the  slave 
was  not  due  to  him,  he  must  pay  the  price  of  the  slave  ;  but  if  he  did  not,  he  is  bound 
only  to  surrender  the  rights  he  has  acquired  as  the  paironut  of  the  slave.  (D.  12,  6, 
65,  8.) 

A  slave  not  due  has  been  given  to  a  man,  who,  ignorant  of  the  mistake,  sold  the 
slave  for  a  trifle.  He  is  liable  to  pay  only  the  price  he  actually  obtained.  (D.  12,  6, 
26, 12.) 

When  a  freedman  has  done  work  from  which  he  was  released,  the  measure  of 
damages  is  the  wages  he  would  have  got.     (D.  12,  6,  26,  12.) 

NEGOTIORUM  GESTIO. 

The  negotiorum  gestor  is  one  that  has  done  something  for 
another  without  being  asked.  He  may  be  compared  with  the 
mandatarius.  (D.  44,  7,  5,  pr.)  The  Actio  negotiorum  gestorum 
was  introduced  by  the  edict  of  the  Pr»tor.  He  gave  an 
action  to  a  person  that  had  acted  for  another,  whether  that 
other  were  alive  or  not  at  the  time  of  the  transaction.^ 

Therefore  when  a  man  manages  the  business  of  another  that  is  away,  on 
both  sides  actions  arise  between  the  parties,  called  actiones  negotiorum 
gesiorum.  The  owner  of  the  property  managed  may  bring  against  the 
manager  an  €u:iio  directa;  the  manager  in  turn  an  actio  coniraria.  These 
actions,  it  is  dear,  do  not  arise  strictly  from  any  contract,  for  they  arise 
only  when  without  any  mandate  a  man  voluntarily  comes  in  to  manage 
another's  business.  They,  therefore,  whose  business  is  managed,  incur  an 
obligation,  and  that  without  knowing  it  It  was  for  the  sake  of  expediency 
that  this  was  received  ;  lest  when  men  were  forced  to  hurry  away  suddenly, 
and  went  from  home  without  giving  anyone  a  mandate  to  administer  their 
afiairs,  their  business  should  be  neglected.  And  certainly  no  one  would  look 
after  it,  if  he  were  to  have  no  action  for  what  he  spent.  Again,  as  he  that 
has  managed  the  business  for  the  good  of  its  owner  has  put  the  owner  under 

'  Si  quia  negoUa  alteriutf  sive  gvis  negoHa,  quae  cuju$que  cum  is  moritur  fuerini, 
gesserit;  judicium  eo  nomine  ddbo.    (D.  3,  5,  3,  pr.) 


with  the  utmost  possible  diligence ;  for  it  is  not  enough  to  display  the  same 
diligence  that  he  usually  displays  in  his  own  affairs,  if  anyone  else  of  greater 
diligence  would  have  administered  the  business  to  greater  advantage.  (J.  3, 
27,  I.) 

Rights  and  Duties. 

A.  Duties  of  the  Negotiorum  Gestor, 

I.  As  in  the  analogous  case  of  mandate,  the  gestor  must 
account  to  the  person  for  whom  he  acts.     (D.  3,  5,  2.) 

The  gestor  recovers  from  a  debtor  a  sum  exceeding  the  debt.  He  most  give  up 
the  excess,  although  he  oould  not  recover  from  the  principal  any  sums  that  he  paid, 
which  the  principal  did  not  really  owe.     (D.  8,  5,  28.) 

The  gestar  must  pay  interest  to  the  principal  for  the  balances  that  he  retains  in 
his  hands.     (D.  8,  5,  81,  8.) 

II.  The  responsibility  of  the  Negotiorum  Gestor. 
1.  Responsibility  for  Omissions. 

The  gestor  was  in  a  materially  different  position  from  a  tutor, 
curatory  or  agent.  These  undertook  particular  duties,  the  non- 
performance of  which  exposed  them  to  an  action.  But  the 
gestor  undertakes  nothing,  and  consequently,  prima  facie,  cannot 
be  sued  for  omissions.  (C.  2,  19,  20.)  But  this  statement  must  be 
limited  by  the  requirements  of  good  faith  (bonajldea);  and  there- 
fore, if  he  neglected  to  sue  a  debtor  of  the  principal,  and  the 
debt  was  lost,  he  must  make  good  the  amount  to  the  principal 
(D.  3,  6,  8,  pr.)  More  particularly  was  this  the  case  when  the 
gestor  himself  owed  anything  to  the  principal.  It  was  necessary, 
however,  to  the  responsibility  of  the  gestor,  that  the  principal 
should  be  in  a  position  to  exact  the  performance  of  the  obliga- 
tion. Thus,  if  the  gestor  has  an  article  belonging  to  the 
principal  in  his  custody  as  a  pledge,  he  was  not  bound  to  give 
it  up  unless  he  had  under  his  control  money  belonging  to  the 
principal  sufficient  to  discharge  the  debt     (D.  8,  5,  35,  1.) 

The  gestor  was  bound  to  discharge  the  creditors  of  the 
principal,  if  it  was  the  interest  of  the  principal  that  they  should 
be  paid. 

A  dehtor  of  Grains  died  owing  him  50  avreu  Gains,  althongh  not  the  heir,  under- 
took the  administration,  which  left  him  10  aurei  out  of  pocket.  On  a  sale  of  the 
inheritance,  a  sum  of  100  aurei  was  deposited  in  a  chest,  and  lost  without  the  lauH 
of  Gains.  Can  Gains  recover  from  Titins  the  heir,  either  the  debt  of  50  aurei,  or  the 
10  aitrei  that  were  spent  ?  Thda  depends  on  whether  it  was  the  duty  of  Gains  to  pay 
himself  out  of  the  100  avrei  procured  by  the  sale.  If  it  was,  then  Gains  not  only 
loses  his  50  aureif  but  must  make  good  the  other  50  to  Titins,  less  the  10  aurei  be  bad 


both  the  original  debt  of  60  awrti  and  the  10  wwr^  that  weie  spent.    (D.  8»  6, 18.) 

2.  Responsibility  for  Acta 

The  class  of  negotiorum  gestores  is  based  on  a  negative  rather 
than  a  positive  idea ;  on  the  absence  of  the  authority  of  the 
principal  rather  than  the  character  of  the  agency.  There 
might  accordingly  be  a  most  important  difference  in  the  acts 
a  gestor  might  be  required  to  do,  as  well  as  in  the  degree  of 
responsibility  attached  to  him.  According  to  circumstances  a 
geator  might  not  be  liable  for  negligence,  or  he  might  be  answer- 
able even  for  accident. 

A  gestor  was  responsible  for  dolus  only,  and  not  for 
negligence  or  accident  (culpa,  casus)^  if  he  acted,  so  to  speak, 
with  reluctance,  and  in  order  to  prevent  a  serious  evil  befalling 
the  principal  Thus,  if  he  interfered  to  prevent  the  bank- 
ruptcy of  the  principaL     (D.  3,  5,  3,  9.) 

But  where  a  gestor  intervened  without  urgent  necessity,  he 
was  bound  to  show  due  diligence.  Thus,  if  he  undertook  the 
managem'^.nt  of  money,  he  was  bound  to  lend  the  money  at 
interest  to  solvent  persons,  although  he  was  not  responsible 
for  the  loss  of  the  money  if  they  were  afterwards,  through 
unforeseen  circumstances,  unable  to  repay  the  loan.  (D.  3, 
5,  37, 1.) 

As  a  general  rule,  a  gestor  was  not  compelled  to  make  good 
losses  resulting  from  accident  (C.  2,  19,  22),  imless  his  inter- 
ference was  uncalled  for.  {Culpa  est,  immiscere  se  rei  ad  se  non 
pertinentif  D.  50,  17,  36.)  A  gestor  was  liable  for  loss  by 
accident  when  he  made  enterprises  foreign  to  the  habits  of  the 
principal.  Thus  if  he  buys  raw  and  unskilled  slaves,  and  they 
do  damage,  he  must  pay  the  loss ;  but  if  some  of  the  enterprises 
yield  a  profit,  others  a  loss,  the  gestor  may  set  off  the  gain 
against  the  loss,  and  must  make  good  only  the  balance  of  loss. 
(D.3,5,11.) 

On  the  death  of  the  principal,  the  gestor  was  not  obliged  to 
begin  any  new  transactions,  but  he  ought  to  complete  those 
already  entered  upon.     (D.  3,  5,  21,  2.) 

B.  Duties  of  the  Principal. 

I.  He  must  pay  the  expenditure  incurred  by  the  gestor  for  his 
benefit.     (D.  3,  5,  45,  pr.) 

Titiiu  acting  for  the  absent  Sempronius  repaired  a  rainotiB  honae,  and  hired  medical 
aid  for  a  sick  slaye.    Titins  is  entitled  to  his  expenditure,  although  the  house  should 


il 


FrocnliiB  started  this  difficulty  :  Sappose  Sempronius  had  given  up  the  house  as  not 
worth  repairing,  or  as  one  that  he  had  no  use  for.  In  this  case  Titius  would  fail,  for 
the  expenditure  oould  not  be  called  beneficial    (D.  S,  5,  10,  1.) 

A  testator  dedred  his  ireedman  to  accept  a  certain  sum  to  build  a  tomb  to  his 
memoiy.  The  freedman  cannot  recover  more  than  that  amount  from  the  heir,  althou^ 
he  may  have  spent  more.     (D.  S,  5,  81,  4.) 

IL  The  principal  must  pay  interest  on  sums  paid  on  his 
behalf  by  the  gestovy  when  the  payment  was  necessary.  (C.  2, 
19,  18.) 

Titius  lent  money  to  pay  a  debtor  of  Gains.  If  the  non-payment  of  the  debt  wouli 
have  involved  the  sale  <^  a  pledge  or  a  bankruptcy,  Gaius  must  pay  interest.  This 
is  a  fair  price  to  be  paid  for  deliverance  from  a  great  evil,  and  the  rate  of  interest  was 
to  be  governed  by  the  custom  of  the  country.  If,  again,  Titius  had  to  borrow  the 
money.  Gains  must  restore  the  amount  of  interest  paid  by  Titius,  unless  he  failed  to 
derive  any  equivalent  advantage.    (D.  22,  1,  37.) 

Investitive  Facts. 

The  relation  of  negotiorvm  gesiio  is  constituted  when  the 
following  facts  co-exist  ; 

L  One  person — the  gestor — must  act  for  another  {dominus  rei 
gestae). 

IL  There  must  be  no  mandate. 

III.  The  gestor  must  not  have  been  forbidden  to  act  by  the 
principal  (dominus), 

IV.  The  gestor  must  act  with  the  intention  of  binding  the 
principal. 

I.  The  gestor  must  act  for  another  than  himself 
If  a  person  acts  in  another's  business,  with  a  view  only  to  his 
own  profit,  he  is  not  a  true  negotiorum  gestor^  because  he  acts 
for  himself,  not  for  another.  Nevertheless,  he  will  be  liable  4o 
the  cictio  negotiorvm  gestoruni  without  having  any  claim  for 
expenses,  except  in  so  far  as  his  conduct  has  resulted  in  benefit 
to  the  principal.     (D.  8,  6,  6,  3.) 

Gains  is  UOor  to  Titius,  and  Sempronius  pays  a  debt  of  the  pupUhu  withovit  the 
request  of  Gains,  in  order  to  prevent  Gaius  sufiforing  for  his  neglect  Sempronius  can 
recover  the  money  from  Gains.     (D.  S,  6,  6,  pr.) 

One  of  two  joint-owners  defends  their  land  against  a  daim  of  servitude,  fie  osa 
recover  half  the  expenses  from  the  other  joint-owner.     (D.  3,  6,  81,  7.) 

Gaius  demands  from  Titius  payment  of  a  sum  alleged  to  be  due  to  Sempraaim 
Titius  pays  Gains.  Sempronius  afterwards  learns  this,  and  ratifies  the  payment  made 
to  Gains.  Does  this  enable  him  to  sue  Qaius  for  the  money !  Jnlian  says  he  ean ; 
because  Sempronius  having  ratified  the  act  of  Gains,  can  be  sued  by  Titius  for  the 
recovery  of  the  money  he  paid  by  mistake  ;  and  if  that  ratification  makes  him  re^Km- 
sible,  it  should  also  entitle  him  to  demand  the  money  from  Gains.  (D.  8,  5,  6^  9$ 
C.  2,  10,  9.) 
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the  presumption  was  all  bnt  oyerwhelming  that  the  motive  was  liberality,  but  where 
condusive  evidenoe  existed  to  the  oontraiy,  those  who  were  not  actually  UMe  in 
law  for  the  mamtenanoe  of  others  could  recover  the  money  they  had  so  expended. 
(D.  8,  6,  84.) 

A  father  advances  money  to  an  emancipated  son  to  enable  him  to  proaecate  hk 
studies  abroad.  Is  the  sum  so  advanced  to  be  regarded  as  a  part  of  the  share  of  hk 
father's  property  to  which  the  emancipated  son  is  entitled  7  The  answer  depends  upon 
the  intention  with  which  the  money  was  given.  Was  it  intended  as  an  advanoementk 
or  was  it  simply  an  instance  of  paternal  liberality  or  duty  ?  On  whichever  answer  is 
given  depends  the  result     (D.  10,  2,  50.) 

Remedies. 

I.  By  the  principal  {daminui  rei  gettm)  against  the  negotiorum  geHor.  {Actio 
negotiorum  gettorvm  direeta.) 

The  object  of  this  aodon  is  to  make  the  gestor  account,  and  generally  to  enforce 
his  duties. 

n.  By  the  getior  against  the  domimu,  .  {Actio  negaUorum  gettorum  cotUraria.) 

The  gestor  could  set  off  his  expenses  if  sued  in  the  acHo  directa,  but  if  he  did  not 
adopt  ibis  mode,  he  could  bring  the  <iCtio  ecntraria.  If,  however,  the  question  oi  his 
daims  were  raised  on  an  actio  directa,  he  could  not  afterwards  sue  for  them — aa  he 
would  be  met  by  the  plea  of  ra  judicata.     (D.  8,  5,  8,  2.) 

STATUS. 

I. — Patron  and  Freedman  (Patronus,  Libertus). 

The  relation  of  master  to  slave  was  one  of  ownership.  When 
the  slave  was  manumitted,  a  new  relation  was  established 
between  him  and  his  old  master  of  an  interesting  character. 
In  slavery,  no  civil  rights  subsist  between  master  and  slave. 
A  slave  cannot  do  a  wrong  to  his  master,  nor  a  master  to  his 
slave.  The  rights  of  the  master,  like  eJl  rights  in  rem,  arise 
from  the  duty  imposed  on  all  men  generally  of  forbearing  to 
interfere  with  him  in  the  possession  and  use  of  his  slave.  But 
the  rights  of  the  patron  are  of  a  wholly  different  character. 
They  are  rights  against  the  freedman  solely.  The  old  master 
is  no  longer  ovmer^  he  is  creditor  in  respect  of  the  services  due 
by  the  freedman.  These  services,  when  examined,  are  found  to 
constitute  a  prolongation  of  the  master's  former  interest  in  his 
slave ;  so  that  a  manumitted  slave,  although  free  as  respects 
men  generally,  was  still  bound  to  his  old  master  by  ties  of  a 
substantial  character.  The  services  due  by  a  freedman  were  a 
return  to  the  master  for  his  generosity  in  raising  him  fit)m 
slavery.  The  obligation  extended  no  ftirther  than  the  children 
of  the  freedman  ;  and  thus,  by  a  natural  and  easy  process,  as 


slave  took  their  place  among  free-bom  citizens. 

During  the  Republic  there  was  but  one  class  of  freedmen — 
Roman  citizens ;  but  after  the  lea  ^lia  Sentia  (A.D.  4),  and  the 
Ua  Junta  Norbana  (A.D.  19),  two  new  classes  were  introduced 
who  did  not  enjoy  the  rank  of  citizenship — the  Latini  Juniani 
and  Dedititii.  These  two  classes  existed  during  the  Empire 
down  to  Justinian,  who  removed  their  disabilities,  and  restored 
the  old  single  class  of  freedmen — Roman  citizens. 

Of  freedmen  there  are  three  kinds — Roman  citizens,  Latins,  and  those 
reckoned  among  the  dedititU,    (G.  i,  12.) 

Fbeedmek— Roman  Citizens. 
Definition. 

Of  freemen  some  are  bom  free  (Jngenut)^  others  made  free  {liberHni), 
(G.  I,  10.) 

Freedmen  {libertim)  are  persons  that  by  manumission  have  been  set  free 
from  lawftil  slavery.    (J.  i,  5,  pr. ;  G.  i,  11.) 

A  freebom  man  (^ingenuus)  is  a  man  that  is  free  as  soon  as  he  is  bom  ; 
and  that  whether  he  is  brought  forth  in  wedlock  by  two  freebom  parents,  or 
whether  his  parents  are  freedmen,  or  one  a  freedman  and  the  other  free- 
bom. But  if  a  man  is  bom  of  a  free  mother  while  his  father  is  a  slave,  none 
the  less  the  child  is  freebom.  So  too  is  the  son  of  a  free  mother  and  a 
father  that  is  uncertain,  because  he  was  conceived  by  a  public  woman. 

0.  I,  4,  pr.) 

Now  when  a  child  is  freebom,  the  fact  that  he  has  been  in  slavery,  and 
thereafter  been  manumitted,  never  stands  in  his  way.  For  it  has  been  very 
often  settled  that  manumission  cannot  stand  in  the  way  of  birthright 
a- 1^4,  I.) 

Rights  and  Duties. 

A.  Rights  of  Patron  {PcAtouub)  =  Duties  of  Freedman 
{lAhertiB), 

L  Reverence  (Obsequium^  Reverentia).  A  freedman  was  not 
allowed  to  bring  an  action  against  his  patron  without  the  prior 
consent  of  the  Prsetor,  (D.  2,  4,  4,  1.)  If  the  patron  had  in- 
flicted very  grievous  injury  on  his  freedman,  or  whipped 
him  very  severely,  such  consent  was  readily  given  (D.  2,  4,  10, 
12) ;  but  in  other  cases  all  redress  was  peremptorily  refused  if 
the  result  of  the  action  would  be  to  stamp  the  patron  with 
infamy  (infamia).  Hence  the  ireedman  could  not  sue  the 
patron  if  he  had  been  guilty  of  fraud  (D.  37,  16,  5,  1),  or  force. 
(D.  37,  15,  7,  2  ;  D.  37,  16,  2,  pr.)     The  freedman  could  not  sue 


in  the  cases  where  a  freedman  was  allowed  to  sue  his  patron,  he 
conld  not  recover  more  than  the  patron  could  afford  to  pay 
(in  quantum  facere  potest).  (D.  37,  15,  7,  1.)  If  the  freedman 
brought  an  action  without  leave  obtained,  or  otherwise  acted 
in  disparagement  of  the  respect  demanded  by  the  law,  he  was 
said  to  be  ungrateful  (ingratus),  and  we  have  already  se^i 
(p.  170)  what  was  the  punishment  for  that  offence. 

The  interference  of  patrons  with  their  freedmen  seems  to 
have  gone  to  gi-eat  lengths,  if  we  may  judge  from  the  preten- 
sions that  were  negatived.  It  was  laid  down  that  a  patron 
had  no  right  to  fix  his  freedman's  place  of  abode  (C.  6,  3,  12), 
or  to  prohibit  him  following  his  profession  or  occupation  (D. 
37, 15, 11)  ;  but  a  freedman  was  not  allowed  to  follow  the  same 
business  as  his  patron  in  the  same  place,  if  it  were  to  the 
prejudice  of  his  patron.     (D.  38,  1,  45.) 

II.  If  the  patron  becomes  so  feeble  and  poor  as  to  requii-e 
periodical  supplies  of  food,  his  freedman  is  bound  to  support 
him,  if  he  can  do  so.  (D.  25,  3,  9 ;  D.  25,  3,  5,  19.)  The 
patron  is  not  bound  absolutely  to  reciprocate,  but  if  he  re- 
frised  to  aid  an  impoverished  freedman  he  forfeited  all  his 
rights  to  the  freedman's  services,  if  any  were  promised,  and  all 
his  interest  in  the  freedman's  property  on  his  death,  if  at  that 
time  the  freedman  should  have  any. 

III.  The  patron  had  certain  rights  to  his  freedman's  pro- 
perty on  the  death  of  the  freedman  (jura  in  bonis).  These 
rights  will  be  considered  under  Inheritance. — (Book  III. — In- 
testate Succession.) 

IV.  Rights  to  the  services  of  the  freedman.  (Operae  Uber^ 
torum  libertatis  causa  impositae  ;  operae  officicdes.)  As  the  duty  of 
reverence  was  a  prolongation  of  the  legal  disability  of  the 
slave,  so  the  duty  of  rendering  life-long  service  to  the  patron 
was  a  continuation  of  the  material  and  valuable  part  of  the 
master's  interest  in  his  slave.  There  was,  however,  an  im- 
portant difference  in  the  incidence  of  those  duties.  Every 
manumitted  slave  owed  reverence  to  the  person  that  manu- 
mitted him,  for  the  duty  was  attached  by  law  to  the  act  of 
manumission ;  but  only  those  freedmen  could  be  compelled  to 
serve  their  patrons  who  had,  in  the  manner  presently  to  be 
described,  expressly  sworn  and  promised  to  do  so  as  the  price 
of  their  freedom. 
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(D.  38,  1,  1.)  If  the  patron  did  not  find  food  and  clothes  for 
the  freedman,  he  must  leave  him  enough  time  to  procure 
sustenance  for  himself.  (D.  38,  1,  19  ;  D.  38,  1,  22,  2.)  When 
the  amount  of  the  work  was  not  agreed  upon  at  the  time  of 
manumission  (D.  38,  1,  30,  pr.),  it  was  to  be  determined  by  the 
relative  age,  health,  position,  ajid  other  circumstances,  of  the 
parties.  (D.  38, 1,  16, 1.)  The  kind  of  work  was  the  same  as 
the  freedman  had  been  accustomed  as  a  slave  to  perform,  or 
any  trade  he  might  afterwards  learn,  if  it  involved  no  danger 
to  life,  and  no  dishonour.  (D.  38,  1,  38,  pr.)  The  work  was 
to  be  done  for  the  patron  alone ;  and  except  in  special 
circumstances  (e.g.,  a  paritomimus,  archimimus,  or  medicus,  whose 
services  could  not  be  utilised  except  by  making  them  work  for 
money),  the  patron  was  not  allowed  to  let  the  work  of  his 
freedman  for  hire,  or  to  require  him  to  render  his  services  to 
any  third  person,  (D.  12,  6,  26,  12;  D.  38,  1,  26,  1.)  The  lea 
JElia  Sentia  prohibited  patrons  from  forcing  their  freedmen  to 
give  up  to  them  the  wages  of  their  labour. 

The  obligation  of  work  was  contracted  by  a  verbal  promise, 
accompanied  by  oath.  It  was  usual  to  make  the  slave  take  an 
oath  before  manumission,  although  it  had  no  legal  effect,  in 
order  to  bind  his  conscience,  and  as  a  security  that,  immediately 
on  his  manumission,  he  would  give  the  necessary  legal  promise. 
(D.  40,  12,  44,  pr.)  As  soon  as  the  manumission  was  effected, 
the  freedman,  by  making  a  promise  on  oath  to  do  work  for  his 
patron,  effectually  bound  himself  in  law.  (D.  38,  1,  7,  pr. ; 
D.  40,  4,  36.) 

The  patron  could  not  avail  himself  of  this  obligation  unless 
the  manumission  was  gratuitous  and  voluntary.  (C.  6,  3,  7 ; 
D.  38,  1, 13,  pr.)  K  the  slave  bought  his  liberty,  he  could  not 
be  burdened  with  the  obligation  of  work.  So  if  the  person  that 
manumitted  the  slave  was  not  the  owner  of  the  slave,  but  a  mere 
trustee  for  the  purpose  of  manumission,  although  he  acquired 
the  valuable  rights  of  patronage  already  described,  he  could  not 
require  the  freedman  to  promise  him  service ;  and  a  promise  to 
that  effect  was  void,  unless  contracted  by  the  freedman  freely, 
and  with  a  knowledge  that  it  was  not  required  of  him  by  the 
law.  (D.  38, 1, 47  ;  D.  38,  2,  29,  pr.)  An  exception  was,  however, 
made  in  favour  of  a  son  requested  by  his  father  to  manumit  a 
slave  bequeathed  to  him ;  for  the  object  of  such  a  bequest  was 


The  obligation  must  be  contracted  in  good  faith,  as  a  mark 
of  respect  towards  the  patron,  and  not  for  the  purpose  of  hold- 
ing the  freedman  in  thraldom.  (D.  44,  5,  1,  5.)  The  Praetor 
refused  to  enforce  excessive  work  from  the  freedman.  (Libertalis 
onerandae  causa.)  (D.  38,  1,  2,  pr.)  Promises  were  regarded  as 
void  if  they  were  imposed  not  with  any  intention  of  exacting 
their  performance,  but  to  hold  them  over  the  head  of  the  freed- 
man as  a  threat,  if  he  should  displease  or  disobey  his  patron. 
(D.  44,  5,  2,  2.) 

The  obligation  to  work  for  the  patron  might  be  extinguished, 
without  affecting  the  other  rights  of  the  patron,  in  the  follow- 
ing ways  : — 1.  When  a  freedwoman  attained  the  age  of  fiffcy. 
(D.  38, 1,  35.)  No  such  age  was  fixed  for  freedmen.  2.  If  the 
freedman  or  freedwoman  attained  such  dignity  as  would  render 
the  performance  of  the  work  unbecomiug,  they  were  released 
from  the  obligation.  (D.  38, 1,  34.)  8.  The  marriage  of  a  freed- 
woman, with  the  consent  of  her  patron,  released  her  from  work 
during  the  continuance  of  the  marriage.  (C.  6,  8,  8  ;  C.  6,  6,  2 ; 
D.  38,  1,  14.)  4.  A  freedman  having  two  children  subject  to 
his  paternal  power  (patria  potestaa)^  was  released  by  the  lex  Julia 
de  maritandis.     (C.  6,  3,  6,  1 ;  D.  38, 1,  37,  pr.) 

Investitive  Facts. 

The  relation  of  patron  and  freedman  was  created  by  the 
manumission  of  a  person  lawfully  a  slave.     (J.  1,  5,  pr.) 

DlVESTiriYE  FACTa 

A.  By  the  Direct  Act  of  the  Patron  and  Freedman. 

I.  The  right  of  wearing  gold  rings.  {Ju8  aureorum  annuls 
orum,) 

This  privilege  was  obtained  only  by  petition  from  the  Em- 
peror. (C.  6,  8,  1.)  Commodus  (D.  40, 10,  3)  required  the  con- 
sent of  patrons  to  make  the  grant  valid.  At  no  time,  however, 
did  the  imperial  grant  suffice  wholly  to  take  away  the  patron's 
rights;  it  did  not  affect  his  claim  to  reverence  (D.  2,  4,  10,  3), 
nor  his  hopes  of  succession  to  his  freedman's  property.  (D.  40, 
10,  6.)  Justinian  (Nov.  78,  1)  gave  to  every  freedman  the  right 
of  wearing  gold  rings,  but  without  depriving  the  patron  of  his 
rights  ;  and  consequently  this  ceased  to  be  a  divestitive  fact 
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Roman  ambassadors  when  on  a  foreign  mission  wore  gold  rings, 
but  only  in  public ;  and  in  the  time  of  Pliny,  the  right  to  wear 
them  had  not  reached  lower  in  the  social  scale  than  the 
equestrian  order.  Severus  gave  the  privilege  to  his  soldiers, 
and  subsequently,  imtil  Justinian,  the  privilege  of  wearing 
gold  rings  marked  off  the  freeborn  from  the  manumitted 
class. 

n.  Grant  of  the  privileges  of  freeborn  citizenship.  (Restitutio 
Natalium.) 

K  we  may  judge  from  the  name,  this  petition  was  at  first 
employed  only  by  those  manumitted  slaves  who,  after  their 
escape  from  slavery,  discovered  that  they  were  freeborn,  and 
its  object  was  therefore  the  restoration  of  birthrights.  But  it 
became  the  appointed  means  by  which  the  stain  of  slavery 
could  be  wiped  out,  and  the  freedman  to  whom  it  was  granted 
became  as  if  he  had  never  been  a  slave.  (D.  40,  11,  6,  1.)  He 
was  thus  put  on  an  equality  with  freeborn  citizens,  and  all  the 
rights  of  the  patron  were  taken  away.  (D.  40,  11,  2.)  The 
restitution  of  birthrights  was  obtained  by  petition  from  the 
Emperor,  and  except  in  rare  cases  the  consent  of  the  patron 
and  his  children  was  essential  to  the  success  of  the  petition. 
(D.40,  11,  4;  D.  40,11,  5.) 

B.  By  Operation  of  Law. 

I.  If  either  the  patron  or  freednuui  forfeited  his  liberty  or  dtizenship,  the  rights 
d  the  patron  were  extinguished. 

n.  So  if  the  patron  or  his  son  without  cause  accused  the  freedman  of  a  ci^ital 
crime,  or  gaye  false  eyidenoe  against  him.  (D.  88,  2,  14,  5 ;  D.  2,  4,  10,  11.)  A 
capital  crime,  in  the  stricter  sense  of  the  word,  was  one  punishable  with  death  or  loss 
cf  citizenship.     (D.  60,  16,  108  ;  D.  88,  2,  14,  8  ;  D.  87,  14,  10.) 

m.  If  the  patron  or  his  children  brought  an  action  claiming  the  freedman  as  a 
slave,  and  failed,  the  rights  of  patronage  were  forfeited.  (D.  38,  2,  14,  pr. ;  D.  38, 
2,  16.  pr.) 

rV.  The  patron's  refusal  or  neglect  to  support  his  freedman  when  in  distress 
according  to  the  lex  .£Ua  Sentia,    (D.  88,  2,  88 ;  D.  87, 14,  6, 1.) 

V.  If  the  patron  made  his  freedman  swear  not  to  many,  he  forfeited  his  rights. 
<D.  87, 14, 16  ;  D.  2,  4,  8,  2.)  The  object  of  this  oath  was  to  enable  the  patron  on 
the  death  of  his  freedman  to  get  the  whole  of  his  property. 

VI.  The  marriage  of  a  freedman  with  any  female  slave  or  coUma  of  the  Emperor, 
with  the  knowledge  of  the  patron,  extinguished  his  rights.     (C.  6,  4,  2.) 

Remedies. 

Services.     An  action  was  given  by  the  Praetor  against  a  freedman  who  neglected 


the  non-performaiice.     (D.  38,  1,  26,  1.) 

Freedmen,  Latins  {Latini  Juniani). 

These  were  slaves  whose  mannmission  did  not  comply  with 
all  the  conditions  necessary  to  confer  on  them  the  rights  of 
citizenship,  and  who  by  the  lex  Junia  Norbana  were  placed  on 
the  same  footing  as  the  old  Latin  colonists. 

They  are  called  Latini  because  they  are  treated  like  Latin  colonists  ; 
Juniani  because  it  was  through  the  lex  Junia  [a.d.  19]  they  received  their 
freedom,  though  formerly  they  were  regarded  as  slaves.    (G.  i,  22.) 

Their  rights  and  duties  are  identical  with  those  mentioned 
as  applicable  to  citizen  freedmen ;  but  the  Latins  were  subject 
to  further  disabilities. 

They  are  not  allowed  by  the  lex  Junta  either  to  make  a  will  themselves, 
or  to  take  under  another  man's  will,  or  to  be  appointed  tutores  by  wilL 
(G.  I,  23.) 

But  in  saying,  as  we  have  said,  that  they  cannot  take  under  a  will,  we  must 
be  understood  to  mean  that  they  can  take  nothing  directly  as  an  inheritance 
or  as  legacies.  In  another  form,  however,  that  of  a  trust,  they  can  take. 
(G.  I,  24.) 

Investitive  Facts. 

When  in  a  freedman's  person  these  three  requirements  meet — that  he  is 
over  thirty  years  of  age,  that  his  master  was  owner  ex  jure  Quiriiium,  and 
that  he  was  freed  by  a  lawful  and  regular  manumission  (that  is  by  vindictOy 
by  entry  in  the  census,  or  by  will),  then  he  becomes  a  Roman  citizen.  I^ 
however,  any  one  of  these  is  wanting,  he  is  a  Latin.    (G.  i,  17.) 

Under  the  lex  jElia  Sentia  a  slave  under  thirty  years  of  age,  if  set  free 
by  will,  becomes  a  Latin, — although  the  statute  itself  did  not  directly  make 
him  a  Latin.    (G.  i,  22,  as  restored.) 

A  slave,  again,  over  that  age,  but  either  manumitted  by  one  having  him  in 
bonis  only,  though  in  lawful  form,  or  set  free  before  friends,  but  whose  freedom 
is  based  on  no  other  ground,  becomes  a  Latin.  All  these,  however,  were  at 
an  earlier  date  protected  as  if  free  ;  although  they  were  slaves  ex  jure  Qui- 
ritium  the  Praetor  protected  their  freedom.  But  now  peisons  manumitted 
in  this  way  are  called  Latini  Juniani.    (G.  i,  22,  as  restored.) 

Among  Roman  citizens  there  are  two  forms  of  ownership  {damimum\  in 
bonis  and  ex  jure  Quiritium;  and  a  slave  may  belong  to  a  master  ^^x 
owns  him  by  either  title  or  by  both.  But  we  say  that  the  slave  is  in  the 
poiestas  of  his  master  only  if  the  master  owns  him  in  bonis^  and  this  even 
although  at  the  same  time  he  belongs  ex  jure  Quiritium  to  a  master  that 
is  not  the  same.  For  he  that  has  the  bare/c^  Quiritium  in  a  slave,  is  not 
understood  to  Yi^ve  potestas.     (G.  i,  54.) 
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The  divestitive  facts  of  Latinitas  are  investitive  facts  of 
citizenship. 

1.  When  a  freedman  has  a  son  a  year  old  (annicuK  probatio). 

In  many  ways  Latins  come  to  reach  Roman  citizenship.  In  fact,  that 
very  /ex  j£lia  Seniia  provides  that  a  man  under  thirty  years  of  age  that  has 
been  manumitted  and  become  a  Latin  may  gain  the  citizenship  as  follows  : — 
(i.)  He  must  take  to  wife  either  a  Roman  citizen,  or  a  Latin  colonist,  or  a 
woman  of  the  same  condition  as  himself.  (2.)  He  must  have  this  attested 
by  not  less  than  seven  Roman  citizens,  above  the  age  of  puberty,  sunmioned 
as  witnesses.  (3.)  He  must  beget  a  son,  and  that  son  must  be  a  year  old. 
(4.)  He  must  then,  as  allowed  and  indeed  ordained  by  that  statute,  go  before 
the  Praetor  (or  in  the  provinces  before  the  president  of  the  province),  and  fully 
prove  that  he  has  under  the  lex  JSlia  Sentia  taken  to  himself  a  wife,  and 
has  by  her  a  son  a  year  old.  (5.)  The  magistrate  before  whom  the  case  is 
proved  must  further  declare  formally  that  it  is  so.  Then  the  Latin  himself, 
and  his  wife,  if  she  too  is  of  the  same  condition,  and  their  son,  if  he  also  is 
of  the  same  condition,  become  Roman  citizens,  as  the  statute  ordains.  The 
reason  we  have  added  in  the  case  of  their  son,  '*  if  he  also  is  of  the  same  con- 
dition," is  this,  that  if  the  Latin's  wife  is  a  Roman  citizen,  then  her  offspring, 
under  a  recent  Senatus  Consultum  passed  at  the  instance  of  the  late  Emperor 
Hadrian,  is  by  birth  a  Roman  citizen.     (G.  i,  28-30.) 

Ulpian  aBoribes  this  to  the  Ux  Junia  Norhana  instead  of  the  lex  ^lia  Sentia, 
(Ulp.  Frag.  8,  3.) 

This  right  to  gain  Roman  citizenship  was  under  the  /ex  jE/ia  Sentia  pos- 
sessed by  freedmen  only  if  manumitted,  and  thereby  made  Latins,  while  still 
under  thirty  years  of  age.  But  afterwards,  a  Senatus  Consultum  made  when 
Pegasus  and  Pusio  were  consuls  allowed  the  same  right  to  freedmen  manu- 
mitted and  made  Latins  when  over  thirty  years  of  age.    (G.  i,  31.) 

Nay,  even  if  the  Latin  dies  before  proving  the  case  of  his  son,  now  a  year 
old,  the  mother  can  prove  the  case.  By  so  doing  both  she  and  her  son  will 
become  Roman  citizens  ;  and  further,  the  son,  just  as  if  he  had  been  begotten 
in  lawful  marriage,  comes  in  as  if  a  posthumous  heir  and  obtains  his  father's 
goods.  If  both  father  and  mother  die,  the  son  in  person  ought  to  prove  the 
case,  as  it  is  his  interest  to  obtain  their  goods,  which  will  come  to  him  along 
with  the  Roman  citizenship.  Of  course,  if  he  is  still  under  puberty,  a  tutor 
must  conduct  his  case.     (G.  i,  32,  as  restored.) 

We  shall  see  whether  what  we  have  said  of  a  son  a  year  old  can  be  sjud 
or  not  of  a  daughter  a  year  old.     (G.  i,  32  a,  as  restored.) 

A  child  was  considered  to  be  a  year  old  on  the  morning  of  its  365th  day.  (D.  50, 
1 6, 134. )  In  reckoning  time  the  law  took  no  account  of  fractions  of  a  day,  and  thus  in 
cases  of  the  acquisition  of  rights,  the  dawn  of  the  last  day  was  regarded  as  completing 
the  year.  Where  rights  were  lost  by  lapse  of  time,  a  different  calculation  was 
adopted  ;  the  rights  were  held  not  to  be  extinguished  until  the  conclusion  of  the  last 
day.     (D.  44,  7,  6.) 
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Frag.  3, 1 ;  Paul,  Sent.  4,  9,  8.) 

3.  Another  mode  of  becoming  a  Roman  citizen  was  by  grant 
from  the  Emperor  {Beneficium  principaU).     (Ulp.  Frag,  3,  2.) 

4.  A  Latin  became  a  citizen  if  his  manumission  was  repeated 
with  the  requisite  conditions  observed  {iteratio). 

If  a  slave  belongs  to  one  master  in  bomsy  to  another  ex  jure  QuiriHumj 
then  one  of  those  two  masters  can  begin  his  freedom,  the  other  renew  and 
complete  it.    (G.  i,  32  b,  as  restored.) 

If  he  has  gained  freedom  and  the  position  of  a  Latin  from  the  master 
he  belonged  to  in  bonis  only,  he  ought  with  his  consent  to  ask  it  from  his 
master  ex  jure  Quiritium  also.  When  a  slave  belongs  to  one  and  the  same 
master  both  in  bonis  and  ex  jure  Q^iritiumy  he  may,  when  manumitted  by 
him,  both  become  a  Latin  and  gain  the  rights  of  a  citizen  (Jus  QuiriHum). 
(G.  I,  35,  as  restored.) 

Again,  if  the  slave  became  a  Latin  because  he  was  under  thirty 
when  manumitted,  he  becomes  a  citizen  if  on  attaining  that 
age  his  master  repeated  the  manumission  hj  the  vindicta.  ^Ulp. 
Frag.  3,  4.) 

5.  Further,  any  Latin  gains  the  rights  of  a  citizen  by  building  a  ship  to 
carry  ten  thousand  modiiy  or  even  by  buying  one  and  carrying  com  to  Rome 
for  six  years,  either  with  that  ship,  or,  if  it  is  lost,  with  another  he  has  got  in 
its  place.  This  is  pointed  out  in  an  edict  by  the  late  Emperor  Claudius. 
(G.  I,  32  c,  as  restored.) 

6.  By  a  lex  Visellia  six  years'  service  in  the  vigiles  or  night- 
watch  {militia)  raised  a  Latin  to  the  citizenship;  and  the 
number  of  years  was  reduced  to  three  by  a  subsequent  Senatus 
Consultum.  (Ulp.  Frag.  3,  5.)  The  vigiles  were  instituted  by 
Augustus  as  a  body  of  firemen  (D.  1,  15,  1),  but  from  the  duties 
of  their  chief  officer  {Praefectus  Vigilum)  it  may  be  inferred  that 
they  watched  robbers  and  disturbers  of  the  peace  as  well. 

7.  Again,  an  edict  by  the  Emperor  Nero  provides  that  if  a  Latin  spends 
not  less  than  two-thirds  of  his  patrimony  in  finishing  a  building  in  Rome,  he 
shall  obtain  the  rights  of  a  citizen.    (G.  i,  ^^^  as  restored.) 

8.  Establishing  a  mill  and  bakehouse  {piatrinum),    (Ulp.  Frag. 

3.1.) 

Or  if  he  grinds  daily  not  less  than  100  modiioi  com.  (G.  i,  34,  as  restored.) 

9.  By  holding  the  oflBce  of  magistrate  in  a  Latin  colony. 
(G.  1,  95.) 


quence  of  grave  misconduct  committed  in  the  state  of  slavery, 
were  subjected  to  certain  perpetual  disabilities. 

Peregrim  dediHUt  is  the  name  for  those  aliens  that  once  took  up  arms 
and  fought  against  the  Roman  people,  but  afterwards  gave  themselves  up 
when  beaten.    (G.  i,  14.) 

The  Ux  jElia  Sentia^  accordingly,  provides  that  slaves  whose  masters 
have  put  them  in  chains  as  a  punishment,  or  that  have  been  branded,  or 
examined  under  torture  for  some  wrong-doing  and  convicted  thereof,  or  that 
have  been  given  up  to  fight  with  the  sword  or  with  wild  beasts,  or  that  have 
been  thrown  into  a  school  for  gladiators  or  into  prison,  and  have  afterwards 
been  manumitted  either  by  the  same  master  or  by  some  one  else,  shall,  when 
freed,  be  in  the  same  condition  2&  peregrim  d^dititii.    (G.  i,  13.) 

Slaves  therefore  so  debased,  no  matter  how  they  are  manumitted  or  at 
what  age,  and  even  although  their  masters  enjoy  full  rights  over  them,  can 
never,  we  shall  say,  become  Roman  citizens  or  traders  ;  but  in  any  case,  as 
we  shall  understand  it  is  settled,  are  to  be  reckoned  among  the  dedititiu 
(G.  I,  15.) 

But  if  a  slave  is  not  so  debased,  manumission  makes  him,  we  shall  say, 
sometimes  a  Roman  citizen,  sometimes  a  Latin.    (G.  i,  16.) 

Those  that  are  reckoned  among  the  deditUU  cannot  take  under  a  will  in 
any  way,  any  more  than  a  free  alien  can ;  and,  according  to  the  general 
opinion,  they  cannot  themselves  make  a  will.    (G.  i,  25.) 

Freedom  in  its  worst  form,  therefore,  is  the  lot  of  those  that  are  reckoned 
among  the  dedttitit.  To  them  no  statute,  no  Senatus  Consultum^  no 
imperial  constitution,  gives  any  way  of  approach  to  Roman  citizenship. 
(G.  I,  26.) 

Nay  they  are  even  forbidden  to  stay  in  the  city  of  Rome,  or  within 
the  hundredth  milestone  from  the  city.  If  they  break  this  rule,  it  is 
ordained  that  they  and  their  goods  shall  be  sold  by  the  State,  upon  the 
express  condition  that  their  slavery  is  not  to  be  in  Rome,  nor  within  the 
hundredth  milestone  from  the  city,  and  that  they  are  never  to  be  manumitted ; 
and  if  they  are  manumitted,  it  is  ordained  that  they  shall  become  slaves  of 
the  Roman  people.  All  these  regulations  are  included  in  the  Ux  ^lia 
Sentia,    (G.  i,  27.) 

The  status  of  freedmen  was  formerly  threefold.  Of  the  persons  manu- 
mitted some  gained  a  greater  degree  of  freedom,  as  recognised  by  law,  and 
becanie  Roman  citizens ;  others  a  less,  and  became  Latins  under  the  lex 
Junta  Norbana ;  and  others  z,  lower  still,  and  thus  came  to  be  reckoned 
among  the  dedititii  under  the  lex  /Elia  SenHa,  But  the  worst  of  all  con- 
ditions, that  of  the  dedHitti^  has  long  fallen  into  disuse ;  and  the  name  of 
Latins  is  not  often  heard.  Our  goodness,  therefore,  that  longs  to  raise 
everything,  and  to  bring  it  to  a  better  standing,  has  in  two  constitutions 
amended  this,  and  brought  it  to  its  earlier  state.  For  in  Rome's  early 
infancy  the  freedom  that  was  open  was  one  and  simple,  the  same  (that  is) 
that  the  manumitter  had,  except  indeed  that  the  manumitted  would  be  a 
ireedroan,  the  manumitter  freebom.  The  class  of  dedUitii^  therefore,  we  havo 
•  swept  away  by  a  constitution  published  among  our  decisions,  and  in  these, 


have  dealt  with,  and  all  the  rules  observed  with  regard  to  them  we  have 
corrected  in  another  constitution  at  the  suggestion  of  the  same  Quaestor,  a 
constitution  that  shines  out  brightly  among  the  imperial  enactments.  To 
all  freedmen  then,  with  no  distinctions  as  to  age  when  manumitted,  or  as 
to  the  ownership  of  the  manumitter,  or  as  to  the  mode  of  manunussion,» 
such  as  were  formerly  observed,  we  have  given  Roman  citizenship.  Many 
ways  too  have  been  added  by  which  freedom  with  Roman  citizenship,  the 
only  kind  now  known,  may  be  secured  to  slaves.    (J.  i,  $,  3.) 

11. — Parent  and  Child, 

Children  after  emancipation  were  not  entirely  cut  off  fi-om 
their  parents.  A  relation  continued  to  subsist  between  thera 
resembling  that  already  described  as  existing  between  a  manu- 
mitted slave  and  his  former  master.  Children  were  emanci- 
pated by  the  same  form  that  was  employed  in  the  enfranchise- 
ment of  slaves;  namely,  manumission  by  the  vindicta.  The 
father  thus  acquired  the  rights  of  a  patron.  But  the  relation 
of  the  father,  as  patron,  to  his  son,  is  nearly  as  artificial  as  the 
potestaa  itself;  it  is  in  fact  an  attenuated  prolongation  of.  the 
potestas.  It  brings  us  no  nearer  to  a  natural  relation,  consisting 
of  duties  springing  out  of  the  natural  relation  between  parent 
and  chili  To  a  very  great  extent,  however,  the  artificial 
relation  of  patron  to  an  emancipated  son  coincided  with  a 
natural  one.  The  position  of  legitimate  children  that  had 
never  been  under  the  potestas  of  their  father,  was  almost  iden- 
tical ^ith  the  position  of  those  that  had  been  under  the  potestas 
and  had  been  emancipated.  Still  more,  illegitimate  children, 
the  offspring  of  concubinage,  were  subject  to  nearly  the  same 
duties,  and  enjoyed  nearly  the  same  rights.  Lastly,  the 
mother,  as  well  as  the  father,  enjoyed  similar  parental  rights 
and  responsibilities.  Thus  the  narrow  relation  of  patron  to 
an  emancipated  child  was  broadened  until  it  was  nearly  co- 
extensive with  that  of  parent  and  child. 

The  following  observations  apply  to  (1)  emancipated  chil- 
dren ;  (2)  children  born  in  lawful  wedlock,  but  never  subject  to 
the  potestas  of  their  father ;  (3)  natural  children  ;  but  not  (after 
Justinian's  time)  to  the  offspring  of  prohibited,  incestuous,  or 
infamous  connections.     (Nov.  89,  15.) 

Rights  and  Duties. 
A.  Rights  of  Parents  ot  both  Sexes :   Duties  01  Children. 
I.  Children  owe  to  their  parents  reverence  {obsequium^  recer^ 
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IL  Children  having  the  means  were  bonnd  to  maintain  their 
parents,  if  necessary.  This  duty  arose  only  if  the  father  or 
mother  were  in  want  aod  the  children  were  able  to  support 
them.  (C.  5,  25,  1.)  This  duty  extended  not  only  to  parents, 
but  to  all  ascendants,  both  male  and  female.     (D.  25,  3,  5,  2.) 

The  mother  of  illegitimate  children  had  a  right  to  mainte- 
nance from  them.     (D.  25,  3,  5,  4.) 

If  a  parent  was  in  extreme  distress,  even  the  heirs  of  his 
children  were  bound  to  perform  the  duty  that  would  have  fallen 
upon  them  if  they  had  been  alive,     (D.  25,  3,  5,  17.) 

III.  Parents  had  certain  rights  of  succession  to  the  property 
of  their  children.     (Book  III. — Intestate  Succession.) 

A  father  emancipating  a  son  could  not  exact  from  him  any 
promise  of  services  {operae)  as  the  price  of  the  emancipation. 
(D.  37,  12,  4.)  Nor  if  the  son  promised  such  services  on  oath 
was  the  promise  binding.  A  son  owes  his  father  reverence* 
(pietaa),  says  the  Preetor,  not  work  (operae).  (D.  37,  15,  10.) 
In  this  respect  only  is  there  a  marked  diflference  from  the  duties 
owed  by  a  freedraan  to  his  patron. 

B.  Rights  of  Children  :  duties  of  Parents  and  other  Ascend- 
ants of  both  Sexes. 

I.  Parents,  and,  failing  them,  grandfathers,  grandmothers, 
and  other  ascendants,  are  bound  to  maintain  their  children. 
(D.  25,  3,  5,  3.)  This  obligation  existed  in  the  absence  of  the 
potestas,  (D.  25,  3,  5,  1.)  It  extended  to  illegitimate  children 
(vulgo  concepti),  the  oflfspring  of  promiscuous  intercourse,  bat 
not  to  the  children  of  prohibited  or  incestuous  connection& 
(D.  25,  3,  5,  4.) 

The  obligation  was  measured  by  the  means  of  the  parents 
and  the  needs  of  the  children.  Orown-up  men  could  demand 
maintenance  if  they  were  in  distress,  or  were  unable  to  work 
through  bad  health.  (D.  25,  3,  5,  7.)  The  father  was  bound 
to  give  not  merely  food,  but  all  other  reasonable  expenses  (D. 
25, 3,  5, 12) ;  not,  however,  extending  to  the  discharge  of  debts 
incuiTed  by  his  necessitous  children.  (D.  25,  3,  5,  16.)  The 
obligation  was  regarded  as  very  solemn,  and  the  neglect  to 
provide  for  young  children  is  placed  by  Paul  in  the  same  moral 
category  with  infanticide.     (D.  25,  3,  4.) 

II.  Fathei-s,  having  means,  were  required  by  the  leaf  Julia  et 
Papia  Poppaea  to  give  dowries  to  their  daughters;    and   the 


imposed  on  fathers  even  when  their  daughters  were  not  under 
their  potestas,  but  mothers  were  never  obliged  to  give  dowries. 
(D.  23,  2, 19  ;  C.  5,  12,  14.) 

IIL  The  rights  of  children  to  the  property  of  deceased  parents 
will  be  discussed  elsewhera     (Book  IIL — Intestate  Succession.) 

III.— Husband  and  Wife. 

Definition. 

^*  Marriage^"  says  Modestinus,  *'is  a  union  of  a  male  and 
female,  giving  both  a  common  lot  throughout  life ;  a  union  of 
all  their  rights,  both  divine  and  human."     (D.  23,  2, 1.) 

In  contemplation  of  law,  the  manus  and  marriage,  although  in 
the  earlier  times  generally  if  not  invariably  conjoined,  were 
considered  to  be  distinct.  Thus  by  means  of  the  interruption 
of  the  U8U8  for  three  nights,  the  wife  could  retain  her  position 
as  wife  without  subordinating  herself  to  her  husband  as  his 
daughter. 

Lawful  marriage  is  a  mutual  contract  between  Roman  citizens,  who  come 
together  in  accordance  with  the  precepts  of  the  statutes.    (J.  i,  lo,  pr.) 

Marriage,  or  matrimony,  is  the  union  of  a  man  and  a  woman,  involving 
unbroken  harmony  in  the  habits  of  life.    (J.  i,  9,  i.) 

The  definition  of  Justinian  is  the  best,  becaiue  it  attempts  the  least.  The  words 
of  Modestinns,  divinijurit,  refer  to  the  right  of  a  wife,  at  least  in  manu,  to  share  the 
sacred  rites  {sacra  privata)  of  her  husband's  family.  Marriage  {justae  nuptiae)  may 
be  defined  as  that  particular  miion  of  the  sexes  that  gave  the  fatiier  potettOM  over  the 
children  bom  to  him  by  his  wife.     Marriage  may  be  compared  with  other  relations. 

Concubinage  {oonGuhinatua)  was  a  relation  of  the  sexes,  resembling  in  many 
particulars  legal  marriage,  but  differing  from  it  in  failing  to  give  the  poUsUu  over  the 
children  bom  of  the  concubine  {coneuhina), 

Chntubemium  was  the  union  of  slaves.  When  a  male  and  female  slave  were  allowed 
to  cohabit— for  by  the  Koman  law  they  oould  not  marry — ^the  relation  between  Ibem, 
although  it  had  no  legal  sanction,  was  not  whoUy  ignored.  The  children  bora  of  such 
a  union  were  r^^arded  as  related  in  blood  (cognaH),  and  this  relation  prevented  them 
marrying  if  they  afterwards  became  free.     (B.  23,  2, 14,  2.) 

Stuprum  was  any  connection  between  a  man  and  a  free  woman  (not  a  slave)  other- 
wtBO  than  in  marriage  or  concubinage,  and  provided  the  woman  was  not  married. 
(D.  48,  5,  34,  pr.) 

Polygamy  was  not  allowed  either  in  marriage  or  concubinage.  (C.  5,  26,  1 ;  C. 
6,5,2;  C.  9,9,18.) 

Rights  and  Duties. 

According  to  the  ancient  law  of  Borne,  marriage  had  two 
principal  effects.    It  gave  the  husband  at  once  large  poweiB 
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were  gummed  up  in  the  word  manus;  his  rights  over  his 
children,  in  the  word  potestas.  To  the  latest  period  of  Roman 
history,  marriage  continued  to  bestow  on  the  husband  the 
potestas  oyer  his  children;  but  even  before  the  Empire,  pre- 
cautions were  taken  to  prevent  the  husband  acquiring  the 
manus  over  his  wife.  Gains  informs  us  that  in  his  time  the 
manus  rarely  existed.  What  took  the  place  of  the  manus  t  One 
of  the  principal  rights  of  the  husband  was  to  his  wife's  property ; 
in  that  respect  the  manus  yielded  to  the  dos.  But  the  other 
rights  involved  in  manus  perished  wholly.  The  rwantw  passed 
away  without  leaving  behind  it  any  relation  like  that  subsisting 
between  patron  and  freedman,  or  parent  and  child. 

It  would  be  a  mistake,  however,  to  suppose  that  the  Romans 
were  destitute  of  fixed  principles  as  to  the  conduct  that  hus- 
bands and  wives  ought  to  observe  towards  each  other.  The 
wife,  for  instance,  took  the  rank  of  her  husband.  (C.  10,  39,  9.) 
But  the  rights  and  duties  of  a  wife,  as  of  a  husl)and,  rested 
simply  on  a  moral  basis ;  they  were  vindicated  by  the  social 
sanction,  not  by  the  civil  law.  Perhaps  the  best  criterion  of 
the  nature  of  marital  duty  is  the  liability  of  the  husband  for 
the  maintenance  of  his  wife.  There  is  perhaps  no  text  that 
expressly  states  that  the  husband  was  not  bound  to  support 
his  wife ;  but  an  inference  may  confidently  be  drawn  from  the 
decisions  relating  to  the  liability  of  the  husband  for  the  funeral 
expenses  of  his  deceased  wife.  If  the  wife  had  a  dowry,  that 
was  the  fund  in  the  first  instance  to  be  charged  with  the  funeral 
expenses.  (C.  2,  19,  13.)  If  there  were  no  dowry,  the  wife's 
father  was  next  liable ;  or  if  he  were  dead  his  heirs;  and  only 
if  all  these  failed  was  the  husband  bound  to  pay  for  his  wife's 
funeral.  (D.  11,  7,  22  ;  D.  11,  7,  28.)  Again,  it  is  clear  that 
if  a  wife  had  a  dowry,  her  husband  would  be  compelled  to  sup- 
port her  out  of  it.  (D.  24,  3,  22,  8.)  But  in  the  absence  of  a 
dowry,  the  wife  seems  to  have  had  no  claim  to  maintenance 
against  her  husband. 

The  absence  of  legal  duties  between  husband  and  wife  be- 
comes easily  intelligible  when  the  remarkable  freedom  of  divorce 
among  the  Romans  is  kept  in  view.  It  was  an  ancient  and 
deeply-rooted  principle  of  the  Roman  law  that  marriages  should 
be  free ;  that  no  one  should  be  compelled  to  continue  in  the 
bondage  of  marriage  against  their  will  {libera  matrimonia  esse 


one  need  submit  to  wrong  irom  a  relation  tnat  conld  be  ter* 
minated  at  pleasure.  Thus  it  is  that  our  best  information 
regarding  the  conduct  in  a  husband  or  wife  that  was  deemed 
improper,  is  to  be  gathered  from  the  lawful  grounds  of  divorce 
as  enumerated  in  successive  imperial  constitutions. 

Investitive  FACTa 

Marriage  was  completed  by  the  consent  of  the  husband  and 
wife,  and  of  the  persons,  if  any,  under  whose  poteatcts  they  were, 
together  with  the  delivery  of  the  wife  to  the  husband.  (D.  23, 
2,  2.) 

I.  Of  the  consent  of  the  husband  and  wife. 

A  father  conld  not  force  his  son  (D.  23,  2,  21 ;  C.  5,  4, 14)  or 
daughter  into  marriage,  nor  could  a  patron  even  compel  his 
freedwoman  to  marry  him,  unless,  perhaps,  he  had  manumitted 
her  on  purposa  (D.  23,  2,  28.)  If,  however,  a  son,  yielding 
to  his  father's  threats  or  severities,  married  against  his  'will, 
this  ** undue  influence''  was  not  considered  to  vitiate  the 
consent.     (D.  23,  2,  22,) 

II.  Of  the  consent  of  the  paterfamilias. 

Lawful  marriage  is  a  mutual  contract  between  Roman  citizens  who  come 
together  in  accordance  with  the  precepts  of  the  Statutes.  The  males  must 
be  over  puberty,  and  the  women  marriageable.  The  males  may  be  either 
fathers  or  sons  of  a  household,  provided  only  that  if  they  are  sons  they  must 
have  the  consent  as  well  of  the  ascendants  in  whose  potestas  they  are.  This 
is  so  needful,  as  both  the  principles  of  the  law  and  natural  reason  urge,  that 
the  parents'  order  ought  to  come  first.  Hence  the  question  has  been  raised 
whether  a  madman's  daughter  or  son  can  marry.  As  to  the  son's  case  ther« 
was  a  difference  of  opinion.  We  have  therefore  put  forth  a  decision  allowing 
a  madman's  son,  just  like  his  daughter,  power,  even  though  the  father  does 
not  come  in,  to  unite  in  marriage  in  the  manner  given  in  our  constitution. 
(J.  I,  lo,  pr.) 

The  oonaent  of  the  head  of  the  family  was  essential  to  the  validity  of  the  maniage 
of  anyone  under  his  power,  irrespective  of  age.  In  the  case  of  sons,  this  privil^e 
may  be  explained  on  the  principle  that,  without  a  man's  consent,  new  penona 
ought  not  to  be  brought  into  his  family,  and  that  as  the  children  of  his  son  would  be 
under  his  power,  he  ou;?ht  to  have  at  least  a  prohibitory  voice.  But  this  reasoning 
does  not  apply  to  a  fiHafamilia^  because  the  children  of  a  daughter  feU  under  ber 
husband's  potettaSf  not  her  father's.  The  true  explanation  must  be  sought  in  the 
absolute  and  uncontrolled  dominion  originally  possessed  by  the  Koman  paterfcmitiat; 
and  the  right  of  a  voice  in  his  children's  marriages,  stoutly  maintained  even  under  the 
jurisprudence  of  Justinian,  may  be  regarded  as  a  relic  of  the  old  paternal  despotism. 
There  was  no  exemption.  Even  that  favourite  of  legislation^ the  soldier — could  not, 
while  subject  to  the  jpoUtUu^  escape  this  peculiarly  vexatious  incident  of  it^ 
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C.  5,  4,  5.)  A  penon  can  give  &  iajdt,  only  if  he  can  give  an  expreaBy  consent ; 
but  a  madman  was  incapable  of  consenting  either  way.  By  the  ancient  law  the 
daughter  of  a  lunatic  {mente  eaptus)  or  a  madman  {furiotui)  could  many.  Marcus 
Aurelios  gave  this  privilege  to  the  sons  in  confirmed  oases  {mente  capti),  and 
Justinian  extended  it  to  the  sons  of  those  sufiEering  from  acute  insanity  {furioai). 
The  marriage  settlement  was  to  be  fixed  by  the  curators  or  cognates  of  the  lunatic, 
with  the  sanction  of  the  Prefect  of  the  dty,  or,  in  the  Provinces,  of  the  President  of 
the  Plwvince.     (C.  1,  4,  28.) 

2.  If  the  paterfamUias  were  taken  captive,  and  remained  with  the  enemy  three 
years,  those  under  his  power  were  allowed  to  marry.     (D.  23,  2,  9,  1.) 

8.  If  he  were  absent  from  home,  his  children  could  many  after  three  years  since 
he  was  last  heard  of.  (D,  23,  2, 10.)  Julian  goes  further,  and  says,  if  the  marriage 
was  with  a  person  in  such  a  position  of  life  that  the  consent  of  the  paterfamilias 
would  be  given  as  a  matter  of  course,  neither  son  nor  daughter  need  wait  the 
expiration  of  the  three  years.     (D.  28,  2,  11.) 

Against  fathers  that  refused  their  consent  with  the  object  of  preventing  their  children 
marrying  the  lex  Jvlia  et  Papia  Poppaea  first  provided  a  remedy.  The  Proconsuls 
and  Presidents  of  Provinces  were  empowered  to  compel  the  father  to  consent  and  make 
a-settlement.  Special  laws  were  enacted  to  compel  heretic,  Jewish,  or  Samaritan 
fathers  to  endow  their  orthodox  children,  and  give  them  in  marriage  to  the  orthodox. 
(C.  1,  5,  18  ;  C.  1,  5,  19.)  The  father  was  treated  as  sinning  against  the  lex  Julia, 
not  merely  by  an  active  refusal  of  his  consent,  but  by  neglecting  to  provide  suitable 
spouses  for  his  children.     (D.  28,  2,  19.)    ' 

Grandchildren  under  the  power  of  their  grandfather,  if  males,  required  the  consent 
of  their  father  also  ;  but  girls  did  not.  (D.  28,  2,  16, 1.)  The  reason  was,  that  on  the 
death  of  the  grandfather,  the  father  acquired  the  poUsta$  over  his  children,  and  if  his 
oonseat  were  unnecessary,  he  would  find  his  children's  children  under  his  potettas,  and 
entitled  to  a  share  in  his  property  against  his  will.  It  was  a  general  rule  that  no  one 
oould  become  heir  to  a  man  against  his  will.     (J.  1, 11,  7.) 

As  the  consent  flowed  from  the  potestasy  it  followed  that 
children  emancipated  from  the  potestas  could  marry  without  the 
consent  of  their  parents.     (D.  23,  2,  25.) 

The  consent  of  the  mother  was  not  required.  So  a  woman  oould  marry  without 
the  consent  of  her  tutor,  (D.  28,  2,  20.)  But  widows  under  twenty-five,  who  had 
been  emancipated,  could  not  many  a  second  time  without  their  father's  consent. 
(C.  6,4,18.) 

III.  Delivery  of  the  wife  to  the  husband. 

It  is  an  old  and  vexed  question  among  civilians  whether 
consent  alone,  if  clearly  expressed,  sufficed  to  constitute 
marriage;  or  whether,  over  and  above,  some  rite,  or  merely 
delivery  of  the  wife  to  the  husband,  was  requisite  f  Generally 
the  question  could  not  have  arisen,  because  when  the  marriage 
was  contracted  in  the  presence  of  the  husband  and  wife,  delivery 
was  implied.  In  a  few  cases,  however,  the  question  emerged. 
Thus,  a  gift  was  made  to  a  woman  by  her  husband  on  the 
maniage-^lay.  Was  it  valid  ?  This  depended  upon  the  further 
question,  whether  it  was  made  beiore  she  was  married  ;  because 


propounded  seems  to  involve  the  point  on  which  a  decision  is 
desiderated ;  namely,  at  what  particular  moment  the  marriage 
was  complete.  The  answer  given  is,  that  if  the  woman  receives 
the  gift  in  her  own  home,  it  is  a  gift  before  marriage,  and  there- 
fore valid ;  but  if  she  receives  it  after  being  led  into  her  hus- 
band's house,  it  is  a  gift  after  marriage,  and  could  therefore  be 
withdrawn.  (C.  5,  3,  6.)  This  enables  us  to  understand  a  mie 
stated  by  Pomponius.  If  marriage  depended  on  consent  and 
nothing  else,  such  consent  might  equally  be  given  when  the 
parties  were  absent  as  when  present.  This  is  recognised  in  all 
contracts  formed  by  consent  alone.  But  according  to  Pom- 
ponius, a  man  could  by  letter  or  message  enter  into  marriage, 
provided  the  woman  was  taken  to  his  house  (m  domum  ejits 
deductione^  hence  ducere  in  matrimomum)  ;  while  a  woman  could 
not  in  her  absence  be  thus  married  to  a  man.  (D.  23,  2,  5.) 
Those  passages,  in  spite  of  some  apparently  to  the  contrary 
(C.  5,  4,  21 ;  D.  24,  1,  66,  1),  appear  conclusive  as  to  the  neces- 
sity of  delivery  of  the  wife  to  the  husband  as  an  essential 
constituent  of  the  investitive  fact  of  marriage. 

Some  ftuthors  endeavour  to  make  out  an  analogy  with  the  oontraota  rt ;  marriage, 
in  their  view,  is  not  a  conaensaal,  but  a  real,  contract.  Bat  the  tnie  meaning  of  the 
rule  seems  difficult  to  miss.  In  the  old  law,  marriage  was  made  by  maneiptOiOi  or  by 
delivering  the  wife  into  the  possession  of  the  husband.  Unless  the  husband  had 
possession  of  his  wife  for  a  year,  he  could  not  have  the  maniM;  and  if  she  were  not 
delivered  to  him,  he  could  not  have  possession.  In  later  times,  the  possession  of  the 
wife  for  a  year  did  not  subject  her  to  the  manu$,  and  there  was  no  reason  why  delivery 
of  the  wife  should  continue  to  be  required  in  order  to  constitute  marriage.  But  there 
is  no  difficulty  in  understanding  that  the  custom  of  delivering  the  wife  should  con- 
tinue when  there  was  no  longer  any  reason  for  it ;  for  to  the  latest  times  a  woman 
could  not  be  a  witness  to  a  will,  simply  because  anciently  she  was  not  a  member  of 
the  Comitia,  in  which  alone  wills  could  be  made. 

Restraints  on  the  Investitive  FAOTa 

Conubium  is  defined  by  Ulpian  (Ulp.  Frag.  5,  3)  as  the 
capacity  of  marrying  {conubium  eat  uaorisjure  ducendae  facuUasy 
When,  therefore,  as  between  two  given  persons  there  is  no 
impediment  to  their  marriage,  they  are  said  to  possess 
conubium. 

The  impediments,  presently  to  be  enumerated,  are  each  of 
them  fatal  to  the  legality  of  marriage.  When  the  parties  were 
related  in  blood,  or  in  certain  cases  by  adoption,  they  were 
subject  also  to  punishment ;  and  in  every  case,  however  arbi- 
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merely  prohibitive. 

Therefore,  if  in  defiance  of  what  we  have  said,  persons  come  together  [in 
infamous  and  incestuous  marriage],  there  is  understood  to  be  no  husband, 
no  wife  [no  children],  no  marriage,  no  matrimony,  no  dowry.  The  offspring, 
therefore,  of  such  a  union  are  not  in  the  father's /^/^x/ox,  but  in  that  respect 
are  on  the  same  footing  as  children  the  mother  has  conceived  as  a  public 
woman.  Now  these,  too,  are  understood  to  have  no  father,  seeing  it  is  un- 
certain who  he  is  ;  and  hence  they  are  usually  called  bastards  {spurii)^  either 
from  a  Greek  word,  as  if  conceived  ffropadriVy  or  as  being  sine  patre  filii 
(sons  without  a  father).  It  follows,  therefore,  that  even  on  the  dissolution  of 
such  a  imion  there  is  no  room  for  exacting  a  dowry.  Moreover,  they  that 
unite  in  forbidden  marriage  suffer  other  penalties  as  well,  that  are  contained 
in  the  sacred  constitutions.    (J.  i,  lo,  12  ;  G.  i,  64.) 

A.  Absolute  Disqualification  :  persons  that  cannot  many. 

I.  With  slaves  there  can  be  no  marriage.     (G.  i,  58,  as  restored.) 

II.  Boys  under  fourteen  years  (impuheru)  and  girls  under  twelve  {iwn  viripotenUt) 
could  not  marry.  If,  however,  a  girl  married  under  age  remained  with  her  husband 
until  she  was  twelve,  she  became  his  legal  wife.     (D.  28,  2,  4.) 

m.  Persons  already  married  cannot  marry.  A  person  whose  husband  or  wife  had 
been  five  years  in  captivity,  could  marry  again  without  dissolving  the  first  marriage. 
(D.  24,  2,6.) 

IV.  A  woman  criminally  accused  of  adultery  could  not  marry  unless  she  was 
acquitted,  or  the  prosecution  was  abandoned.  If  condemned,  she  was  forbidden  again 
to  marry.     (D.  23,  2,  26  ;  D.  23,  2,  34,  1.) 

V.  A  female  slave  manumitted  by  her  master  for  the  purpose  of  marrying  her, 
cannot  marry  anyone  but  him  unless  he  gives  her  up.  If  she  refuses  him,  she  cannot 
marry  another  even  with  his  consent.     (D.  23,  2,  51,  pr.) 

B.  Persons  allowed  to  Many,  but  forbidden  to  Intermarry. 
I.  Cognates  {cognati),  persons  connected  by  blood. 
Cognates  are  divided  into  three  classes : — 

1.  Ascendants  (ascendentes)  ;  one's  parents,  one's  grand- 
parents, great-grandparents,  etc. 

2.  Descendants  (descendentes)  ;  one's  childrcD,  one's  grand- 
children, one's  great-grandchildreu,  etc. 

8.  Collaterals  (eognati  ex  transversa  gradu  or  a  latere) 
embrace  any  of  the  descendants  of  any  ascendant. 
Thus,  my  aunt  is  a  collateral  cognate,  because  she 
is  a  descendant  (daughter)  of  my  ascendant  (grand- 
father). Her  children  are  my  cognates  (cousins), 
being  also  descendants  of  my  grandfather.  So  my 
nephews  are  collaterals  ;  they  are  descendants  (grand- 
children) of  my  ascendant  (father). 
l.No  ascendant,  however  far  removed,  can  marry  any 
descendant,  however  far  removed. 


another  as  ascendant  and  descendant  marriage  cannot  be  contracted  [and 
between  them  there  is  no  conudium] ;  as,  for  instance,  between  father  and 
daughter,  grandfather  and  granddaughter,  mother  and  son,  grandmother  and 
grandson,  and  so  on  indefinitely.  If  such  persons  unite,  the  marriage  they 
contract  is  said  to  be  nefarious  and  incestuous.     (J.  i,  lo,  i  ;  G.  i,  58-59.) 

2.  Collaterals  within  the  third  degree  camiot  intermarry. 

Between  persons  collaterally  related  there  is  a  like  rule  to  be  observed, 
but  it  is  not  so  far  reaching.  A  brother  and  sister  certainly  are  forbidden 
to  marry,  whether  they  are  the  offspring  of  the  same  father  and  the  same 
mother,  or  have  only  one  of  these  two  in  common.     (J.  i,  10,  2  ;  G.  i,  60-61.) 

Exception. — A  brother's  daughter  we  may  lawfully  take  to  wife.  This 
came  into  use  for  the  first  time  when  the  late  Emperor  Claudius  took 
Agrippina,  his  brother's  daughter,  to  wife.  But  not  a  sister's  daughter.  So 
the  imperial  constitutions  point  out  Again,  we  may  not  take  to  wife  an 
aunt,  whether  a  father's  sister  or  a  mother's  sister.     (G.  i,  62.) 

This  solitary  exception  was  repealed  by  Constantine.     (C.  Th.  3,  1 2, 1.) 

3.  Collaterals  beyond  the  third  degree  could  intermarry. 

Exception.— A  brother  or  sister's  daughter  we  may  not  lawfully  take  to 
wife  ;  nor  even  a  granddaughter,  although  in  the  fourth  degree.  For  where 
we  may  not  lawfully  take  to  wife  the  daughter,  the  granddaughter  too  is  not 
allowed.    (J.  i,  10,  3.) 

The  exoeption  induded  the  great-granddaughter  of  a  sister,  or  the  sister  of  a  great- 
grandfather. (D.  23,  2,  17,  2;  D.  28,  2,  89,  pr.)  Such  persons,  although  beyond 
the  third  or  even  fourth  degree,  were  within  the  meaning  of  the  prohibition  against 
mairiage  with  ascendants  or  descendants.  They  were  said  to  be  in  the  place  of 
parents.  Ulpian  tells  us  (Ulp.  Frag.  5,  6)  that  the  prohibition  in  old  times  extended 
to  the  fourth  degree,  thus  preventing  the  intermarriage  of  first  cousins  ;  but  altfaoogh 
restraints  on  this  marriage  were  at  various  times  attempted,  they  were  finally  over- 
ruled by  Arcadius  and  Honorius.     (C.  5,  4,  19.) 

Two  brothers'  or  sisters'  children,  or  a  brother's  and  a  sister's,  can  inter- 
marry.   (J.  I,  10,  4.) 

It  is  certain  that  relationships  formed  in  slavery  are  a  bar  to  marriage, 
and  that  even  although  the  father  and  daughter  or  brother  and  sister  may 
have  been  manumitted.    (J.  i,  10,  10.) 

IL  Agnates  (agnati).  Agnation  is  the  fictitious  tie  of  blood 
produced  through  the  existence  of  the  patina  potestas.  Two 
persons  are  agnates  in  respect  of  each  other,  when  they  are  so 
related  that  if  the  person  through  whom  they  are  connected 
were  alive  together  with  them,  they  would  be  under  hia  potest€u. 
Agnation  is  the  artificial  tie  through  the  potestas  ;  cognation 
the  natural  tie  through  birth. 

Agnates  are  kinsmen  {cognatt)  related  through  males,  kinsmen  as  it  were 
on  the  father's  side.    A  brother,  for  instance,  bom  of  the  same  father,  is  an 
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Naturale,  [Between  an  uncle  and  his  sister's  son,  therefore,  there  is  no 
agnation,  but  only  kinship.]  Your  father's  sister's  son,  therefore  [or  mother's 
sister's  son],  is  not  your  agnate,  but  only  a  kinsman  ;  and  you  in  turn  stand 
to  him  in  the  same  legal  relation;  for  the  offspring  follow  the  father's 
femily,  not  the  mother's.    (J.  i,  15,  i  ;  G.  i,  156.) 

The  legal  relation  {jus)  of  an  agnate  is  usually  destroyed  by  capitis 
detninutio;  for  agnation  is  the  name  of  a  legal  relation.  But  the  legal 
relation  of  kinship  is  not  changed  by  every  form  of  capitis  deminutio;  for 
the  principles  of  the/wj  civile  can  destroy  the  relations  due  to  the/wj  civile^ 
but  not  natural  relations.     (J.  i,  15,  3  ;  G.  i,  158.) 

But  though  it  has  been  said  that  the  legal  relation  of  kinship  remains 
even  after  capitis  deminutio^  yet  this  is  only  so  if  it  is  the  capitis  deininutio 
ndmrna  that  comes  in  ;  for  then  the  kinship  remains.  But  if  a  man  incurs 
capitis  deminutio  nuixima^  the  legal  relation  of  kinship  as  well  as  of  agnation 
is  at  an  end.  If,  for  instance,  some  kinsman  is  enslaved,  he  ceases  to  be  a 
kinsman,  and  not  even  if  he  is  manumitted  does  he  regain  his  kinship. 
Nay,  even  if  a  man  is  transported  to  an  island,  his  kinship  is  dissolved, 
a.  I,  16,  6.) 

Agnation  imitates  cognation,  and  has  the  same  difference  of 
degrees  and  kinds — ascendants,  descendants,  collaterals,  etc. 

1.  No  ascendant,  however  remote,  can  marry  any  agnatic 
descendant,  even  although  the  artificial  tie  of  agnation  is  re- 
moved by  emancipation. 

So  entirely  is  this  the  case,  that  although  it  is  by  adoption  that  they  have 
come  to  stand  to  one  another  as  ascendant  and  descendant,  yet  they  cannot 
intermarry.  Nay,  more ;  even  after  the  adoption  is  dissolved,  the  same  rule 
of  law  remains.  If,  therefore,  you  once  come  to  have  by  adoption  a  daughter 
or  a  granddaughter,  you  will  not  be  able  to  take  her  to  wife,  even  although 
you  emancipate  her.    (J.  i,  10,  i  ;  G.  i,  59.) 

2.  Agnatic  collaterals  cannot  intermarry  where  cognatic  col- 
laterals cannot,  unless  the  tie  of  agnation  is  broken,  in  which 
case  the  restriction  is  removed.     (D.  23,  2,  55,  1.) 

If  a  woman  comes  to  be  your  sister  by  adoption,  as  long  as  the  adoption 
lasts  there  can  undoubtedly  be  no  marriage  between  you  and  her.  But  if 
the  adoption  is  dissolved  by  her  emancipation,  you  will  be  able  to  take  her 
to  wife  ;  or  if  you  yourself  are  emancipated,  there  is  no  bar  to  the  marriage. 
It  is  agreed,  therefore,  that  if  a  man  wishes  to  adopt  his  son-in-law,  he  ought 
first  to  emancipate  his  daughter ;  and  if  he  wishes  to  adopt  his  daughter-in- 
law,  he  ought  first  to  emancipate  his  son.    (J.  i,  10,  2  ;  G.  i,  61.) 

Exception. — His  father's  sister,  again,  although  by  adoption,  a  man 
may  not  lawfully  take  to  wife  ;  nor  his  mother's  sister ;  for  they  are  held  to 
stand  in  the  place  of  ascendants.  On  the  same  principle  it  is  true  that  a 
man  is  forbidden  to  take  to  wife  a  great-aunt,  whether  on  the  father's  side 
or  the  mother's.    (J.  i,  10,  5.) 


JUS  avtie  or  oy  in^jus  naiuraie,     ^j.  i,  lo,  3.; 

But  (D.  23,  %  55, 1)  marriAge  with  the  mother  of  an  adoptiTe  father  is  forbiddeii, 
unless  the  son  is  emancipated. 

III.  Relatives  by  affinity  {affined).  Affines  are  persons  con- 
nected by  marriage  or  by  concubinage  (0.  5,  4,  4),  or  by  coii- 
tubemium.     (D.  23,  2,  14,  3,) 

There  were  no  degrees  of  affinity.     (D.  38,  10,  4,  5.) 

Again,  a  woman  that  has  once  beea  our  mother-in-law  or  daughter-in-law, 
or  stepdaughter  or  stepmother,  we  cannot  take  lawfully  to  wife.  "Once 
been "  we  say,  because  if  the  marriage  that  brought  us  such  a  connection 
{affinitas)  still  exists,  there  is  another  reason  why  there  can  be  no  marriage 
between  us  ;  namely  this,  that  the  same  woman  cannot  marry  two  men,  nor 
the  same  man  have  two  wives.    (G.  i,  63.) 

From  respect  for  his  connections  by  marriage  {adfinitas)  there  are  certain 
women  one  must  refrain  from  marrying.  A  stepdaughter  or  a  daughter-in- 
law,  for  instance,  a  man  may  not  take  to  wife,  because  both  stand  in  the 
place  of  a  daughter.  This,  of  course,  must  be  understood  to  mean  that  the 
woman  has  been  a  stepdaughter  or  a  daughter-in-law.  For  if  she  is  still 
your  daughter-in-law,  still  (that  is)  married  to  your  son,  there  is  another 
reason  why  you  will  not  be  able  to  take  her  to  wife,  since  the  same  woman 
cannot  be  married  to  two  men.  Again,  if  she  is  still  your  stepdaughter,  if 
(that  is)  her  mother  is  still  married  to  you,  you  will  not  be  able  to  take  her 
to  wife,  because  you  are  not  allowed  to  have  two  wives  at  the  same  time. 
(J.  I,  10,  6.) 

A  mother-in-law  too,  and  a  stepmother,  one  is  forbidden  to  take  to  wife, 
because  they  stand  in  the  place  of  a  mother.  This  too  comes  in  only  after 
the  connection  is  dissolved.  For  otherwise,  if  she  is  still  your  stepmother, 
still  married  (that  is)  to  your  father,  you  are  debarred  from  marrying  her  by 
the  common  rule  of  law  that  the  same  woman  cannot  be  married  to  two 
men.  Again,  if  she  is  still  your  mother-in-law,  if  (that  is)  her  daughter  is 
still  married  to  you,  the  marriage  is  barred,  because  you  cannot  have  two 
wives.    (J.  I,  10,  7.) 

A  husband's  son  by  another  wife,  and  a  wife^s  daughter  by  another  husband, 
or  vice  versa^  can  lawfidly  contract  a  marriage,  although  they  may  have  a 
brother  or  a  sister  bom  of  the  marriage  contracted  afterwards.    (J.  i.  10,  8.) 

A  stepfather  (ri^rictw)  and  stepdaughter  (|>nrf^na)  cannot  intennaRy  : 
nor  a  stepmother  (nooerea)  and  stepson  ( j^Wvi^mM) : 
n<Mr  a  father-in-law  (socer)  and  daughter-in-law  (futrut) : 
nor  a  mother-in-law  {tuaerui)  and  son-in-law  {gtner). 
A  man  cannot  marry  his  brother's  widow  or  deceased  wife's  sbter.     This  pro- 
hibition was  introduced  first  by  Constantfaie,  and  repeated  by  Valentinian,  TheododiMb 
and  Arcadios.     (C.  Th.  1,  2  ;  C.  5,  5,  6.) 

There  are  other  persons  too  that  for  various  reasons  are  forbidden  to 
enter  into  the  marriage-contract  They  are  enumerated,  by  our  permission, 
in  the  books  of  the  Digest  or  Pandects  gathered  from  the  old  law.  (J.  i, 
10,11.) 
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II  yuur  wire  is  aivorcea,  ana  aicerwaras  gives  Dinn  lo  a  aaugnicr  oy  some 
one  else,  this  daughter  is  not  your  stepdaughter.  But  yet,  Julian  says,  one 
ought  to  abstain  from  marriages  of  this  kind.     (J.  i,  lo,  9.) 

A  Bon  could  not  nuurry  the  widow  of  his  adopted  father,  even  if  he  had  been 
emandpftted,  beoanae  she  is  in  place  of  a  stepmother  {in  loco  novercae),  (D.  28,  % 
14,  pr.)  So  a  man  conld  not  marry  the  widow  of  an  adopted  son,  because  she  is  a 
•ort  of  stepdaughter  to  him,  even  after  emancipation.    (D.'  28,  2, 14,  1.) 

Your  son's  betrothed  is  not  your  daughter-in-law,  nor  is  your  betrothed 
his  stepmother.  Yet  in  the  eye  of  law  they  act  more  rightly  that  refrain 
from  marriages  of  this  kind.    (J.  i,  10,  9.) 

V.  The  existence  of  a  fiduciary  relation  in  two  cases  operated 
as  a  limited  barrier  to  marriage. 

Z.  Certain  high  officials  were  forbidden  to  nuurry  any  woman  domiciled  in  the 
province  of  tbeir  administration.  The  prohibition  extended  to  their  sons.  (B.  28,  2, 
57,  pr. ;  B.  28,  2,  88,  pr.  ;  D.  28,  2,  68 ;  D.  50,  16,  190.)  The  officials  were  the 
President  (Praeaet  Provinciae\  the  Prefect  of  the  cohorts  (Prarfectui  cohortit),  the 
Prefect  of  the  cavalry  {Praefectus  eguitum),  and  the  Tribune  (Trilntnus),  The  dis- 
qn&lification  ceased  as  soon  as  their  term  of  office  expired.    (G.  5,  4,  6.) 

2.  Tutores,  CarcUores,  or  their  sons,  were  not  permitted  to  marry  a  pupiUa  until  she 
was  twenty-six  yean  of  age.  This  prohibition  was  introduced  by  a  Senatm  Considtum 
apparently  of  the  time  of  Marcos  and  Commodus.  (B.  23,  2,  67,  8.)  To  permit  such 
a  marriage  offered  a  temptation  to  the  tutor  to  hush  up  all  questions  of  maladministra- 
tion by  marriage,  and  accordingly  the  prohibition  was  kept  up  as  long  as  by  the  law 
a  woman  could  challenge  the  accounts.  The  prohibition  was  removed  if  the  girl  were 
l>etrothed  to  the  tutor  by  her  father,  or  given  to  him  in  his  last  will.  (D.  28,  2,  66  ; 
D.  28,  2,  86.) 

VL  Conviction  for  crime. 

1.  A  man  convicted  of  adultery  with  a  married  woman  cannot  marry  her  although 
ahe  has  been  neither  accused  nor  condemned.     (D.  84,  9,  13.) 

2.  One  that  has  committed  rape  on  a  woman,  can  never  afterwards  marry  her. 
If  her  parents  consent,  they  are  punished  with  banishment.  The  reason  was  that  the 
property  of  the  offender  became  forfeited  to  the  woman,  and  by  marriage  he  could 
get  it  back  again.     (Nov.  148  ;  Nov.  150.) 

VIL  Religion. 

Jews  and  Christians  could  not  intermarry.  If  they  did  so,  their  connection  was 
illegal,  and  they  were  guilty  of  the  crime  of  adultery  {crimen  adulter ii).  This  law 
was  introduced  before  the  Christian  empire  was  a  century  old,  in  a.d.  888.    (C.  1,  9,  5.) 

VIII.  The  relation  of  patron  and  freedman. 

1.  A  patron  might  marry  his  freed  woman  {libeiia),  but  it  was  considered  to  evince 
a  higher  regard  for  decency  if  he  assigned  her  the  humbler  position  of  concubine. 
Honestiui  nt  patrono  Ubertam  coneubinam  quam  fnatremfamUias  habere,  (D.  25,  7, 
1.  pr. ;  C.  6,  4,  15.) 

2.  A  female  patron  could  not  many  her  freedman  ilibertui).  Nor  could  a  freed- 
man marry  the  daughter,  granddaughter,  or  wife  of  a  pntron  {pcvtrowut),     (C.  5,  4,  8.) 


marry  a  freedwoman.  But  owing,  it  is  said,  to  a  scarcity  of  freebom  women,  i 
riage  was  aUowed  between  ingenui  (except  Senators)  and  Hbertinae,  by  the  lex  Jvlia 
et  Papia  Poppaea,  (D.  28,  2,  23.)  This  enactment  subjected  certain  marriages  to 
penalties,  bat  does  not  appear  to  have  made  them  nulL  (D.  2S,  2,  16,  pr.)  It  for- 
bade a  freebom  person  to  many  a  prostitute  {qui  palam  quaestum  feeU)  (D.  2d»  % 
43,  1) ;  a  procuress  {Una)  (D.  23,  2,  48,  6 ;  D.  28,  2,  48,  7)  ;  a  woman  condemned 
in  a  public  trial,  t.«.,  one  that  could  be  brought  by  any  informer  {dammUa  pwhUeo 
judicio)  (D.  28,  2,  48,  10) ;  a  woman  caught  in  adultery,  though  not  oondemneil 
(D.  23,  2,  48,  12) ;  or  a  comic  actress  (Ulp.  Frag.  18,  2).  But  the  restrictions  of  the 
lex  Jidia  on  the  marriages  of  Senators  were  made  fatal  to  these  marriages*  by  a 
Senatut  OonwUum  passed  in  the  reign  of  Marcus  and  Commodus.  (D.  28,  2, 16,  pr.) 
The  joint  effect  of  the  Ux  Julia  and  that  Senatus  CanmUum  was  as  follows  : — 

1.  A  Senator,  his  son,  his  -son's  son,  and  his  son's  grandson,  could  not  marry  a 
freedwoman.  A  Senator's  son's  daughter,  or  granddaughter,  or  great-granddaughter, 
could  not  marry  a  freedman.     (D.  23,  2,  44,  pr.) 

2.  The  same  persons  could  not  marry  a  comic  actress,  nor  one  whose  father  or 
mother  had  acted  in  comedy.     (B.  23,  2,  44,  pr.) 

Oonstantine  extended  this  prohibition  to  the  Ptaefectiy  who  were  just  above  the 
Knights  and  below  the  Senators,  and  to  the  duumviri  in  municipalities ;  and,  on  the 
other  hand,  to  all  persons  of  the  lowest  order  (AumiZes  aijectatve  pentmae),  aa  the 
daughters  of  a  procurer  or  gladiator  or  tavern-keeper.  (C.  5,  27,  1.)  This  enactment 
of  Gonstantine  was  repealed  by  Justinian,  who  allowed  the  highest  personages  to 
marry  freedmen  or  others  of  low  rank,  provided  a  dowry  was  fixed  and  the  marriage 
settlement  was  made  in  writing  (irutrumenta  dotalia).     (Nov.  117,  6.) 

X.  Latins  and  foreigners  (Latini,  Peregrini)  could  not 
marry  Roman  citizens.     (Ulp.  Frag.  5,  4.) 

Hence  some  veterans  are  usually  allowed  by  the  imperial  constitutions 
conubium  with  the  first  Latin  or  alien  woman  that  they  marry  afler  their 
discharge.  The  offspring  of  such  a  marriage  are  Roman  citizens,  and  come 
under  the Z^/^/oj  of  their  ascendants.     (G.  i,  57.) 

It  is  perfectly  certain  that  a  Roman  citizen  and  the  alien  woman  that  he 
weds,  if  only  he  has  conubium  with  her,  can,  as  we  have  said  above,  contract 
a  lawful  marriage.  Their  offspring  then  will  be  a  Roman  citizen,  and  in  the 
father's /^/^j/oj.    (G.  i,  76.) 

If,  again,  a  female  Roman  citizen  marries  an  alien,  and  there  is  cotm- 
bium  between  them,  by  the  law  of  the  alien  people  the  offspring  is  an  alien 
and  his  father's  lawful  son  just  as  if  he  had  begotten  him  by  an  alien 
wife.  Now,  however,  by  a  Senatus  Consultum  passed  at  the  instance  of 
the  late  Emperor  Hadrian,  even  though  there  is  no  conubium  between  the 
Roman  citizen  and  her  alien  husband,  the  offspring  is  his  father's  lawful  son. 

(G.  I,  n.) 

XL  By  the  XII  Tables,  marriages  between  Patricians  and  Plebaaas  were  pro- 
hibited, but  only  for  a  abort  time ;  for  in  B.O.  445  the  prohibition  wm  removed  on  the 
rogation  of  the  tribime  C.  Cannleiiu.     (Livy,  4,  6.) 

Divestitive  Facts. 

A.  Voluntary,  by  the  Acts  of  the  Parties. 

A  Roman  marriage  was  at  no  time  indissoluble  ;  but  it  was 


required  the  sanction  of  no  court  of  law ;  and  although  the 
unjustifiable  exercise  of  the  right  of  dissolving  a  marriage  was 
at  different  times  visited  with  more  or  less  punishment,  yet  tiie 
right  was  never  denied. 

JXvortium  was  the  dissolution  of  a  marriage  at  the  instance  of  either  or  both 
parties.    (D.  50,  16,191.) 

Repudivm  was  strictly  the  dissdlntion  of  an  agreement  of  betrothal  {spontalia). 
(D.  60,  16,  101,  1.) 

Sometimes  divoriium  is  taken  as  the  name  for  dissolution  of  marriage,  and  repu- 
dium  for  the  written  biU  of  divorce  {repudio  misto),     (C.  5,  17,  8.) 

I.  A  marriage  could  be  dissolved  by  the  paterfamilias  of  the 
wife.  When  the  wife  passed  into  the  manus  of  her  husband,  she 
was  thereby  released  from  the  potestaa  of  her  father  ;  but  when 
she  married  without  falling  under  the  mantu,  she  remained  in 
the  potestas  of  her  father.  In  the  exercise  of  his  potestas,  the 
father  could  take  his  daughter  from  her  husband  against  the 
wishes  of  both.  This  abuse  was  limited  by  a  constitution  of 
Antoninus  Pius,  who  prohibited  a  father  from  disturbing  a 
harmonious  union.  Marcus  Aurelius  added,  '*  Unless  for  very 
weighty  reasons  "  {magna  et  jtista  causa  interveniente),     (C.  5, 

17.  5.) 

A  paterfamilias  could  not,  of  course,  take  away  his  daughter 
from  her  husband  if  she  were  emancipated.     (C.  5,  17,  5.) 

II.  Divorce  by  mutual  consent  (divortium  bona  gratia). 
During  the  whole  period  from  the  foundation  of  Rome  to 

Justinian,  it  appears  that  divorce  might  take  place  by  mutual 
consent  without  any  check  from  the  law  whatever.  If  husband 
and  wife  agreed  to  separate,  the  State  never  interfered.  But 
Justinian  prohibited  this  kind  of  divorce  except  in  three  cases  ; 
(1)  when  the  husband  was  impotent ;  (2)  when  either  husband 
or  wife  desired  to  enter  a  monastery  ;  and  (3)  when  either  of 
them  was  in  captivity  for  a  certain  length  of  time.  Those  that 
dissolved  a  marriage  by  pretending  to  undertake  a  vow  of 
chastity,  but  did  not  do  so,  forfeited  the  property  they  brought 
to  the  marriage  in  favour  of  their  children.  (Nov.  117,  10-12.) 
But  at  a  later  period  Justinian  enacted  that  persons  dis- 
solving a  marriage  by  mutual  consent  should  forfeit  all  their 
property  and  be  confined  for  life  in  a  monastery,  which  was  to 
receive  a  third  of  the  forfeited  property,  the  remaining  two- 
thirds  going  to  the  children  of  the  marriage.     This  severity, 
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134, 11.) 

The  nephew  and  snccessor  of  JuBtinian  repealed  his  uncle's 
prohibitions,  and  restored  divorces  bona  gratia.     (Nov.  140,  1.) 

III.  Divorce  by  the  husband  alone,  or  the  wife  alone,  with- 
out the  consent  of  the  other. 

This  topic  may  be  considered  under  two  heads  : — 

(a.)  The  Form  of  Divorce.     (B.)  Restraints  on  Divorce. 

(a.)  The  Form  of  Divorce. 

Before  the  lex  Julia  de  adulteriia  no  special  form  was  ob- 
served ;  it  was  enough  that  the  husband  told  the  wife  or  the 
wife  the  husband  that  the  marriage  was  at  an  end.  (D.  38,  11, 
1.)  The  husband  generally  took  the  keys  from  his  wife,  put 
her  out  of  his  house,  gave  her  back  her  dowry,  and  so  dissolved 
the  marriage.  The  act  might  be  done  in  the  wife's  absence. 
Cicero  divorced  his  wife  Terentia  by  letter. 

But  the  lex  Julia  de  adultefnis  required  a  written  bill  ol 
divorce  (libellus  repudii)  to  be  given  in  the  presence  ot  seven 
Roman  citizens  above  the  age  of  puberty  as  witnesses.  (D.  2  i, 
2,  9.)  The  written  record  of  the  marriage  {nuptiales  tabulae) 
was  destroyed,  and  the  divorce  publicly  registered.  The  form 
of  words  employed  in  the  repudiation  was  tuas  res  tibi  habito^ 
or  tuas  res  tibi  agito.     (D.  24,  2,  2,  1.) 

The  repudiation  must  be  a  deliberate  intention  to  break  up 
the  marriage  {animo  perpetuam  constituendi  dissensionem),  (D. 
24,  2,  3.)  It  was  valid,  although  wholly  without  excuse,  so 
that  it  was  unnecessary  even  to  acquaint  the  other  party  with 
the  change  in  their  condition.  It  was  held  that  if  a  wife  made 
a  bill  of  divorce  in  the  presence  of  the  requisite  witnesses,  the 
marriage  was  dissolved  without  delivery  of  the  bill  to  the 
husband,  and  even  without  his  knowledge  of  it.  (C.  5,  17,  6.) 
Still  it  was  considered  proper  to  deliver  the  bill  of  divorce  to 
the  other  party.  (D.  24,  2,  2,  3.)  The  effect  of  this  rule  was. 
that  a  madman  (furiosus)  could  be  divorced,  his  consent  being 
unnecessary ;  also  the  paterfamilias  of  a  lunatic  wife  could 
divorce  her  husband.     (D.  24,  2,  4  ;  D.  24,  3,  22,  9.) 

(b.)  Restraints  on  Divorce. 

Romulus  is  said  to  have  forbidden  the  repudiation  of  wives 
unless  they  were  guilty  of  adultery  or  drinking  wine,  on  pain 
of  forfeiture  of  all  the  offender's  property,  one-half  to  go  to  the 
wife,  the  other  to  Ceres.     But  the  laws  of  the  XII  Tables  seem 


Carvilius  put  away  his  wife  for  barrenness,  by  order  of  the 
Censor.  The  only  check  on  divorce,  during  the  greater  part  of 
the  Republic,  was  the  Censors,  who  probably  exercised  their 
authority  when  the  husband  made  an  unjustifiable  use  of  his 
power,  as  they  did  in  the  case  of  L.  Antonius,  whose  expulsion 
from  the  Senate  they  procured  on  account  of  his  repudiating 
a  girl  he  had  married.  A  wife  in  manu  could  not  divorce  her 
husband ;  but  if  he  divorced  her,  she  could  require  him  to 
release  her  from  the  manua.  Wives  not  in  manu  had  the  same 
power  of  repudiating  their  husbands  that  their  husbands  had  of 
repudiating  them. 

1.  Restraints  introduced  by  the  lea  Julia  et  Papia  Poppaea, 

If  the  wife  were  guilty  of  adultery,  her  husband  in  divorcing  her  was  allowed  to 
retain  a  sixth  part  of  her  dowry  {doi) ;  if  she  had  committed  a  less  serious  fault,  the 
husband  could  retain  one-eighth.     (Ulp.  Frag.  6,  12  ;  C.'6,  12,  24.) 

If  the  husband  were  guilty  of  adultery,  the  wife  could  demand  immediate  restitu- 
tion of  her  dowry ;  or  if  it  was  repayable  at  once  (as  lands),  then  the  annual  proceeds 
of  it  for  three  years.  If  the  fault  were  less  serious,  he  must  restore  the  dowry  in  six 
months  instead  of  a  year.     (Ulp.  Frag.  6,  13.) 

Those  penalties  ceased  if  both  sides  were  in  fault  (porta  miim  ddicta  mutita 
pentatione  diuolvuntur).  (D.  24,  3,  39.)  So  if  the  husband,  after  the  divorce,  again 
betrothed  himself  to  ius  former  wife  (D..24,  3,  dS).  or  brought  a  further  accusation 
against  her  and  abandoned  it  (D.  48,  5,  11,  3),  the  penalties  were  remitted. 

2.  Legislation  of  Constantine,  A.D.  331.     (C.  Th.  3,  1(5,  1.) 

The  lex  Julia  and  Papia  P^ppata  deprived  the  person  that  made  a  divorce  without 
cause  of  the  benefits  given  him  when  the  divorce  was  justifiable.  Constantine  began 
the  legislation  against  capricious  repudiations,  and  specified  the  causes  for  which  alone 
one  party  could  divorce  the  other  without  incurring  penalties. 

1".  Causes  for  which  a  woman  could  repudiate  her  husband  without  blame. 

(1)  If  he  were  guilty  of  murder  ;  or  (2)  prepared  poisons  ;  or  (3)  violated 
tombs. 

II,  for  any  other  reason — as,  c.y.,  his  being  a  drunkard  {ehriwat)  or  gambler 
(o/ftftor),  or  given  to  the  company  of  loose  women  {mvlierculari'M) — a  wife  divorced 
her  husband,  she  forfeited  her  dowry,  and  was  punishable  with  deportation. 

2",  Causes  for  which  a  husband  could  divorce  his  wife  without  blame. 

(1)  If  she  were  an  adulteress  ;  or  (2)  preparer  of  poisons ;  or  (3)  a  procuress. 

If  for  any  other  reason  than  one  of  the  three  specified,  a  husband  divorced  his 
wife,  he  forfeited  all  interest  in  liis  wife's  dowry  ;  and  she,  if  he  married  ag«in,  could 
take  the  second  wife's  dowry  as  well. 

3.  Legislation  of  Honorius  and  Theodosius,  a.d.  421.  (C.  Th. 
3,  16,  2.) 

These  emperors,    ignoring  apparently  the  constitution-  of   Constantine,    impose 
reatrictionB  in  a  somewhat  different  way.  . 
I^.  Divorce  of  a  husband  by  a  wife. 
(1.)  If  for  grave  reasons,  or  crime  committed  by  the  husband,  the  wife  could  retain 


(2.)  If  only  for  breaches  of  morality  or  moderate  faults,  the  wife  forfeited  her 
dowry  and  all  interest  in  the  money  brought  by  the  husband  to  the  marriage,  and  was 
incapable  of  marrying  again* 

(8.)  If  no  grounds  were  proved  to  exist  for  the  divorce,  the  wife  forfeited  her 
dowry  and  betrothal  presents,  might  be  deported,  and  was  incapable  of  manying  again, 
or  of  receiving  pardon  from  the  Emperor. 

2^  Divorce  oi  a  wife  by  a  husband. 

(1.)  If  for  a  serious  crime,  the  husband  retained  the  wife's  dowry,  and  oonld  at 
once  marry  agaia 

(2. )  If  for  immorality,  but  not  crime,  the  husband  gained  none  of  the  property 
brought  by  his  wife  into  the  marriage,  but  could  at  once  marry  again. 

(8.)  If  for  mere  dislike,  the  husband  forfeited  the  property  he  brought  into  the 
marriage  {dofuUio  cmU  nuptiat),  and  was  incapable  of  re-marrying. 

The  constitutions  of  Constantine  and  Honorius  and  Theodosius,  although  they 
were  not  retained  in  Justinian's  code,  are  here  inserted,  to  complete  the  history  of 
legislative  restraint  on  divorce.  Whether  owing  to  their  stringency  or  severity,  or  to 
some  other  cause,  those  constitutions  seem  to  have  fallen  into  utter  neglect,  and 
succeeding  legislation  of  a  milder  type  ignores  them. 

4.  Legislation  of  Theodosius  and  Yalentinian,  a.d.  449. 
(C.  5, 17,  8,  2.) 

l**.  A  wife  could  divorce  her  husband  without  blame  if  he  were  convicted  of  any 
of  the  following  offences  : — 

(1)  Treason  ;  (2)  Adultery ;  (8)  Homicide ;  (4)  Poisoning;  <5)  Forgery,  etc.  ;  (6) 
Violating  sepulchres  ;  (7)  Stealing  from  a  church ;  (8)  Robbery,  or  assisting  or  har- 
bouring robbers  ;  (9)  Cattle-stealing  ;  (10)  Attempting  his  wife's  life  by  poison,  tlie 
sword,  etc. ;  (11)  Introducing  immoral  women  to  his  house ;  (12)  Beating  or  whi|^nng 
his  wife. 

If  for  any  other  than  one  of  those  offances  a  wife  divorced  her  husband,  she  for> 
felted  her  dowry,  and  could  not  marry  again  for  five  years. 

2°.  A  husband  could  divorce  his  wife  for  any  of  the  above-mentioned  reasons  for 
which  she  could  divorce  him,  except  the  eleventh,  and  also  for  the  following  oflfenoes 
committed  by  the  wife  :~(1.)  Going  to  dine  with  men,  not  her  relations,  withoat 
the  knowledge  or  against  the  wishes  of  her  husband.  (2.)  Going  from  home  at  night 
against  bis  wishes,  without  reasonable  cause.  (8.)  Frequenting  the  circus,  theatres, 
or  amphitheatre,  after  being  forbidden  by  her  husband.  To  these  were  added  by 
Justinian  (a. D.  528),  (4.)  Procuring  abortion.  (5.)  Frequenting  baths  with  men.  (C. 
5,  17,  11,  2.) 

If  for  any  other  than  one  of  those  offences  a  husband  divorced  his  wife,  he  for- 
feited all  interest  in  his  wife's  dowry,  and  also  his  own  contribution  to  the  marriage 
settlement  {donatio  ante  nuptias). 

5.  In  Nov.  117,  Justinian  repealed  the  former  constitutions, 
and  resettled  the  grounds  of  divorce. 

V.  Divorce  of  a  husband  by  a  wife.  Valid  grounds.  (Nov.  117,  9.) 
(1.)  The  husband's  engaging  in,  or  being  privy  to,  any  plots  against  the  Empim 
(2.)  Attempting  his  wife's  life,  or  not  disclosing  to  her  any  plots  against  itw  (8.) 
Attempting  to  induce  his  wife  to  conmdt  adultery.  (4.)  Accusing  hia  wife  of 
adultery,  and  failing  to  substantiate  the  charge.  In  this  case  the  husband  yn^ 
moreover,  liable  to  especially  severe  fines.  (5.)  Taking  a  woman  to  live  in  the 
same  house  with  his  wife,  or  persisting  in  frequenting  any  other  house  in  the  same 


If  for  ftny  of  those  roMons  a  wife  divorced  her  husband,  she  recovered  her  dowry, 
and  also  the  husband's  portion  {doruUio  ante  nuptias)  for  life,  with  the  reversion  of  it 
to  her  children ;  if  she  had  no  children,  it  became  her  absolute  property. 

If  for  any  other  reason  a  wife  divorced  her  hnsbaady  the  provisions  of  the  oonsti- 
tntion  of  Theodosius  and  Yalentinian  applied. 

2''.  Divorce  of  a  wife  by  a  husband.     (Nov.  117,  8.) 

(1.)  If  the  wife  knows  of  any  plots  against  the  Empire,  and  does  not  disclose  them 
to  her  husband.  (2.)  Adultery  by  the  wife.  Severe  penalties  were  added  in  this 
case.  (3.)  Attempting  her  husband's  life,  or  concealing  any  plots  against  it  (4.) 
frequenting  banquets  or  baths  with  men,  against  the  orders  of  her  husband.  (5.) 
Remaining  from  home  against  the  wishes  of  her  husband,  unless  with  her  own 
parents,  or  unless  her  husband  drives  her  out.  (6.)  Going  to  tiie  drcus,  theatre,  or 
amphitheatre,  without  the  knowledge  or  after  the  express  prohibition  of  her  husband. 

If  for  any  of  those  reasons  a  husband  divorces  Ids  wife,  he  can  retain  her  dowry 
altogether  if  there  are  no  children ;  and  for  his  life  if  there  are,  the  dowry  going  on 
his  death  to  them. 

If  for  any  other  reason  a  husband  divorces  his  wife,  he  is  liable  under  the  consti- 
tution of  Theodosius  and  Yalentinian. 

It  seems  strange  that,  with  so  much  legislation,  it  should 
have  escaped  the  Roman  Emperors  that  there  was  a  very  short 
and  easy  road  to  tlie  goal  they  were  toiling  after  through  such 
a  wilderness  of  penalties.  The  simple  plan  would  have  been 
to  make  a  divorce  void  unless  it  were  with  the  consent  of  both 
parties,  or  for  one  of  the  reasons  enumerated  with  so  much 
particularity  in  the  Code  and  Novels.  In  one  case  only  does 
this  plan  seem  to  have  been  adopted.  Justinian,  following  in 
the  steps  of  Marcus  Aurelius  and  Diocletian,  made  the  consent 
of  the  husband's  or  wife's  father  or  mother  indispensable  to 
the  validity  of  the  divorce,  when  the  father  or  mother  had 
advanced  the  dowry  (doe),  and  it  would  be  forfeited  by  an 
unreasonable  divorce. .  If,  however,  the  divorce  would  not 
injure  the  parents,  their  consent  was  not  required.  (Nov.  22, 
19.) 

ProvinonB  in  regard  to  the  Children  of  those  Divorced. 

1.  The  earliest  legal  provision  for  the  settlement  of  children 
after  the  divorce  of  their  parents  seems  to  be  a  constitution  of 
Diocletian  and  Maximian.  (C.  5,  24,  1.)  It  states  that  there 
was  no  law  compelling  the  judge  {judex)  in  such  a  case  to 
give  the  male  children  to  the  father,  and  the  female  children  to 
the  mother  ;  the  judge  could  act  according  to  his  discretion. 

2.  Justinian  enacted  that  the  divorce  of  parents  should  in  no 
way  impair  the  legal  rights  of  their  children,  or  affect  their 
right  to  inherit  from  their  father,  or  to  require  aliment  from  him. 

If  the  father  were  guilty  of  an  offence  justifying  his  wife  in 


father  ;  but  if  the  mother  were  guilty,  the  father  had  the  right 
of  custody.  If  he  were  poor,  and  unable  to  support  them,  aud 
the  mother  was  rich,  she  was  obliged  to  take  them  and  maintain 
them,     (Nov.  117,  7.) 

R  Involuntary  Divestitive  Facts, 

I.  Death  of  the  husband  or  wife.     (D.  24,  2,  1.) 

II.  Loss  of  liberty  by  either  husband  or  wife.  (D.  49,  15,  12, 
4.)  But  after  jSve  years  since  the  captive  was  last  known  to  be 
alive,  his  wife  could  marry  again  without  divorcing  her  captive 
husband. 

Mere  loss  of  citizenship  {aquae  et  ignis  interdictio)  did  not 
dissolve  the  marriage,  unless  the  wife  or  husband  desired  to  give 
up  the  marriage  (ai  non  mutat  uaoris  affectionem).     (C.  5,  17,  1.) 

CONCUBINATUS. 

Under  the  name  of  Concubinatus  there  existed  during  the 
Empire  an  institution  that  bore  a  close  resemblance  to  mar- 
riage. It  was  a  monogamous  relation  ;  a  man  could  not  have 
two  concubines,  or  a  wife  and  a  concubine,  at  the  same  time. 
(Paul,  Sent.  2,  10,  1 ;  C.  5,  26,  1.)  It  was  not  less  permanent 
than  marriage,  for  marriage  could  be  dissolved  by  either  party  at 
pleasure.  It  was  regarded,  however,  as  a  lower  kind  of  union, 
especially  on  the  side  of  the  woman.  A  married  woman  had  a 
higher  position  (dignitas)  (D.  32,  49,  4),  implying  on  the  part 
of  her  husband  a  warmer  degree  ofaflTection  (dilectus),  (Paul, 
Sent.  2,  20,  1.)  The  offspring  of  such  a  union  were  not  under 
the  potestas  of  their  father,  and  that  circumstance  constitutes  a 
broad  difference  between  concubinage  and  marriage.  Under 
the  Christian  Emperors,  the  offspring  could,  however,  be 
brought  under  the  potestas  by  a  subsequent  marriage  of  the 
parents.     (Legitimatio  per  aubsequens  mairimonium,) 

In  some  respects  concubinage  was  a  freer  institution.  Thus, 
although  persons  forbidden  by  the  law  of  nature  to  intermarry 
could  not  live  in  concubinage  (D.  23,  2,  56 ;  D.  25,  7,  1,  3),  yet 
those  whose  marriage  was  forbidden  only  by  the  jus  civile  could 
enter  into  concubinage.  (D.  25,  7,  5.)  Freeborn  men  could 
have  freedwomen  as  concubines  at  a  time  when  they  were  for- 
bidden to  marry  them.  (D.  25,  7,  3,  pr.)  Again,  it  was  con- 
sidered more  respectable  for  a  patronus  to  have  his  liberta  as  a 
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In  this  instance,  the  object  was  to  prevent  rapacious  presidents 
getting  possession  of  women's  property  as  dowry  by  marrying 
them,     (D.  25,  7,  5.) 

BETROTHAL  (SPONSALIA). 

Servins  Sulpicius  Rufus  gives  an  account  of  the  manner  in 
which  betrothal  took  place  in  Latiura.  He  that  intended  to 
marry  a  woman,  stipulated  with  the  person  that  was  to  give 
her  in  marriage  that  he  would  do  so,  and  on  his  part  promised 
(spondebat)  to  marry  her.  The  girl  thus  promised  was  called 
sponsa^  the  man  that  promised  to  marry  her  sponsus.  If  there 
was  a  failure  on  either  side,  an  action  lay  (actio  ex  sponsu)^ 
and  the  judge,  if  there  was  no  good  reason  against  the  mar- 
riage of  the  parties,  condemned  the  promise-breaker  in  damages 
according  to  the  value  of  the  match  to  the  person  disappointed. 
This  was  the  law  in  Latium  until  the  right  of  citizenship 
was  conferred  on  it  by  the  lex  Julia.  This  sort  of  betrothal 
appears  not  to  have  been  conjSned  to  Latium,  but  to  have 
been  anciently  observed  also  in  Rome. 

In  the  Digest  we  find  nothing  of  the  form  of  stipulation 
except  the  name  {sponsalia,  sponsuSy  sponsa).^ 

To  a  certain  extent  betrothal  put  the  betrothed  in  very 
much  the  same  position  as  if  they  were  married  ;  but  the  single 
duty  of  the  sponsus  and  the  sponsa  was  within  a  reasonable  time 
to  proceed  to  carry  out  the  marriage. 

The  reciprocal  promises  of  any  man  and  woman,  and  of  those, 
if  any,  under  whose  potestas  they  were,  made  the  contract  of 
betrothal  without  any  further  ceremony,  without  writing  or 
witnesses.     (D.  23,  1,  4,  pr.) 

The  consent  of  the  betrothed  persons  was  necessary,  but 
they  were  presumed  to  consent  if  they  did  not  actively  oppose 
their  paterfajnilias,     (D.  23,  1,  13  ;  D.  2?,  1,  12,  pr.) 

A  daughter,  however,  was  not  allowed  to  oppose  her  father, 
unless  the  person  to  whom  he  asked  to  betroth  her  was  of 
immoral  character  or  low  position.     (D.  23, 1,  12,  1.) 


^  Spontalia  U  the  proposal  and  reciprocal  proiuise  of  a  future  marriage.  [Span- 
mdia  tunt  mentio  et  repromissio  nuptiarum  futurai^m.)     (D.  23,  1,  1.) 

The  name  is  derived  from  tpondeo,  because  anciently  betrothals  were  made  by 
stipulation.     (D.  23,  1,  2.) 


that  was  sm  juris.     (C,  5,  4,  1.) 

The  contract  was  terminated  by  the  death  or  rentmciation  of 
either  aponsus  or  sponsa.  (C,  5,  1,  1.)  The  form  was,  "  I  will 
not  avail  myself  of  your  bargain  "  {conditione  tua  nan  vtory 
(D.  24,  2,  2,  2.) 

By  the  lea  Julia  et  Papia  Poppaea,  if  the  marriage  did  not 
take  place  within  two  years,  unless  for  special  reasons,  the  con- 
tract of  betrothal  was  at  an  end.  The  reasons  were  ill-health 
of  the  sponsxis  or  sponsa^  the  death  of  parents,  or  necessary  and 
distant  journeys.     (D,  23,  1, 17  ;  C.  5,  1,  2.) 

In  Latiuni  we  find  the  actio  ex  sponsu  giving  damages  in 
proportion  to  the  value  of  the  marriage  to  the  party  disap- 
pointed. But  in  Rome  there  seems  to  have  been  no  action  for 
the  naked  promise  of  a  futiu'e  marriage.  The  same  object  was, 
however,  accomplished  in  another  way.  Earnest  (arrhae)  of  a 
substantial  kind  was  usually  given  at  the  time  of  making  the 
betrothal,  and  was  forfeited  if  the  other  side  failed,  without 
good  grounds,  to  carry  out  the  promise. 

Arrhae  Sponsalitiae  consisted  of  a  present  by  the  eponaus  to 
his  spofisa  or  her  father,  or  by  the  sponsa  to  the  sponsus,  made 
on  condition  that  if  the  marriage  was  for  a  good  reason 
broken  (»flf  it  should  be  returned ;  if  without  a  good  reason, 
forfeited  to  the  innocent  party.  (C.  5,  1,  3.)  If  the  marriage 
were  broken  oflF  through  the  fault  of  the  sponsa,  she  was  bound 
to  restore  the  betrothal  gift,  along  with  a  penalty  of  fourfold 
its  value.  (C.  Th.  3,  5,  6.)  This  was  reduced  to  a  penalty  of 
the  value  of  the  gift,  by  Leo  and  Anthemius.  (C.  5,  1,  5,  1 ; 
C.  1,  4,  16.)  But  if  there  were  grounds  for  breaking  off  the 
match,  as  impotency,  diversity  of  religious  sect,  looseness  of 
conversation,  or  extravagance,  this  penalty  was  not  enforced. 
Justinian  gave  the  same  permission  to  persons  desiring  to  enter 
on  a  life  of  religion  ;  each  party  being  required  to  return  the 
betrothal  present.     (C.  1,  3,  56.) 

lY.—TUTELA  IMPUBERUM. 

We  learn  from  Gains  that  there  was  much  dispute  among  the 
Roman  jurists  as  to  the  proper  classification  of  the  different 
species  of  tutelae. 

From  this  it  is  plain  how  many  forms  of  iuteia  there  are.     But  if  we  are 
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The  subject  is  one  that  has  been  fully  handled  by  us,  and  with  great  care, 
both  in  our  work  on  the  interpretation  of  the  Edict  and  in  the  books  we  made 
as  a  commentary  on  Quintus  Mucius.  It  is  therefore  enough,  meanwhile, 
to  remark  merely  that  some  have  said  there  are  five  kinds,  as  did  Quintus 
Mucius ;  others  three,  as  did  Servius  Sulpicius  ;  others  two,  as  Labeo  ; 
while  others  have  beUeved  that  there  are  as  many  kinds  as  there  are  forms. 
(G.  I,  i88.) 

The  question  here  raised  is  very  unimportant,  as  it  relates  only  to  the  arrangement 
of  the  investitive  facts.  The  office  of  tutor  was  the  same,  in  whatsoever  manner  he 
was  appointed,  and  it  is  improper  to  speak  of  different  species  of  tutdae,  which  are, 
in  fact,  nothing  more  than  different  ways  of  appointing  tutores. 

Let  us  pass  now  to  another  division.  Of  the  persons  not  t'n  poiesiate  \in 
manu  or  in  mancipio\  some  are  either  in  tutela  or  under  a  curator  ;  others 
are  bound  by  neither  of  those  legal  ties.  Let  us  look,  therefore,  to  those  in 
iutela^  or  under  a  curator ;  for  thus  we  shall  understand  about  the  other 
persons  that  are  bound  by  neither  tie.  And  first  let  us  look  narrowly  at 
those  in  tutela,     (J.  i,  13,  pr. ;  G.  i,  142-143.) 

DEFINmON. 

Tutela  is,  as  Servius  defined  it,  a  right  and  power  over  a  free  person  {in 
capite  libero\  given  and  allowed  by  the  jus  civile  in  order  to  protect  him 
while  by  reason  of  his  age  he  is  unable  to  defend  himself.^  Tutores^  again, 
are  those  that  have  that  force  and  power,  and  take  their  name  from  the  fact. 
They  are  called  tutores^  therefore,  as  being  protectors  {tuitores)  and  de- 
fenders, just  as  aeditui  are  so  called  because  they  protect  sacred  buildings 
{aedes),    (J.  I,  13,  x.) 

Tutores^  too,  who  are  liable  to  the  remedy  for  tutela^  are  understood  to 
be  bound  not  strictly  ex  contractu^ — for  there  can  be  no  business  contract 
between  tutor  and  pupil lus.  Undoubtedly,  too,  they  are  not  liable  ex  male- 
ficio.  They  seem,  therefore,  to  be  liable  quasi  ex  contractu.  Further,  in 
this  there  are  actions  open  to  both  parties.  Not  only  has  the  pupillus  an 
actio  tutelae  against  the  tutor^  but  the  tutor  also  has  an  actio  coniraria 
tuteiae  against  the  pupillus  if  he  has  spent  anything  on  his  property  or 
become  bound  for  him,  or  if  he  has  bound  his  own  property  as  security  to 
his  creditor.    (J.  3,  27,  2.) 

Children  under  puberty  are  in  tutela  by  the  law  of  every  State.  For  it 
is  agreeable  to  jiatural  reason,  that  a  person  not  of  full  age  should  be  guided 
by  the  tutela  of  some  one  else.  There  is,  indeed,  almost  no  State  in  which 
parents  are  not  allowed  to  give  their  children  under  puberty  a  tutor  by  will ; 
although,  as  we  have  said  above,  Roman  citizens  alone  have  their  children 
in  their potestas.    (G.  i,  189.) 

That  children  under  the  age  of  puberty  should  be  in  tutela^  is  fitting  by 
the  JUS  naturale,  so  that  he  that  is  not  of  full  age  should  be  guided  by 
another's  tutela,    (J.  i,  20,  6.) 

*  Est  autem  tutela,  ut  Servius  d^nivit,  jxu  oc  potestas  in  capite  lihero  ad  tuendum 
eum,  qui  propter  aeUUem  se  drfendere  nequit,jure  civili  data  ac  permissa,     (J.  1,  13, 1.) 


guardianship  of  minors,  in  some  form  or  other,  is  a  necessary  institution  in  every 
system  of  law.  The  conflict  brings  out  the  unreality  and  worthlessness  of  the  mudi 
vaunted  distinction  l)etween  ju8  civile  on  the  one  hand,  and  jus  gentium  and  ju» 
naturale  on  the  other. 

The  definition  of  Servius  omits  two  elements  that  ought  to  be  included.  It  does 
not  mention  the  fact  that  a  tatda  was  a  public  office  or  duty  {pMieum  tMinui^jva 
pMicum)  (D.  26|  7,  5,  7),  which  the  person  duly  appointed  could  not  refuse  to  under- 
take ;  nor  that  it  was  an  unpaid  office.  Although  tiUoret  could  not  charge  for  their 
services  (D.  26,  7,  33,  3),  still  they  could  accept  a  reward  from  the  penon  that 
appointed  them.  When  a  testator's  freedman  was  appointed  tutor  in  consequence  of 
his  intimate  knowledge  of  the  property  of  ^epupiUus,  the  other  ^utona  might  give  him 
an  allowance  for  his  support  {alimenta),  or  salary,  when  without  this  assistance  it  would 
be  impossible  for  him  to  attend  to  the  business  of  the  pupiUug.     (D.  27,  3,  1,  7. ) 

A  tutela  is  the  public  and  unpaid  duty  imposed  by  the  civil 

law   on   one   or   more   persons   of  managing   the   affairs    and 

supplementing  the  legal  deficiencies  (et  negotia  gerunt  et  aucton- 

tatem  interponunty  Ulp.  Frag.  12,  25)  of  a  person  sui  juris,  under 

the  age   of  puberty.     Puberty  is  twelve  years  for  girls  and 

fourteen  for  boys. 

It  is  opposed  to  a  curatorship  (ou7*a,  euratio)  in  respect  both  of  the  powers  of  the 
tutor  and  of  the  persons  for  whose  benefit  it  is  made.  A  cura  is  either  not  for  persons 
under  the  age  of  puberty,  or  if  so,  not  generally,  but  only  for  some  particular  pm-pose 
or  object  (non  personae  aedreivd  causae  datur. ) 

A  tutor  when  appointed  is  believed  to  be  appointed  to  look  after  the 
entire  patrimony-     (J.  i.  25,  17.) 

It  is  contrasted  with  potesta$  in  this  respect,  that  whereas  the  powers  of  the  pater- 
familias are  of  the  nature  of  ownership,  the  powers  of  the  tutor  are  given  him  in  trust 
for  the  exclusive  benefit  of  the  pupiUus,  and  he  Is  not  allowed  to  reap  any  personal 
advantage  from  their  exercise.     {Lucrum  facere  ex  tutda  non  debet).     (D.  26,  7,  5S,  pr.) 

In  the  earliest  form  of  tutelaj  that  of  the  next  agnates  (agnati),  the  tutares 
succeeded  for  their  own  benefit.  The  tutela  was  given  to  them  because  they  got 
the  property  of  Hne pupiUus  in  the  event  of  his  death.  (D.  26,  4,  1,  pr.)  The  heir 
was  the  tutor,^  But  there  seems  no  trace  of  anything  like  guardianship  in  chivaliy. 
where  the  guardian  took  all  the  profits,  merely  allowing  his  ward  a  maintenance. 
At  all  events,  in  the  Digest,  the  rule  admits  no  exception,  that  a  tutela  is  for  the 
benefit  of  the  pupiUuSf  not  of  the  tittor. 

Rights  and  Duties. 

First  Case  (One  Tl'toR) 

a.  Duties  of  Tutor, 

I.  It  is  the  duty  of  the  tutor  to  give  his  consent  to  all  such 
legal  acts  of  the  pupillus  as  without  such  consent  are  insufficient 

'  Quo  tutela  redit,  eo  hereditas  po'venitt  nisi  cum  foeminae  heredt»  inUrcedunL  (D. 
50,  17,  73,  pr.) 
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Aiidoritat  is  derived  from  augeOi  I  inorease  ;  «nd  it  me&ns  that  the  tutor  fills  up 
what  is  wanting  in  the  legal  capacity  of  his  pupiUui. 

The  duty  of  the  tutor  may  be  considered  under  the  following 
heads: — (1)  the  legal  incapacities  of  the  pupillu^ ;  (2)  how 
far  the  tutor  could  make  up  the  defects  ;  (3)  in  what  way  the 
tutor  must  give  his  consent ;  and  (4)  the  liability  of  the  tiUor  if 
he  improperly  gave  or  refused  his  consent. 

1.  The  legal  incapacities  of  the  pupHlns. 

The  authority  of  the  tutor  is  in  some  cases  necessary  ior  Xht  fiupillus^  in 
some  it  is  not.  For  it  has  been  held  that  he  may  better  his  condition  even 
without  that  authority  ;  but  he  cannot  make  it  worse  without  the  authority 
of  his  tutor.  Hence  in  those  cases  that  give  rise  to  obligations  on  both  sides 
— sale  for  instance,  letting  on  hire,  mandate,  or  deposit — if  the  authority  of 
the  tutor  does  not  come  in,  then  those  that  contract  with  the  pupillus  are 
themselves  bound,  but  he  is  not  in  turn  bound  to  them.  If  he  stipulates 
that  anything  shall  be  given  him,  the  authority  of  the  tutor  is  not 
needed ;  but  if  he  promises  anything  to  some  one  else,  it  is  needed.  Q. 
I,  2i,pr.) 

The  pupillus  could  not  manumit  a  slave  without  the  consent  of  his  tutor,  as  well 
as  the  approval  of  the  council  required  by  the  lex  yElia  Sfntia  (D.  40,  2,  24),  nor 
pay  a  debt  that  he  owed,  because  that  was  a  sort  of  alienation  of  his  property.  (D. 
26,  8,  9,  2.) 

If,  therefore,  2i  pupillus  gives  anyone  money  on  loan  without  authority 
from  his  tutor^  he  contracts  no  obligation,  because  he  does  not  make  the 
money  the  property  of  the  receiver.  The  actual  coins,  therefore,  wherever 
they  may  be,  he  can  reclaim  by  vindicatio  [by  stating  (that  is)  in  the  intentio 
that  they  are  his  ex  jure  Quiritium\  If  the  coins  lent  have  been  spent  by 
the  receiver  in  good  faith,  they  can  be  recovered  by  a  condictio;  if  in  bad 
faith,  by  an  actio  ad  exhibendum  [just  as  if  he  still  possessed  them.  But  it 
is  questioned  whether  he  can  demand  the  coins  given  on  loan  from  the 
receiver,  if  he  in  turn  has  alienated  them  in  good  faith  to  a  third  party  ;  since 
he  seems  by  the  very  fact  of  alienation  to  have  been  enriched].  (J.  2,  8,  2  ; 
G.  2,  82,  as  restored.) 

But,  on  the  contrary,  anything  can  be  rightly  given  to  the  pupillus  (male  or 
female)  without  authority  from  the  tutor.  If,  therefore,  a  debtor  pays  the 
pupillus^  the  authority  of  the  tutor  is  needed  to  set  him  free.  [For  though 
the  money  is  made  the  property  of  the  pupillus^  yet  the  pupillus  cannot 
dissolve  any  obligation  without  the  authority  of  his  tutor;  because  he  is 
allowed  to  alienate  nothing  without  that  authority.]  All  this  is  settled  on 
grounds  of  the  plainest  reason  in  a  constitution  addressed  to  the  advocates 
of  Caesarea  at  the  suggestion  of  the  very  eminent  Tribonian  Quaestor  of  our 
sacred  palace.  The  arrangements  thus  published  are  as  follows  :— It  shall  be 
lawful  for  the  debtor  oi;^  pupillus  to  pay  the  tutor  or  curator,  provided  he  is 
first  allowed  to  do  so  by  the  opinion  of  a  judge,  publicly  given  free  of  all 


uuwcver,  uic  paymeni  is  maae  in  some  oiner  lasnion  uinu  uic  uuc  «urau^cu 
by  US,  the  pupillus  may  still  be  repelled  by  the  excepHo  doU  moH  if  he 
demands  the  same  sum  of  money  while  he  either  has  the  money  safe  or  has 
been  enriched  thereby.  But  if  he  has  either  spent  it  wrongly  or  lost  it  by 
theft,  the  excepiio  doli  malt  will  do  the  debtor  no  good ;  for  he  will  none  the 
less  be  condemned  because  he  paid  the  money  recklessly,  and  not  in  accord- 
ance with  our  arrangements.    (J.  2,  8,  2  ;  G.  2,  84.) 

On  the  contrary,  again,  2i  pupillus  (male  or  female)  cannot  make  a  pay- 
ment without  authority  from  the  tutor.  For  what  he  pays  does  not  beconne 
the  receiver's  property,  because  he  is  allowed  to  alienate  nothing  without 
the  authority  of  the  tutor.    (J.  2,  8,  2  ;  G.  2,  84.) 

Exceptions. — (1.)  Although  9i  pupillus  could  neither  buy  nor 
sell  without  the  consent  of  his  tutor  so  as  to  give  a  good  title  to 
the  purchaser,  yet  he  was  responsible  to  the  extent  to  ^which 
he  had  gained  by  the  transaction  {in  quantum  loeupletior  foetus 
est).  (D.  26,  8,  5,  1  ;  D.  44,  4,  4,  4.)  He  could  not  keep  what 
he  had  bought  and  refuse  payment,  or  demand  back  what  he 
had  sold  without  giving  up  the  money  paid  for  it.  (D,  44, 
1.4.) 

In  like  manner,  although  a  pupillus  could  not  make  a  valid 
discharge  to  his  creditor,  yet  if  the  latter  had,  in  ignorance  of 
the  incapacity  of  the  pupillus,  accepted  payment  and  used  the 
money,  the  debt  was  fully  extinguished.     (D.  26,  8,  9,  2.) 

Persoiu  under  puberty  are  not  liable  to  an  actio  eommodati,  because  no  pupUlut 
can  enter  into  this  contract  without  the  authority  of  his  tutor.  So  entirely  ia  thk 
the  case,  that  even  if,  after  reaching  the  age  of  puberty,  he  admits  fraud  or  negUgenoe, 
he  is  not  liable  to  this  action  ;  because  it  could  not  stand  at  the  first.  (D.  18, 6,  1, 2,) 
But  if  the  pupillus  has  made  profits,  an  actio  eommodati  utUit  ought  to  be  given, 
according  to  the  rescript  of  Antoninus  Pius.    (D.  IS,  6,  3,  pr.) 

It  was  questioned  whether  an  acUo  depositi  could  be  given  against  a  pupiUui  with 
whom  something  had  been  deposited  without  authority  from  the  tutor.  The  cocKct 
opinion  was,  that  if  the  deposit  was  made  with  a  person  old  enough  to  be  <MipaW<»  of 
fraud,  or  if  he  were  guilty  of  fraud,  then  an  action  could  be  brought ;  for,  of  couzie. 
so  far  as  he  has  made  profits  {quantum  loeupletior  f actus  esQ,  an  action  is  given  against 
him,  even  though  no  fraud  has  come  in.     (D.  16,  3,  1,  15.) 

(2.)  In  certain  cases,  even  for  his  own  benefit,  a  pupillus 
could  not  act  without  the  consent  ot  his  tutor.  (D.  26,  8,  9,  3  ; 
D.  26,  8, 11.) 

He  cannot  enter  on  an  inheritance,  nor  ask  bonorum  possession  nor  take 
an  inheritance  under  a  trust  (ex fideicommisso\  except  by  authority  from  the 
tutor;  and  this  though  he  might  gain  by  so  doing,  and  could  in  no  case  lose. 

(J.  1,21,1.) 

If  the  child  was  over  seven  years  of  age,  he  himself,  with  the  sanction  of  tiie  Mbr 
entered  on  the  inheritance,  or  sought  the  honorum,  poueatio  ;  if  he  was  under  that  i^a. 


2.  To  what  extent  did  the  authority  of  the  tutor  remove  the 
incapacity  of  the  pupillus  to  bind  himself  I 

The  turning  point  was  when  children  had  completed  their 
seventh  year.  After  that  age  they  had  inteUectus,  and  were  cap- 
able of  taking  an  intelligent  part  in  the  formalities  of  the  law  ; 
but  they  did  not  possess  judicium  ;  they  were  not  able  to  judge 
whether  it  was  for  their  interest  to  undertake  any  obligation. 
Generally  speaking,  as  in  the  case  of  inheritance  above  cited,  a 
child  after  seven  years  of  age  made  the  stipulation  or  acted  in 
any  other  legal  transaction,  the  tutor  supplying  the  element  of 
judicium  in  which  he  was  wanting.  But  under  that  age  he 
could  not  act,  and  whatever  could  be  done  for  him  must  be 
done  by  the  tutor  alone.  (But  see  D.  27,  8,  1,  15.)  The  tutor, 
in  such  cases,  was  an  agent,  and,  as  we  have  seen,  the  civil  law 
with  great  reluctance  admitted  the  representation  of  one  free 
person  by  another.  Ulpian  tells  us  that  in  his  day  the  repre- 
sentation was  allowed  in  actions  or  suits  (D.  26,  7,  1,2);  but 
the  final  step  to  enforce  judgment  {actio  judicati)  was  taken 
directly  for  or  against  the  pupillus.     (D.  26,  7,  2,  pr.) 

There  is  some  difficulty  in  determining  the  exact  application  of  the  terms  used 
with  reference  to  the  line  drawn  at  seven  years  of  age.  Theophilus  tells  us  (Theoph. 
Inst  8, 19,  9)  that  three  stages  must  be  reckoned.  (1)  Infancy  {infantes)  in  the  literal 
sense,  when  the  children  cannot  speak ;  (2)  i^fantiae  proximi  (next  to  infancy)  are 
those  thftt  can  speak,  but  have  not  passed  their  seventh  year.  These  were  considered 
to  have  no  understanding  (intelleettu),  (8)  PubertcUi  proximi  (next  to  puberty)  are 
chUdren  from  the  beginning  of  their  eighth  year  until  they  have  passed  the  age 
of  puberty.  Elsewhere  the  age  of  infancy  (qui  fari  non  possunt)  is  spoken  of  as 
extending  to  the  end  of  the  seventh  year.  (D.  26,  7,  1,2;  C.  6,  30,  18,  pr.)  In 
this  case,  what  is  meant  by  infantiae  proximut  and  pubertati  proximus  J  One  view  is 
that  a  male  child  is  infantiae  proximtis  up  to  ten  and  a-half  years,  and  a  female  child 
up  to  nine  and  fr-half  years.  This  result  is  attained  by  dividing  the  time  equally 
between  seven  and  the  age  of  puberty.  Another  view  is  that  a  child  was  irrfdnHae 
proximut  for  one  year  after  ii\fantia,  and  pubertati  proximua  for  one  year  before 
puberty ;  the  intervening  space  having  no  distinctive  name.  Between  these  views  our 
information  does  not  warrant  us  in  arriving  at  any  decision. 

Exception. — The  consent  of  the  tutor  does  not  give  validity 
to  the  act  of  the  pupillus,  if  the  effect  is  to  benefit  the  tutor} 

Formerly,  when  the  legis  actiones  were  in  use,  there  was  another  case  in 
which  a  tutor  was  appointed — when,  namely,  such  a  proceeding  was  to  be 

^  Megula  est  juris  eivUis ;  in  rem  suam  auctorem  iutorem  fieri  non  poMe,  (D.  26, 
8, 1,  pr.) 


appuinicu  lu  auinuribc  uic  aciiuu  lu  uc  uarricu  inrougn.  inis  laiicr  was 
called  a  praetorian  tutor,  because  the  urban  Praetor  appointed  him.  Now 
since  the  legis  actiones  have  been  taken  away,  some  think  this  kind  of  tutor 
is  needless ;  but  one  is  still  usually  given  in  any  statutory  proceedings 
ijegitimo  judicio),     (G.  i,  184.) 

If  judicial  proceedings  are  to  be  taken  between  a  tutor  ^nA  pupillus,  since 
a  tutor  cannot  give  his  authority  in  what  affects  himself,  there  is  appointed 
in  his  room,  not  a  praetorian  tutor  as  formerly,  but  a  curator.  He  comes  in 
to  carry  through  the  proceedings,  and  when  they  have  been  carried  through 
he  ceases  to  be  curator.     (J.  i,  21,  3.) 

The  rule  is  equally  strict  when  the  benefit  does  not  accrue  to 
the  tutor  himself,  but  to  his  paterfamilias  or  jiliusfamilias.  (D.  26, 
8,  7,  2.)  But  a  tutor  may  buy  from  his  pupillus  :  (1)  when  the 
property  is  sold  by  a  creditor  (D.  26,  8,  5,  5) ;  and  (2)  when 
the  sale  is  of  a  portion  of  the  property  that  the  tutor  does  not 
manage,  with  the  consent  of  the  managing  tutor,     (D.  26,  8,  6.) 

3.  How  the  authority  (auctoritas)  of  the  tutor  must  be  given. 

A  tutor  ought  to  give  his  authority  at  once  while  the  business  is  going  on, 
and  in  person,  if  he  thinks  it  for  the  good  of  the  pupillus.  An  authority  put 
in  afterwards  or  by  letter  is  void.     Q.  i,  21,  2.) 

It  must  also  be  unconditional  (D.  26,  8,  8)  and  free.  If  the  tutor  refused  his 
assent,  he  could  not  be  compelled  to  give  way,  but  was  of  course  liable  in  damagw  if 
his  refusal  was  unreasonable  and  prejudicial  to  ^^pn'pUlus.    (D.  26,  S,  17.) 

His  signature  to  a  written  instrument  was  not  necessary,  although  a  inXor  should 
sign  aU  writings  to  remove  doubt.  (D.  26,  8,20.)  The  consent  was  given  orally, 
in  most  cases,  by  interrogation.  The  tutor  was  asked  whether  he  consented  (an 
audUyr  huic  rei  csset) ;  but  although  no  formal  question  was  put,  if  he  in  fact  con- 
sented, the  transaction  was  valid.     (D.  26,  8,  8.) 

4.  Consequences  to  the  tutor  of  improperly  giving  or  with- 
holding his  authority. 

The  tutor,  in  giving  or  withholding  his  authoritj^  to  the  acts  of 
his  pupillus,  was  bound  to  keep  in  view  solely  the  advantage 
of  the  pupillus,  and  to  study  his  interests  with  all  the  care  of  a 
prudent  man.     (D.  26,  7,  33,  pr.) 

A.  (a  pupillus),  with  the  consent  of  B.  (bis  tutor),  bought  land  of  C,  whose  property 
was  then  forfeited  by  a  judicial  sentence.  A.  was  evicted.  If  B.  knew  that  C.'i 
property  was  forfeited,  he  must  make  good  the  loss  to  A. ;  but  if  he  did  not  knovt, 
then  he  was  not  responsible.     (D.  26,  7,  67,  1.) 

80  if  the  pupiUus,  with  the  consent  of  his  tutor,  makes  a  free  gift  of  any  of  hit 
property  to  persons  to  whom  be  is  under  no  customary  obligation  to  make  such  gifts, 
the  tutor  must  pay  back  the  value  of  the  gifts.     (D.  27,  8,  1,  2.) 

II.  It  is  the  duty  of  the  tutor  to  manage  the  property  of  his 
pupillus.     (D.  2(3,  7,  1,  pr.)     The  management  of  the  property 
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1.  Before  meddling  in  any  way  with  the  property,  the  tutor 
was  bound  to  make  a  complete  inventory.  (C.  5,  51,  13.)  If 
he  entered  on  the  management  of  the  estate  without  first 
making  an  inventory,  his  conduct  was  held  to  be  fraudulent, 
unless  he  had  a  very  strong  excuse.     (D.  26,  7,  7,  pr.) 

2.  To  sell  perishable  things.  (D.  26,  7,  7,  1.)  A  Senatus 
Consultum,  of  the  time  of  Severus,  prohibited  the  alienation  of 
lands  by  tutorea  unless  an  express  power  was  given  by  the  will 
of  the  father  of  the  pupillus,  or  they  first  obtained  a  decree 
of  sale  from  the  Praetor,  which  was  not  granted  except  to  dis- 
charge debts  that  could  not  otherwise  be  paid.  (D.  27,  9,  1,  2.) 
Constantine  extended  the  prohibition  to  all  property  except 
old  clothes  and  superfluous  articles.     (0.  5,  72,  4.) 

3.  To  deposit  all  moneys  of  the  pupillua  in  safety.  Up  to 
the  time  of  Justinian  it  was  the  duty  of  the  tutor  either  to  put 
out  the  money  at  interest,  or  to  buy  lands  with  it  (C.  5,  37, 
24) ;  but  Justinian  permitted  tutores  to  hoard  the  money,  unless 
it  was  required  for  the  maintenance  of  the  pupillus. 

4.  Within  six  months  after  his  appointment  the  tutor  ought 
to  have  collected  all  the  debts  due  to  the  pupillus,  or  at  least  to 
have  sued  the  debtors.  The  tutor  was  allowed  two  months 
after  any  subsequent  debt  accrued  to  recover  it.  (D.  26,  7,  7, 
11.)  If  the  tutor  neglected  to  gather  in  the  debts  within  the 
time  allowed  him,  he  was  liable  for  all  loss  sustained  in  con- 
sequence of  his  remissness.  (D.  26,  7, 15.)  If  the  tutor  accepted 
from  a  solvent  debtor  less  than  was  due,  he  was  himself  bound 
to  pay  the  diflference  to  the  pupillusy  the  debtor  also  remaining 
liable  for  the  balance.     (D.  26,  7,  46,  7.) 

5.  To  pay  the  debts  of  the  pupillus,  including  those  due  to 
himself.  (D.  26,  7,  9,  5.)  He  could  not  make  presents  of  the 
wealth  of  his  pupillus  (D.  26,  7,  22);  but  he  could  make  such 
gifts  as  were  considered  to  be  due  from  the  rank  of  his  pupillus. 
Such  were  the  customary  presents  to  parents  and  relatives; 
maintenance  to  slaves  and  freedmen  of  the  pupilius  (D.  26, 
7,  12,  3);  maintenance  and  education  to  a  poor  sister  of  the 
pupilius  (D.  27,  2,  4)  ;  or  support  to  a  needy  mother  (D.  27,  3, 
1,'4) ;  but  not  a  bridal  present  to  her  on  her  second  marriage 
(D.  27,  3,  1,  5),  nor  a  dowry  to  a  half-sister.     (D.  26,  7,  12,  3.) 

6.  It  was  the  duty  of  the  tutor  to  bring  in  his  own  name,  if 
the  pupilius  were  not  above  seven  years  of  age,  all  such  actions 


to  defend  all  actions  that  ought  to  be  defended.     (D.  26,  7,  30 ; 
a  5,  37,  6.) 

7.  Generally,  in  administering  the  property  of  his  pupillus^  a 
tutor  must  do  everything  that  a  prudent  man  would  do,  and  do 
nothing  that  such  a  one  would  not  do.  (D.  26,  7,  33.)  If,  in 
consequence  of  the  deliberate  disregard  of  his  duty  by  tlie 
tutor  (dolu8)f  or  by  a  want  of  due  diligence  {culpa  lata  aut  levis)^ 
tlie  pupillus  suffered  any  loss,  or  failed  to  gain  any  advantage 
that  could,  with  diligence,  have  been  obtained  for  him,  the 
tutor  must  make  good  the  loss.     (C.  5,  51,  7.) 

By  the  neglect  of  a  tutor  the  rent  of  an  emphyteusis  is  not  paid,  and  the  pu^Slta 
in  consequence  forfeits  his  interest ;  the  tutor  must  make  good  the  Ioqb.  (G.  5, 
87,  28.) 

A  tutor,  to  oblige  a  friend,  sells  too  cheap  or  buys  too  dear  ;  he  roust  make  up  tbe 
difference  between  the  price  paid  and  the  true  value.     (D.  26,  7,  7,  2.) 

A  tutor  employs  the  money  of  his  pupUlus  in  trade  in  his  own  name  ;  he  is  guilty 
of  a  breach  of  trust,  and  must  pay  back  what  he  took  with  interest,  but  he  was  nnC 
bound  to  give  up  the  profits  he  made  {pupillo  usurcun,  non  eompendiunit  praeMiandaml. 
(D.  26,  7,  47,  6.)  But  if  he  traded  in  the  name  of  the  pupUlus,  he  must  acooant  for 
the  profits.     (D.  26,  7,  58,  pr.) 

Property  belonging  to  a  pupillus  is  stolen  by  robbers,  or  lost  (partially  or  wfaoUy) 
through  the  failui^  of  the  banker  to  whom  it  was  entrusted,  when  his  credit  waa 
good,  by  the  tutor;  the  loss,  not  being  occasioned  by  any  fault  of  the  tutor,  falls  on  the 
pupiUui  entirely.     (D.  26,  7,  50  ;  C.  5,  38,  i ;  D.  27,  4,  8,  7.) 

Grain  that  ought  to  be  placed  in  bams  or  sold  is  left  to  rot  The  tutor  must 
make  good  the  loss  on  account  of  his  neglect.     (C.  5,  38,  8.) 

The  responsibility  of  the  ttdor  could  not  be  taken  away  by  an 
express  clause  in  the  will  nominating  him  {eosque  aneclogisto$ 
esse  volo)  ;  for  the  tutela  was  a  public  office,  the  duties  of  which 
could  not  be  modified  by  private  arrangements.^  (D.  26,  7, 
5,7.) 

8.  When  his  pupillus  arrived  at  the  age  of  puberty,  the  tutor 
ought  to  inform  him,  and  urge  him  to  seek  a  curator  to  manage 
his  property  during  his  minority  {i.e,  until  twenty-five).  If  the 
tutor  did  not  inform  his  pupil,  but  continued  himself  to  manage 
his  affairs  after  the  tutela  had  properly  come  to  an  end,  he  re- 
mained liable  for  his  acts  and  negligence  as  tutor.  (D.  26, 
7,  5,  5.) 

9.  When  the  pupillus  arrived  at  the  age  of  puberty,  the  tutor 
was  bound  to  complete  and  present  his  accounts,  and  if  he 

^  {Nemo  enim  jut  publicum  remittere  poteH  hujutmodi  eautionibui  nee  mutare  for- 
mam  antiquUut  eonstitutam.) 
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accounts,  and,  if  these  were  not  satisfactory,  they  might  be  put 
to  the  torture  for  the  discovery  of  the  trutii.    (D.  27,  3, 1,  3.) 

When  a  tutor  manages  the  business  of  a  pupillus  (male  or  female),  he 
has,  after  the  pupillus  comes  to  the  age  of  puberty,  to  give  an  account  of 
his  management.  The  proceeding  is  called  actio  tutelae.  (J.  i,  20,  7; 
G.  1, 191.) 

10.  If  the  accounts  show  a  balance  against  the  tutor^  he  ought 
at  once  to  pay  it  over  to  the  pupilhts ;  if  he  delays,  he  must 
pay  interest.  Time  was,  however,  allowed  to  call  in  money 
that  the  tutor^  in  the  course  of  his  duty,  had  put  out  at  interest. 
(D.  26,  7,  8.) 

in.  The  tutor  was  bound  to  make  his  pupUluB  a  proper  allow- 
ance for  his  support  (D«  26,  7,  12,  8)  ;  but  not  out  of  his  own 
property  if  his  pupillus  had  none.  (D.  27,  2,  3,  6.)  If  the 
amount  of  the  allowance  were  not  fixed  by  the  instrument 
appointing  the  tutor,  it  was  settled  by  the  Prsdtor  on  the 
application  of  the  tutor^  or,  if  he  neglected  to  apply,  of  the 
pupillus.  (C.  5,  50,  1.)  It  was  not  imperative  on  the  tutor  to 
apply  to  the  Pr»tor,  for  if  he  acted  bona  fide  in  order  to  prevent 
the  affairs  of  the  pupillus  becoming  known,  and  fixed  an  allow- 
ance on  his  own  responsibility,  he  was  not  considered  to  &il  in 
his  duty.     (C,  5,  50,  2,) 

lY.  It  was  the  duty  of  the  tutor  to  see  that  provision  was 
made  for  the  custody  and  education  of  his  pupillus^  but  not 
himself  to  undertake  the  task.  Usually,  when  a  tutor  was 
appointed  by  the  father  of  his  pupillus,  provision  was  at  the 
same  time  m^de  in  the  will  for  the  custody  and  education  of 
the  son.  The  person  named  in  the  will  obtained  the  custody 
of  the  child  unless  the  relatives  made  objections.  (D.  27,  2, 1, 
1.)  If  objections  were  offered,  the  Prsdtor  examined  them,  and 
made  a  decree.  (D.  27,  2, 5.)  If  no  one  were  named  by  will,  the 
proper  person  to  have  the  custody  of  the  child  was  its  mother, 
if  she  remained  a  widow.  If  the  tutor  or  the  relatives  of  the 
child  objected  to  the  mother  having  the  custody,  the  dispute 
was  settled  by  the  Prsdtor,  who  had  regard  to  the  position  and 
character  of  the  mother.  (C.  5,  49, 1.)  Occasionally  he  found 
it  necessary  to  compel  a  freedman  to  imdertake  the  charge  of 
a/mpittw.     (D.  27,  2,  1,  2.) 

B.  Duties  of  Pupillus, 

1.  To  repay  the  tutor  all  that  the  latter  properly  expended 

2  Y 


neoessary  basmess  ot  the  tutela.    {D.  27,  d,  1,  y.) 

The  pupiUus  was  not  released  from  this  obligation  although 
all  his  property  was  exhausted,  if  the  expenditure  ought  to 
have  been  incurred.     (D.  27,  4,  3,  pr.) 

2.  To  release  the  tutor^  and  indemnify  him  for  all  the  obliga- 
tions undertaken  by  him  on  his  behal£  It  was  not  necesaary 
for  the  tutor  to  wait  until  he  had  actually  performed  the  obliga- 
tion.    (D.  27,  4,  6.) 

Sbcx)nd  Case  (whin  more  than  one  Tutor)  (CoNTuraRssy 

I.  The  authority  of  the  Uttor. 

1.  When  there  were  several  tutores^  was  the  consent  of  all 
necessary  to  create  an  obligation  for  the  pupiUu»1  Origin- 
ally, the  consent  of  every  tutor  was  necessary,  except  in  the 
case  of  tutores  appointed  by  testament,  or  after  inquiaitioj  any 
one  of  whom  could  authorise  the  pupiUus  to  bind  himself  Jus- 
tinian made  the  consent  of  any  tutor  (whatever  the  mode  of  his 
appointment)  sufficient,  except  for  the  purpose  of  putting  an 
end  to  the  tutela  ;  as  by  the  arrogation  of  the  ptipiUw.  (C.  5, 
59,  5.) 

Where  the  administration  of  the  property  was  divided  among 
the  tutores^  each  could  give  his  consent  to  acts  of  the  pupilbu  re- 
lating to  the  portion  of  the  estate  under  his  special  care,  but  cotdd 
give  no  validity  to  the  acts  of  his  pupiUus  in  respect  of  the  pro- 
perty administered  by  other  tutores.  (D.  26,  8, 4  ;  C.  5,  59,  5.)  In 
one  case  this  rule  was  departed  from.  Any  tutor  could  author- 
ise an  acceptance  of  an  inheritance  by  a  pupUlus,  even  if  he  had 
no  share  in  managing  the  property  of  the  pupilhu.     (D«  29, 

2,49.) 

2.  The  consent  of  one  tutor  was  sufficient  to  enable  a  eantutor 
to  buy,  sell,  or  otherwise  deal  with  the  pupiUus.  Thus,  when 
there  were  several  tutores  no  inconvenience  was  felt  from  the 
rule  that  a  tutor  could  not  make  a  contract  with  his  pupUlus, 
for  another  of  the  tutores  could  grant  the  requisite  authority, 
being,  of  course,  responsible  to  the  pupiUus  for  the  propriety  of 
the  step.     (D.  26,  8,  5,  pr.) 

n.  Administration* — Contutores  might  jointly  administer  the 
property  of  the  pupiUus,  or  they  might  apply  for  a  division,  bo 
that  each  should  have  a  separate  portion  to  administer.  The 
inconveniences  of  a  joint-management  are  so  .obvious  and 
numerous,  that  it  was  a  matter  of  particular  care  with  the 
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responsibmty  of  each  tutor  for  hie  own  department.    (U.  26, 
7,  3,  6.) 

1.  When  the  administration  is  undivided,  or  divided  by 
private  agreement  among  the  tutores  without  the  intervention 
of  the  Praetor,  the  responsibility  remains  joint,  and  each  tutor 
is  liable  for  all  loss  sustained  by  the  misconduct  of  any  of  his 
coUeaguea  The  pupillus  may  sue  any  one  of  his  tutores  for  the 
whole  of  any  loss  (in  Bolidum)^  but  must  give  up  to  him  his 
rights  of  action  against  the  other  tutorea,     (C.  5,  52,  2.) 

2.  When  the  administration  was  divided  by  the  Pr»tor,  or 
by  the  testament  by  which  the  tutors  were  appointed,  it  was 
usual  to  assign  to  each  of  the  tutorea  a  portion  of  the  property, 
or  the  administration  might  be  confided  to  some,  to  the  exclu- 
sion of  the  other  tutores.  Those  excluded  were  called  honorarii 
iutorea, 

V.  Responsibility  of  honorarii  tutores. — They  have  a  right, 
and  are  bound  to  inspect  the  accounts  of  the  acting  tutorea, 
and  to  see  that  all  moneys  are  properly  invested  or  placed  in 
safe  custody.  If  the  acting  tutores  do  not  show  their  accounts, 
they  may  be  removed  from  office  at  the  instance  of  the  honor- 
arii tutores.  Should  the  latter  neglect  to  examine  the  accounts 
of  their  contutores,  and  any  defalcation  occurs,  they  are  bound  to 
make  good  the  loss  if  the  defaulting  tutor  is  unable  to  pay. 
(D.  26,  7,  8,  2.)  On  this  footing  old  stewards — ^freedmen — 
were  often  placed  after  their  patron's  death.  On  account  of 
their  knowledge  of  the  property,  they  were  made  honorarii 
tutoresy  although  not  entrusted  with  any  share  in  the  actual 
administration.     (D.  26,  2,  82,  1.) 

2^.  Responsibility  of  acting  tutores. — ^Each  tutor  was  confined 
to  the  property  entrusted  to  him,  and  could  not  interfere  with 
the  portion  administered  by  a  contutor  (C.  5,  40,  2  ;  D.  26,  7,  4), 
and  each  was  responsible  only  for  his  own  share.  (C.  5,  38,  2.) 
But  each  tutor  was  bound,  if  he  knew  anything  to  justify  the 
removal  of  a  contutor,  to  have  him  removed ;  and  if  he  failed  to 
do  so,  was  responsible,  like  a  tiUor  honorarius^  for  whatever  loss 
might  result.    (D.  26,  7, 14  ;  C.  5,  52,  2.) 

3.  Modes  of  dividing  the  property. 

But  if,  under  a  will  or  on  an  inquiry,  two  or  more  are  appointed,  then  one 
tutor  or  curator  can  offer  security  against  loss  to  ihitpupillus  or  young  man, 
and  so  be  preferred  to  the  other,  and  be  sole  manager ; — ^unless,  indeed, 
that  other  offers  security,  comes  before  the  former,  and  so  is  sole  manager 
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nc  can  only  make  an  otter  ot  it,  ana  so  give  tne  otner  nis  cnoicc  amcr 
to  accept  security  or  to  give  it.  But  if  neither  offers  security,  then  if  the 
testator  entered  any  one's  name  as  manager,  he  ought  to  manage ;  or  if 
no  one's  name  was  entered,  then  the  one  chosen  by  the  majority,  as  the 
Praetor's  edict  provides.  If,  however,  the  tutores  differ  as  to  the  choice  of 
a  manager  or  managers,  then  the  Praetor  ought  to  step  in.  And  where  there 
are  several  appointed  on  inquiry  the  same  course  is  to  be  approved,  thai 
the  majority,  namely,  should  choose  the  person  that  is  to  administer. 
0-  I,  24,  I.) 

l^  When  the  father  of  the  pupiOut  had  in  his  will  designated  certain  of  the  tfUom 
for  administration,  or  prescribed  any  division,  the  Prstor  gave  effect  to  hk  will, 
nnlesa  for  specially  powerful  reasons.     (D.  26,  7,  3, 1.) 

2**.  If  the  father  had  not  expressed  any  pref erenoe,  the  tuioret  ooght  to  mee^  and 
dedde  by  a  majority  of  votes  which  of  them  should  have  the  active  administratioiL 
(D.  26,  7,  3,  7 ;  D.  26,  4,  5,  2.)  If  they  cannot  agree,  the  Praetor  may  either  leave 
them  with  the  joint  admhiistration  (D.  26,  7,  8,  8),  or  himself  select  one.  (D.  26,  7, 
3,  7.)  If  the  property  lay  in  different  plaoes,  a  geographical  distribution  was  adopted ; 
bnt  sometimes  a  newly  acquired  property  was  given  to  one  tutor,  the  others  seeizig  to 
the  old  property. 

8^  If  the  tuioret  are  appointed  to  their  office  by  a  mode  that  does  not  subject  them 
to  the  necessity  of  giving  security  on  entering  on  their  duties,  and  one  of  them  oAan 
security  to  get  the  administration,  he  will  be  made  sole  manager.  If,  however,  the 
others  compete  with  him,  and  offer  security  also,  then  either  aU  will  retain  the  ad- 
ministration  together  (D.  26,  2,  17,  pr.),  or  he  that  U  the  safest,  and  has  the  best 
securities,  will  be  preferred.    (D.  26,  2,  18.) 

Investitive  Facts. 

A.  The  modes  of  appointing  Tlitores. 

I.  Thtela  Testamentaria. — By  the  last  will,  or  by  eodicilK  con- 
firmed by  the  last  will  of  the  deceased  paterfamilicu  of  the 
pupillus.  (D.  26,  2,  8  ;  D.  50,  17,  73,  1.)  This  mode  of  appoint- 
ing tiitores  was  authorised  by  the  XII  Tables.^  TkUares  ap- 
pointed in  this  way  are  called  testamejUarii  tutores,  although  the 
name  of  dativi  is  given  to  them  both  by  Gaius  and  Ulpian. 
(G.  1, 154.)  It  is  best,  however,  with  Justinian,  to  confine  the 
name  datim  to  those  appointed  by  magistrates. 

1.  When  the  will  is  valid,  the  tutor  nominated  requires  no 
confirmation  by  the  Praetor, 

Ascendants  are  allowed,  therefore,  to  appoint  tutores  by  will  for  the  cfafl- 
drcn  in  ih&xpotesteu;  for  males  (called  pupillt)  under  puberty,  for  females 
even  over  that  age  as  well  as  under  it  For  the  ancients  wished  women, 
even  of  full  age,  to  be  in  tutela,  because  of  the  levity  of  their  dispositiim. 
(G.  I,  I44-) 

'  Ulp.  Png.  11,  14.  r(Mtam«iito  w>tMnaJtim  tfutara  daU  eot^irmamtmr  Ugt  Xil 
JMndamim  hit  verbia :  aii  legaaU  iuper  peewnia  tutdmm  muie  fvi,  Ua  jut  «fa.     Qm 
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girls  alike.    (]-  h  13>  3-) 

To  grandsons,  however,  and  granddaughters,  ascendants  can  appoint 
iutores  by  will,  only  if  after  their  death  the  grandchildren  will  not  fall  back 
into  the  Other's  potestas.  If,  therefore,  your  son  is,  at  the  time  of  your  death, 
in  your  potestcu^  your  grandsons  by  him  cannot  have  a  tutor  appointed  by 
your  will,  although  they  were  in  your  potestas;  and  this  because  on  your 
death  they  will  £^11  back  into  their  own  father's  potestas,  (J.  i,  13,  3; 
G.  1,  146.) 

Since  in  many  other  cases  posthumous  children  are  reckoned  as  children 
actually  bom,  so  in  this  case  too  it  is  held  that  to  them  also  tutores  can  be 
appointed  by  will  But  with  this  limitation,  that  they  must  be  such  that  if 
bom  in  the  ascendants'  lifetime  they  would  become  sui  keredes  and  in  their 
potestas,  [Such,  indeed,  we  can  appoint  as  heirs  ;  but  posthumous  outsiders 
we  are  not  allowed  to  appoint  as  heirs.]    (J.  i,  13,  4  ;  G.  i,  147.) 

If  a  man  appoints  tutores  to  his  daughters  or  sons,  the  appointment  seems 
to  hold  for  a  posthumous  daughter  or  son  also ;  because  the  name  son  or 
daughter  includes  a  posthumous  son  or  daughter.  But  what  if  there  are 
grandsons  ?  Does  the  name  of  sons  make  the  appointment  of  tutores  an 
appointment  for  them  also  ?  We  must  say  that  it  does,  if  the  testator  used 
the  word  descendants  (J$bert)j  but  if  he  used  the  word  sons  {filii)y  they  will 
not  be  included ;  for  sons  is  one  name,  grandsons  another.  Clearly,  how- 
ever, if  he  appointed  iutores  for  ^'  the  posthumous,"  not  only  sons,  but  all 
other  descendants  as  well,  will  be  included.    (J.  1,  14,  5.) 

For  a  fixed  time,  or  from  a  fixed  time,  or  conditionally,  or  before  appoint- 
ing an  heir,  a  tutor  can  undoubtedly  be  appointed.    (J.  i,  14,  3.) 

But  for  a  particular  business  or  case  a  tutor  cannot  be  appointed; 
because  it  is  for  a  person,  not  for  a  business  or  a  case,  that  he  is  appointed. 
G-  I,  14, 4.) 

2.  In  certain  oases,  where  some  of  the  conditions  above 
mentioned  were  absent,  and  the  testamentaiy  appointment 
was  invalid,  the  Pradtor  intervened,  and  gave  liie  tuUla  to  the 
persons  so  nominated  in  preference  to  all  others.  (D.  26,  3,  1, 
1.)  The  confirmation  of  the  Pnetor  was  given  either  as  a 
matter  of  course,  or  upon  inquiry  as  to  the  fitness  of  the  persons 
appointed.  The  instances  mentioned  will  sufficiently  illustrate 
the  reasons  upon  which  the  Prsdtor  acted. 

(1.)  An  invalid  appointment  of  a  tutor  is  confirmed  as  of 
course,  without  any  inquiry  {rine  inquidtione)^  in  tb^  following 
cases: — 

l^  When  the  Appointment  it  m«de  by  a  father  for  a  legitimate  ohild,  the  Pnetor 
confirmed  H  as  of  ooane  (D.  26,  8, 1,  2),  unleaB  there  was  good  reason  to  believe  that 
the  father  had  changed  his  mind  as  to  the  fitnees  of  the  tuior,  or  was  ignorant  of 
eircomstances  th*t  would  have  changed  it     (D.  26,  8,  8 ;  D.  26,  2,  4, 1.) 

But  if  a  father  by  will  appoints  a  tutor  to  an  emancipated  son,  the  appoint- 
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The  confirmation  of  the  Prstar  was  also  neceesazy,  when  the  appointment  of  » 
tutoTf  although  made  to  a  son  under  the  potestaSf  was  not  by  willi  or  by  codieiUi  oon- 
finnedbywilL     (C.  5,  59,  2.) 

2^  A  mother,  if  she  made  her  child  her  heir,  could  give  it  a  UUor  hy  wflL  In  fiiis 
case  no  inquiry  as  to  the  fitness  of  the  tutor  was  made.     (G.  5,  28,  4.) 

8^  A  father,  appointing  a  natural  child  his  heir,  can  give  him  a  tutor  by  wilL  (C. 
5,29,4.) 

4°.  A  patron,  or  any  other  person  appointing  anyone  under  the  age  of  puberty  Ua 
heir,  can  appoint  a  tutor  to  the  heir.  But  in  order  to  supersede  the  usual  inquiry,  tlia 
youth  to  whom  the  tutor  is  appointed  must  have  no  other  property  (D.  26,  8,  4), 
because  it  woxdd  give  too  much  power  to  a  man  to  appoint  a  tutor  to  a  rich  child, 
merely  by  making  him  heir  to  a  trifiing  part  of  his  property. 

(2.)  An  invalid  appointment  of  a  tutor  is  confirmed,  but  only 
after  inquiry  (ea  inquuMone)  by  the  Pr»tor,  in  the  following 
cases : — 

l^  When  a  mother  appoints  a  ttOor  to  her  child  by  will,  but  does  not  make  tiM 
ohild  her  heir.     (D.  26,  3,  2,  pr. ) 

2**.  When  a  patron  appoints  a  tutor  to  his  freedman  without  making  him  his  heir. 
p.  26,  2,  28,  2.) 

8^  When  a  father  or  mother  appoints  a  tuior  to  a  natural  child  {liber  noeuralit) 
without  leaving  it  anything.     (D.  26,  8,  7,  pr.) 

IL  Legitima  Tutela. — Legitimi  tutores  succeeded  to  the  office 
under  the  provisions  of  some  statute,  and  particularly  by  the 
provisions  of  the  XII  Tables.  (Ulp.  Frag.  11,  3 ;  D.  26,  4, 
5,  pr.)  They  succeeded  only  if  there  were  no  testamentary 
tutores.  If  the  pupilluB  died,  the  legitimus  tutor  was  entitled 
to  his  inheritance;  and  it  was  said,  let  them  that  enjoy 
the  inheritance  bear  the  burden  of  the  tutela  (uH  emohanentum 
suecessionis,  ibi  et  onus  tutelae).     (J.  1,  17,  pr.) 

The  legitimi  tutores  succeeded  to  the  tutela  if  the  pater- 
familias  of  the  pupillus  died  without  making  a  will ;  or  made 
a  will,  but  did  not  nominate  a  tutor;  or  nominated  a  tutor 
in  his  will,  but  the  person  designated  died  before  the  testator. 
(D.  26,  4,  6.) 

The  statute,  in  calling  the  agnates  of  an  intestate  to  undertake  the  iuUla^ 
is  meant  to  apply  not  only  to  the  case  of  a  man  that  could  have  appointed 
tutores^  yet  has  made  no  will  at  all,  but  also  to  the  case  where  a  man  dies 
intestate  so  far  as  the  tutela  is  concerned.  This  then  is  understood  to 
happen  when  the  tutor  appointed  dies  in  the  lifetime  of  the  testator.  (J.  i, 
15,  2.) 

These  were  the  only  cases  where  the  legitmi  tutoru  were  called  upon ;  under  ai^* 
other  drcmnstanoes,  a  tutor,  if  required,  was  appointed  by  the  magistrates.  Tfani 
if  two  tutore$  were  named  in  a  will»  and  one  of  them  died,  the  appointment  of  a 
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1.  Agnati  as  tutores. 

Where  no  /^A^  has  been  appointed  by  will,  under  the  statute  of  the 
XII  Tables,  the  agnates  are  tutores^  and  ar9  called  statutory  {Ugitimt). 
0.  i»i5,pr-;  G.  1,155) 

Agnates  are  all  those  related  to  a  deceased  person  hi  stidi  a  maimer  that  if  he 
were  alive  they  would  be  together  under  his  jpotefta*.  They  ceased  to  hold  the  t^Odik 
if  they  ceased  to  be  agnates,  and  they  ceased  to  be  agnates  if  they  suffered  any  copilif 
cleMtmctio.    (See  as  to  Agnates,  p.  686.) 

Although  the  tutela  belongs  to  the  agnates,  it  does  not  belong  to  all  at 
once,  but  to  those  only  that  are  in  the  nearest  degree ;  or  if  they  are  of  the 
same  degree,  to  all.    (J.  i,  16,  7 ;  G.  i,  164.) 

Tftfau  dies,  leaving  Maevius  a  son  under  the  age  of  puberty ;  Julius,  brother  of 
Titius,  aged  twenty-seven  ;  and  Sempronius,  a  grandson,  through  another  son. 
Sempronius  is  twenty-six  yean  of  age.  In  this  case,  since  both  Julius  and  Sempron- 
ius are  in  the  third  degree  removed  from  Maevius,  they  will  be  wnMiMinrtM  to  him. 
(D.  2«,  4,  8.) 

The  next  agnate,  if  a  woman,  is  passed  over.    (D.  26,  4, 10,  pr.) 

If  before  the  pupiUus  arrived  at  the  age  of  puberty  hia 
nearest  agnatic  tutor  died,  the  next  agnate  or  agnates  were 
bound  to  act  as  tuiores. 

X.  dies,  leaving  A.,  a  son,  aged  four ;  R,  X.'s  brother,  aged  thirty-five ;  D.,  son 
of  B.,  aged  seventeen ;  and  G.»  a  grandson  through  another  son,  aged  twenty-six. 
As  in  the  case  just  stated,  B.  and  G.  will  be  tutoret  to  A.  Nine  years  pass,  and  R 
dies,  leaving  his  son  D.,  now  more  than  twenty-five.  At  the  same  time  G.  gives 
himself  in  arrogation.  As  K  is  dead,  and  G.  no  longer  an  agnate,  if  there  are  no  other 
agnates  than  D.  equally  near  to  A.,  D.  wOl  he  the  sole  tutor  of  A.     (D.  26,  4,  8,  9.) 

2.  Cognati  as  tutores.  By  the  XII  Tables,  cognates,  who  were 
not  also  agnates,  could  not  succeed  as  Ugitimi  tutores.  (C.  5, 30, 
1.)  Thus,  a  father's  brother  would  be  the  tutor  of  his  nephew, 
not  a  mother's  brother.  Such  continued  to  be  the  law  until 
A.D.  498,  in  which  year  Anastasius  inserted  the  thin  end  of  the 
wedge  that  was  to  be  more  firmly  driven  home  by  Justinian. 
He  enacted  that  a  brother,  although  emancipated,  and  there- 
fore not  an  agnate,  should  be  tutor  to  his  brothers  and  sisters, 
and  their  children,  in  preference  to  the  nearest  agnate.  (C.  5, 
30,  4.)  Justinian  took  away  the  supremacy  of  the  agnatic 
relation,  and  gave  the  ttUela  to  the  nearest  of  kin,  whether 
agnates  or  cognates.     (Nov.  118,  4-5.) 

3.  The  Patron  and  Patron's  Children, — A  freedman  had  no 
agnates  except  his  descendants,  if  he  had  contracted  a  legal 
marriage  (Justae  nuptiae)  ;  and  they,  of  course,  could  not,  in  the 
nature  of  things,  be  his  tutores.     The  place  of  agnates  was 


Under  the  same  statute  of  the  XII  Tables,  the  tuUla  of  freedmen  and 
freedwomen  belongs  to  the  patrons  and  their  descendants.  This  iuisia  is 
called  statutory  {legitima).  The  statute,  indeed,  does  not  provide  for  this 
by  name ;  but  by  interpretation  this  has  been  received  just  as  if  it  had  been 
brought  in  by  the  express  words  of  the  statute.  For  from  the  very  fisurt  that 
the  statute  ordained  that  the  inheritances  of  freedmen  and  freedwomen  thai 
died  intestate  should  belong  to  the  patrons  and  their  descendants,  the 
ancients  believed  that  it  intended  the  tutela  also  to  belong  to  them.  This  is 
confirmed  by  the  consideration  that  the  statute  has  ordained  that  the  agnates 
it  calls  to  the  inheritance  shall  act  also  as  tutores;  and  by  the  general  mle 
that  where  the  gains  from  succession  are,  there  also  ought  to  be  the  burden 
of  tutela.  ^  The  general  rule,"  we  have  said ;  because  if  a  woman  manumits 
a  person  under  puberty,  she  herself  is  called  to  the  inheritance,  although 
someone  else  is  tutor,    (J.  i,  17,  pr. ;  G.  i,  165,  as  restored.) 

A  slave  is  freed  when  two  yean  old  by  his  joint-masterB.  The  maateri  both  die. 
One  leaves  a  son  A.,  the  other  a  grandson  B.  (a  son's  son).  Does  the  tvtda  go  to 
A.  and  B.  jointly,  each  representing  the  interest  of  the  respective  patrons,  or  dooa  A., 
as  being  a  degree  nearer,  exclude  B.  f  A.  was  sole  tittor,  and  if  be  died,  then  B.  took 
the  office.     (D.  26,  4,8,  7.) 

4.  The  tutela  of  a  parent  over  his  emancipated  children. 

The  potestas  over  children  resembled  the  ownership  {domi- 
nium) of  slaves.  In  like  manner,  the  position  of  an  emancipated 
child  resembled  that  of  a  manumitted  slava  The  resemblance 
extended  to  the  appointment  of  tutores^  and  a  father  emancipat- 
ing a  child  nnder  puberty,  became  his  tutor  in  virtue  of  being 
his  patronus. 

Modelled  on  the  tutela  of  patrons,  there  is  another  received  form  ;  and 
it  also  is  called  statutory.  If  a  man  emancipates  a  son  or  daughter,  a 
grandson  or  granddaughter  by  a  son,  and  so  on,  while  under  the  age  of 
puberty,  he  will  be  their  statutory  tutor.    (J.  i,  18,  pr.) 

An  ascendant  also  is  regarded  as  standing  in  the  place  of  a  patron,  if  he 
has  had  reconveyed  to  him  a  daughter,  granddaughter,  or  great  grand- 
daughter formerly  in  mancipio,  and  by  manumitting  her  has  obtained  over 
her  a  statutory  tutela.  His  descendants,  however,  are  reckoned  to  stand  in 
the  place  of  a  tutor  fiduciarius  j  whereas  a  patron's  descendants  gain  tlie 
same  tutela  that  their  fathers  had.    (G.  i,  175.) 

The  FiDtJOlART  Tutor  {pitor  fidudariiu),  according  to  Gbins, 
was  the  person  that  figured  in  the  emancipation.  If  instead  of 
re-mancipating  the  son  to  his  father,  after  the  third  sale,  the 
pater  fiduciarixu  manumitted  the  son,  he  became,  as  we  have 
seen,  the  patron,  and  therefore  tutor  to  the  son.     (See  p.  213.) 

Modelled  on  the  ttttela  of  patrons,  there  is  again  another  received  kind 
caXXt^fiduciaria  tutela^  and  especially   so  called,  over  emancipated  persons 
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Exception.— The  tutela  of  Latins  (male  or  female),  under  the  age  of 
puberty,  belongs  not,  like  their  goods,  to  those  that  manumitted  them,  but  to 
chose  that,  before  mantunission,  were  their  owners  ex  jure  Quiritium,  I^ 
therefore,  a  female  slave  is  yours  ex  jure  Qutrittum,  and  mine  m  donis,  and 
is  manumitted  by  me  alone,  and  not  by  you  as  well,  she  can  become  a 
Latin,  and  her  goods  belong  to  me  ;  but  the  futela  over  her  is  open  to  you. 
So  the  lex  Junta  provides.  If,  therefore,  she  is  made  a  Latin  by  a  man  to 
whom  she  belonged  both  in  bonis  and  ex  jure  Quiritium^  both  her  goods 
and  the  tutela  over  her  belong  to  the  same  person.    (G.  i,  167.) 

But  in  the  Institutes  of  Justinian,  ^^ fiduciary  tutor**  has  a 
different  meaning ;  it  applies  to  the  children  of  a  parent  who 
has  emancipated  a  child,  affcer  the  analogy  of  the  patron's 
children. 

There  is  again  another  land  called  tutela  fiduciaria.  If  an  ascendant 
manumits  a  son  or  daughter,  grandson  or  granddaughter,  and  so  on,  while 
*mder  the  age  of  puberty,  he  obtains  a  statutory  tutela  over  them.  If  now 
he  dies,  and  there  are  male  descendants  alive,  tiiey  h&cova^Jiduciariitutores 
of  their  sons,  or  brother  or  sister,  and  the  rest.    Q.  i,  19,  pr.) 

But  when  a  Patron  that  is  statutory  tutor  dies,  his  children,  too,  are 
statutory  tutores.  The  reason  is,  that  a  son  of  the  deceased,  if  not  emanci- 
pated by  his  father  while  alive,  would,  after  his  death,  become  sui  juris^  and 
would  not  £ei11  back  into  ih^potestas  of  his  brothers,  nor  therefore  into  their 
tutela.  But  if  the  freedman  had  remained  a  slave,  he  would  have  been  in 
exactly  the  same  legal  position  in  regard  to  his  master's  descendants  after 
the  master's  death.  They  are  called  to  the  tutela,  however,  only  if  they  are 
of  full  age.  This  is  a  general  rule  laid  down  by  our  constitution,  to  be 
observed  in  every  case  of  tutela  or  of  curatorship.    (J.  i,  19,  pr.) 

III.  Tvtela  Dativa. — If  no  tutor  were  appointed  by  will  to  a 
ptqnllu8y  and  if  he  had  no  agnates  that  could  act  as  tutores^ 
power  was  given  to  certain  magistrates  to  appoint  a  tutor. 
The  tiUor  given  by  a  magistrate  was  called  by  Justinian  dativus, 

1.  The  appointment  of  a  tutor  fell  to  a  magistrate  in  various 
case& 

1*.  If  there  wm  no  other  tutor  {teitamentarku  or  legUimui).    (J.  1,  22,  pr.) 
2^  If  a  testamentary  tiutor,  after  accepting  o£ELce,  was  ezciued,  or  removed  for 
misoondnct,  the  legUimi  tutorea  did  not  succeed,  but  the  magistrate  having  got  the 
case  into  his  hands,  appointed  a  new  tutor  himself.     (D.  26,  2, 11,  1.) 

Further,  the  Senate  resolved  that  if  the  tutor  of  a  pupillus  (male  or 
female)  is  removed  from  his  office  on  suspicion,  or  excused  on  some  lawful 
ground,  another  tutor  shall  be  appointed  in  his  place.  In  this  case  the  former 
tutor  loses  his  office.    (G.  i,  182.) 

8^  In  like  manner,  so  long  as  there  is  a  possihility  that  a  testamentary  tulor  makj 
mctf  the  legitimi  UUorea  are  excluded,  and  meanwhile  a  temporary  tutor  is  appointed 
by  the  magistrate. 


under  the  same  statutes.  Again,  if  one  was  appointed  unconditionally,  as 
long  as  no  heir  under  the  will  appeared,  so  long  a  tutor  might  be  demanded 
under  the  same  statutes.  He  ceased  to  be  tutor  if  the  condition  was  fulfilled, 
or  the  day  came,  or  the  heir  appeared.    (J.  i,  20,  i  ;  G.  i,  186.) 

4°.  If  a  tutor  was  taken  by  the  enemy,  a  statutory  substitute  might  be 
demanded  under  these  statutes.  He  ceased  to  be  tutor  if  the  one  that  was 
taken  returned  to  the  State ;  for  the  latter  on  returning  recovered  his  office 
by  XicA  jus postliminiu    (J.  i,  20, 2  ;  G.  i,  187.) 

6^.  In  the  absence  of  the  ^tor,  or  if  the  iiUar  cannot  on  account  of  his  own  penooal 
interest  give  bis  authority,  another  <titor  may  be  appointed  by  a  magistrate  for  a 
single  object — as,  £.^.,  to  authorise  the  jnipi^^iM  to  accept  an  inheritance.  (D.  26,  5^  9.) 

2.  The  appointment  of  ixstoreB  was  not  part  of  the  ordinary 
jurisdiction  even  of  the  higher  magistrates ;  it  belonged  only 
to  those  upon  whom  it  was  specially  conferred  by  some  enact- 
ment.    (D.  26,  1,  6,  2.) 

If  anyone  had  no  tutor  at  all,  he  was  given  one—in  the  city  of  Rome  by 
the  urban  Praetor  and  a  majority  of  the  tribunes  of  the  commons  under  the 
Ux  AHlia;  in  the  provinces  by  the  presidents  of  the  provinces  under  the  /cr 
JuHa  et  Titia.    (J.  i,  20,  pr.;  G.  i,  185). 

All  these  usages  are  observed  alike  both  in  Rome  and  in  the  provinces.  At 
Rome  the  Praetor  appoints  the  tutors  in  the  provinces,  if  the  case  happens 
there,  the  president  of  the  province.    (G.  i,  183,  as  restored.) 

But  tutores  ceased  to  be  appointed  for  puptlli  under  these  statutes,  after 
first  the  Consuls,  and  then  under  the  constitutions  the  Praetors,  began  to 
appoint  tutores  for  puptlli  of  both  sexes  after  inquiry.  For  the  statutes 
written  above  made  no  provision  for  exacting  security  from  the  tutores  that 
the  property  of  ih^pupilli  should  be  safe,  nor  for  forcing  tutores  to  discharge 
the  duties  of  the  office.  But  the  law  now  in  use  is  this,  that  at  Rome  the 
prefect  of  the  city,  or  the  Praetor  in  the  exercise  of  his  jurisdiction,  and  in  the 
provinces,  the  presidents  after  inquiry,  or  the  magistrates,  by  order  of  the 
presidents,  if  the  resources  of  the  pupillus  are  not  great,  are  to  appoint  the 
tutores,    (J.  I,  20,  3-4.) 

But  we  have  by  our  constitution  cut  short  all  difficulties  of  this  sort  in 
regard  to  persons,  and  without  waiting  for  the  presidents'  orders  have 
arranged  thus  : — If  the  resources  of  the  pupillus  or  adult  amount  to  five 
hundred  solidly  then  the  defenders  of  the  cities  (defensores  dvitatum)  (to- 
gether with  the  chief  religious  personage  of  the  same  city,  or  before  other 
city  officials),  or  the  magistrates  or  the  judge  at  Alexandria,  are  to  appoint 
tutores  or  curators  ;  and  they  in  turn  are  to  give  the  statutory  security 
according  to  the  standard  laid  down  in  the  same  constitution — namely  this, 
that  it  shall  be  at  the  receivers'  risk.     (J.  i,  20,  5.) 

The  president  of  a  province  could  not  appoint  u  tutor  anyone  whose  domicQe  wss 
out  of  his  province.  (D.  26,  6,  I,  2.)  The  municipal  mBgietrates  (D.  26,  5,  3)  and 
the  decurumes,  if  there  were  no  other  persons  authorised,  could  appoint  tutorta.  (D. 
26,  5,  19.)     The  Lex  A  tilia  dates  from  before  B.  0. 186.     The  Lex  Julia  dt  Titia  B.a  SL 


hux9  uppuiDtineiii;  oi  a,  Fuwr  bu  »  pupiuue, 

V,  Women  were  bound  to  apply  to  the  proper  magiBtrate  for  tutores  to  their 
children,  whether  legitimate  or  natural,  and  ajso  to  their  grandchildren.  (C.  5,  81, 
11 ;  D.  88, 17,  2,  28.)  The  penalty  imposed  on  a  mother  who  neglected  or  refused  to 
fulfil  this  duty,  was  the  loss  of  her  share  in  the  child's  inheritance.     (D.  26,  6,  2, 1.) 

2*.  Freedmen  were  equally  bound  to  apply  for  a  tutor  to  the  children  of  their 
patron.  If  they  neglected  to  do  so^  they  were  considered  wanting  in  their  duty  of 
reverence  {ob$equvum),  and  were  therefore  ungrateful  {inffraU),     (C.  5,  81,  2-) 

No  others  were  bound  to  see  that  a  pupiUtu  was  provided  with  a  tutor,  but  any 
relative  of  the  pupQius  or  any  friend  of  his  family  oould  with  propriety  make  the 
application.  (D.  26,  6,  2,  pr. ;  G.-5,  81,  5.)  A  creditor  of  the  pupUiua  was  not  in  the 
first  instance  allowed  to  ask  for  a  tutor  to  enable  him  to  carry  on  his  suit,  but  he 
ought  to  ssk  the  relatives  or  other  friends  of  the  pupiUus  to  find  a  tutor  ;  and  if  they 
did  not,  he  might  then  petition  the  president  for  the  appointment  of  a  tutor,  (D.  26, 
«.  2.  8.) 

B.  The  Security  (Satisdatio)  required  from  Tkiores, 

A  tutor  in  certain  cases  was  forbidden  to  act  until  he  pro- 
vided sureties  for  the  faithful  discharge  of  his  duties.  Auy 
acts  done  by  him  before  giving  security  were  null  and  void 
(C.  5,  42,  1),  unless  the  acts  were  absolutely  necessary,  and 
admitted  of  no  delay.  (C.  5,  42,  5.)  All  tutorea  were  not 
obliged  to  give  security. 

1.  Testamentarii  tutores  were  not  required  to  give  security. 
That  the  property  of  persons  (male  or  female)  that  are  pupilU^  or  under 

curators,  may  not  be  wasted  or  lessened  by  the  tutores  or  curators,  the  Praetpr 
takes  care  that  both  tutores  and  curators  shall  give  security  on  that  score. 
This  is  not,  however,  without  exceptions.  Tutores  appointed  by  will  are 
not  compelled  to  give  security,  because  their  honour  and  diligence  have 
been  approved  by  the  testator  himself.  Ag^in,  tutores  or  curators  appointed 
after  inquiry  [by  the  Praetor  or  president  of  the  province],  are  [often]  not 
burdened  with  giving  security ;  because  only  fit  persons  are  chosen.  (J.  i, 
24,  pr. ;  G.  i,  199-200.) 

Tutores  and  curators  ought  to  give  security  in  the  same  way  as  procurators, 
according  to  the  words  of  the  Edict.  But  sometimes  they  are  let  off  itoxa 
giving  security.    (G.  4,  99.) 

2.  Legiiimi  tutores  were  required  to  give  security.  But  the 
patron  and  patron's  children  were  not  compelled  to  give 
security  for  their  freedman  pupilhu,  if  they  were  in  a  good 
position,  and  the  pupillus  had  little  property ;  but  if  the  patron 
was  not  of  great  respectability  (vulgaris  et  minus  honeata),  he 
was  not  exempted  from  the  necessity  of  giving  security  imposed 
on  all  other  Ugitimi  tutores.  (D.  26,  4,  5,  1.)  The  patron  must 
also  give  security  if,  out  of  hostility  to  his  freedman,  he  had 
refused,  until  compelled,  to  manumit  the  freedman,  ex  causa 
jideicommissi.  (D.  26,  5,  18,  1  ;  D.  27  8,  1,  5.)  If  he  did  not 
give  security,  he  was  not  allowed  to  act  as  tutor. 


magiBiiraies,  aii/er  inquiry  yex  inquisivione),  sumGieuL  connaenoe 
was  reposed  in  their  judgment  to  dispense  with  secnrify.  The 
Pr»tor  and  president  of  a  province  could  not  exact  seonrily. 
When  they  wished  security  to  be  given,  they  sent  the  case 
down  to  the  inferior  magistrates,  with  an  order  to  appoint  the 
tutores  named,  on  their  giving  security.  The  inferior  magis- 
trates in  appointing  tutorea  always  required  security,  and  if 
they  neglected  to  insist  on  security,  they  were  responsible  to 
ihepupillus  for  whatever  loss  might  follow.     (D.  26,  3,  5.) 

The  security  required  was  the  verbal  promise  (Jidejusno)  of 
persons  other  than  the  tutoresy  to  make  good  any  loss  sustained 
by  the  pupillus  (rem  salvam  fore  pupillo)  through  the  misconduct 
of  the  tutor.     (D.  27,  8,  1, 15.) 

The  promise  ought  to  be  made  in  answer  to  the  interrogation 
of  the  pupUluSy  if  he  could  speak  and  was  present,  even  if  he  was 
under  seven,  and  did  not  understand  the  meaning  of  the  words 
(D.  46,  6,  6) ;  if  he  was  not  present,  or  could  not  speak,  his 
slave  ought  to  put  the  question.  The  master  could  sue  on  the 
promise  to  the  slave  precisely  as  if  it  had  been  made  to  him- 
self. If  the  pupillus  had  no  slave,  a  di£Sculty  arose,  because  one 
free  person  could  not  be  an  agent  for  another  free  person.  It 
was  only  the  very  individual  that  put  the  question  or  gave  the 
answer,  that  could  sue  or  be  sued  on  the  promisa  In  this 
difficulty,  a  slave  belonging  to  the  State  was  at  first  employed 
{serous  publieus)^  and  as  such  a  person  might  be  regarded  as  the 
slave  of  each  citizen,  he  was  made  the  conduit  pipe  for  the 
pupillus,  and  an  action  (uHlis  actio)  was  granted  against  the 
surety.  When  once  the  ice  was  broken,  the  scruple  abont  the 
representation  of  one  free  person  by  another  gradually  melted 
away,  and  in  later  times  any  person  named  by  the  Prsetor  for 
the  purpose,  or  even  the  magistrate  himself,  could  bind  the 
surety  on  behalf  of  the  pupUlus.     (D.  27,  8, 1, 15.) 

Nominatores  are  those  that  applied  to  a  magistrate  for  the 
appointment  of  a  particular  person  as  tutor.  They  made  them- 
selves responsible  as  suretiea     (D.  27,  7,  2  ;  D.  27,  8, 1,  pr.) 

Affirmatores  are  those  that  have  testified  {ex  inguisitione}  that 
the  tutor  was  a  fit  person  to  hold  the  office.  They  also  were 
regarded  as  sureties.     (D.  27,  7,  4,  3.) 

BESxaAlNTS  ON  INVESTITIVE  Faot&    Eocusatimes  tutorum, 

L  Who  could  not  be  tutores. 

1    Slaves.     (0.5,84,7.) 
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he  is  held  to  have  received  directly  a  tacit  gift  of  freedom,  and  thus  can 
rightly  act  as  tutor.  Clearly,  however,  if  it  is  from  a  mistaken  notion  that 
he  is  free  that  hie  is  appointed  tutor ^  our  dictum  would  be  different  More- 
over, an  appointment  of  another  man's  slave  as  tutor  by  will,  if  uncondir 
tional,  is  void.  But  if  the  appointment  runs  thus,  "  when  he  becomes 
free,"  it  is  valid.  An  appointment,  however,  of  one's  own  slave  in  that 
way  is  void.    (J.  i,  14,  i.) 

Ulpian  sajB  (D.  26,  2,  10,  4)  thftt  even  if  the  olauae  *<  when  he  is  free "  is  no^ 
inserted,  it  is  to  be  implied. 

2.  Aliens  {peregrini)  and  (Latini  Juniani),  by  the  lea  Junia, 
(Norbana)  ;  (Ulp.  Frag.  11,  16) ;  but  Latins  could  be  pupilli 
(p.  713), 

3.  A  madman  (Juriosus\  or  a  man  under  twenty-five  {minor)^  if  appointed 
tutor  by  will,  comes  into  oiSice  on  coming  to  his  senses,  or  on  attaining 
the  full  age  of  twenty-five.    (J.  i,  14,  2.) 

4.  The  deaf  and  dumb  could  not  give  that  oral  consent 
required  in  the  auctoritas,  and  therefore  could  not  be  tutorea, 
(D.  26,  1,  17.) 

5.  Persons  under  twenty-five  {minores  viginti  quinque  annis) 
could  not  be  tutareSf  but  subjection  to  the  potesUis  was  no  dis- 
qualification.    (D.  27,  1,  10,  7.) 

Not  only  a.  pat^amt'tias  but  Siji/ius/amitias  also  may  be  appointed  tutor^ 
Q.  I,  14,  pr.) 

Persons  under  twenty-five  were  formerly  excused.  But  our  constitution 
now  so  entirely  forbids  them  even  to  aspire  to  become  tutor  or  curator,  that 
there  is  no  need  of  excuse.  That  constitution  provides,  also,  that  neither  a 
pupillus  nor  a  young  man  (under  twenty-five)  shall  be  called  on  to  act  as 
statutory  tutor.  For  it  was  an  anomaly  that  persons  known  to  need  others' 
aid  in  administering  their  own  affairs,  and  guided  by  others  over  them,  should 
enter  on  the  tuiela  or  curatorship  of  some  one  else.    (J.  i,  25,  13.) 

6k  The  same  rule  is  to  be  observed  in  the  case  of  a  soldier,  so  that  nol 
even  though  he  wishes  it  can  he  be  admitted  to  the  office  of  a  tutor,    (J.  i^ 

25,  14.) 

7.  Again,  no  lawsuit  that  a  tutor  or  curator  has  with  the  pupillus  or 
yoimg  man,  is  an  excuse  that  he  can  offer,  unless,  indeed,  the  whole  of  his 
goods  or  the  inheritance  is  in  dispute.    (J.  i,  25,  4.) 

This  mnrt  be  taken  to  be  repealed  by  Nov.  72, 1,  whioh  exempted,  however,  the 
mother  of  the  pupiOiut, 

8.  Monks  and  Bishops.     (Nov.  123,  6.) 

9.  Those  that  push  themselves  forward  to  be  appointed,  an 
give  bribes  for  that  purpose.     (D.  26,  5,  21,  6.) 

10.  Only  those  could  be  tutores  in  a  will  with  whom  the 
testator  had  the  testamenti /actio,     (See  Book  XXL,  Teatamentum^ 


5,  35,  1  ;  D.  26, 1,  18.)  The  office  of  tutor  was  considered  to 
belong,  in  a  sense,  to  the  jus  publicum.  But  before  the  end  of 
the  fourth  century  A.D.,  a  practice  grew  up  of  petitioning  the 
Emperor,  when  there  was  no  testamentary  or  statutory  tutor^ 
to  appoint  the  mother  tutor  to  her  children.  She  was  obliged 
to  take  an  oath  not  to  marry  again.  From  Papinian  we  learn 
that  a  Prsdtor  could  fall  into  the  mistake  of  supposing  it  to 
be  obligatory  to  confirm  a  mother  as  tutor,  if  she  had  been 
appointed  in  her  husband's  wiQ.  Justinian,  after  several  enact- 
ments (C.  5,  35,  3 ;  Nov.  89,  14  ;  Nov.  94,  2),  finally  decided 
that  the  exclusion  of  women  firom  the  office  of  tutor  should  be 
retained,  except  in  the  case  of  mothers  to  their  children,  or 
grandmothers  to  their  grandchildren.  These  were  to  be  pre- 
ferred to  all  collaterals  next  after  the  testamentary  tut/oresj  if 
they  were  willing  to  abstain  from  a  re-marriage,  and  to  renounce 
the  benefit  of  the  Senatua  Constdtum  Velleianum^  which  disabled 
women  from  binding  themselves  for  other  persons.  (Nov. 
118,  5.) 

II.  Exemptions  (Excusationes). 

The  office  of  tutor  was  obligatory  on  all  persons  duly 
appointed.  I^  after  having  begun  to  act,  a  tutor  withdrew 
without  a  legal  ground  of  release  (eacuaatio)^  he  could  be 
removed  from  the  office  with  infamy  (D.  26,  7,  6.  2),  while 
continuing  responsible  for  all  loss  sustained  by  the  pupilbu 
in  consequence  of  his  withdrawal  The  grounds  of  exemption 
were  very  numerous,  and  must  have  formed  an  important 
branch  of  legal  study,  but  they  are  now  of  little  interest. 

If  it  is  by  false  allegations  that  a  man  has  got  himself  excused  from  the 
office  of  tutoTy  he  is  not  freed  from  the  burden  of  the  office.    (J.  i,  25,  2a} 

(I.)  Complete  exemption  from  the  tuteUu 

1.  Inequality  of  rank. 

1*.  Freeborn  men  {vngtmfui)  were  not  compelled  to  be  UttOTti  to  freedmen  (ftTitfitiiii) 
(P.  26,  6,  27,  1 ;  D.  27,  1,  44, 1.) 

2^  A  senator  was  exempted  from  serving  aa  tvtor  except  to  the  children  of  Senaton. 
(D.  27,  1, 15,  3.) 

2.  Again,  if  enmity  has  moved  a  father  to  appoint  any  one  tutor  by  wili^ 
this  itself  furnishes  him  an  excuse.    (J.  i,  25,  9.) 

We  must  not  admit  the  excuse  of  a  man  that  makes  use  of  this  fact  only, 
that  he  was  unknown  to  the  father  of  Xhtpupilli,  This  is  decided  by  a  rescript 
of  the  late  imperial  brothers  (Antoninus  and  Verus).  Enmity,  however, 
actively  shown  between  a  man  and  the  father  of  the  pupilii  or  young  men, 
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excused  from  acting  as  /i^^r.    (J.  i,  25,  10-12.) 

3.  Inability  of  the  tvtor  to  act. 

i^  Again,  the  fact  that  a  man  is  burdened  .with  three  unsought  iutelae  or 
curatorships,  furnishes  relief  for  the  time,  as  long  as  he  is  in  actual  manage- 
ment The  tuUla  of  several  pupilli^  however,  or  the  curatorship  of  goods 
that  are  the  same,  as  in  the  case  of  brothers,  is  to  be  counted  as  one. 
a- 1,  35,  5.) 

For  the  purpose  of  this  exemption  an  honorary  UiXda  does  not  count  as  a  burden 
(D.  26,  2,  26, 1),  nor  a  (uteto  in  which  there  is  no  property  to  administer.  (D.  27, 1» 
81,  3.) 

2®.  Poverty,  too,  must  be  allowed  as  an  excuse,  if  a  man  can  show  that  he 
is  unequal  to  the  burden  laid  upon  hini.  This  is  decided  both  by  a  rescript 
cf  the  late  imperial  brothers  and  by  one  issued  by  the  late  Emperor  Marcus 
alone.    (J.  i,  25,  6.) 

3*^.  Ill-health,  again,  that  makes  a  man  unable  to  attend  even  to  his  own 
affiiirs,  is  an  admitted  ground  of  excuse.    (J.  i,  25,  7.) 

4^.  In  like  manner,  also,  a  man  that  cannot  read  must  be  excused,  as  the 
late  Emperor  Pius  decided  by  rescript ;  although  even  persons  ignorant  of 
reading  are  fit  enough  to  manage  business.    (J.  i,  25,  8.) 

5^.  A  man  over  seventy,  again,  can  excuse  himself  from  acting  as  tutor 
or  curator.    (J.  i,  25,  13.) 

6°.  Perpetoal  exile :  in  case  of  temporary  exile,  a  curator  is  appointed  instead. 
(D.27,l,29,pr.) 

7^  If  the  property  were  situated  in  a  different  provinoe  from  that  in  which  the 
tntior  nominated  had  his  domicile,  he  could  claim  exemption.  (D.  27,  1,  46,  2; 
D.  27, 1, 10,  4.) 

4.  Privilega 

I^  Tutores  or  curators  are  excused  on  various  grounds.  They  are  often 
excused  because  of  their  children,  whether  in  their  potestas  or  emancipated. 
For  if  a  man  has  three  children  still  alive  at  Rome,  or  in  Italy  four,  or  in  the 
provinces  five,  he  can  excuse  himself  from  acting  as  tutor  or  curator,  just  as 
he  can  from  other  duties,  since  both  of  these  are  public  duties.  Adopted 
children,  however,  do  not  count ;  but  even  if  given  in  adoption,  coimt  to  the 
father  to  whom  they  were  bom.  Grandsons,  again,  if  by  a  son,  count,  for 
they  may  come  into  the  father's  place ;  but  if  by  a  daughter,  they  do  not 
count.  It  is  only  children  still  alive,  too,  that  count  as  an  excuse  from 
serving  as  tutor  or  curator ;  the  deceased  do  not  count  .  But  if  they  have 
been  lost  in  war,  it  has  been  questioned  whether  or  not  they  count ;  and 
it  is  agreed  that  those  alone  count  that  are  lost  in  the  battle-field.  For 
they  that  have  fallen  for  the  Commonwealth,  are  held  to  live  for  ever  in 
their  renown.    (J.  i,  25,  pr.) 

2^  Again,  at  Rome,  grammarians,  rhetoricians,  and  doctors,  and  those 
that,  in  their  own  fetherland,  follow  the  same  professions,  and  are  within  the 
number,  are  relieved  from  acting  as  tutores  or  curators.    (J.  1,  25,  15.) 


Aooording  to  an  epistle  of  Antoninaa  Pius,  the  number  of  profenional  mea 
exempted  in  the  smaller  cities  was  five  dooton  {medici),  three  sophists,  and  three 
grammarians ;  m  the  middling-sized  cities,  seven  doctors,  fomr  sophistB,  and  four  gram- 
marians ;  in  the  largest,  ten  doctors,  five  rhetors  (or  sophists),  and  five  grammarians. 
(D.  27,  1.  6,  2.)  The  nmnber  of  philosophen  was  not  fixed,  because  a  pfailoaopher 
was  a  rarity.  (D.  27»  1,  6,  7.)  But  the  restriction  as  to  the  number,  or  tine  ezeraae 
of  the  profession  in  one's  country,  was  not  scrupulously  adhered  to.  Anyone  property 
instructed,  and  in  the  actual  practice  of  his  profession,  seems  to  have  been  able  to 
procure  exemption.     (D.  27, 1,  6, 10.) 

S".  Jurisconsults,  called  to  the  council  of  the  Emperor,  are  exempt.  (D.  27,  1,  30  pr. ) 

4°.  Military  veterans.  Twenty  years*  service  in  the  army  exempted  soldien, 
except  from  the  tutda  of  sons  of  old  soldiers.  (D.  27,  1,  8,  2.)  Service  in  the  urban 
or  prietorian  cohorts  appears,  irrespective  of  its  length,  to  have  given  exemption. 
(D.  27, 1,  8,  9.)     But  service  in  the  VigUet  exempted  only  for  one  year.     (D.  27, 1, 8,  4.) 

5°.  The  members  of  certain  corporations  were  exempt  from  serving  as  tuioreg, 
except  to  children  of  their  colleagues,  whose  property  was  situated  not  beyond  100 
miles  from  Boma  (D.  27,  1,  41,  3  ;  D,  27,  1,  42.)  The  corporations  enjoying*  thk 
privilege  were  the  builders  {fabri)  (D.  27,  1,  17»  2) ;  the  corn-measurers  {nutunra 
frwnaUa^)  (D.  27,  1,  26) ;  the  bakers  (puions)  (D.  27,  1,  46,  pr.)  Thoee  penoas 
that  attached  themselves  immovably  to  land  for  the  custody  of  a  castle  or  fort  {inqmOimi 
eatircrum)^  were  not  obliged  to  be  tutors,  except  to  the  children  of  those  in  their 
own  condition  attached  to  the  same  castle.     (D.  27, 1,  17, 7.) 

6**.  A  freedman,  managing  the  property  of  his  patron,  when  a  Senator,  was  exempt 
from  the  office  of  tutor ;  but  only  one  freedman  was  allowed  this  exemption.  ((X  £^ 
62, 18.) 

(IL)  Partial  exemption. 

l^  If  the  illness  or  insanity  of  a  tuUir  is  temporary,  a  curator  is  to  be  ^ipointed 
mita  he  recover.     (D.  27,  1, 10,  8  ;  D.  27, 1,  12,  pr.) 

2^  The  late  Emperor  Marcus,  in  bis  half-yearly  ordinances  {semesiria\ 
published  a  rescript,  that  an  administrator  of  the  imperial  treasury  so  long 
as  be  is  in  office  can  be  excused  from  acting  as  tutor  or  curator.  (J.  i,  3$,  i.) 

3.  Again,  persons  away  on  State  service  are  excused  from  acting.  Nay, 
even  if  they  were  tutores  or  curators  before  going  away  on  Stite  service, 
they  are  excused  from  their  offices  as  long  as  they  are  away  on  State  service, 
and  meanwhile  a  curator  is  appointed  in  their  place.  But  if  they  come  back, 
they  must  take  up  the  burden  of  office  again ;  and  they  have  not  a  year's 
relief,  as  Papinian  wrote  in  his  fifth  book  of  answers ;  for  this  interval  those 
only  have  that  are  called  to  a  tutela  for  the  first  time.    (J.  x,  25,  3.) 

4*.  Msgistrates  during  the  continuance  of  their  office.     (D.  27,  1, 17,  5.) 

Persons  in  power  can  excuse  themselves,  according  to  a  rescript  of  the 
late  Emperor  Marcus ;  but  a  tutela  already  begun  they  cannot  abandoo. 

G-  h  25,  3.) 

Those  excuses  could  be  urged  unless  the  nominated  tvior  had  expressly  or  hj  hit 
conduct  renounced  the  benefit  of  them.     (D.  27,  1,  15,  1 ;  O.  5,  68,  2.) 

So,  conversely,  there  is  no  excuse  for  those  that  have  promised  the  fitther 
of  the/if^7&'  that  they  will  administer  the  tutela.    (J.  i,  25,  9.) 
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uDderiAke  the  ofi&oe  (D.  27»  1,  45,  4),  or  had  obtained  their  freedom  by  parcfaase. 
(D.  27, 1, 14,  8.) 

Divestitive  Facts. 

A.  Discharge  of  Thtor  by  Magistrate. 

I.  A  tutor  in  office  might  obtain  a  discharge  by  proving  a 
valid  excuse.  Every  excuse  that  was  sufficient  to  exempt  a 
person  from  undertaking  the  duties  of  tutor  did  not  release 
him  after  he  had  once  entered.     (D.  27, 1,  12,  I.) 

II.  A  tutor  could  be  removed  from  office  for  incompetence  or 
misconduct  {ob  ignaviam  vel  negligentiam  vel  dolum)  (crimen  sus- 
peeti  tutoris).     (D.  26,  10,  4,  4.) 

Those  cease  to  be  tutores  that  are  removed  from  office  on  suspicion,  or 
that  excuse  themselves  on  some  .lawful  ground,  and  lay  down  the  burden  of 
the  office  according  to  the  rules  we  shall  put  forth  further  on.     (J.  i,  22,  6.) 

All  tutores,  however  appointed,  were  liable  to  be  dismissed. 
(D.  26,  10,  9;  D.  26, 10,  1,  5.) 

We  have  shown  who  may  inquire  into  the  case  of  a  suspected  tutor; 
let  us  now  see  who  may  fall  under  suspicion.  All  tutores  may,  whether 
appointed  by  will,  or  of  any  other  kind.  Even  a  statutory  tutor,  therefore, 
can  be  accused.  What  then  if  he  is  a  patron  ?  Still  we  must  say  the  same, 
provided  always  we  bear  in  mind  that  his  reputation  (Jama)  must  be  spared 
even  although  he  is  removed  on  suspicion.    (J.  i,  26,  2.) 

A  tutor  could  be  removed  in  the  following  cases : — 

1°.  If  he  was  obliged  to  give  security,  and  began  to  ad- 
minister without  doing  so,  he  was  compelled  to  produce  his 
sureties  on  pain  of  removal.     (C.  5,  42,  2.) 

2**.  If  after  interfering  with  the  administration  he  refused  to 
go  on.  he  could  be  removed     (D.  26,  7,  5,  2.) 

3°.  If  he  neglected  or  refused  to  give  the  pupillus  mainten- 
ance out  of  the  property  of  the  pupillus,  he  could  be  removed. 

If  a  tutor  does  not  appear,  when  an  action  is  brought,*  to  have  a  mainten- 
ance decreed  for  his  pupillus,  2l  letter  of  the  late  Emperors  Severus  and 
Antoninus  provides  that  his  pupillus  shall  be  put  into  possession  of  his 
goods.  Those  goods  that  will  be  injured  by  delay  are  to  be  sold  off. 
Therefore  he  that  does  not  furnish  maintenance  can  be  removed  as  if  on 
suspicion.  But  if  he  does  appear,  and  alleges  that  no  maintenance  can  be 
decreed  because  the  estate  is  too  poor,  and  if  this  statement  is  a  lie,  it  is 
decided  that  he  is  to  be  remitted  to  the  prefect  of  the  city  for  punishment, 
just  as  he  is  remitted  that  has  given  money  in  order  to  buy  the  office 
oi  tutor.    0.  1,26,9-10.) 

This  leyerity  was  not  employed,  If  the  ttitor  was  not  in  f  anlt  If  a  tuUrr  went 
Away  without  authorising  any  maintenance,  his  relatives  were  summoned  before  the 
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busineBB  without  haying  time  to  attend  even,  to  his  own  affairs,  and  there  was  a 
probability  of  his  retam,  appointed  a  curator  to  give  the  pu^nUut  maintemanoe. 
(D.  27,  2,  6). 

4°.  A  tutor  was  removable  if  in  the  administration  he  acted 
with  a  deliberate  disregard  of  the  interest  of  the  pupillus  (dolus)^ 
or  with  such  gross  negligence  as  is  scarcely  to  be  distinguished 
from  wilful  misconduct  {culpa  lata),     (D.  26,  10,  7,  1.) 

A  suspected  tutor  is  one  that  does  not  discharge  his  duty  honourably, 
even  although  he  is  solvent ;  so  Julian  too  declared  in  a  rescript.  £ven 
before  he  begins  to  discharge  any  duty,  he  may  be  removed  as  if  on  sus- 
picion ;  so  Julian  also  wrote,  and  his  view  is  the  settled  one.    (J.  i,  26,  5.) 

A  tutor  sella,  without  a  decree  of  the  Praetor,  property  inalienable  wifehont  sucb 
decree ;  the  sale  is  void,  but  the  tutor  is  not  removed,  unless  his  intention  is  frauda- 
lent     (D.  26, 10,  3,  18). 

A  tutor  foolishly  or  with  evU  hitention  makes  his  pupiUut  abstain  from  a  solvent 
inheritance.     He  is  removable.     (D.  26,  10,  3,  17). 

Lastly,  we  must  know  that  fraudulent  administrators  of  a  iut^Ia  or  curator- 
ship  must  be  removed  from  office,  even  although  they  offer  security.  For  to 
give  security  does  not  change  the  malevolent  design  of  a  tutor;  it  only  gives 
him  all  the  longer  facilities  for  attacking  the  property.     (J.  i,  26,  12.) 

5**.  For  general  incompetence  (D.  26,  10,  4,  4)  or  carelessness 
a  tator  could  be  removei  {Seyn,iLu%^  ignavia,  rusticitas^  inertia, 
aimplicitas,  inq>tia,)     (D.  26,  10,  3,  18.) 

We  regard  a  man  as  suspected  whose  character  is  such  as  to  bring  sus- 
picion upon  him.  But  a  tsUor  or  curator  that,  although  poor,  is  faithful  and 
diligent,  is  not  to  be  removed  as  if  suspected.    (J.  i,  26,  13.) 

6^  If  the  tutor  has  become  hostile  to  the  pupillusy  he  may  be 
removed,  or  generally  for  any  other  reason  deemed  by  the 
magistrate  sufficient     (D.  26,  10,  3,  12.) 

A  tutor  has  been  appomted  by  a  magistrate  m  ignorance  that  he  had  been  forbidden 
to  act  as  tutor  by  tiie  mother  of  the  pupUlua  in  her  testament  He  is  to  be  removed 
without  discredit  [tine  damno  exiitimationut).    (0.  5,  47, 1.) 

B.  Termination  of  the  Tutela  by  Events. 

I.  Males,  as  soon  as  they  come  to  the  age  of  puberty,  are  freed  from  tuUia, 
Puberty,  Sabinus  and  Cassius  and  the  other  teachers  of  our  school  think,  is 
reached  when  a  man  shows  it  by  the  state  of  his  body  ;  when  (that  is)  he 
can  beget  a  child.  In  the  case  of  those  that  cannot  come  to  maturity — ^tbc 
impotent,  for  example — that  age,  they  say,  is  to  be  looked  to  at  which  men 
reach  puberty  (if  they  ever  reach  it  at  all).  But  the  authorities  of  the 
opposing  school  think  puberty  is  to  be  estimated  by  years ;  that  is,  he  b 
of  the  age  of  puberty  that  has  completed  his  fourteenth  year.    (G^  i,  196^} 
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irccu  iruin  lue  tufc^a.  dui  puueiry  ine  ancienis  wisnea  lo  oe  recKonea  in 
the  case  of  males  not  only  by  years  but  by  the  state  of  the  body.  Our 
majesty,  however,  wisely  thought  it  worthy  of  the  chastity  of  our  times,  that 
since  it  seemed  immodest  even  to  the  ancients  in  the  case  of  females  to 
inspect  the  state  of  the  body,  this  protection  should  now  be  extended  to  the 
case  of  males  also.  We  have,  therefore,  by  the  hallowed  constitution  pub- 
lished by  us,  ordained  that  puberty  in  males  is  to  begin  at  once  on  the 
completion  of  the  fourteenth  year.  The  rule  the  ancients  wisely  laid  down 
with  regard  to  females,  that  after  the  completion  of  their  twelfth  year  they 
should  be  believed  capable  of  marriage,  we  have  left  as  they  ordained. 
0.  I,  22,  pr.) 

2.  In  like  manner  the  iu^/a  is  ended  by  the  death  of  either  ^uiar  or 
pupUlus.     (J.  I,  22,  3.) 

8.  By  change  of  9taini»  {capitis  deminutio). 

i^  By  the  capitis  deminutio  of  the  tutor  too,  since  by  it  his  freedom  or 
citizenship  is  lost,  the  tuteta  comes  entirely  to  an  end.    (J.  i,  22,  4.) 

2®.  But  by  his  minima  capitis  deminutiOy  as  when  he  gives  himself  to 
be  adopted,  statutory  tutela  alone  is  at  an  end,  but  no  other  form.  (J.  i, 
22,4.) 

And  not  only  the  two  greater  forms  of  capitis  deminutio  destroy  the  right 
of  agnates  to  act  as  tutores^  but  even  the  lowest  {minima).  If,  therefore,  a 
father  emancipates  one  of  his  two  children,  after  his  death  neither  can  be 
tutor  to  the  other  by  right  as  an  agnate.     (G.  i,  163.) 

3°.  The  capitis  deminutio  of  the  pupillus  (male  or  female),  however,  even 
although  minima,  takes  away  tutela  in  every  form.    (J.  i,  22,  4.) 

Again,  the  tutela  is  put  an  end  to  if  \}i^  pupillusy  while  still  under  puberty, 
is  adopted  by  arrogatio^  or  transported :  or  again,  if  he  is  reduced  into 
slavery  for  ingratitude  by  his  patron,  or  is  taken  by  the  enemy.    Q.  i,  22,  i.) 

4°.  If  the  tutor  is  appointed  by  will  till  the  fiilfilment  of  a  fixed  condition, 
then  equally  it  happens  that  he  will  cease  to  be  tutor  when  the  condition  is 
fulfilled.    (J.  I,  22,  2.) 

Further,  /f^/^r^^  appointed  by  will  for  a  fixed  time,  at  the  end  of  that  time 
lay  down  their  office.    (J.  i,  22,  5.) 

Remedies. 

A. — In  bbsfeot  of  Bights  ajsh  Duties. 

I.  Duties  of  TSOm-  to  PupUlut. 

1.  Actio  tutdae  directa. — This  is  the  actioa  by  which,  after  the  tutor  has  ceased  to 
hold  office,  he  or  his  heirs  can  be  made  to  pay  damages  to  the  pupUhu  or  his  heirs, 
for  loss  sustained  in  consequence  of  any  unlawful  act  or  omission  in  the  perfonnance 
of  his  duty.     (D.  27,  3,  4,  pr.  ;  D.  27,  3,  1, 16.) 

When  the  tutor  is  under  the  potestcu,  the  action  may  be  brought  by  the  pupUltu 
against  his  patetrfamiliaa,  if  be  has  consented  to  his  son's  acting,  or  himself  interfered 
in  the  administration.     (D.  26,  1,  7  ;  D.  27,  3,  6  ;  D.  27,  S,  4,  1.) 

Except  in  five  cases,  a  tutor  was  not  compelled  to  pay  interest  beyond  the  ordinary 
rate  prevailing  in  the  place  where  the  tuteia  was  performed  {pupUlares  uaurae).  Such 
interest  was  payable  if  the  tutor  neglected  to  get  in  a  debt  or  sue  a  debtor  within  the 
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when  the  tutor  takes  the  money  of  his  pupilUu  for  his  own  use  (C.  5,  66,  1 ;  D.  20,  7, 
7,  4) :  when  he  has  been  required  by  the  testator  or  by  the  Pmtor  to  invest  the 
money  of  the  pupiUut  in  the  purchase  of  land,  and  has  not  done  so ;  when  the  Utior 
falsely  denies  that  the  property  of  the  pupUlus  can  afford  him  a  maintenanoe ;  when 
he  falsely  denies  that  he  has  any  property  belonging  to  the  pupiUus,  and  thereby  the 
pupULus  is  compelled  to  borrow  at  12  per  cent. ;  and  when  he  has  received  12  per  cent 
from  the  debtors  of  the  pupiUus,     (D.  26,  7,  7,  7-10.) 

2.  Actio  utilis  tutdae  directa, 

A  tutor  that  abstained  from  the  administration  altogether  seems  at  first  to  have 
avoided  all  risk  of  paying  dams^es.  The  actio  tutdae  could  be  invoked  only  when  the 
tutor  had  actually  interfered.  If  he  was  once  amenable  to  the  actio  tutdae,  his  omis- 
■ions  were  estimated  equally  with  his  acts ;  but  if  he  took  the  precaution  not  to  act  at 
all,  he  could  not  be  called  to  account  for  mere  omission  to  perform  his  duty.  Tfaii 
defect  was  remedied  by  the  above-mentioned  utUia  actio.     (D.  46,  6,  4,  3.) 

d.  Actio  de  raiionib^us  diatraJiendit, 

This  action  could  be  brought  by  the  pupiUus  or  his  heirs  against  a  tutor  after  tiie 
tutda  was  at  an  end,  to  recover  a  penalty  of  twice  the  vidoe  of  any  property  that 
the  tutor  had  taken  from  the  pupiUua  and  converted  to  his  own  use.  (D.  27,  S»  2,  pr. ; 
D.  27,  8, 1,  24. )  It  was  an  action  given  by  the  XII  Tables.^  Eitbier  the  actio  tutdat 
or  the  actio  de  rationibus  distrahendis  may  be  brought  for  a  criminal  appropriation  ol 
the  property  of  the  pupiUus,  but  not  both.     (D.  27,  3,  1,  21.) 

4.  Those  special  actions  did  not  prevent  the  pupiUus  bringing  against  his  tutor  the 
ordinary  actions  for  damages,  even  during  lus  continuance  in  office.  Such  were  the 
actio  furtif  actio  damni  injuriae,  condictio  fuHivck,  etc.     (D.  27,  8,  9,  7.) 

II.  Responsibility  of  the  heirs  of  a  tutor. 

When  an  action  has  been  brought  against  a  tutor,  and  before  the  proceedings  are 
concluded  the  tutor  dies,  the  action  may  be  carried  on  against  his  heirs,  and  the  full 
amount  recovered  that  could  have  been  obtained  from  the  fvtor  himself.  If  the  tutor 
died  before,  an  action  was  begun  against  him,  his  heirs  oould  be  sued  in  his  stead.  In 
this  case,  however,  their  responsibility  was  not  quite  so  great. 

1.  While  the  heir  was  bound  to  pay  all  the  debts  due  by  the  tutor  to  his  pupiUui, 
he  could  never  be  compelled  to  pay  more  than  the  ordinary  interest  {pvpiUaresusunu), 
and  even  that  only  in  the  discretion  of  the  judge.    (D.  27,  7,  4,  2.) 

2.  The  tutor  was  compelled  to  produce  the  inventories  and  all  writings  relating  to 
the  property,  and  if  he  did  not,  must  pay  damages  according  to  the  amount  stated 
by  tiie  pupiUus  on  oath.  (D.  27,  7,  8,  1.)  But  his  heir  was  not  subjected  to  this 
rigorous  treatment  unless  he  had  the  papers  in  his  possession,  and  refused  to  produce 
them.     (C.  5,  53,  4.) 

8.  The  tutor  was  bound  to  show  ordinary  diligence  and  care,  but  his  heir  w» 
responsible  only  for  such  acts  or  omissions  as  amounted  to  fraud  {dohu),  or  groes 
negligence  undistinguishable  from  it  {culpa  lata).  Entire  abstlnenoe  from  the 
admmistration  was  regarded  as  culpa  lata.     (D.  26,  7,  89,  6  ;  C.  5,54, 2 ;  C.  5,  54, 1.) 

The  actio  de  rationibus  distrahendis  did  not  lie  against  the  heirs,  because  it  was  t 
penal  action,  and  no  action  for  penalties  oould  be  brought  against  the  hehr.  (D.  27, 
8, 1.  23.) 

III.  The  sureties  of  Tutores,     Pidejussores,  NomincUores,  AffrmaiwtM, 
1.  ^etto  ex  Stipulatu  or  Condictio  incerti. 

As  the  security  given  by  the  sureties  of  tutores  was  the  stipulation,  the  remedv 


^  Si  tuUn*  dolo  malo  gerat,  tntupanto ;  quandoque  Jinita  tutda  eseit  furtum  dtipiume 
luito. 
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gromid  for  the  actio  tutdae,  (D.  46,  6,  4,  6.)  The  surety  oould  also  urge  everj 
defence  that  was  competent  to  the  tutor,  (D.  27,  7,  5.)  The  pupillut  was  not  bound 
to  sua  the  tutor  or  his  heirs  before  proceeding  against  the  surety ;  the  surety  was 
treated  not  as  an  accessory  but  as  a  co-principal,  bound  jointly  {in  mjiidwn)  with  the 
tutor,  (C.  5,  57,  1.)  If  there  was  more  than  one  surety,  the  pupHlua  was  not  com- 
pelled to  divide  his  action  amongst  them,  but  oould  sue  whichever  he  pleased  no 
making  over  his  rights  of  action  against  the  co-suretiee.  (D.  46,  6,  12.) 
rV.  The  municipal  magistrates  that  appointed  the  tutor  and  their  hein, 

I.  UtUit  actio  tutelae  directa. 

This  action  was  given  by  a  Senatus  OojuuUum  of  the  time  of  Trajan.  (C.  5,  75, 5.) 
It  was  subsidiary,  ie.,  could  be  brought  only  after  the  actions  against  the  tutor,  his 
heirs  and  sureties,  had  failed  to  satisfy  the  claims  of  the  pupiUut.  (D.  27,  8,  1,  1.) 
It  lay,  if  the  magistrate  had,  after  being  asked,  neglected  to  appoint  a  tutor  (D.  27,  S, 
1,  6),  or  had  appointed  an  improper  person,  or  had  been  satisfied  with  insufficient 
security.  The  heirs  of  the  magistrate  were  bound  only  if  his  negligence  amoanted  to 
culpa  lata.    (D.  27,  8, 6  ;  C.  5,  75,  2.) 

It  is  to  be  observed  that  not  only  are  tuiores  or  curators  liable  for  their 
management  to  the  pupilliy  and  the  young  men  and  the  other  persons ; 
but  also  against  those  that  receive  die  security  a  subsidiary  action  lies, 
which  brings  them  their  last  safeguard.  This  action  is  given  against  those 
that  have  neglected  to  take  security  at  all  from  tutores  or  curators, 
or  have  suffered  improper  security  to  be  taken.  In  accordance  with  the 
opinions  of  the  jttrisprudentes^  as  well  as  under  the  imperial  constitutions, 
it  may  be  brought  further  against  their  heirs  also.    (J.  i,  24,  2.) 

In  those  constitutions,  too,  it  is  set  forth  that  if  tutores  or  curators  do 
not  give  security,  they  may  be  compelled  to  by  taking  pledges  from  them, 
a-  ^  24,  3.) 

But  neither  the  prefect  of  the  city  nor  the  Praetor,  nor  the  president  of 
a  province,  nor  anyone  else  that  has  a  right  to  appoint  tutores^  shall  be 
liable  to  this  action  ;  but  those  only  that  usually  exact  the  giving  of  security. 
G-  i>  24,  4.) 

The  pupUiMM  had  no  preferential  daim  on  the  property  of  the  magistrate,  but  ranked 
along  with  the  other  creditors.     (D.  27,  8,  1,  14.) 

Burden  of  Proof, — ^There  was  a  curious  anomaly  in  this  action,  adopted  as  an 
additional  safeg^uard  to  the  pupiUus.  The  puptUus  was  not  bound  to  prove  that 
the  sureties  were  insolvent  when  they  were  accepted  ;  but  the  magistrate,  to  exculpate 
himiiAlf^  must  prove  that  they  were  solvent.     (D.  27,  8,  1, 18.) 

V.  Duties  of  PupiWui  to  Tutor. 

(1.)  Actio  tutdae  eontraria. 

Like  the  actio  tutelae  directa,  this  action  could  be  brought  only  when  the  tutor  had 
ceased  to  hold  his  office.  (D.  27,  4,  4.)  It  was  given  to  the  tutor  and  his  heirs 
against  the  pupiUus  and  his  heirs,  to  recover  the  expenses  he  had  incurred  on  behalf  of 
the  pupiUus,  and  to  be  indemnified  against  any  outstanding  obligations.  (D.  27,  4,  8, 
9;I>.  27,4,  5.) 

B.  Ik  Bispsot  ov  Invsstitivb  Faots. 

L  Specific  performance  of  the  tutda.  The  Prsetor,  in  the  exercise  of  his  extra- 
ordinary jurisdiction,  could  compel  the  ttUor  to  act.    (D.  26,  7, 1,  pr.) 

II.  When  a  man  wishes  to  excuse  himself,  and  has  more  excuses  than 
one,  but  has  failed  to  establish  some  of  them,  he  is  not  forbidden  to  use  others, 


appointment,  they  ought  to  excuse  themselves,  no  matter  of  what  kind  they 
are — no  matter,  that  is,  in  what  fashion  however  they  have  been  appointed. 
This  is  the  time  allowed  if  they  live  within  one  hundred  miles  of  the  place 
where  they  were  appointed  tutores.  But  if  they  live  more  than  one  hundred 
miles  away,  they  must  reckon  exactly  a  day  for  every  twenty  miles,  and 
thirty  days  besides.  And  yet,  as  Scaevola  said,  the  time  should  be  counted 
so  as  never  to  give  less  than  fifty  days.     (J.  i,  25,  16.) 

The  proper  judge  to  apply  to  was  he  that  appointed  or  oonfiimed  the  ttrfor.  Tea- 
tameniary  or  Ugitvmi  iutores  applied  to  the  president  of  the  province.     (C.  5,  62,  18.) 

llie  tutor  must  apply  in  person,  but  may  deliver  a  written  statement  of  the  grounds 
on  which  he  claims  exemption.  (D.  27,  1,  18, 10 ;  D.  27,  1,  25.)  If  the  friends  of 
the  pupUltti  did  not  contest  the  daim  within  fifty  days  (D.  27, 1,  88),  the  judge  gave 
a  decree  granting  the  exemption.     (C.  5,  62,  8.) 

c.  In  Respect  op  Divestitive  Facts. 

L  Those  released  for  proper  groonds  of  exemption  followed  the  prooedare  just 
explained. 

II.  Removal  of  tutor.     Crimen  sutpeeH  tutoris. 

It  is  to  be  observed  that  the  charge  against  a  tutor  on  suspicion  comes 
down  from  the  statute  of  the  XII  Tables.     (J.  i,  26,  pr.) 

l^  The  object  of  this  accusation  was  simply  to  remove  the  tutor  from  office,  and, 
therefore, 

If  a  tutor  or  curator  is  brought  to  trial  on  suspicion,  and  afterwards  dies, 
the  trial  on  suspicion  is  at  an  end.    (J.  i,  26,  8.) 

The  right  of  removing  tutores  tried  on  suspicion  has  been  given  in  Rome 
to  the  Praetor,  and  in  the  provinces  to  their  presidents,  and  to  the  procon- 
sul's legatus.    (J.  I,  26,  I.) 

2°.  Next  we  must  see  who  can  accuse  tutores  on  suspicion.  Now  it  is  to  be 
observed  that  this  action  is  quasi-public ;  that  is,  it  is  open  to  all.  Nay,  even 
women  too  are  admitted,  under  a  rescript  of  the  late  Emperors  Sevenis  and 
Antoninus  ;  but  those  only  that  are  led  to  come  forward  for  this  duty  by  the 
strong  ties  of  natural  affection  (Jnetatis  necessitudine) — a  mother,  for  instance. 
But  a  nurse  too,  and  a  grandmother,  and  even  a  sister  may.  And  even  some 
other  woman  the  Praetor  admits  as  an  accuser,  if  he  sees  that  her  disposition 
is  warmly  affectionate,  and  that  without  overstepping  the  modesty  of  her 
sex,  but  led  on  by  her  affection,  she  cannot  endure  the  wrong  done  to  the 
pupillus,    (J.  I,  26,  3.) 

Persons  under  puberty  cannot  accuse  their  tutores  on  suspicion.  (J.  i, 
26,  4.) 

A  contutor  was  bound  to  bring  the  action  against  a  tutor  guilty  of  mismaDage- 
ment  in  the  property  assigned  to  him  on  division.  (D.  26,  10,  8,  pr.)  Freedmen  of 
pupUli  were  considered  to  do  a  grateful  act  in  asking  the  removal  of  the  tutont  tha 
were  wasting  the  property  of  their  pupil-patrons.     (D.  26,  10,  8,  1.) 

But  the  magistrate  had  the  power  of  removing  a  tutor,  although  no  accusatioia 
were  brought  against  him  ;  as,  for  example,  if  in  the  course  of  other  proceedings  it 
appeared  that  the  tutor  was  guilty  of  malversation,  or  was  inoompet^Lt.  (D.  f6, 
10,  3,  4.) 
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4°.  A  tutor  removed  after  trial  on  suspicion  is  rendered  infamous  if 
removed  for  fraud,  but  not  equally  so  if  removed  for  neglect.    (J.  i,  26,  6.) 

A  tutor  was  not  infamoos  if  removed  for  incompetence ;  or  if  not  removed,  but 
saddled  with  a  curator.     (D.  26,  10,  8,  18.) 

Criminal  Proceedings, 

A  freedman,  too,  that  is  proved  to  have  acted  fraudulently  while  tutor  to 
his  patron's  sons  or  grandsons,  is  remitted  to  the  prefect  of  the  city  to  be 
punished.    (J.  1,26,1  J.) 

Thoee  that  bad  neglected  to  make  an  inventory,  or  to  buy  lands,  when  they  had 
money,  as  occasion  offered,  and  were  unable  to  make  good  the  loss,  were  subject  to 
imprisonment.  (D.  26,  7,  49 ;  D.  26, 10,  8,  16.)  It  was  a  criminal  offence  to  pay 
money  to  procure  an  appointment  as  UUor,  or  to  take  money  to  procure  the  appoint- 
ment of  another,  or  fraudulently  to  understate  the  property  of  the  pupUlu9,  or  fraudu- 
lently to  alienate  any  portion  of  it.    (D.  26, 1,  9.) 


Y.—TUTELA  MULIERUM. 

Definition. 

But  for  keeping  women  of  full  age  under  a  tutor^  almost  no  reason  of 
any  worth  can  be  urged.  For  the  common  belief  that  from  the  levity  of 
their  disposition  they  are  often  deceived,  and  may,  therefore,  in  fairness, 
be  guided  by  the  authority  of  tutores,  seems  plausible  rather  than  true. 
(G.  I,  190.) 

Among  aliens,  women  are  not  in  tutela  as  they  are  among  us.  They  are, 
however,  often  after  a  fashion  ;  as,  for  instance,  in  Bithynia,  where  a  statute 
ordains  that  a  woman's  contracts  must  be  authorised  by  her  husband,  or  by 
a  son  over  the  age  of  puberty.    (G.  i,  193.) 

According  to  the  old  law,  a  woman  never  had  legal  indepen- 
dence. K  she  was  not  under  the  potestas,  she  was  ander  manue 
or  tutela.  Between  the  potestas,  ttUela,  and  mantis^  women  were 
never  legally  their  own  masters.  We  learn  from  Cicero  that 
the  ingenuity  of  the  jniisconsnlts  had  been  successful  in  devis- 
ing means  of  escape  from  the  tutela,  although  their  conduct  in 
evading  or  frittering  away  the  old  institution  that  symbolised 
the  supremacy  of  the  male  sex,  did  not  meet  his  approval.  In 
the  reign  of  Claudius,  the  tutela  of  a  woman's  agnates  was 
taken  away,  but  it  seems  from  Leo  (C.  5,  30,  3)  that  Constan- 
tine  revived  the  agnate's  ttUela  along  with  that  of  a  cognate 
brother  of  the  frill  blood.  In  the  time  of  Justinian,  the  tiOela 
of  women  was  on  the  same  basis  as  that  of  men ;  it  was  con- 
fined to  those  under  the  age  of  puberty. 


A.  i^uiies  or  lutor. 

I.  Auctoritas. — A  woman,  like  a  child,  was  incapable  of  enter- 
ing into  certain  legal  trane^ictious  without  the  authority  of  her 
tutor. 

A  woman,  after  the  age  of  puberty,  was  relieved  from  some 
of  the  incapacities  that  attached  to  her  as  a  pupilla.  She  could 
alienate  res  nee  maneipi  (but  not  re^  Tnancipi}^  without  the 
authority  of  her  tutor. 

But,  on  the  other  hand,  res  maneipi  ^  well  as  nsc  maneipi  can  be  trans- 
ferred to  women  2Ji^pupilli  without  the  authority  of  their  tutor.  For  they 
are  allowed  to  better  their  condition  even  without  the  authority  of  their  tmor. 
(G.  2,  83.) 

To  a  woman,  even  without  the  authority  of  her  tutor ^  a  payment  may 
rightly  be  made,  for  he  that  pays  is  freed  from  hi^  obligation.  The  reason 
is  that  a  res  nee  maneipi  a  woman  can  part  with,  as  we  lately  said,  even 
without  the  authority  of  her  tutor.  But  the  conditton  of  this  i5  actual  receipt 
of  the  money.  .  For  if  she  does  not  receive  it,  but  says  she  has,  and  wishes  10 
free  the  debtor  by  crediting  him  with  pa>-ment  without  the  authority  of  her 
tutor ^  she  cannot    (G.  2,  85.) 

If,  therefore,  a  woman  ever  gives  anyone  money  in  loan  without  the 
authority  of  her  tutor ^  as  she  makes  it  belong  to  the  receiver — for  money  is 
a  res  nee  maneipi — she  contracts  an  obligation.    (G,  2,  Si.) 

A  woman  must  have  a  tutor  in  settling  tht^  dowry  (d<»)  on  her  mairiaget  or  ev^n 
after  her  marriage,  if  aha  wished  to  increaae  or  vary  tbd  bettlemetit.  When,  in  Jus- 
tinian's time,  the  perpetnal  tuJLda  waa  ohaolete,  a  curat<ir  waa  named  for  the  porpoee, 
(D.  26,  5,  7.)  XJlpian  adds,  that  the  aathoiit^  of  a  fufor  was  neceMary  to  enable  a 
woman  to  hind  herself  by  oontract,  to  t^e  part  in  the  old  oivil  procedure  (f^^  a<^*s 
ZeiSritimumjucficium)— (for  the  meaning  of  these  term^  ftee  Book  IV.),  or  in  any  leg^ 
transaction  belonging  to  the  j/\M  civUs ;  or  to  permit  her  freadwomen  to  hve  in  cpii- 
tubemio  with  a  slave.     (XJlp.  Frag.  11,  27.} 

Women  of  full  age  manage  their  own  business  for  themselves,  and  it  is 
only  in  certain  cases,  for  form's  sake,  that  the  tutor  iaterposes  his  authority^ 
Often  indeed  the  Praetor  compels  him  to  give  his  authority  even  against  his 
will.     (G.  I,  190.) 

Exception.— The  statutory  iut^ia  enjoyed  by  patrons  and  parents  has  a 
certain  force.  For  they  are  not  compelled  to  authorise  the  making  of  a  will, 
or  the  alienation  of  res  maneipi^  or  the  taking  up  of  obligations,  unless  indeed 
in  the  latter  two  cases  some  weighty  reason  comes  in.  All  these  rules  aie 
established  for  their  own  sakes,  because  to  them  the  inheritances  of  the 
woman  belong  at  death.  Thus  they  are  not  shut  out  from  the  inheritance, 
nor  does  it  come  to  them  impoverished  by  the  alienation  of  the  more  ^^uable 
property,  or  wilfully  burdened  with  debt.    (G.  i,  191.) 

II.  In  the  time  of  Gaius  and  Ulpiau,  the  tutor  had  no  power 
whatever  to  interfere  with  the  management  of  the  womao's 
property.  All  his  powers  were  summed  up  iu  the  aucfortto 
(Ulp.  Frag.  11,  25.) 


L  By  Testament  {Testamentarii  tutores).  Not  only  a  pater- 
fcanilioB^  but  a  husband  whose  wife  was  in  manu,  could  appoint 
a  tutor  to  a  woman.  A  practice  grew  up,  before  the  time  of 
Cicero,  of  leaving  the  name  of  the  tutor  blank  in  the  will,  and 
allowing  the  woman  to  fill  it  up.  It  was  this  that  incurred  his 
sarcastic  observation,  that  whereas  the  laws,  out  of  regard  to 
woman's  incapacity  to  manage  her  affairs,  had  subjected  her  to 
the  control  of  tutores,  the  perverse  ingenuity  of  the  jurisconsults 
had  subjected  the  tutores  to  the  choice  of  the  woman.  (Cic.  pro. 
Murena,  27.) 

To  a  wife  in  manu  just  as  to  a  daughter,  and  to  a  daughter-in-law  in  a 
son's  manus  just  as  to  a  granddaughter,  a  tutor  can  be  given.  In  strict 
propriety  a  tutor  ought  to  be  given  thus  : — "  Lucius  Titius  as  tutor  to  my 
children  I  give  and  leave  by  will "  {do  lego\  or  "  I  give."  But  if  it  is 
written  thus  : — ^  To  my  children  "  or  **  to  my  wife  "  "  let  Titius  be  tutorf*  he 
is  properly  appointed.  To  a  wife  in  manu  it  is  agreed  the  choice  of  a  tutor 
may  be  allowed  ;  or,  in  other  words,  it  may  lawfully  be  left  to  her  to  choose 
for  herself  as  tutor  whom  she  will.  The  form  is  this  : — "  To  Titia  my  wife  I 
give  the  choice  of  a  tutor y"  in  this  case  the  wife  may  lawfully  choose  one 
either  for  her  affairs  generally,  or  for  one  or  two  affairs  only.  The  power  of 
choice  may  be  either  full  or  restricted.  Full  power  is  usually  given,  as  we 
have  just  said  above.  Restricted  power  is  usually  given  thus  : — "  To  Titia 
my  wife  I  give  the  choice  of  a  tutor  once  only,"  or  "twice  only."  Now 
these  two  powers  of  choice  differ  greatly.  A  wife  that  has  full  power  may 
choose  a  tutor  once,  or  twice,  or  thrice,  or  oftener ;  but  a  wife  that  has 
restricted  power  can  choose  no  more  than  once,  if  a  choice  is  given  her  but 
once ;  and  no  more  than  twice,  if  a  choice  is  given  her  but  twice.  Tutores 
given  in  the  will  by  name  are  called  daiivij  those  taken  by  choice  opiivi. 
(G.I,  148-154-) 

II.  Legitimi  tutores. 

1.  Agnates. 

In  old  times  indeed,  as  far  as  the  statute  of  the  XII  Tables  went,  women 
too  had  their  agnates  for  tutores.  But  afterwards  the  lex  Claudia  was 
passed,  which  took  away  tutela  so  far  as  respects  women.  A  male  under 
puberty  has  therefore  for  tutor  his  brother  over  the  age  of  puberty,  or  his 
father's  brother ;  but  women  are  no  longer  compelled  to  have  such  a  tutor. 
(G.  I,  157.) 

2.  The  patron  and  patron's  children  to  freedwomen  (libertae). 
This  case  is  the  same  as  ahready  mentioned,  p.  712. 

IIL  Dativi  tutores, 

1.  A  magistrate  could  appoint  a  ttUor  to  a  woman, — (1)  If 
there  was  no  other  tutor  (UIp.  Frag.  11,  18) ;  (2)  When  the 
woman  has  to  sue  or  be  sued  by  legis  actio  (Ulp.  Frag.  11,  24.) 


iuioTy  no  matter  how  long  he  is  to  be  away.     (G.  i,  173.) 

Exception. — But  to  this  there  is  an  exception.  For  when  z.patronMS  is 
away,  no  freedwoman  of  his  may  ask  for  a  tutor  in  his  room.     (G.  i,  174-) 

To  meet  certain  cases,  however,  the  Senate  has  allowed  a  freedwoman  to 
ask  for  a  tutor  in  the  room  of  htx patrottus  when  away,  in  order,  for  instance, 
to  enter  on  an  inheritance.  The  same  resolution  has  been  come  to  by  the 
Senate  when  the  son  of  the  patronus  is  only  a  pupillus.  For  even  by  the 
lex  Julia  de  maritandis  ordinibus  (on  marriages),  a  person  in  the  statutory 
tutela  of  a  pupillus  is  allowed,  in  order  to  settle  a  dowry,  to  ask  a  tutor 
from  the  urban  Praetor.  No  doubt  the  son  of  a  patronus^  although  under 
puberty,  can  yet  be  made  a  freedwoman's  tutor.  But  he  cannot  authorise 
anything,  because  he  himself  is  allowed  to  do  nothing  without  authority 
from  his  tutor.  Again,  if  a  woman  is  in  statutory  wardship  of  a  madman  or 
a  dumb  man,  she  is  allowed  by  a  Senatus  ConsuUum  to  ask  for  a  UUor  in 
order  to  settle  a  dowry.  In  all  these  cases,  however,  it  is  evident  that  the 
tutela  still  remains  wiA  ih&  patronus  and  his  son.    (G.  i,  176- 181.) 

There  are  several  ways  in  which  a  freedwoman  can  have  a  tutor  of 
another  kind.  If,  for  instance,  she  is  manumitted  by  a  woman,  then  under 
the  lex  Atilia  (or  in  a  province  under  the  lex  Julia  et  Titia)  she  ought  to 
ask  a  tutor.  For  since  patronesses  are  themselves  under  tut&res^  they  cannot 
be  tutores.  Again,  if  a  freedwoman  is  manumitted  by  a  male,  and  with  his 
authority  makes  a  coemptio,  and  therefore  is  reconveyed  and  manumitted, 
she  ceases  to  have  for  tutor  her  patron,  and  begins  to  have  instead  him  by 
whom  she  has  been  manumitted ;  and  he  is  called  her  tutor  fidudetrius. 
Again,  if  a  patron  or  his  son  gives  himself  in  adoption,  she  ought  to  ask  for 
a  tutor  to  herself  under  the  lex  Atilia  or  Titia.  In  like  manner  also,  under 
the  same  statutes,  a  freedwoman  ought  to  ask  for  a  tutor^  if  her  patron  dies 
and  leaves  no  male  child  in  his  household.    (G.  i,  195-195  C) 

2.  As  in  the  case  of  pupilli,  the  Prsetor  and  major  part  of 
the  Plebeian  Tribunes  at  Rome,  and  in  the  provinces  the  pre- 
sident by  the  lex  Atilia  and  the  lea  Julia  and  Utiet,  but  no 
other  magistrate,  could  appoint  iutorea  to  women. 

rV.   Cessicius  tutor. 

Agnates  that  are  statutory  tutores,  and  manumitters,  are  allowed  to  transfer 
the  tutela  of  women  by  an  injure  cessio  (surrender  in  court).  But  the  tuteli 
of  males  they  are  not  allowed  to  transfer ;  for  it  is  held  not  to  be  burden- 
some, because  it  ends  at  the  age  of  puberty.  The  man  to  whom  the  tutela 
is  transferred  is  called  cessicius  tutor.  If  he  dies  or  suffei^  capitis deminutio^ 
the  tutela  returns  to  the  tutor  that  transferred  it  Or  if  he  ^at  transfared 
it  dies  or  suffers  capitis  deminutio^  then  it  leaves  the  tutor  cessicius^  and 
reverts  to  the  man  that  stood  second  as  tutor-^-nexty  that  is,  after  him  that 
transferred  it.    (G.  i,  168-170.) 

But  as  fsLT  as  agnates  are  concerned,  no  question  is  now  raised  in  regard 
to  the  transfer  of  tutela.  For  all  tutela  of  women  by  agnates  was  removed 
by  the  lex  Claudia.  Now,  some  have  thought  that  tutores  fiduciarii  have 
no  right  to  transfSiir  their  office,  since  they  of  their  own  accord  undertook 
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daughter  to  another,  on  the  express  condition  that  she  shall  be  reconveyed 
to  him,  and  has  manumitted  her  when  reconveyed,  one  ought  not  to  say  the 
same.  For  he  is  to  be  regarded  as  a  statutory  tutor y  and  ought,  therefore, 
to  be  privileged  no  less  than  patrons.    (G.  i,  171- 172.) 

Divestitive  Facts. 
L  Change  of  Tutor. 

A  woman  too  can  make  a  coemptio  not  only  with  her  husband  but  with 
an  outsider.  A  coemptio  is  said,  therefore,  to  be  made  either  matrimonii 
causa  or  fiduciae  causa.  For  a  woman  that  makes  a  coemptio  with  her 
husband  in  order  to  stand  to  him  in  a  daughter's  place,  is  said  to  make  a 
coemptio  matrimonii  causa.  But  she  that  in  any  other  case  makes  a  coemptio 
with  her  husband,  or  with  an  outsider,  to  escape  tutela^  for  instance,  is  said 
to  make  a  coemptio  fiduciae  causcL  The  process  is  this  : — If  a  woman  wishes 
to  set  aside  the  tutores  she  has  in  order  to  obtain  another,  with  their  authority 
she  makes  a  coemptio.  Next  she  is  reconveyed  by  the  coemptionator  to  the 
man  she  herself  wishes.  He  then  manumits  her  by  vindicta^  and  forthwith 
becomes  her  tutor— tutor  fiduciarius  he  is  called,  as  will  appear  lower  down. 
(G.I,  1 14-115-) 

Another  use  to  which  the  oomptio  fid^diu  eauM  waa  put,  according  to  Cicero, 
was  the  extinction  of  sacred  rites.  (Cic.  Pro  Murena,  12.)  What  the  nature  of  the 
liability  was,  and  how  it  was  got  rid  of  by  coemptio  with  an  old  man,  Cicero  does 
not  explain.  It  is  interesting  as  a  proof  that  in  some  way  not  stated  by  Gaius 
or  any  of  the  older  authorities,  the  pontifical  college  was  able  to  enforce  those  religious 
obligations  that  were  at  one  time  incident  to  inheritance  in  the  Roman  law,  as  they 
still  are  in  India  at  the  present  day. 

II.  From  tuteta  freebom  women  can  claim  to  be  freed  when  they  have 
three  children  (trium  liberorum  jure) ;  freedwomen,  in  the  statutory  tutela 
of  a  patron  or  his  children,  when  they  have  four.  And  all  other  women  too 
that  have  tutores  of  another  kind,  Atiliam  or  fiduciarii  for  instance,  can 
claim  to  be  free  when  they  have  three  children.    (G.  i,  194.) 

I^  therefore,  a  man  appoints  by  will  a  tutor  to  his  son  and  daughter,  and 
both  come  to  years  of  puberty,  then  the  son  ceases  to  have  a  tutor^  but  the 
daughter  none  the  less  continues  in  tutela.  For  it  is  only  under  the  lex 
Julia  et  Papia  Poppaea  that  women  can  claim  to  be  freed  from  tutela  when 
they  have  children.     (G.  i,  145.) 

III.  What  we  are  saying  does  not  apply  to  the  vestal  virgins.  For  our 
ancestors  willed  that  they  too  should  be  free,  to  honour  their  priestly  office. 
The  statute  of  the  XII  Tables,  therefore,  provided  accordingly.    (G.  i,  145.) 

Remedies. 

It  seems  from  Gaius  that  a  iviw  who,  to  the  manifest  injury  of  a  woman,  refused 
to  give  his  consent,  could  be  compelled  to  perform  his  duty  by  the  Praetor. 

Hence  a  woman  is  given  no  remedy  against  a  tutor  for  what  he  does  as 
tutor.  But  when  tutores  manage  the  affairs  of  a  pupillus  (male  or  female), 
they  must  give  account  to  him  after  puberty,  or  be  liable  to  the  actio  tutelae, 
(G.  I,  191.) 


Definition. 

A  curator  is  appointed  to  a  person  past  the  age  of  puberty  to 
manage  his  affairs,  when  from  any  cause  he  has  become  unfit  to 
manage  them  himself.     The  following  were  the  chief  cases  :— 

I.  Minors. 

Males  above  the  age  of  puberty,  and  marriageable  females,  receive  cura- 
tors till  they  complete  their  twenty-fifth  year.  For  although  they  are  above 
the  age  of  puberty,  they  are  still  of  such  an  age  as  to  be  unable  to  manage 
safely  their  own  affairs.  [Even  among  alien  people  too  they  are  protected, 
as  we  pointed  out  above.]    (J.  i,  23,  pr. ;  G.  i,  197.) 

But  against  their  will  young  men  do  not  receive  curators,  except  for  a  lav- 
suit — for  a  curator  can  be  given  for  some  special  case.    (J.  i,  23,  2.} 

II.  Madmen  (Furioai). 

Madmen,  too,  and  spendthrifts,  although  over  twenty-five,  are  yet  in  the 
curatorship  of  their  agnates,  under  the  statute  of  the  XII  Tables.  (J.  i, 
23,  3.) 

The  words  of  the  XII  Tables  were : — "  K  a  man  is  mad,  or  a 
spendthrift,  and  has  no  guardian,  let  his  agnates  and  men  ot 
his  gens  have  power  over  him  and  his  money."  ^ 

If  a  person  not  under  the  potestas  were  mad,  but  had  not 
reached  twenty-five  years  of  age,  a  curator  was  to  be  appointed 
to  him,  not  as  being  insane,  but  as  a  minor.     (D.  26,  1,  3,  1.) 

III.  Lunatics,  too,  the  deaf,  the  dumb,  the  incurably  diseased,  must  have 
curators  given  them,  for  they  cannot  direct  their  own  affairs.    (J.  i.  23,  4.) 

This  did  not  apply  to  the  blind,  who,  being  able  to  speak,  oould  ^>point  &  pctwn- 
ratpr.     (Panl,  Sent.  4,  12,  9.) 

IV.  Spendthrifts  (prodigi),  A  curator  was  appointed  to  ooe 
who,  in  consequence  of  wasting  his  property,  was  interdicted 
by  the  PrsBtor  from  the  management  of  it.  The  effect  of  such 
an  interdict  was  to  disable  the  spendthrift  from  alienating  or 
encumbering  his  property.  (Paul,  Sent.  3,  4,  7.)2  Women 
could  be  declared  spendthrifts.     (Paul,  Sent.  3,  4,  6.) 

V.  Sometimes,  too,  2ipupillu5  receives  a  curator,  as  when  (to  take  a  case) 
the  statutory  tutor  is  not  a  fit  person  ;  for  to  him  that  has  a  itUar  no  tuiar 
can  be  given.  Again,  if  a  tutor  given  by  will,  or  by  the  Praetor  or  president 
of  a  province,  is  not  fit  to  manage  the  business,  though  guilty  of  no  fraud,  a 


■  Sifwriosiu  escit,  adynatum  fferUiliumque  in  to  ^ewMoqw  qut  poteHas  esto. 
.    .     Ast  ei  cuttoB  nee  etcit 

^  Quando  tua  bona  paUrna  avUaque  nequUia  tua  ditperdU^  liberoique  tuog  ad 
tem  perdueii,  ob  earn  rem  iiU  ex  re  commereioque  interdieo. 


lit  LUC  ruuiii  ui  nnoTES  mai  are  cai;u9cu  iruiii  uicir  uuicci  nut.  pcrxiictnciiuyf 
but  only  for  a  time.     (J.  i,  23,  5.) 

But  if  a  tutor  is  hindered  by  ill  health  or  other  necessary  cause  from  being 
able  to  manage  the  business  of  his  pupillus^  and  ihtpupillus  either  is  not  on 
the  spot  or  is  an  infant,  then  the  tutor  may  choose  anyone  he  pleases  to  act 
at  his  risk,  and  the  Praetor  or  president  of  the  province  will  appoint  him  by 
a  decree.    (J.  i,  23,  6.) 

In  other  cases,  persons  who  were  simple  custodians  were  sometimes  called  curators. 
Thus  the  person  to  whose  custody  an  inheritance  was  entrusted,  pending  the  delibera- 
tion of  the  heirs  as  to  whether  they  would  accept  it  (D.  27,  10,  3).  or  the  birth  of  an 
heir  (D.  27,  10,  8),  was  called  a  curator,  although  his  only  duty  was  to  keep  the 
property  in  safety.     (D.  26,  7,  48.) 

Rights  and  Duties. 

A.  Duties  of  Curator. 

The  duties  of  the  curator  are  substantially  the  same  as  those 
of  a  tutor. 

L  Consent  of  curator  ( Consensus  curatoris). 

The  incapacity  of  a  person  after  the  age  of  puberty  was 
materially  diflFerent  from  that  of  a  pupillus  ;  his  acts  were  not 
void,  but  voidable.  The  chief  object  in  the  intervention  of 
the  curator  was  to  see  that  the  minor  was  not  overreached. 

IL  A  curator  had  the  same  powers  of  administration  as  a 
tutor. 

In  regard  to  actions  brought  against  a  minor  or  other  person 
under  a  curator,  the  rule  was  as  follows : — If  the  minor  was 
present  he  might  be  sued  with  the  consent  of  his  curator,  or 
the  curator  alone  could  be  sued ;  but  if  the  minor  was  absent, 
the  curator  alone  could  be  sued.     (D.  26,  7,  1,  3.) 

III.  In  the  case  of  the  insane,  the  curator,  in  addition  to  the 
administration  of  the  property,  had  the  custody  of  the  person. 
(D.  27, 10,  7,  pr.) 

IV.  A  curator  must  provide  maintenance,  and,  if  necessary, 
education  to  a  minor.     (D.  27,  2,  8,  5.) 

B.  Duties  of  a  Minor,  etc.,  to  Curator  are  the  same  as  the 
duties  of  a  pupillus  to  a  tutor.     (D.  27,  4,  1,  2.) 

Investitive  Facts. 

A.  Modes  of  appointing  Curators. 

I.  Now  a  curator  is  not  given  by  will ;  but  if  given,  is  confirmed  by  decree 
of  the  Praetor  or  president  of  the  province.    (J.  i,  23,  i.) 

This  privilege  dates  as  far  back  at  least  ob  a  rescript  of  Marcus  Anrelins.     (D.  27, 


(C.  1.4,27.) 

II.  Legitimi  Curator es, — By  the  law  of  the  XII  Tables,  thi 
nearest  agnates  ^^ere  tut  ores  to  epeDdthrifl?  (prodtgi)  aod  tjie 
insane  (furiosi),  Anastasiue  included  among  agnates  (for  this 
purpose  as  well  as  inheritance)  emancipated  brothers,  (G  9^ 
70,  5  ;  Ulp.  Frag,  12,  1) 

III.  Curators  appointed  bj  magistrates  {dativi  curatore^y 
The  lex  Plaetoina  seems  to  have  fixed  majority  at  twenty^ 

five,  and  permitted  minors  to  spply  to  the  PrBetor,  who,  on 
proof  of  their  incapacity  to  manage  their  affairs,  would  giv6 
them  a  cur*itor.  This  enactment  also  provided  for  the  appoint- 
ment of  tutored  to  spendthrifts  and  the  insane.  Marcus  Anto* 
ninus  seems  to  have  made  the  appointment  of  curators  to 
minors  obligatory,  whenever  they  desired  any, 

1.  If  there  were  no  curator  provided  by  will  or  legal  succes* 
sion,  a  curator  was  appointed  by  a  magistrate.     (D.  27,  10, 1) 

2.  Curators  are  given  by  the  samt  magistrates  that  give  tuiores.  (J^  ^ 
23,  I.) 

At  Rome  it  is  usually  the  Prefect  of  the  city  or  the  Pr^tor,  in  tk 
provinces  tl:te  presidents,  that  after  inquiry  give  curators.  (J.  i,  25,  3; 
G.  I,  198.) 

On  the  same  grounds,  in  the  provinces  too,  the  presidents  are  to  appoint 
curators.     (G.  1,  198.) 

A  son  waa  to  be  preferrf  (i  to  Any  fltranger  a«  curator  of  an  insane  Efttbeir  or  moikec 
(D.  26,  5,  12,  1  ;  D.  27,  10,  4 ;  D.  27,  10.  1, 1,) 

3.  A  mother  was  bound  to  apply  for  a  curator  to  an  in  sand 
child  (fmiosufif),  but  not  to  a  miuor.  (D.  26,  6,  -2,  1 ;  C.  5, 
31,  6.) 

No  one  could  apply  for  a  en  rat  or  to  a  minor  but  the  miotf 
liimself  (D.  26,  6,  1,  5),  except  when  the  minor  is  sued,  and 
neglects  or  refuses  to  ask  for  a  curator.  Id  this  ease  * 
curator  may  be  appoiotud  on  the  petition  of  the  ci-editor-  (C 
0,  31, 1.) 

B.  Security  {mfJjidotw)  was  required  from  turn  tors  preciseb 
as  in  the  cfise  of  tuloreif.  Until  security  was  given,  the  cur^taT 
could  not  adrainiater,     (G  5,  42,  L) 

Restraints  on  Tnyestitive  Facts  {Excmationes  Curatonm). 

The  office  of  curator,  like  that  of  tutor ^  was  compulaorv  «fl 
those  who  were  duly  nominated-  To  compel  the  perforiuttiK* 
of  the  task  was  within  the  extraordinary  jurisdictiDn  of  titf 


a  curator  witnarew,  ne  coma  be  removea  witn  iniamy  (U.  zo,  v, 
5,  2),  but  continued  responsible  for  all  loss  resulting  irom  his 
refusal  (D,  26,  7,  17.)  ^  Generally  speaking,  a  curator  could 
claim  the  same  exemption  as  a  tutor.  But  there  were  exemp- 
tions confined  to  curators. 

I.  A  man  that  has  been  tukfr  to  anyone,  cannot  be  forced  to  become 
curator  to  the  same  person  against  his  wilL  Nay,  even  although  the  father 
that  appointed  him  tutor  by  will  added  that  he  appointed  him  curator  also, 
yet  he  cannot  be  forced  to  undertake  that  duty  against  his  will.  This  was 
settled  by  a  rescript  of  the  late  Emperors  Severus  and  Antoninus.  (J.  i, 
25,  i8.) 

The  same  Emperors  declared  in  a  rescript  that  a  husband  appointed 
curator  to  a  wife  can  excuse  himself,  even  though  he  concerns  himself  in  her 
affairs.    (J.  i,  25,  19.) 

Divestitive  Facts  were  the  same  generally  as  in  the  case 
of  tutela. 

Bemedies. 

A.  Bemedies  in  respeot  of  Rights  and  Duties. 
L  Duties  of  Curator. 

1.  AcUo  itHUt  eimUiomi  eauia. 

This  action  corresponds  to  the  actio  tuielae  direeta.  It  could  be  brought  only  when 
the  curator  had  ceased  to  hold  office.  (C.  5,  37,  2 ;  G.  5,  37,  14.)  It  provided  the 
same  remedies  as  the  aeHo  UUdae,  and  in  the  same  Court     (D.  27,  3,  32,  6. ) 

2.  Actio  NegoHorum  Oatorum. 

This  action  could  be  brought  during  the  continuance  of  the  curator  in  office,  for 
any  violation  of  his  duty.    (D.  27,  3,  4,  3.) 

Against  heirs  of  curators  the  same  remedies  were  available  as  against  the  heirs  of 
tutons.    (D.  27,  8, 1,  28.) 

II.  Duties  of  minor,  eta,  to  curator. 

1.  AcHo  lUUis  cofUraria  eurationia  causek 

This  was  governed  by  the  same  rules  as  the  action  of  the  tutor  against  his  pupiL 
(D.  27,  4,  1,  2.) 

B.  Bemedies  to  Investitive  Facts  were  the  same  as  in  tutda, 

o.  Bemedies  to  Divestitive  Facts  were  also  generally  the  same ;  but  although  a 
pupiOus  could  not  apply  for  the  removal  of  a  tutor,  a  minor  could. 

Persons  over  the  age  of  puberty  acting  under  the  advice  of  a  family 
council  {ex  consilio  necessariorum\  may  bring  a  charge  against  their  tutores 
on  suspicion.  So  the  late  Emperors  Severus  and  Antoninus  settled  by 
rescript    (J.  i,  26,  4.) 
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First — Definition  of  Universal  Succession  and  Inheritance. 

An  '*  Inheritance  "  {hereditas)  is  defined  as  a  universal  succes- 
sion to  a  deceased  person.  It  is  necessary,  therefore,  to  deter- 
mine what  is  meant  by  universal  succession. 

The  Institutes,  both  of  Gains  and  Justinian,  distinguish 
between  singular  succession  {acquisitio  singularum  rerum)  and 
universal  succession  (acquisitio  per  universitatem).  Examples  of 
singular  succession  fill  Books  I.  and  11.  When  a  person 
acquires  ownership,  usufruct,  servitudes,  emphyteusis,  mort- 
gages, or  acquires  by  contract  rights  in  personam  against 
another, — in  all  these  cases  there  is  said  to  be  singular  succes- 
sion. But  when  a  person  became  owner  of  a  freewoman 
under  the  Senatus  Consultum  Claudianum,  or  obtained  potestas 
over  another  by  arrogatio  (p.  204),  he  was  said  to  acquire  per 
universitatem.  The  distinction  between  those  cases  is  apparent. 
If  I  acquire  from  another  his  house  and  lands,  it  may  be  that  I 
acquire  all  he  has,  but  that  is  an  irrelevant  circumstance ;  I 
acquire  it  as  specific  property,  not  as  being  all  that  he  is  owner 
of.  But  a  peraon  obtaining  the  potestas  is  entitled  to  all  the 
property  held  by  the  person  arrogated.  Again,  the  pater^ 
familias  became  responsible  for  the  debts  of  the  person  arro- 
gated, to  the  extent  of  the  property  acquired  through  the 
arrogation.  Acquisition  per  universitatem  is  thus  much  more 
complex  than  acquisition  of  specific  articles. 


some  duties  all  men  owe,  as  to  respect  the  life  and  liberty  of 
others.  But  there  are  rights  enjoyed  by  particular  individuals 
only,  and  duties  binding  only  particular  individuals :  such  are 
the  rights  that  a  man  has  in  things  belonging  to  him,  and  the 
duties  he  owes  to  others,  either  by  his  own  promise  or  by  the 
provisions  of  law.  Now,  if  we  take  all  the  rights  and  duties  of 
this  sort  that  a  man  has  at  a  given  moment,  we  may  describe 
them  as  constituting  his  legal  personality.  If,  then,  all  these 
rights  and  duties  are  at  one  stroke  transferred  to  another,  there 
is  a  universal  succession.  A  new-comer  steps  into  the  shoes  of 
his  predecessor,  enjoying  the  same  rights  and  duties,  and  may 
be  regarded  as  clothed  ^vith  his  legal  personality.  If  to  this 
we  add  that  the  successor  does  not  acquire  these  rights  and 
duties  piecemeal,  that  the  total  is  not  composed  of  addition 
of  parts,  but  that  all  the  rights  and  duties  are  conveyed  as 
a  whole,  at  one  moment,  by  one  act, — :we  have  got  as  near 
as  a  general  description  can  go  to  the  notion  of  universal 
succession. 

As  thus  described,  the  notion  of  universal  succession  is  too 
large.  In  no  instance  did  the  whole  legal  personality  of  a  man 
pass  to  another.  Thus,  public  offices  could  not  pass,  and  even 
within  the  circle  of  private  rights  and  duties  many  did  not  pass. 
According  to  the  old  law,  a  usufruct  could  not  pass  in  a  univer- 
sal succession ;  and  we  have  seen  examples,  as  in  adstipukuio, 
of  rights  and  duties  so  distinctively  personal  that  they  could 
not  pass  to  another.  Instead  of  saying,  therefore,  all  the  rights 
and  duties  attached  to  a  man  at  a  given  moment  pass  to 
another,  it  is  necessary  to  say,  '*  as  many  such  rights  and 
duties  as  the  law  permits  to  be  transferred." 

Before  proceeding  to  the  great  example  of  universal  succes- 
sion— Inheritance — ^it  will  be  convenient  to  recount  the  other 
instances  mentioned  in  the  Institutes. 

I.  The  Enslavement  of  Women  by  the  Senatus  Consultum 
Clavdianum.  Justinian  mentions  this  as  a  mode  of  universal 
succession.  (J.  3,  12,  1.)  The  master  of  the  slave  with  whom 
a  freewoman  persisted,  after  repeated  warnings,  in  cohabiting, 
could  become  her  owner.  He  was  thus  a  universal  succesisor. 
This  statute  was  repealed  by  Justinian  (p.  169) 

IL  Arrogatio^  Coemptio  in  manum. 

1.  Succession  to  Rights. 


IS  received  by  consent.     (J.  3,  10,  pr. ;  G.  3,  82.) 

If,  for  instance,  a  paterfamilias  gives  himself  in  adoption,  or  if  a  woman 
agrees  to  pass  in  manum^  then  all  their  property,  corporeal  and  incorporeal, 
and  all  debts  due  to  them,  are  acquired  by  the  adopting  father  or  the 
coemptionator^^yi(xp\^  indeed,  those  that  come  to  an  end  because  of  the 
capitis  deminutw;  usufructs,  for  instance,  the  obligation  of  freedmen  to  ser- 
vice contracted  by  oath,  and  all  that  comes  under  a  statutory  proceeding 
{legititnuvt  judicium),     (G.  3,  83.) 

When,  for  instance,  a  pcUerfamilias  gives  himself  to  be  arrogated,  over  all 
his  property,  corporeal  and  incorporeal,  and  over  all  debts  due  to  him,  full 
rights  were  formerly  acquired  by  the  arrogator— except,  indeed,  over  those 
that  come  to  an  end  because  of  the  capitis  cUminutio;  obligations  to  service, 
for  instance,  and  his  rights  as  an  agnate.  Use  and  usufruct,  indeed,  were 
formerly  reckoned  with  these  ;  but  a  constitution  of  ours  has  forbidden  them 
to  be  taken  away  by  the  capitis  deminutio  minima,    (J.  3,  10,  i.) 

But  now  all  acquisition  by  arrogatio  has  been  narrowed  down  by  us  to 
limits  like  those  set  to  parents  by  birth.  Nothing,  indeed,  except  the  usu- 
fruct is  acquired  through  the  filiusfamilicLS  for  a  father,  either  by  birth  or  by 
adoption,  in  all  property  that  comes  to  the  son  from  without ;  the  ownership 
the  son  keeps  entire.  But  on  the  death  of  the  son  adopted  by  arrogatio^ 
while  still  in  the  household  of  his  adoption,  the  ownership  as  well  passes  to 
his  arrogator,  unless  there  are  still  alive  other  persons  that,  under  our  con- 
stitution, come  in  before  the  father  in  respect  of  property  that  he  cannot 
acquire.     (J.  3,  10,  2.) 

2.  Succession  to  Duties. 
(1.)  Hereditary  Debts. 

On  the  other  hand,  the  coemptionator  or  the  father  by  adoption  is  not 
answerable  for  the  debts  of  the  person  given  in  adoption  or  passing  in 
manum^  except  hereditary  debts.  For  those,  since  the  father  by  adoption 
or  the  coemptionator  is  now  himself  the  deceased's  successor,  and  falls  back 
into  the  position  of  heir,  he  is  directly  liable  at  law  ;  while  the  person  gpven 
in  adoption,  or  passing  in  manum,  is  freed,  because  he  or  she  ceases  even  to 
be  the  heir.    (G.  3,  84.) 

(2.)  Debts  contracted  by  the  person  adopted,  or  woman 
married. 

But  for  the  debts  formerly  owed  by  those  persons  on  their  own  account, 
neither  is  the  father  by  adoption  nor  the  coemptionator  liable ;  nor  does  the 
person  given  in  adoption,  or  passing  in  manumy  remain  bound,  for  the 
capitis  deminutio  sets  them  free.  And  yet  against  the  latter  a  utilis  actio  is 
given  by  undoing  the  capitis  deminutio.  If  then  they  do  not  defend  them- 
selves against  this  action,  all  the  goods  that  would  have  been  theirs  if  they 
had  not  placed  themselves  in  subjection  to  another,  the  Przetor  allows  the 
creditors  to  sell.    (G.  3,  84.) 

Sometimes,  further,  we  hold  by  a  fiction  that  our  opponent  has  not  under- 
gone capitis  deminutio.  If,  for  instance,  a  man  or  woman  under  obligation 
to  us  by  contract,  undergoes  this  change  of  status,  a  woman  by  coeinptio, 
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(or  she)  ought  to  give.  But  that  it  may  not  be  m  the  power  of  such  a  person 
to  mar  our  rights,  a  uitlis  actio  against  him  or  her  has  been  brought  in, 
undoing  the  capitis  deminutio; — an  action,  that  is,  in  which  there  is  a  fiction 
that  he  or  she  has  not  undergone  this  change  of  status.     (G.  4,  38.) 

By  the  jut  civUe  arrogation  extinguished  the  debts,  ezoeptiog  hereditaiy  debts,  of 
the  arrogcUus.  This,  however,  was  confined  to  conti^^M^,  and  did  not  apply  to  delicti 
for  which  the  arrogahu  oontinaed  liable  to  be  sued.  (D.  4,  5,  2,  3.)  It  is  not  easy 
to  understand  either  the  rule  or  the  exception  of  hereditary  debts.  But  the  Prstor 
granted  a  utUis  actio  against  the  arrogatUB^  thus  reviving  the  extinguished  debts ;  and 
notwithstanding  that  the  goods  he  possessed  were  now,  in  consequence  of  the  ano- 
gation,  the  property  of  the  arrogaJkir,  the  creditors  were  allowed  to  seise  them  and 
satisfy  themselves.  From  the  next  passage  it  appears  that  in  Justinian's  time  the 
action  was  against  the  arrogtUor,  but  his  liability  was  limited  to  the  goods  he  acquired 
from  the  arrogaiu9. 

On  the  other  hand,  for  all  debts  due  by  the  person  given  in  adoption,  the 
arrogator  is  not  strictly  liable  at  law.  But  he  will  be  sued  on  his  son's 
account  ;  or  if  he  refuses  to  defend  him,  the  creditors  are  allowed  by  our 
magistrates  that  have  such  authority,  to  take  possession  of  the  goods  that 
the  son  would  have  had  in  usufruct  as  well  as  in  ownership,  if  he  had  not 
placed  himself  in  subjection  to  another,  and  to  dispose  of  them  in  the  way 
prescribed  by  statute.     (J.  3,  10,  3.) 

III. — Addictio  Bonorum  lAbertatis  Causa. 

According  to  the  Roman  law,  all  bequests  and  testamentary 
dispositions  fell  to  the  ground  if  no  one  accepted  the  office  of 
heir.  An  insolvent  inheritance  was  very  likely  to  meet  this 
fate,  with  the  result  that  all  the  bequests  of  freedom  became 
void.  To  prevent  this,  an  arrangement  was  introduced  by 
Marcus  Aurelius,  by  which  a  person  having  no  claim  to  the 
inheritance  was  assigned  it  in  default  of  all  heirs,  in  order  that 
the  gifts  of  freedom  might  be  supported.  The  terms  of  the 
rescript  are  given  by  Justinian. 

A  new  case  of  succession  has  been  added  by  a  constitution  of  the  late 
Emperor  Marcus  (Aurelius).  For  if  slaves  that  have  received  freedom  from 
their  master  in  a  will  under  which  no  one  enters  on  the  inheritance,  wish  th« 
goods  to  be  adjudged  to  them  in  order  to  preserve  their  freedom,  their 
prayer  is  heard.  This  is  contained  in  a  rescript  of  the  late  Emperor  Marcus 
to  Popilius  Rufus,  worded  as  follows  : — "  If  to  Virginius  Valens,  who  by  his 
will  gave,  among  other  things,  freedom  to  certain  slaves,  no  successor  in  case 
of  intestacy  appears,  and  his  goods,  therefore,  ought  to  be  brought  to  sale, 
then  the  magistrate  that  looks  after  the  matter  shall,  on  application,  carry 
out  your  wishes,  so  as  to  protect  the  freedom  of  those  to  whom  freedom  has 
been  left  directly,  as  well  as  of  those  to  whom  it  has  been  left  in  the  form  of 
a  trust  The  goods  must  therefore  be  adjudged  to  you,  on  your  giving 
security  to  the  creditors  for  payment  of  the  entire  sum  due  to  each.  Those 
then  to  whom  freedom  has  been  directly  given  shall  be  free  just  as  if  the 
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whom  freedom  has  been  given  directly  shall  become  your  freedmen,  then  to 
this  wish  of  yours,  if  the  persons  whose  status  is  in  dispute  consent,  we  grant 
our  authority.  Further,  that  the  profit  from  this  rescript  of  ours  may  not 
be  brought  to  nought  in  another  way  by  thejiscus,  that  is,  laying  claim  to 
the  goods  ;  those,  too,  that  attend  to  our  affairs,  are  to  know  that  to  any 
advantage  in  money  freedom  is  to  be  preferred :  they  must,  therefore, 
gather  in  the  goods  in  such  a  way  as  not  to  impair  the  freedom  of  those 
that  could  have  gained  their  freedom  if  the  inheritance  had  been  entered  on 
under  the  will."    (J.  3,  11,  pr. — i.) 

One  of  the  slaves  themselves  might  obtain  the  inheritance  on 
the  same  terms.     (C.  7,  2,  15,  pr.) 

This  rescript  comes  to  the  aid  not  only  of  the  g^rants  of  freedom,  but  of  the 
deceased.  It  saves  their  goods  from  being  taken  possession  of  by  the  credi- 
tors and  sold  ;  for  undoubtedly  if  in  such  a  case  the  goods  are  adjudged,  no 
forced  sale  {bonorum  venditio)  follows,  seeing  that  some  one  has  appeared  to 
defend  the  deceased,  and  that  too,  a  fit  person,  who  gives  security  to  the 
creditors  for  the  entire  amount.     (J.  3,  11,  2.) 

In  the  first  place,  then,  this  rescript  applies  whenever  g^rants  of  freedom 
are  made  by  will.  But  what  if  a  man  dies  intestate  after  making  grants  of 
freedom  by  codictllt\  and  the  inheritance  is  not  entered  on  by  a  successor  in 
case  of  intestacy  ?  The  leniency  shown  by  the  constitution  applies.  Cer- 
tainly, too,  no  one  can  doubt  that  if  the  deceased  made  a  will,  and  gave 
freedom  by  codicilli^  then  the  slaves  can  enjoy  their  freedom.     (J.  3,  11,  3.) 

The  constitution  applies,  as  its  very  words  show,  when  no  one  appears  as 
a  successor  in  case  of  intestacy.  As  long,  therefore,  as  it  is  uncertain 
whether  one  will  appear  or  not,  the  constitution  will  not  come  into  force. 
But  as  soon  as  it  is  certain  that  no  one  appears,  the  constitution  will  apply. 

(J.  3i  11,4.) 

If  a  man  that  can  claim  a  full  restoration  of  rights  {restitutio  in  integrum) 
holds  back  from  the  inheritance,  can  the  constitution  come  in  despite  this  1 
We  answer  that  the  goods  ought  to  be  assigned.  What,  then,  if,  after  they 
are  assigned,  in  order  to  uphold  the  grants  of  freedom,  the  man  is  fully 
restored  to  his  rights  ?  Assuredly  we  shall  not  have  to  say  that  the  freedom 
is  to  be  recalled  that  the  slaves  have  once  enjoyed.     (J.  3,  1 1,  5.) 

This  constitution  was  brought  in  to  uphold  grants  of  freedom.  If,  then, 
there  are  none  such,  it  never  comes  into  force.  What,  then,  if  a  master, 
while  alive,  or  in  the  prospect  of  death,  made  grants  of  freedom,  and  with  a 
view  to  avoid  all  question  whether  or  not  this  was  done  to  defraud  creditors, 
the  slaves  wish  the  goods  to  be  adjudged  to  them  ?  is  their  prayer  to  be 
heard?  It  is  better  that  they  should  be  heard,  although  the  words  of  the 
constitution  fall  short  of  this.    (J.  3,  11,  6.) 

But  as  we  clearly  saw  that  many  such  branches  of  the  subject  were  want- 
ing in  this  constitution,  we  passed  a  very  full  one,  into  which  cases  of  many 
kinds  have  been  gathered,  so  as  to  make  the  law  on  this  kind  of  succes- 
sion very  full.    These  cases  anyone  can  learn  by  reading  the  constitution. 

a  3,  II,  7.) 
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The  person  that  obtaiiis  this  addietio  is  regarded  as  heir.  He  is  entitled  to  all 
the  property  of  the  deceased,  and  can  bring  all  actions  that  could  be  brought  by  the 
deceased.  (D.  40,  5,  4,  21.)  The  creditors,  whom  he  ia  bound  to  pay  in  full,  unleM 
they  have  agreed  to  accept  a  composition  (C.  7,  2,  15,  1),  may  sue  him  on  his  promise 
(D.  40,  5,  4,  22),  or,  which  was  more  generally  the  ca^te,  as  if  he  were  their  own 
debtor,  by  utiles  ctctiones.     (D.  40,  5,  3.) 

The  security  required  was  the  simple  promise  of  the  person  to  whom  the  inherit- 
ance was  assigned,  or  sureties,  or  pledges.  (D.  40,  5,  4,  8.)  If  sureties  were  giveo, 
one  of  the  creditors  was  selected  by  the  judge,  to  whom  the  sureties  should  give  their 
.  promise.     (D.  40,  5,  4,  9.) 

In  case  of  competition  among  several  persons  to  obtain  the  inheritance,  they  that 
applied  simultaneously  were  all  chosen  ;  but  if  one  was  prior,  he  was  prefeired,  snb- 
ject  to  his  giving  the  required  security.  (C  7,  2,  15,  4.)  If,  after  one  has  been  ap- 
pointed, another  offen  to  give  freedom  to  all  the  slaves,  if  the  first  applicant  professed 
his  ability  to  manumit  only  some,  then  he  is  preferred  ;  but  no  applicant  is  admitted 
after  a  year.     (0.  7,  2, 15,  5.) 

Justinian  provides  for  another  oontingency,  which  one  would  have  thought  could 
scarcely  occur.  Suppose  some  of  the  slaves  object  to  manumission,  are  their  wishes 
to  be  respected,  so  as  to  prevent  the  others  attaining  their  freedom  ?  It  seems  that  the 
burden  of  patronage  was  so  irksome,  that  it  was  sometimes  better  to  be  the  slave  of 
one  man  rather  than  to  be  the  freedman  of  another.  Justinian  decided  that  the  re- 
fusal of  some  slaves  should  affect  themselves  only,  and  that  the  others  who  desired 
freedom  should  be  allowed  to  enjoy  it.     (C.  7,  2,  15,  2.) 


INHERITANCE. 

{HeREDITAS:  bonorum  possessjo.) 

Definition. 

The  universal  successor  of  a  deceased  person  is  a  heres, 
and  what  he  succeeds  to  is  called  hereditas}  The  heir  steps 
into  the  shoes  of  the  deceased,  enjoying  his  rights,  and  bur- 
dened with  his  responsibilities.  (D.  60,  17,  69.)  The  terms 
hereditas^  heres,  are  employed  (D.  5,  3,  3 ;  D.  50,  16,  130)  when 
the  universal  successor  succeeded  in  virtue  of  his  rights  under 
the  jus  civile;,  when,  however,  he  obtained  his  position  in  virtue 
of  the  intervention  of  the  Praetor,  he  was  called  bonorum 
possessor  (D.  50,  17,  117),  and  what  he  succeeded  to  was  called 
bojia.  (D.  50,  16,  208.)  But  by  whichever  title  a  person  be- 
came universal  successor,  his  rights  and  duties  were  the  same, 

*  ffercditcu  nihil  aliud  est  quam  iticcetsio  in  vniversum  jus  qaod  drfunetut  hdbuit. 
(D.  50,  17.  62.)  Hereditas  is  nothing  else  than  the  sacceMdon  to  the  whole  legal 
IK)sition  the  deceased  held. 
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and  the  difference  in  name,  when  it  occurs,  indicates  merely 
whether  the  title  is  Prastorian  or  deprived  from  the  jus  civile. 
(D.  37, 1,  2 ;  D.  37,  1,  3,  2.)  (See  postea  Intestate  Succession, 
Second  Period.) 

An  inheritanoe  {JieredUat,  bona)  did  not  necessarily  consist  of  corporeal  property  ; 
tbere  need  not  be  a  single  article  ;  what  the  heir  took  was  the  totality  of  rights  and 
duties  possessed  by  the  deceased  at  the  time  of  his  death.  (D.  87,  1,  3,  1  ;  D.  5,  3i 
60,  pr.) 

For  convenience,  both  the  "heres**  and  **honorum  possessor"  will  be  caUed 
"  heir ; "  and  "  hn-editas  "  and  "  bona  "  * 'inheritance." 

Second — Rights  and  Duties  of  the  Heir. 

In  the  Hindoo  law,  which  presents  many  points  of  re- 
semblance to  the  early  Roman  law,  "inheritance"  is  inextric- 
ably mixed  up  with  religious  theories  and  observances.  The 
heir  is  the  person  whose  duty  it  is  to  perform  the  sacred  rites 
to  the  deceased,  and  the  person  whose  duty  it  is  to  do  so  is 
heir.  There  is  plausible  ground  for  the  theory  that  connects 
this  system  of  law  with  ancestral  worship.  An  opinion  has 
been  widely  spread  among  races  of  low  culture,  that  every- 
thing in  nature  has  a  double  or  shadow  of  itself;  that  the 
-warrior  has  a  spirit,  and  so  likewise  his  dog,  and  his  wives,  and 
slaves,  and  his  weapons  of  war,  and  implements  of  domestic 
comfort:.  If  he  dies,  his  spirit  goes  about  disconsolate,  unless  it 
is  provided  with  ghostly  food,  and  surrounded  by  ghostly 
attendants.  In  this  way  is  explained  the  origin  of  sacrifices  of 
food,  weapons  of  war,  trusted  slaves  and  wives,  on  the  death  of 
important  persons.  The  destruction  of  these  was  the  means  of 
setting  their  shadows  or  ghosts  free,  and  thus  enabling  them  to 
reunite  with  the  ghost  of  their  departed  master.  At  all  events, 
there  can  be  little  doubt  that  the  rites  performed  by  the  heir 
were  supposed  to  be  in  some  way  or  other  essential  to  the  com- 
fort of  the  deceased.  The  property  that  the  heir  obtained  was 
necessary  to  enable  him  to  perform  the  sacrifices  required  for 
the  comfort  of  his  ancestor's  soul. 

Where  such  a  state  of  beHef  prevailed,  the  anxiety  was 
naturally  great  to  have  an  heir.  The  man  for  whom  no  rites 
Avere  performed  was  a  miserable  outcast  in  the  ghostly  world, 
-wandering  about  naked  and  disconsolate.  To  avert  this 
calamity,  men  naturally  desired  to  leave  children  behind  them, 
who,  and  whose  children  and  more  remote  descendants,  should 
keep  alive  the  fire  on  the  family  altar,  and  present  the  offerings 
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80  necessary  to  the  happiness  of  their  ancestor.  Moreover, 
there  was  another  side  to  the  picture.  The  dead  had  need  of 
the  living,  but  so  also  the  living  had  need  of  the  dead.  The 
spirits  of  the  departed  were  not  mere  empty  voices ;  t-hey 
retained  power  to  injure,  and  could  blast  those  that  neglected 
to  pay  them  their  dues.  Thus  was  the  family  tied  together, 
the  old  generations  with  the  new,  in  a  bond  of  reciprocal 
services.  Nor,  if  an  ancestor  were  neglected,  had  his  family 
alone  to  rue  the  impiety,  for  his  malignant  influence  might  be 
exerted  against  the  State,  if  it  suffered  the  family  to  do  wrong. 
Hence  the  perpetuation  of  the  family  and  its  sacred  rites  was  a 
matter  of  national  importance. 

This  theory  would  enable  us  to  understand  some  of  the  most 
singular  and  apparently  arbitrary  points  of  the  early  Roman 
law  of  inheritance.  But  the  characteristic  of  Roman  law«  as 
it  has  come  down  to  us,  is.  that  it  is  emphatically,  as  contradis- 
tinguished from  Hindoo  law,  a  purely  secular  system.  If  it 
ever  was  steeped  as  deeply  in  religion  as  the  Hindoo  law,  it 
had  at  an  early  date  relegated  the  religious  element  to  the 
domain  of  moral  duties,  or  to  the  care  of  the  Pontifex  Maximua 
Still  there  are  traces  in  the  authorities  of  an  extinct,  but  once 
vital,  sacerdotal  element  As  a  general  rule,  no  person  could 
acquii'e  by  u^ucapio  unless  he  were  a  bona  fide  possessor  ;  bat  to 
this  "  inheritance  "  formed  an  exception.  A  thief  could  acquire 
the  ownership  of  an  inheritance  after  possession  for  a  single 
year.  Gains  explains  that  the  reason  for  this  strange  sanction 
of  lawlessness  was  the  great  desire  of  the  ancients  to  have 
vacant  inheritances  filled  up,  in  order  that  there  might  be  some 
one  to  perform  the  sacred  rites,  which  were  specially  called  for 
at  the  time  of  death.     (G.  2,  55.) 

On  the  other  hand,  again,  one  is  sometimes  allowed  to  take  possession  of 
what  is  another's,  and  to  acquire  it  by  use ;  and  yet  it  is  held  tl^ere  is  no 
theft,  as  in  the  case  of  things  belonging  to  an  inheritance  of  which  the 
(necessary)  heir  has  not  yet  obtained  possession  ;  for  it  is  held  that  if  there 
be  a  necessary  heir  there  can  be  no  usucapio  pro  herede.    (G.  3,  201.) 

Cicero  carries  us  further  back.  He  says  (De  Leg.  ii,  19, 
47-49)  that  he  has  often  heard  the  son  of  Publius  Scaevok 
repeat  from  his  father  that  no  man  could  be  a  good  Pontifex 
Maximus  who  did  not  know  the  ju%  civile.  Cicero,  in  showing 
the  limits  of  this  proposition,  refers  to  the  jurisdiction  con- 
cerning the  sacred  rites  (saci^a)  to  be  performed  on  one's  decease. 
The  maxim  of  the  XII  Tables  setting  up  as  an  object  the  pei- 
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petuation  of  the  family  worship  {pe^*petua  sacra  aunto),  was 
applied  by  the  Pontifex.  It  was  his  duty  to  see  that  the 
religious  observances  were  duly  performed  That  burden  fell 
upon  the  heir  in  the  firet  instance.  But  this  was  merely  a  duty 
to  be  executed  after  his  accession,  under  the  supervision  of  the 
Pontifex  Maximus  ;  it  had  nothing  to  do  with  his  title  as  heir, 
and  did  not  influence  his  appointment.  Still  the  connection  is 
one  that  deserves  to  be  remembered. 

In  considering  the  duties  of  the  heir,  an  important  line  is  to 
be  drawn  between  his  position  before  and  after  Justinian.  The 
legislation  of  Justinian  forms  the  transition  between  the  ancient 
heir  and  the  modern  executors  or  administrators. 

A.  Rights  of  the  Heir. 

Generally,  the  heir  succeeded  to  all  the  rights  (whether  jus 
in  rem  or  jus  in  personam)  of  the  deceased.  (D.  29,  2,  37  ;  D.  5, 
3,  18,  2  ;  D.  5,  3,  19,  pr.)  The  exceptions  have  been  already 
noticed  in  detail. 

B.  Duties  of  the  Heir  prior  to  Justinian. 

The  daties  of  the  heir  fall  into  two  classes ;  (1)  those  imposed  upon  him  as  a 
universal  successor  {in  universum  iut)  of  the  deceased ;  and  (2)  those  imposed  on 
him  by  the  deceased,  either  in  a  will,  or,  in  later  times,  in  codicUli.  There  were 
important  difFerenoes  between  wills  and  codiciUif  but  it  will  be  convenient  at  present 
to  disregard  these,  and  to  speak  of  aU  creditors,  whether  under  a  will  or  codiciUi, 
as  legatees. 

I.  Duties  of  the  Heir  to  the  Creditors  of  the  Deceased. 

We  have  already  seen  in  detail  for  what  debts  of  the 
deceased  the  heir  was  liable.  The  chief  exception  was  in  the 
case  of  penal  actions.     (D.  35,  2,  32,  pr.)     (Pp.  56,  327,  331.) 

The  heir  was  bound  to  pay  all  the  debts  of  the 
deceased,  even  if  he  obtained  no  property  from  him 
whatever.     (D.  37,  1,  3,  pr.) 

This  was  one  of  the  obligations  that  were  said  to  arise  quasi 
ex  contractu. 

The  rule  of  law  is  the  same  in  the  case  of  an  heir  that  has  come  under 
an  obligation  to  his  co-heir  in  a  proceeding  familiae  erciscundae  on  those 
grounds.     (J.  3,  27,  4.) 

The  heir,  too,  is  understood  to  be  under  an  obligation  on  account  of  the 
legacies,  but  not  properly  by  contract ;  for  the  legatee  cannot  properly  be 
said  to  have  carried  on  any  business  affairs  either  with  the  heir  or  with  the 
deceased.  But  because  the  heir  is  not  bound  ex  maleficio,  he  is  understood 
to  owe  the  legacy  by  a  quasi-contract.     (J.  3,  27,  5.) 
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CONFUSIO, — Wlien  a  creditor  became  heir  to  his  debtor,  or 
a  debtor  to  his  creditor,  the  two  opposite  characters  of  debtor 
and  creditor  were  united  in  the  same  person,  and  the  obli- 
gation was  necessarily  extinguished.  A  person  cannot  be 
debtor  to  himself  or  creditor  to  himsel£  In  this  way  an  obli- 
gation might  be  put  an  end  to,  and  accordingly  confusio  is 
generally  enumerated  as  a  mode  of  extinguishing  obligations. 
It  will  be  seen  presently  that,  owing  to  the  introduction  oi 
inventories  by  Justinian,  confusio  as  a  divestitive  fact  prac- 
tically ceased  to  exist. 

Sepa RATIO  BONORUM, — In  order  to  understand  the  Romau 
law  of  inheritance,  it  is  necessary  never  for  one  moment  to  lose 
sight  of  the  fact,  that  until  the  introduction  of  inventories  by 
Justinian,  from  the  very  earliest  times,  TEE  HEIR  WAS  BOUND 
TO  PAY  ALL  THE  DEBTS  OF  THE  DECEASED,  EVEN  IF  HE  OBTAINED 
NO  PROPERTY  FROM  HIM  WHATEVER,  (D.  37,  1,  3,  pr.)  If  the 
debts  exceeded  the  value  of  the  property  left  to  the  heir — 
in  other  words,  if  the  deceased  died  insolvent — the  inheritance 
was  said  to  be  damnosa.  In  a  few  instances,  however,  even 
prior  to  Justinian,  the  Prestor  allowed  the  estates  of  the  heir 
and  the  deceased  to  be  treated  as  separate.  This  was  called 
the  aeparatio  bonorum,     (D.  42,  6,  1,  pr.) 

1.  When  the  inheritance  is  solvent,  and  the  heir  insolvent, 
the  creditors  of  the  deceased  on  petition  will  obtain  a  separa- 
tion of  the  property  of  the  deceased  from  that  of  the  heir,  sc* 
that  the  creditors  of  the  heir  cannot  recover  any  of  the  pro- 
perty inherited  from  the  deceased  until  the  creditors  of  the 
deceased  are  paid  in  full.     (D.  42,  6,  1,  1.) 

The  creditors  that  obtain  a  separatio  are  paid  in  full  out  A 
the  effects  of  the  deceased,  even  in  preference  to  those  to 
whom  the  heir  has  pledged  property  belonging  to  the  deceased. 
(D.  42,  6,  1,  3.)  But  if  they  have  once  elected  to  separate  the 
goods  of  the  deceased,  they  cann6t,  if  there  is  a  deficiency, 
claim  the  balance  of  their  debts  from  the  heu\  (D.  42,  6,  b.) 
They  may,  however,  if  they  prove  unavoidable  ignorance,  have 
the  separatio  rescinded.     (D.  42,  6,  1,  17.) 

When  the  inheritance  is  insolvent,  and  the  heir  solvent,  but 
the  two  together  are  insolvent,  the  creditors  of  the  heir  cannot 
have  a  separation.  A  debtor  by  contracting  new  debts  can 
always  diminish  the  property  divisible  among  creditors,  and  a 
debtor  who  to  disappoint  his  creditors  accepts  a  burdened  in- 
heritance, does  no  more.     (D.  42.  6,  1,  2  ;  D.  42,  f>,  1,  5.) 


Suppose,  again,  the  inheritance  is  solvent,  the  heir  is  insolv- 
ent and  dies,  or,  if  not  insolvent,  leaves  enough  to  pay  his 
creditors,  but  not  his  legatees.  Can  the  legatees  of  the  first 
inheritance  demand  a  separation  f  As  against  the  creditora  of 
the  first  inheritance  they  cannot,  but  after  these  are  satisfied  in 
full,  they  may,  apparently,  proceed  against  the  creditors  of  the 
heir  (D.  42,  6,  6,  pr.),  and  at  all  events  against  his  legatees. 
(C.  7,  72,  1.) 

A  boy  (GaiuB)  under  the  age  of  puberty  is  heir  to  his  father  (Titius),  and  dies 
before  reaching  puberty.  Maevius  is  the  heir  substituted  for  him  in  this  event. 
MaeTius  is  insolvent.  The  creditors  of  Titius,  and  even  of  Gains,  can  claim  a 
separation  against  the  creditors  of  Maevius.     (D.  42,  6,  1,  7.) 

Sempronius  makes  Attins  his  heir ;  Attius  makes  Julius  his  heir  ;  Julius  makes 
Maevius  his  heir.  Maevius  becomes  heir  to  Julius,  and  is  insolvent.  The  creditors 
of  Attius  and  Julius  can  claim  a  separation  as  against  the  creditors  of  Maevius. 
Suppose  Attius  were  insolvent,  the  creditors  of  Julius  cannot  claim  a  separation  as 
afrainst  the  creditors  of  Attius.     (D.  42,  6,  1,  8.) 

2.  When  the  heir  of  an  insolvent  inheritance  is  a  slave  who 
obtains  his  freedom  and  the  inheritance  from  the  deceased,  he 
may  obtain  a  separation  of  the  property  that  he  acquires  after 
the  testator's  decease,  and  he  is  allowed  also  to  claim  as  a 
creditor  on  the  estate  of  the  deceased,  if  any  sums  were  due  to 
him  by  his  master  (of  course  only  as  naiuralia  debita),  (D.  42, 
(>,  1,  18.) 

II.  Duties  of  the  Heir  to  Legatees. 

The  heir  is  bound  to  pay  all  legacies  AM)  Jldeicommissa 
so  FAR  AS  THE  PROPERTY  THAT  DESCENDS  TO  HLM  GOES,  BUT  NOT 
FURTHER. 

In  the  old  times  a  man  might  lawfully  spend  his  whole  patrimony  in 
legacies  and  grants  of  freedom,  and  leave  nothing  to  the  heir  except  an 
empty  name.  This  seemed  to  be  allowed  by  the  statute  of  the  XII  Tables, 
which  provided  that  the  directions  of  a  testator  as  to  his  property  should  be 
held  binding,  in  these  words  : — "  As  the  legacies  of  what  is  his  are,  so  let 
the  law  be  {u/t  legassit  suae  rei^  itajus  est6)P  The  result  of  this  authorisa- 
tion was  that  the  heirs  named  in  the  will  held  back  from  the  inheritance ; 
and  so  many  men  died  intestate.     (G.  2,  224.} 

If  the  heir  named  did  not  accept  the  inheritance,  the  will 
was  void,  the  legacies  and  bequests  of  freedom  fell  to  the  ground, 
and  the  wishes  of  the  testator  were  entirely  frustrated.  It 
was  thus  even  more  for  the  sake  of  the  testator  than  of  the  heir 
that  a  series  of  enactments  was  passed,  having  for  their  object 
to  ensure  a  substantial  interest  in  the  property  to  the  heirs,  and 
thus  to  induce  them  to  enter  and  give  effect  to  the  testator's 
dispositions. 
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1.  Lex  Furia  (B.O.  183). 

The  /ex  Furta,  therefore,  was  passed,  by  which  no  one,  with  certain 
exceptions,  was  allowed  to  take  more  than  a  thousand  assss  as  legacies  or 
gifts  in  prospect  of  death.  But  this  statute,  too,  failed  to  effect  what  it 
wished."  A  man,  for  instance,  that  had  a  patrimony  of  five  thousand  assts^ 
could  bequeath  one  thousand  to  each  of  five  persons,  and  so  spend  the  whole 
of  the  patrimony.     (G.  2,  225.) 

Ulpian  cites  this  as  an  instance  ottklex  minus  quam  per/ecta,  because  it  imposed  a 
penalty  of  fourfold  the  excess  beyond  1000  asaes  taken  by  any  one  l^;atee,  but  did  not 
declare  the  legacy  invalid  beyond  that  amount.  (Ulp.  Frag.  pr.  2.)  OogncUi  mauu- 
miMcrU  (see  postea,  Intestate  Succession)  were  excepted  from  the  limit  of  1000  as$et, 
(Ulp.  Frag.  28,  7.) 

A  lex  perfecta  prohibits  something,  and  declares  it  void,  if  it  is  done.  It  is  tiii|W- 
fecta  if  it  forbids  something,  but  imposes  no  penalty,  nor  declares  the  thing,  if  done, 
to  be  void,  of  which  class  Ulpian  quotes  the  lex  Cincia  as  an  instance.  (Ulp.  Frag. 
pr.  1.)  The  lex  Falcidia  wi^B  perfecta^  and  invalidated  all  l^atees  to  the  extent  to 
which  they  deprived  the  heir  of  his  Falcidia  QaaHd. 

2.  Lex  Voconia. — ^According  to  Theophilus,  this  was  a  plebis- 
citum  carried  by  Quintus  Voconius  Saxa,  TribuDO  of  the  Plehs, 
at  the  suggestion  of  the  elder  Gato.     Supposed  date,  b.g.  169. 

The  lex  Voconia  was  therefore  passed  at  a  later  time,  which  provided  that 
no  one  could  lawfully  take  more,  as  legacies  or  gifts  in  prospect  of  death 
than  the  heirs  took.  Under  this  statute,  plainly,  in  any  case  the  heirs  would 
have  something.  But  yet  a  little  defect  sprang  up ;  for  by  dividing  his 
patrimony  among  many  legatees,  the  testator  could  leave  so  little  to  the  heir 
that  it  was  not  for  the  heir's  advantage  to  undertake,  for  the  sake  of  this 
gain,  the  burden  of  the  whole  inheritance.     (G.  2,  226.) 

The  Ux  Voconia  contained  two  other  provisions,  (1)  A  woman  could  not  be  insti- 
tuted heir  to  any  man  whose  fortune  was  registered  at  the  census  as  100,000  at^a  ia 
upwaids.  (Cic.  II.  Verr.  i.  41,  42,  §  107-108.)  (2)  Women  might  be  legatees  for 
more  than  1000  clshs  allowed  by  the  lex  Funa,  provided  the  amount  did  not  exoeed 
one-half  the  testator's  estate.     (Quint.  Declam.  246.) 

3.  Lex  Fakidia,  carried  by  Publius  Falcidius,  Tribune  of  the 
Plebs,  under  Augustus,  B.C.  40. 

The  iex  Falcidia  therefore  was  passed,  which  provided  that  no  one  might 
lawfully  bequeath  more  than  three-fourths  of  his  property.  Necessarily,  then, 
the  heir  would  have  one-fourth  of  the  inheritance.  This  is  the  law  now  ia 
use.  (G.  2,  227.)  In  gprants  of  freedom  too,  excessive  licence  was  restrained 
by  the  lex  Fufia  Caninia^  as  we  related  in  the  first  book  of  these  CommeD* 
taries.    (G.  2,  228.)    (See  p.  182.) 

The  terms  of  the  Ux  Falcidia  were  :  — "  Quicunque  civis  Romanus  post  banc  L^em 
rogatam,  is  quantam  cuique  civi  Romano  pecuniam  jure  publico  dare,  legare  volet^  jos 
potestasque  esto ;  dum  ita  detur  legratum,  ne  minus  quam  partem  quartam  heredxtaiti^ 
eo  testamento  beredes  capiant.  Eis,  qulbus  quid  ita  datiun,  legatumve  erit,  eja 
pecuniam  sine  fraude  sua  capere  Uceto.  Isque  heres,  qui  eam  pecuniam  dare  ju 
damnatoa  erit»  eam  pecuniam  debeto  dare,  quam  damnatus  est"    (D.  35,  2,  1,  ^.} 
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We  have  still  to  look  narrowly  at  the  lex  Falcidiay  the  latest  placing  a 
limit  on  legacies.  In  old  times,  indeed,  by  the  statute  of  the  XII  Tables, 
the  power  of  leaving  legacies  was  unrestrained,  so  that  a  man  might  lawfully 
spend  his  whole  patrimony  in  legacies,  since  that  statute  had  this  provision, 
^  As  the  legacies  of  what  is  his  are,  so  let  the  law  be.''  But  it  seemed  best 
to  narrow  this  licence  in  leaving  legacies.  Such  provisions  were  made  in 
the  interest  of  the  testators  themselves,  for  often  men  died  intestate  because 
the  heirs  named  in  the  will  refused  to  enter  on  inheritances  from  which  they 
Avould  have  no  gain,  or  a  very  trifling  gain.  To  remedy  this,  then,  both  the 
lex  Furia  and  the  lex  Voconia  were  passed ;  but  neither  of  these  seemed 
able  to  accomplish  its  aim.  Last  of  all,  therefore,  the  lex  Falddia  was 
passed,  which  provides  that  no  one  can  lawfully  leave  more  than  three- 
fourths  of  all  his  goods  in  legacies.  Thus  whether  one  heir  or  several  heirs 
be  appointed,  he  or  they  must  have  left  them  one-fourth  part.     (J.  2,  22,  pr.) 

Exceptions.  —  The  statute  did  not  apply  in  the  following 
cases : — 

1.  To  the  will  of  a  soldier  made  while  on  service,  but  it  did  apply  to  the  will  of  a 
veteran.    (D.  35,  2,  40,  pr.) 

While  yet  a  civilian,  a  man  makes  a  will  Afterwards,  when  a  soldier  on  service, 
he  adds  codicilli.  The  Falcidian  law  does  not  apply  to  the  property  disposed  of  by 
the  eodicUli,  but  it  does  to  the  property  disposed  of  by  the  will     (D.  35,  2,  96.) 

A  soldier  on  service  makes  a  will,  and  after  leaving  the  service,  codicUlL  The 
Falcidian  law  applies  to  the  codiciUi,  but  not  to  the  will ;  in  other  words,  the  heir 
will  retain  one-fourth  of  the  property  disposed  of  by  the  codiciUi,  but  not  necessarily 
any  of  that  dealt  with  by  the  will     (D.  29,  1,  17,  4.) 

2.  To  a  legacy  of  a  debt  to  a  creditor.  If,  however,  more  is  left  to  the  creditor 
than  the  testator  really  owes  him,  the  excess,  but  the  excess  alone  is  liable  to  be 
reduced  for  the  Falcidian  fourth  {Palcidia  qtMrta).     (B.  35,  2,  14,  1  ;  D.  35,  2,  5.) 

3.  If  a  slave  is  bequeathed  on  trust  to  be  manumitted,  and  nothing  is  left  to  the 
legatee  out  of  which  the  fourth  could  be  paid,  the  lex  Palcidia,  does  not  apply  (D.  35, 
2,  33,  pr.) ;  but  if  any  other  property  is  given  to  the  legatee,  his  legacy  is  regarded  as 
including  the  value  of  the  slave,  for  the  piu-pose  of  the  Falcidian  fourth.  (D.  35, 
2,  85.) 

4.  When  Justinian  introduced  Inventories,  the  heir  lost  his  right  to  the  Falcidia 
quatia  if  he  failed  to  make  a  proper  inventory;  and  Justinian  also  allowed  the 
testator,  if  he  chose,  to  refuse  the  fourth  to  his  heir.  (P.  756.)  If  the  heir  paid  the 
legatees  in  full,  he  could  not  reclaim  the  fourth.     (C.  6,  50,  19.) 

5.  When  an  heir  entered  imder  the  S,  C.  Trebellianum  by  compulsion,  at  the  risk 
of  the  fideicommiuariuat  he  was  not  allowed  the  quarta. 

With  these  exceptions,  tlie  Falcidian  law  applied  to  every  sort  of  valuable  right, 
and  against  every  kind  of  legacy  or  gift  moHU  causa.  (Paul,  Sent.  3,  8,  1 ;  C.  6,  50, 
5;  D.  35.  2,  1,7.) 

The  mode  of  valuation, — ^As  the  Falcidian  law  required  a  clear 
fourth  of  the  inheritance  to  be  reserved  for  the  heir,  four 
points  required  to  be  settled:— (1)  What  was  a  clear  fourth? 
(2)  How  was  the  property  valued?  (3)  How  were  the  legacies 
valued?  and  (4)  At  what  moment  was  the  valuation  taken 
from? 

1.  What  was  a  clear  fourth? 
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aebts  are  tirst  deauctea,  ana  also  tne  tunerai  expenses,  ana  tne  pnces  ot  tne 
slaves  that  are  manumitted.  Next,  as  regards  the  remainder,  the  account  is 
so  handled  as  that  under  it  a  fourth  part  shall  remain  with  the  heirs,  and 
three-fourtbs  be  divided  among  the  legatees,  each  receiving  a  proportionate 
part,  according  to  the  legacy  left  him.  Suppose,  for  instance,  that  400  aurei 
were  left  in  legacies,  and  that  the  whole  patrimony  from  which  the  legacies 
ought  to  be  drawn  amounts  only  to  400  aurei^  then  a  fourth  must  be  sub- 
tracted from  the  share  of  each  legatee.  Suppose,  again,  that  350  aurei  were 
left  in  legacies,  then  an  eighth  ought  to  be  subtracted.  Lastly,  suppose  the 
testator  left  500  aurei  in  legacies,  then  to  start  with  a  fifth,  and  next  a  fourth 
ought  to  be  subtracted ;  for  we  must  first  subtract  all  that  is  in  excess  of 
the  goods,  and  next,  that  part  of  the  goods  that  ought  to  remain  with  the 
heir.    (J.  2,  22,  3.) 

The  deductions  embrace — (1.)  Funeral  expenses  (D.  35,  2,  6),  but  not  the  expense 
of  a  tombstone.     (D.  35,  2,  1,  19.) 

(2.)  Debts  due  by  deceased,  including  what  the  deceased  owed  the  heir.  (D.  85,  2, 
87,  2.) 

An  insolvent  testator  has  made  legacies.  The  heir  compounds  with  the  creditors, 
by  which  he  gets  something  for  himself.  The  legatees  cannot  claim  any  portion  of 
this  surplus,  because  the  heir  has  got  it  not  qua  heir,  but  in  virtue  of  the  composition. 
(D.  85,  2,  3,  1.) 

The  testator  Titius  along  with  Gaius  is  jointly  bound  for  10  wwreL  How  much 
of  this  is  to  be  debited  to  Titius  ?  If  Titius  and  Gaius  are  partners,  then  the  share  of 
each  is  certain  ;  but  if  not,  you  must  wait  the  event,  for  Gaius  may  be  able  to  pay 
nothing  or  he  may  pay  aU.     (D.  85,  2,  62,  pr.) 

(3.)  The  value  of  slaves  manumitted  at  once  or  at  a  certain  future  day  is  not 
reckoned,  but  if  the  manumission  depends  on  a  future  and  uncertain  event,  the  value 
is  taken  in  the  same  way  as  that  of  other  conditional  obligations,  according  to  the 
rules  to  be  presently  explained.     (D.  85,  2,  36,  2  ;  D.  85,  2,  37,  pr.) 

(4. )  Legacies  for  permanent  additions  to  temples  or  churches  {dona  deorum).  (Paul, 
Sent.  4,  .3.  3  ;  Nov.  131,  12.) 

(5.)  The  expenses  of  realising  the  estate.     (D.  85,  2,  72.) 

2.  The  property  must  be  valued  at  its  actual  and  present 
worth  (D.  35,  2,  42  ;  D.  35,  2,  62,  1),  and  could  not  be  taken  at 
any  arbitrary  figure  named  by  the  testator.  (D.  35,  2,  15,  8.) 
The  standard  of  value  was  what  the  thing  would  fetch  in 
the  market,  not  what  a  person  who  had  a  special  liking  for  it 
might  give.  (D.  35,  2,  63,  pr.)  If  the  heir  sells  at  a  figure 
above  or  below  the  true  market  value,  it  is  the  latter,  and  not 
the  price  he  gets,  that  is  taken  into  account.     (D.  35,  2,  3,  pr.) 

Conditional  obligations  were  the  most  difficult  to  appraise. 
One  method  was  to  fix  the  value  at  what  the  conditional 
obligation  would  fetch  if  sold  simply  as  a  chance.  But  the 
better  way  was  to  treat  it  either  as  unconditional  or  as  having 
failed.  If  the  promise  was  taken  as  unconditional,  its  value 
was  added  to  the  inheritance,  and  the  heir  stipulated  with  the 
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legatee  for  the  return  of  a  proportion,  if  afterwards  it  turned 
out  that  the  condition  failed,  and  that  nothing  was  due.  If 
the  promise  was  taken  as  having  failed,  the  heir  by  stipula- 
tion promised  to  pay  the  legatee  his  due  proportion,  if  after- 
wards the  conditions  were  fulfilled  and  the  money  was  paid* 
(D.  35,  2,  73,  1.) 

8.  Valuation  of  the  legacies. 

In  order  to  estimate  how  much  was  due  to  the  heir,  it  was 
essential  to  arrive  at  the  amoimt  or  value  of  the  legacy.  In  a 
few  cases  this  presented  some  difficulty. 

(1.)  A  testator  beqaeathes  land  belonging  to  another.  The  heir  buys  it  at  an 
axoeasive  price.  For  the  purpose  of  the  Falcidian  fourth,  he  cannot  value  the  legacy 
at  the  price  he  paid,  but  only  at  a  fair  price.     (D.  85,  2,  61.) 

(2.)  In  a  suit  for  a  legacy,  the  oath  of  the  legatee  as  to  its  value  is  made.  Not 
that  which  is  penal,  but  the  real  value  is  reckoned  for  the  Falcidian  fourth.  (D.  85, 
2,  60,  1.) 

(8.)  In  conditional  legacies,  the  mode  approved  by  Paul  was  mutual  guarantees,  and 
not  the  price  that  the  conditional  legacy  might  fetch  if  sold.  This  has  been  explained 
in  reference  to  the  valuation  of  oonditional  obligations  forming  part  of  the  inheritance. 
(D.  85,  2,  45,  1.) 

(4.)  Legacy  from  a  future  day  [ex  die  rdictwn),  A  deduction  is  made  in  respect 
of  the  advantages  enjoyed  before  the  time  arrives  from  the  use  of  the  thing  by  the 
heir.     (D.  85,  2,  78,  4.) 

(6.)  A  perpetual  annuity.  The  value  is  the  principal  iStat,  with  inteiest  at  4  per 
cent.,  would  yield  the  annual  sum.     (D,  35,  2,  8,  2.) 

(6.)  Annuity  for  life.  *  ^mHius  Macer  gives  the  following  table  for  the  valuation 
of  life  annuities.  The  rale  was  to  multiply  the  annual  allowance  by  the  probable 
number  of  years  that  the  annuitant  would  Uve,  and  the  quotient  is  the  valae  of  the 
legacy.    (D.  85,  2,  68,  pr.) 

Akhvut  Table  or  JEmnvs  Maobb. 
From    0  to  20  years  the  duraticA  of  life  is  taken  at  80  yean. 
»      20  „  25  „  „  28      „ 

M      25  „  80  „  „  25      „ 

„      80  „  85  „  „  22      „ 

ft      85  „  40  „  „  20      „ 

M      40  „  50  (59  lees  the  actual  age  of  annuitant). 

M      50  „  55  years  the  duration  of  life  is  taken  at      9  yean. 
„      55  „  60  „  „  7      „ 

„     60  onwards,  „  „  5     „ 

Legacy  to  Municipality  the  time  allowed  is  „  80     ,, 

4.  Time  of  the  Valuation. 

The  amount  of  the  patrimony  to  which  an  account  under  the  lex  Falcidia 
applies,  is  the  amount  when  the  testator  died.  If,  therefore,  he  had,  for 
instance,  a  patrimony  of  100  aurei^  and  left  in  legacies  100  aurei^  the  legatees 
profit  nothing  by  the  fact  that  before  the  inheritance  is  entered  on  so  great 
an  addition  has  been  made  to  it  by  means  of  the  slaves,  or  by  the  birth 
of  children  to  the  female  slaves  belonging  to  the  inheritance,  or  by  the  in- 
crease of  the  cattle,  that  after  spending  100  aurei  in  paying  the  legacies,  the 
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subtract  one-fourth  from  the  legacies.  If,  on  the  contrary,  he  left  seventy- 
five  aurei  in  legacies,  and  before  the  inheritance  is  entered  on  the  goods  are 
lessened,  by  fire,  it  may  be,  or  by  shipwrecks,  or  by  the  death  of  slaves,  so 
that  the  substance  that  is  left  is  not  more  than  seventy-five  aureij  or  perhaps 
even  less,  still  the  legacies  are  due  entire.  But  this  brings  no  loss  on  the  heir, 
for  he  is  free  not  to  enter  on  the  inheritance.  The  legatees  then  must  in  con- 
sequence agree  with  the  heir  for  some  part ;  since  otherwise  the  will  may 
be  abandoned  and  they  obtain  nothing.    (J.  2,  22,  2.) 

The  usual  oourae  was  to  appoint  an  arbiter  to  value  the  property.  This  valuatioii 
might  be  had  at  the  iiurtanoe  of  the  smallest  legatee,  but  it  did  not  bind  the  rest. 
Qsually,  however,  the  heir  gave  notice  to  the  legatees  to  appear  before  the  arbiter,  and 
generally  also  to  the  creditors  to  prove  their  debts.  If  the  heir  offers  what  appears  to 
be  the  clear  balance,  the  legatees  must  promise  by  stipulation  to  return  any  excess 
that  they  may  eventually  be  shown  to  have  received.  (D.  35,  8,  1,  6.)  It  was  entirely 
for  the  arbiter  to  determine  what  accounts  he  would  require  to  be  produced,  and 
generally  what  proof  he  might  deem  necessary  or  sufficient.     (D.  35,  2,  95,  2.) 

0.  Duties  of  the  Heir  after  the  Introduction  of  Inven- 
tories. 

The  liability  of  the  heir  to  pay  all  the  debts  of  his  ancestor, 
even  when  nothing  was  left  to  enable  him  to  do  it,  was  not  an 
essential  constituent  of  universal  succession.  In  arrogaiio^  for 
example,  the  new  paterfamilicu,  although  a  universal  successor, 
was  not  by  the  dvil  law  responsible  for  any  debts  of  the  person 
arrogated,  and  even  under  the  Praetor's  edict  was  never  obliged 
to  pay  more  than  he  acquired  through  the  son. 

But  this  liability  was  an  essential  part  of  the  law  of  inherit- 
ance from  the  earliest  period.  The  principle,  indeed,  was  never 
touched  until  the  changes  introduced  by  Justinian. 

We  must  know,  however,  that  the  late  Emperor  Hadrian  allowed  a  man, 
although  over  five-and-twenty,  to  renounce  an  inheritance  on  which  he  had 
actually  entered,  because  a  huge  debt  came  to  light,  that  at  the  time  he  entered 
was  unknown.  This  the  late  Emperor  Hadrian  granted  as  a  special  fiaivour 
to  one.  The  late  Emi>eror  Gordian,  however,  afterwards  extended  this  to  all 
soldiers,  but  to  them  only.  But  our  goodness  has  granted  this  £avour  to  all 
the  subjects  of  our  empire  alike,  and  has  written  a  constitution  at  once 
perfectly  £Eur  and  noble.  If  its  tenor  be  observed,  men  may  lawfully  enter 
on  an  inheritance,  and  yet  be  liable  only  to  the  value  of  the  goods  as  they 
actually  turn  out  In  such  a  case,  then,  they  need  not  call  in  the  aid  of 
deliberation,  unless  they  neglect  to  observe  our  constitution,  and  think  they 
must  deliberate,  and  so  prefer  to  take  on  their  shoulders  the  ancient  burden 
of  entry.    G- *,  19,  6.) 

The  principle  upon  which  Hadrian  and  Gordian  proceeded 
was  to  rescind  the  acceptance  of  the  inheritance  and  relieve  the 
heir  from  his  position  altogether.  Justinian  made  a  far  deeptf 
change.    He  conceived  the  plan  of  retaining  the  heir,  by  depart- 


.debts  of  the  deceased.  This  was  to  break  up  an  association  of 
ideas  riveted  by  the  practice  of  more  than  a  thousand  years.  The 
ideas  of  an  heir  and  of  unlimited  liability  were  indissolubly  asso- 
<^iated  for  ages.  It  was  a  bold  and  successful  stroke  to  convert 
the  heir  into  a  mere  official,  designated  by  the  deceased  for  the 
purpose  of  winding  up  his  affiiirs  and  distributing  his  property. 
The  heir  was  now  a  mere  executor,  with  the  privilege  of  being 
residuary  legatee,  and,  if  the  testator  did  not  forbid  it^  of 
retaining  the  Falcidian  fourth. 

Justinian  makes  two  classes  of  heirs,  those  that  do  not, 
.and  those  that  do,  make  an  inventory.  Those  that  do  not 
make  an  inventory  are  in  a  worse  position  than  the  heir  by  the 
old  law.  They  are  liable  for  aU  the  debts  of  the  deceased  (C. 
^,  30,  22,  1),  and  are  heirs,  in  the  old  sense,  to  all  intents  and 
purposes.  (G  6,  30,  22,  12.)  And  not  only  so,  but  they  are 
deprived  of  the  Falcidian  fourth  (Nov.  1,  2, 1),  and  they  must 
pay  all  the  legacies,  even  if  the  effects  of  the  deceased  should 
be  insufficient  for  the  purpose.  (Nov.  1,  2,  2.)  Practically, 
therefore,  if  there  was  any  doubt  as  to  the  solvency  of  the 
inheritance,  the  heir  was  compelled  to  make  an  inventory. 
<C.  6,  30,  22,  1.) 

L  Duties  of  Heir  that  has  made  an  Inventory  to  Creditors  of 
Deceased. 

In  the  first  place,  the  legal  personality  of  the  heir  and  of 
the  deceased  was  no  longer  regarded  as  ona  The  doctrine 
of  coti/usio  was  an  inevitable  corollary  from  the  old  concep- 
tion of  heirship.  But  it  was  a  significant  part  of  the 
•change  made  by  Justinian,  that  the  claims  of  the  heir  against 
the  deceased,  and  of  the  deceased  against  him,  were  now 
put  in  the  same  position  as  if  the  heir  were  entirely  imcon- 
nected  with  the  succession.  The  heir  ranks  as  a  creditor  on 
the  estate  of  the  deceased. 

Under  Justinian's  reforms  a  question  arises  that  could  not 
occur  imder  the  old  law — the  question  of  priority  of  payment 
among  creditors.  Under  the  old  law,  each  creditor  was  entitled 
to  payment  in  full  firom  the  heir  ;  but  when  an  inventory  was 
made,  it  became  important  to  determine  in  what  order  the 
•creditors  should  be  paid  if  the  inheritance  was  insolvent. 

Order  of  Priority. 

(1.)  Funeral  expenses. 

.(2.)  Cost  of  regUtering  the  wilL 
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np  the  affairs  of  the  deceased.     (C.  6,  80,  22,  9.) 

(4.)  The  heir  may  pay  thoee  whose  claims  are  before  him,  and  if  oothing  remains, 
he  is  not  bound  in  respect  of  any  creditors  subsequently  turning  up.  (C.  6,  80, 
22,4.) 

(6.)  Among  those  whose  claims  are  before  him,  creditors  secured  by  mortgage, 
and  those  having  priority  by  law,  come  before  unprivileged  creditors.  (G.  6,  80, 
22,9.) 

If  any  creditors  are  unsatisfied,  their  only  recourse,  if  they  are  prior  mortgagees,  w 
to  compel  subsequent  mortgagees  to  buy  them  off,  or  to  give  up  the  property  mortgaged. 
(0.  6,  30,  22,  6.) 

Again,  if  legatees  have  been  paid,  any  creditor  may  compel  them  to  discharge 
their  claim  to  the  extent  of  their  legacies  (C.  6, 80,  22,  6) ;  but  creditors  have  no  claim 
on  the  heir  (C.  6,  80,  22,  7),  or  on  any  purchaser  from  the  heir  of  property  sold  ta 
discharge  debts  and  legacies.     (C.  6,  80,  22,  8.) 

The  heir  was  not  bound  to  pay  any  debt  until  the  time  allowed  for  making  the 
inventory  had  expired.    (C.  6,  80,  22,  11.) 

When  the  heir  lives  near  the  property,  the  inventory  must 
be  begun  within  thirty  days,  and  finished  within  ninety  days 
from  the  time  the  heir  learns  that  the  will  has  been  opened,  or 
that  he  is  heir  ab  intestato.  (C.  6,  30,  22,  2.)  If  the  heir  lives  at 
a  distance  from  the  place  where  the  property,  or  the  greater 
portion  of  it  is,  a  year  is  allowed  for  the  completion  of  the  inven- 
tory, reckoning  from  the  death  of  the  deceased,  not  from  the 
time  the  heir  learns  his  position.  In  this  C€kse,  the  signature 
to  the  inventory  may  be  made  by  agents  on  the  spot.  (C.  6, 
80,  22,  3.) 

The  inventory  consisted  of  an  enumeration  of  all  the  deceased 
possessed  at  the  time  of  his  death,  and  must  contain  an  attes- 
tation by  the  heir — (1)  that  it  is  accurate  and  complete ;  and 
(2)  that  he  has  not  misused  and  will  not  misuse  any  of  the 
property  in  his  custody.     (C.  6,  30,  22,  2.) 

The  inventory  must  be  in  writing,  signed  by  the  heir  ;  or, 
if  the  heir  cannot  write,  a  special  notary  must  sign  it  at  his 
request  in  the  presence  of  vntnesses  who  know  him,  and  he 
must  mark  it  with  the  sign  of  the  cross.     (C.  6,  30,  22,  2.) 

IL  Duties  of  Heir  that  has  made  an  Inventory  to  Legatees. 

The  heir  is  bound  to  pay  the  legatees  only  in  so  far  as  the 
effects  go ;  but  Justinian  altered  his  rights  with  regard  to  the 
Falcidian  fourth  in  two  important  particulars. 

1.  The  heir  was  not  entitled  to  the  fourth,  if  the  testator 
declared  he  should  not  have  it.     (Nov.  1,  2,  2.) 

2.  If  the  testator  did  not  refiise  the  fourth,  still  the  heir 
was  not  entitled  to  it,  unless  he  made  an  inventory  with  certain 
additional  formalities.     The  heir  must  invite  the  legatees  to 


are  persons  that,  from  their  rank,  age,  or  other  reason,  are 
entitled  to  the  privilege  of  being  represented  by  an  agent  If 
they  do  not  accept  the  invitation,  then  three  witnesses  (at 
least)  belonging  to  the  city  must  be  present,  trustworthy,  sub- 
stantial men  of  the  highest  respectability.  An  inventory  is 
to  be  made  in  their  presence,  and  with  their  testimony 
that  everything  is  entered  the  heir  may  rest  content  (Nov. 
1,  2,  1.) 


JOINT-HEIRS. 

Either  one  m^  or  more,  to  any  number  whatever  that  one  wishes,  may 
lawfully  be  made  heirs.     (J.  2,  14,  4.) 

Rights  and  DuxiEa 

I.  Rights  and  Duties  as  between  the  Joint-Heirs  themselves. 

(1.)  Rights  to  the  effects  of  deceitsed  {res  hereditariae). 

Each  joint-heir  is  joint-owner  of  every  article  of  property 
derived  from  the  deceased.  But  each  can  dispose  of  his  share 
without  the  consent  of  the  others,  and  the  purchaser  becomes  a 
joint-owner  with  them.  (C.  3,  37,  3.)  Each  heir  is  entitled  to 
partition,  so  that  he  may  have  the  individual  ownership  of  a 
part  of  the  property  according  to  his  share.  (D.  10,  2,  54 ;  D. 
10, 2, 1,  pr.)  This  was  given  by  an  old  action  mentioned  in  the 
XII  Tables,  judicium  familiae  erciseundae. 

In  regard  to  the  property  inherited,  joint-heirs  are  thus  joint- 
owners,  and  liable  to  the  obligations  of  joint-owners.  (D.  10,2, 
22,  pr.)  The  rules  then  applicable  to  joint-ownership  are  valid 
in  regard  to  joint-heirs.  (D.  10, 2, 56;  D.  10,  3, 4, 3;  D.  10, 2, 16, 6.) 

(2.)  Jus  accrescendi.  If  one  of  several  persons  nominated  heir 
for  any  reason  does  not  become  heir,  his  share  is  diWded  among 
fluch  as  become  heirs,  in  proportion  to  their  respective  shares. 

Where  there  are  several  statutory  heirs,  and  some  pass  the  inheritance 
by,  or  are  hindered  by  death,  or  some  other  cause,  from  entering  upon  it, 
then  their  share  accrues  to  the  rest  that  have  entered ;  and  although  those 
that  have  entered  may  have  died  before  such  accrual,  yet  their  share  belongs 
to  their  heirs.     (J.  3,  4,  4.) 

A  testator  leaves  two-thirds  of  his  iuheritanoe  to  a  son  that  may  be  bom  after  the 
wiU  is  made,  and  one-third  to  a  daughter  that  may  be  bom  after  the  will  is  made. 
A  son  only  is  bom.     He  is  sole  heir  to  the  whole  property.     (D.  28,  2,  28,  4.) 

The   lex  Julia  et  Papia  Poppaea  introduced  a  very  important 


the  heir  named  in  the  will  survived  the  testator,  but  died 
before  the  will  was  opened,  or  if  he  died  in  the  lifetime  of  the 
testator,  his  share  should  be  caduca,  and  become  the  property 
of  the  Exchequer  {Fis€U9),  This  applied  against  all  joint-heirs, 
unless  they  were  descendants  or  ancestors  of  the  deceased 
within  the  third  degree.  The  old  law  was,  however,  left, 
standing,  when  the  nomination  of  the  heir  was  void  ab  initio^ 
or  the  heir  nominated  never  was  born- 

A  peculiarity  of  the  jus  accrescendi  is,  that  it  operates  without 
the  consent  and  even  against  the  ^vish  of  the  heir  whose  share 
is  increased  by  it  If  a  person  once  becomes  hair,  he  cannot 
prevent  his  share  being  increased.     (D.  29,  2^  53, 1), 

A.  and  £.  iLre  wsA&  jomt  beuv  for  one-half;^  and  0.  U  mAde  heir  of  the  other  half. 
A.  dim.     HiH  ahare  acoruca  volelj  to  £.,  who  now  gets  ono-h^lf.     (D.  28,  5,  2D,  2.) 

]jQt  Titins  be  heir.  Lot  G^ua  and  Ma^Hiu  be  heirs  in  equal  parts.  Gaitta  uac^ 
Maeviua  aro  cot  coQJoint  heiis  of  ono-half  ;  tbej  ar^  taken  togothor  raiher  for  apeed 
in  writing  that  to  indicato  that  tbej  joicUj  divide  the  inheritanoe  with  TitJiUr 
Therefore^  if  Galua  or  MaoriTiii  diee^  hia  flbare  ia  tiquallj^  divided  between  the  surriTYXs- 
(D.  28,5,  600 

Am  ifl  named  heir  for  one-fonrth,  B.  fur  ono-fourth,  oQdG,  for  one- half ^  A.diea  with- 
oat  being  heir,  guppoiie  A.'i  share  ia  worth  60  ayrd^  then  C.  geta  forty  aurei  iwd  R 
twenty,     (D,  28,5,  6&,  3.) 

MaeTin«,  Titias,  and  Seina  are  joint-hetrfl  eqnallj  to  Attitia.  Titiua  alone  ^atem  oe» 
the  inheritanoe  of  Attius,  and  dies  leAving'  Seiua  his  heir.  What  abare  doea  Seiu 
acquire  in  the  inheritaDce  of  Attiiia  f  Ab  beir  of  Titins,  he  at  once  geta  bia  ahar^t 
which  is  ono*thipd  ;  if  he  refuses  to  enter  on  the  inheritance  of  Attiua,  hia  sbare  i» 
divided  eqiiall;  between  Maioviua  and  TitLos,  so  that  without  himeelf  entering  on  tha 
inheritance  of  Attitio^  be  gets  the  third  of  Titioa  and  the  half  of  hia  own  third.  But 
a  third  and  a  aixth  together  xaakfi  ons'^hatf  of  tbo  whole  inheritance  of  Attiua  ;  if  be 
enters  on  the  inheritanc^e  of  Attius  he  tbeo  geta  Mb  own  third  and  the  third  of  Titiufi* 
making  together  two-thirda.     (D.  28,  €,  59,  7,) 

Th^e  was  in  old  times  another  mode  of  acc][iiisitioa  under  tbe/icf  nW/#-^ 
that,  namely,  by  the  right  of  accrual  {jus  ac€rescend£\  which  was  of  this 
kind.  If  a  slave  was  owned  m  conxmon  by  Titius  and  another,  and  that 
other  alone  gave  hioi  freedom ^  either  by  vifuUcta  or  by  will,  ia  that  case  his 
share  was  lost  and  accrued  tQ  his  partner.  But  it  was  the  worst  of  examples 
that  the  slave  should  be  defrauded  of  his  freedom,  and  that  as  the  result  a 
loss  should  be  iniltcted  on  his  humaner  masters,  while  to  the  sterner  gain 
accrued*  Regarding  this,  then,  as  altogether  invidious,  we  have  thought  it 
needful  (o  heal  it  with  a  dutiful  remedy  by  a  constitution  of  ours.  In  it 
we  have  found  a  way  by  which  the  manumitter  and  his  partner,  and  the 
slave  that  received  his  freedom,  may  all  alike  enjoy  a  boon  from  us.  Tbe 
freedom  runs  on  and  is  e^ectual — indeed,  to  favour  freedom,  eveei  the  old 
legislators  most  plainly  decided  many  points  in  defiance  of  the  general  rute& 
The  man  that  gave  it  is  allowed  to  rejoice  that  his  liberality  is  confirmed 
The  partner,  lastly,  is  kept  from  suffering  any  lossj  for  he  receives  a  price 


lor  the  slave  proportioned  to  his  share  of  the  ownership,  as  determined  by 
QS.    0-2,7i4.) 

(8.)  Custody  of  the  Title-deeds. 

On  a  divimon  of  the  property,  in  case  of  dispute,  the  judge 
settled  who  should  have  the  title-deeda  (C.  3,  38,  5.)  The 
title-deeds  were  not  to  be  assigned  to  him  that  offered 
most  for  their  custody.  (D.  10,  2,  6.)  They  were  either  to 
be  deposited  in  the  temple  of  Vesta,  or  given  to  one  of  the 
heira  If  given  to  an  heir,  he  must  furnish  copies  to  the  other 
heirs,  and  bind  himself  to  produce  the  original  when  required 
The  general  rule  was  to  prefer  the  heir  that  had  the  largest 
share  in  the  inheritance ;  if  they  had  equal  shares,  a  selection 
was  made  by  lot,  or  by  agreement  among  themselves  they 
might  choose  a  third  party,  to  whom  the  documents  should  be 
entrusted  (D.  10,  2,  4,  3 ;  D.  10,  2,  5.)  Other  things  being 
equal,  a  preference  was  to  be  given  to  the  elder  over  the  younger, 
to  men  over  women,  tofreebornmen  over  fireedmen,  and  generally 
to  those  of  higher  over  those  of  lower  rank.     (D.  22,  4,  6.) 

XL  Duties  of  Joint-Heirs  in  respect  of  Creditors. 

In  respect  of  the  sums  due  to  or  by  the  deceased,  the  joint- 
heirs  were  not  either  joint-creditors  or  joint-debtors.  Each  was 
severally  liable  or  entitled  according  to  his  own  share.  Thus 
an  heir  for  one-half  could  not  sue  any  debtor  of  the  deceased 
for  more  than  one-half  of  the  debt,  nor  be  sued  by  a  creditor 
of  the  deceased  for  more  than  one-half.  This  decision  was 
established  by  the  Xn  Tables.     (C.  3,  36,  6.) 

It  is  manifest  that  if  an  heir  were  responsible  not  merely  for 
the  debts  in  proportion  to  his  own  share,  but  had  to  make  good 
the  default  of  all  the  other  heirs,  it  would  have  been  more  dan- 
gerous to  accept  a  part  than  the  whole  of  an  inheritance.  From 
this  danger  the  heirs  were  freed  by  the  provision  of  the  XII 
Tables.  But  a  grave  inconvenience  necessarily  resulted  A 
creditor  of  the  deceased  had  to  divide  his  claim  into  as  many 
parts  as  there  were  heirs,  and  to  sue  each  separately.  So  a 
debtor  of  the  deceased  was  exposed  to  as  many  actions  as  there 
were  heirs.  Two  ways  of  avoiding  this  inconvenience  were 
resorted  to.  The  testator  might  apportion  the  debts  among 
bis  heirs,  requiring  each  to  pay  specific  debts,  and  giving  each 
an  exclusive  right  to  specific  debts  due  to  the  deceased  The 
heirs  were  obliged  to  respect  this  assignment.  (D.  10,  2,  20,  3.) 
Again,  either  by  reciprocal  stipulations  or  by  order  of  a  judge, 
the  sums  due  to  and  by  the  deceased  might  be  divided.     The 
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debtor  in  respect  of  any  particular  sum,  but  in  a  circuitous  way 
the  end  in  view  was  accomplished*  When  a  sum  was  due  to 
the  deceased,  the  heir  to  whom  the  debt  was  assigned  sued  him 
partly  in  his  own  name,  and  partly  as  the  agent  of  all  the  other 
heirs  (procurator  in  rem  stuim)^  and  thus  received  the  entire  debt, 
the  debtor  obtaining  at  the  same  time  a  full  discharge.  When 
a  debt  was  due  by  the  deceased,  and  one  of  the  heirs  to  whom 
it  was  not  assigned  is  sued  for  his  part,  he  can  require  the  heir 
that  is  obliged  to  pay  the  debt  to  come  in  and  defend  the  action. 
But,  doubtless,  this  did  not  prejudice  the  creditor's  right  against 
the  other,  if  the  heirs  sued  failed  to  pav  the  whole  of  the  debt. 
(D.  10,  2,  3 ;  D.  10,  2,  2,  5.) 

The  rule  of  division  does  not  apply  to  a  creditor  secured  by 
mortgage.  The  heir  to  whom  the  thing  mortgaged  is  given 
must  pay  the  whole  debt.     (0.  4,  16,  2.) 

III.  Duties  of  Joint-Heirs  to  Legatees. 

1.  Each  of  several  heirs  is  bound  to  pay  legacies  (not  speci- 
fically charged  upon  any  heir)  in  proportion  to  the  property  he 
gains,  but  no  further,  and  is  not  obUged  to  make  up  any  defi- 
ciency caused  by  the  insolvency  of  any  of  the  other  heirs. 
(D.  31, 1,  33,  pr.) 

Again,  each  heir  is  entitled,  under  the  leas  Falcidia,  to  a  clear 
fourth  of  his  share. 

The  following  question  has  been  raised  :  Suppose  two  heirs  are  appointed, 
say  Titius  and  Seius,  and  that  the  part  given  to  Titius  is  either  entirely 
exhausted  by  legacies  given  through  him  by  name,  or  burdened  beyond 
measure :  while  through  Seius  there  are  left  either  no  legacies  at  all,  or 
legacies  that  reduce  his  share  only  one-half.  Now  Seius  has  a  fourth  of  the 
whole  inheritance  or  more  ;  is  Titius  then  to  be  allowed  to  keep  back  nothing 
from  the  legacies  left  through  him  ?  The  decision  is  that  he  can  keep  bade 
•enough  to  have  the  fourth  part  of  his  share  unimpaired.  For  the  account 
under  the  lix  Falcidia  is  to  be  taken  in  the  case  of  each  heir  singly. 

<J.  2,  22,  X.) 

A  testator  left  400  aurti  to  TitiuB  and  Maevlus.  The  share  of  Titius  was  burdensd 
with  legacies  to  the  extent  of  200  oAirei;  and  the  heir,  whoever  he  should  be,  had  to 
pay  another  100  aurei  in  legacies.  Maevius  did  not  accept.  Titius  cannot  require  a 
reservation  of  a  PcUcidian  foiirth  of  the  200  aurei  charged  on  the  share  ;  bat  as,  after 
paying  800  aurei  in  legacies,  he  retains  a  clear  fourth  of  the  whole,  he  must  be  oontsot 
with  that.     (D.  81,  1,  61,  pr.) 

Gains  and  Titius  are  eac^  made  heirs  for  one-fourth,  and  Gains  is  made  heir  fortbe 
other  half,  subject  to  a  condition.  If  the  condition  is  fulfilled,  the  quarter  and  half 
shares  uf  Gaius  must  be  conjoined  for  the  purpose  of  reckoning  the  Fdleidiam  fiomtk. 
<D.  36,  2,  87,  8.) 


JOINT-HEIRS.  761 

Special  In^'estitive  PAOxa 

1.  What  words  constitute  heirs  jointly  1 

The  question  is  one  of  intention.  Did  the  testator  intend  the 
persons  named  to  take  jointly  or  severally  or  successively  t — 
that  is,  the  second  to  take  only  if  the  iirst  failed. 

TUiu»here»utom^SHu*.f     Seio.  Jone  w  heir.    (D.  28,  6,  47,  pr.) 

(1.)  Primut  etfratrit  meiJUiiaequeheredes  swUo, 

(2.)  Primua  et  fratris  meiJUU  heredet  minto. 

In  the  first  instance,  all  are  heirs  jointly  and  in  eqnal  shares.  In  the  second 
Primus  gets  one  half,  and  the  nephews  the  other  half.     (D.  28,  5,  18,  pr.) 

Titiua  ex  parte  dimidia  herea  estOf  Seitu  ex  parte  dimidia ;  ex  qua  parte  Sewm 
inttitui,  ex  eadem  parte  Sempronius  heree  eeto.  Titius  gets  one-half,  and  Seius  and 
Sempronius  each  a  quarter.  The  true  construction  is  that  Seius  and  Sempronius  are 
joint-heirs  of  one-half,  and  Titius  sole  heir  of  the  other  hall     (D.  28,  5,  15,  pr.) 

2.  The  rules  that  determine  the  shares  of  the  respective  heirs. 

An  inheritance  is  usually  divided  into  twelve  parts  (unciae\  all  included 
under  the  name  of  the  as.  These  parts,  too,  have  their  own  names, 
answering  to  those  from  an  uncia  to  an  ox, — namely  these :  unda;  sextans 
(sixth  part,  Le,  2  unciae)  \  quadrans  (fourth  part,  Le.  3) ;  Mens  (third  part, 
»•'.  4) ;  quincunx  (five-twelflhs,  /.^.  5) ;  semis  (half,  ix.  6) ;  septunx  (seven- 
twelfkhs,  i^.  7) ;  bes  (two-thirds,  'i.e.  8) ;  dodrans  (three-fourths,  ue,  9) ; 
dextans  (ten-twelfths,  i.e,  10) ;  deunx  (eleven-twelfths,  /./.  11);  as,  i.e,  13. 
But  it  is  not  necessary  that  there  should  be  precisely  twelve  parts,  for  there 
ate  as  many  unciae  in  the  as  as  the  testator  wished.  If,  for  instance,  a  man 
names  in  his  will  one  heir,  and  him,  say  ex  semisse^  then  the  whole  as  will 
contain  six  unciae  only ;  because  no  man  can  die  testate  as  regards  part  of 
his  goods,  and  intestate  as  regards  the  other  part,  unless  indeed  he  be  a 
soldier,  whose  intention  in  making  the  will  is  alone  looked  to.  On  the  other 
hand  again,  a  man  can  divide  his  inheritance  into  as  many  unciae  as  he 
pleases.    (J.  2,  14,  5.) 

An  inheritance  was  a  umrersal  sQCcession ;  it  included  the  whole  of  a  man's  pro* 
perty  and  transferable  rights.  An  heir  therefore  could  not  suoceed  to  a  part  of  the 
property  of  deceased.  It  was  considered  inconsistent  with  this  principle  to  allow  one 
heir  to  take  ex  testamento  and  another  ab  intestato.  It  destroyed  the  unity  of  the 
universal  succession.     But  to  this  rule  the  wills  of  soldiers  were  an  exception. 

(1.)  Each  heir  is  assigned  a  particular  share  by  the  testator. 

Let  us  see  what  the  law  is  if  a  share  is  not  assigned,  and  yet  no  one  has 
been  appointed  heir  without  having  a  share  assigned  him ;  as  when  three 
heirs  are  appointed,  each  to  have  a  fourth.  In  this  case  it  is  agreed  the 
unassigned  share  tacitly  accrues  to  each  heir  in  proportion  to  his  share,  and 
is  held  just  as  if  (in  the  instance  given)  they  had  been  appointed  by  the 
will  heirs  each  of  one-third.  Conversely,  again,  if  the  shares  amount  to  more 
than  an  as^  each  is  tacitly  lessened ;  so  that  if,  for  instance,  four  heirs  were 
appointed  in  the  will,  each  to  have  a  third,  then  the  shares  are  to  be  held  just 
AS  if  each  had  been  appointed  in  the  will  heir  of  one-fourth.    (J.  2,  14,  7.) 
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A.  and  B.  are  ttamed  heira  ;  A.  for  one- fourth  and  6.  mr  one -half «    This  i»  the  i 
ai giving  A.  one- third  &Dd  B,  two- thirds  of  the  whole.    Thet^e  ia  no  mteetacy  &Bto  ths 
remaining  fourth.     (D.  23,  5,  13,  3.) 

A*  and  B.  are  heirs  ;  A.  for  12  and  R  for  6  ^tata.  This  U  equivalent  to  making  A. 
heir  for  two-lhirdB  and  B.  for  one  third.     (D.  28,  5,  !3,  4,) 

A.  and  B.  ore  together  made  faeira  for  one  at^  and  C.  is  made  befr  for  on&hilf  anil 
one-«zth  of  an  m.  la.  thia  caee  the  testator  makes  the  ai=20  ounces,  of  which  A. 
and  B.  get  6  each,  and  C.  getH  8,     (D.  23,  B,  13,  0,) 

Titius  19  heir  for  a  third,  B.  for  twO'third«s  and  then  'RtiuR  tor  another  liitb. 
Here  the  at  h  e^inal  to  14  ounces  or  parts,  of  wLich  B.  gets  8  and  Titiua  a  third  {i} 
and  a  sixth  (2),  or  in  all  6.     (D.  28,  fi,  13,  7. ) 

Clemens  Patroniis  in  hia  will  providud  that  if  a  eon  shonld  be  bom  to  hini}  be 
tthonld  be  heir  ;  if  two  sons,  thej  should  he  heirs  in  equal  parts  ;  eo  if  two  daughters ; 
if  a  son  and  daughter,  the  son  sbotild  get  two  pnrte  nud  the  daughter  one.  Two  eoni 
were  bom  and  one  daughter.  £^b  of  the  »uutt  gets  two  patta,  and  the  daughter  ooc^ 
taking  the  <£«  to  ooneiit  of  5  paHa.     (D.  IE,  €,  81,  pr.) 

(2,)  Several  are  made  heire,  but  nothing  ib  said  as  to  their 
respective  shares. 

If  more  heirs  than  one  are  appointed^  a  division  of  shares  becomes 
needful  only  if  the  testator  wished  them  not  to  inherit  in  equal  shares.  For 
it  is  suffidently  certain  that  if  no  shares  are  named,  then  they  are  to  inherit 
in  equal  shares.    (J.  2,  14,  6.) 

(3»)  Several  are  named  heirs  ;  to  aome  of  them  the  testator 
assigns  specific  shares,  to  others  none.  It  ia  in  this  case  that 
the  mode  of  dividing  an  inheritance  into  twelve  eq^ual  parta 
becomes  of  practical  importanea 

But  if  the  shares  are  expressly  stated  in  the  case  of  some^  and  anyone 
else  is  named  without  a  share,  then  if  any  part  of  the  as  is  wanting,  he 
inherits  that  as  his  share  ;  and  if  more  than  one  are  appointed  in  the  will 
without  shares,  then  they  will  all  unite  in  taking  that  share.  If,  how- 
ever, the  shares  make  up  the  full  as,  then  those  named  are  called  on  to  take 
half,  and  he  or  all  of  them  the  other  half  It  makes  no  difference  whether 
It  is  the  first  or  the  middle  one  or  the  latest  that  is  appointed  m  the  will 
without  a  share,  for  that  part  is  understood  to  be  given  him  that  is  not 
assigned.    (J.  2, 14,  6.) 

If  more  than  twelve  undae  have  been  distributed,  the  one  that  b 
i4>pointed  without  a  share  will  have  all  that  is  wanting  to  make  yp  two 
asses.  In  the  same  way,  jf  the  sum  of  two  asses  is  already  fully  made  up, 
he  shall  have  what  is  wanting  to  a  third.  All  these  parts  are  aftei^  ards 
called  back  to  the  standard  of  the  as^  although  there  are  more  undae  than 
the  cu  contains.     (J.  2^  14,  8.) 

A.  is  heir  for  on^ -fourth,  B.  for  one-fourth,  and  O,  vil^out  any  part  beiiig  aametL 
0.  geti  one -half  of  the  wfaofe.     {D.  28,  5, 17,  pr.) 

A.  gets  6  oruneee,  B.  B»  &Eid  0.  Ib  made  heir  for  the  residue!,  The  ihardi  of  th* 
hein  will  be—  A*  thr^e- twelfths,  B.  four  twelf thsj  afld  C  five^ twelfths.     ( D.  SS,  5,  S7J 

A«  getfl  one-fourth^  B.  getq  tbree-fourths,  C«  i§  also  heir,  but  no  part  ia  mea~ 
tianad.  Aj  A.  Bind  B^  tog^ethfsr  make  up  one  cuv,  Q*  gets  anoUier  a«,  ftod  theref<3i^ 
C.  geti  ODiS-hftlf  of  an  a#,  aod  A.  oae-fourth,  B,  three^ourtha  of  the  n^mainiag  haiL 
p.  28,  6,  20,  1.) 


"  I  name  Loeiiis  Titins  my  heir  for  two  parts,  and  Publins  Maevins  for  one-foarth." 
The  testator  is  considered  to  have  reckoned  the  m  as  consisting  of  three-foorths,  of 
which  TitiaB  gets  two  and  MaeTiua  one.    (D.  28,  5,  78, 1. ) 

"  I  name  Lucius  Titius  heir  for  2  ounces,  Gaius  Atticos  for  one  part,  Maevius  for 
one  part^  and  Seius  for  two  parts."  Here  Titius  alone  is  considered  to  have  a  share 
anigned.  He  gets  2  ounces  out  of  the  cu,  the  remaining  10  being  divided,  so  that 
6  ounces  go  to  Seins  and  5  are  divided  equally  between  Maevius  and  Atticus.  (D.  2S, 
5,  47,  2.) 
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764  TESTAMENTUM. 

Third.— INVESTITIVE    FACTS. 


CIIA.FTEE;   I. 

TESTAMENTARY  SUCCESSION. 


First. — The  Formal  Will  (Tbstamentum). 
1.  Essential  Elements  in  a  Will. 

Having  considered  the  juridical  character  of  "  hereditas  "  in  the 
Xloman  law,  and  the  Rights  and  Duties  of  the  Heir  {Heres, 
Bonorum  possessor)^  we  now  come  to  the  Investitive  Facts,  or  the 
modes  by  which  a  person  becomes  heir,  or,  in  other  words, 
enters  upon  an  inheritance.  Our  first  division  is  the  modes 
by  which  a  universal  successor  was  appointed  by  some  ex- 
pression of  the  wishes  of  the  deceased.  This  includes  the 
Roman  Will  {Testamentum). 

But  is  a  will  nothing  but  an  instrument  for  appointing 
heirs?  Are  not  iutores  also  named,  and  legacies  given  by 
will?  Why  then  introduce  the  complex  subject  of  testa- 
ments as  merely  an  investitive  fact  applying  to  ''  hereditas  t " 
The  reason  is  that  the  essence  of  a  Roman  will  was  the 
nomination  of  a  universal  successor  to  a  deceased  person ; 
if  a  will  failed  in  that  point,  it  was  wholly  and  absolutely 
worthless;  if  it  accomplished  that  object,  it  could,  but  it 
need  not,  effect  other  purposes  as  well.  In  respect,  there- 
fore, of  its  juridical  essence  and  validity,  a  will  was  nothing 
more  than  a  lawful  mode  of  appointing  an  heir.  Even  after 
the  great  change  made  by  Justinian,  limiting  the  liability  of 
the  heir  (see  p.  754),  the  essence  of  the  will  continued  to  be 
the  valid  and  successful  appointment  of  an  heir.  If  none  of 
the  heirs  named  in  the  will  could  or  would  accept  the  inheri- 
tance, the  will  was  void,  and  the  legacies  failed  of  effect^ 

In  adopting  this  aiTangement,  the  fact  is  not  overlooked 
that  there  was  a  tendency  in  Roman  law  throughout  to  give 
increasing    importance    to   what    has  been   d^cribed  as  an 

^  Hence  the  maxim,  Nemo  pro  parte  tettatut,  pro  parte  inUttatut  deeedere  poUtL 
(J.  2,  14,  5.)    A  will  must  dispose  of  the  whole  property  and  rights  of  the  testator. 


Digitized  by 


Google 


adventitiouB  part  of  the  will ;  namelj^,  the  distribution  of  the 
property  of  a  deceased  person  in  legacies.  The  heir,  at  least 
after  the  reforms  of  Justinian,  was  appointed  for  the  sake  of 
the  legatees ;  he  was  employed  merely  to  wind  up  the  estate 
and  distribute  the  effects  of  a  dead  person.  Still,  in  contempla- 
tion of  law,  these — ^the  real  objects  of  the  will — were  entirely 
dependent  on  the  appointment  of  an  heir.  If  that  failed,  every- 
thing failed.  Even  Justinian  did  not  go  so  far  as  to  say  that 
a  will  should  not  fail  &om  want  of  an  heir,  which  was  the  only 
step  required  in  order  to  put  the  law  in  harmony  with  practical 
wants.  If  the  heir  named  refused  to  enter,  the  will  collapsed. 
The  acceptance  of  the  heir  appointed  was  the  keystone  of  the 
testamentary  arch. 

Why  was  this  f  Why  did  so  practical  a  people  as  the  Romans 
continue  to  submit  to  a  law  of  wills,  that  for  all  practical 
purposes  was  arbitrary  and  extremely  inconvenient,  continu- 
ally frustrating  the  objects  of  testators,  and  disappointing 
intended  legatees?  The  explanation  of  this  puzzle  is  found 
in  the  fact  that,  in  the  time  of  Augustus,  a  new  mode  of 
expressing  a  last  will  was  introduced,  which  successfully 
enabled  testators  to  avoid  all  the  snares  and  pitfalls,  of  the 
law  of  testamenta  The  moimtain  was  too  great  to  remove, 
but  a  way  was  found  of  simply  walking  round  it.  The  de- 
vice invented  for  this  purpose  was  the  informal  will  of  the 
Roman  law — codicilli.  The  name  "codicil"  is  unlucky,  be- 
cause it  irresistibly  suggests  to  an  English  reader  the  idea 
that  eodicilli  were  merely  a  postscript  to  a  pre-existing  vahd 
will.  But  codicilli  might  exist  although  no  will  was  previously 
made,  the  heirs  ah  intestato  being  the  executors.  The  codicilli^ 
although  in  fact  often  dependent  on  a  prior  will,  were  in  law 
quite  independent  of  the  will.  Here  then  was  a  ready  means 
of  avoiding  the  numerous  di£Sculties  and  complications  arising 
from  the  law  of  wills.  But  this  was  not  all.  The  ingenuity  of 
the  jurisconsults  served  them  in  good  stead  for  courage.  They 
would  not  openly  attack  the  time-honoured  testament,  but 
they  altered  its  character  by  what  was  known  as  the  "  codicillary 
clause."  This  provided,  as  will  be  shown  afterwards  in  detail, 
that  if  a  will  proved  informal,  and  so  invalid,  it  should  be  held 
to  be  **  codicilli,**  and  so  valid,  and  binding  upon  the  heirs  ab 
intestato.  In  most  instances  this  completely  prevented  the 
frustration  of  the  testator^s  intentions  through  irregularities  in 
the  making  of  his  will. 
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In  order  that  a  will  should  be  an  investitive  fact  of  a  herediias, 
two  things  were  necessary — (1)  a  will  valid  at  the  death  of 
the  testator ;  and  (2)  acceptance  of  the  inheritance  by  the  per- 
sons named  as  heira  A  will  may  be  valid  when  it  is  made,  bat 
be  invalid  at  the  time  of  testator's  death* 

Hence  we  must  examine — (1)  what  is  necessary  to  the  initial 
validity  of  a  will ;  and  (2)  how  a  will  initially  valid  may  be 
revoked. 

In  order  that  a  will  should  be  valid  when  made,  five  things 
were  necessary : — 

A.  Certain  forms  must  be  observed. 

B.  Certain  persons  must  be  expressly  disinherited  or  appointed 
heirs. 

0.  Certain  persons  must  be  provided  for. 

D.  An  heir  or  heirs  must  be  properly  appointed 

E.  No  legal  incapacity  in  their  several  parts  must  attach  to— 
t  The  testator;  n.  The  witnesses  ;  or  m.  The  heir. 

A.  Forms  of  Wills. 
L — Obsolete  Forms. 

1.  Will  made  by  special  legislation  in  the  ComUia. 

Of  wills  there  were  at  first  two  kinds.  One  kind  they  used  to  make  in 
the  Comitia  CakUOy  held  twice  a  year  for  that  purpose.    (G.  2,  loi.) 

The  OomHlna  here  refenred  to  means  the  Comitia  Chiriata.  Aulas  GellioB  says  that 
hi  the  OomiUa  wills  were  made  and  *'  ddeUaUo  taororum."  Opinion  has  differed  in 
regard  to  the  meaning  of  **  deteatatio,**  Aocording  to  De  Coolanges,  it  refers  to 
•Rogation,  when  the  perwm  arrogated  ranendered  his  own  family  rites  to  paaa  into  a 
new  family  and  share  its  euUu».  The  consent  of  the  Pontiff  seems  to  have  related  to 
the  devolution  of  the  sacred  rites  :  and  we  gather  from  Aulus  GeUius  that  the  will  vas 
alegislatiye  enactment  {rogaiuU)  ut  quit  sibi  here$  euet,  quae  rogatio  popuU  sujfragio 
eoi^imiabaiur).  Apparently  then,  the  first  Boman  will  was  a  legislative  aot  eitbtf 
substitnting  new  heirs  for  ^e  natural  heirs,  or  which  is  perhaps  more  Ukely,  giviag 
an  hdr  to  a  man  who  would  otherwise  die  without  heirs.  This  will  was  already 
obsolete  in  the  tune  of  Cicero.     (De  Orat.  1,  58.) 

2.  Will  made  on  the  eve  of  battle  (in  proeinctu). 

The  other  kind  was  made  when  in  battle  array  {inprocinctu\  that  is,  when 
they  went  forth  to  fight  in  war ;  for  the  word  prodnctus  means  any  army 
without  baggage  and  in  arms.    (G.  2,  loi.) 

A  will  {testanufUum)  is  so  called  because  it  attests  the  wishes  {tesUUit 
mentis)  of  the  maker.    (J.  2,  lo,  pr.) 

That  we  may  not  be  in  entire  ignorance  of  anything  andent,  we  most 
know  that  in  old  times  two  kinds  of  wills  were  in  use.  Of  these  two  kinds 
one  was  used  in  peace  and  times  of  ease ;  this  was  caJled  the  will  in  tbe 
Comitia  Calata  :  the  other  when  they  were  about  to  go  forth  to  battle  ;  this 
was  caXLed procinctum.    (J.  2,  lo,  i.) 
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An  army  in  ancient  times  was  simply  the  city  in  arms  ;  the  conUHa  was  simply 
the  army  at  home  and  during  peace.  Plutarch,  in  his  life  of  Ooriolanus,  says  that 
when  the  soldien  were  drawn  up  in  battle  array  about  to  go  forth  to  battle,  tlMjy 
490uld  make  their  wills  by  simply  announcing  to  three  or  four  witnesses  the  names  of 
those  whom  they  wished  to  be  heirs.  The  decay  of  this  form  of  will-making  is 
remarked  by  Cicero.     (Cio.  De  Nat,  Dear.  2,  8.) 

It  18  extremely  difficult,  considering  the  scanty  references  to 
the  subject  in  the  authorities,  to  make  out  the  character  of  the 
will  in  procinehL  Was  the  testamentary  power  so  fully  recog^ 
nised,  that  the  privilege  of  the  soldiers  was  simply  that  release 
from  forms  which  they  undoubtedly  enjoyed  through  later 
times  ?  But  Gains  draws  a  clear  line  between  that  ancient  form 
and  the  testaments  of  soldiers  in  his  time.  If  the  testamentary 
power  was  jealously  regarded  as  an  encroachment  on  the  rights 
of  the  members  of  the  family,  and  only  allowed  in  exceptional 
cases,  so  to  speak,  by  Act  of  Parliament,  how  was  such  facility 
given  to  the  citizens  in  time  of  war  ?  These  are  questions  that, 
with  the  information  we  possess,  it  is  not  easy  to  answer. 

3.  Will  made  by  mancipatio, 

A  third  kind  of  will  was  afterwards  added,  made  /^  aes  et  libram  (with 
bronze  and  balance).  By  it  a  man  that  had  not  made  a  will  either  in  the 
Camitia  Calaia  or  when  in  battle  array,  if  he  was  pressed  by  the  sudden 
approach  of  death,  used  to  give  a  friend  his  household  (Jamilia) — ^that  is,  his 
patrimony  by  numcipaiio  (conveyance) — ^and  to  ask  him  for  what  he  wished 
to  be  given  to  each  person  after  his  death.  This  will  is  called  per  aes  et 
libram^  because  the  whole  procedure  is  by  mancipatio,    (G.  2,  102.) 

The  former  two  kinds  of  wills  have  passed  into  disuse.  This  kind  alone, 
that  is  made  per  aes  et  libraniy  has  been  retained  in  practice.  But  the 
arrangements  are  not  now  the  same  as  they  used  to  be  in  old  times.  Then 
ihitfatmliae  ^m//^r  (purchaser  of  the  household) — ^that  is,  the  person  that 
received  th^/amtlta  from  the  testator  by  conveyance — ^held  the  place  of  the 
heir.  Him,  therefore,  the  testator  used  to  charge  {mandabaf)  with  what 
he  wished  to  be  given  to  each  person  after  his  death.  But  now  another 
person  is  appointed  heir  in  the  will,  through  whom  the  legacies  are  left ; 
and  some  one  else,  for  form's  sake  and  to  copy  the  old  law,  is  employed  as 
fofniliae  emptor.    (G.  2.  103.) 

The  procedure  in  the  matter  is  as  follows  : — The  maker  of  the  will  sununons, 
just  as  in  all  other  conveyances,  five  witnesses,  Roman  citizens  over  pubert)', 
and  a  balance-holder  {libripens) ;  and  after  writing  out  his  will,  conveys  his 
familia  to  some  one  for  form's  sake.  At  that  stage  the  purchaser  uses  these 
words,  "  That  yo\xx  familia  and  money  are  in  my  charge,  protection  {tutela\ 
and  keeping,  ex  jure  Quiritium,  I  affirm,  and  that  you  may  be  able  to  rightly 
make  a  will  according  to  the  law  of  the  State,  with  this  bronze,  and,"  as  some 
add,  "  balance  of  bronze,  be  it  bought  by  me."  Then  he  strikes  the  balance 
with  the  bronze,  and  gives  that  piece  of  bronze  to  the  testator  as  if  by  way  of 
price.  The  testator  next,  holding  the  will  he  has  written  {tadulae\  speairs 
thus : — "  All  this,  as  it  is  written  on  these  tablets  of  wax,  I  so  give,  so 
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bequeath,  and  so  attest ;  you,  therefore,  Quirites,  bear  me  witness  in  this/' — 
this  is  called  the  nuncupatio  (declaration).^  The  word  nuncupare  means  to 
name  openly ;  and  undoubtedly  what  the  testator  has  written  specifically  in 
the  will,  he  appears  in  that  general  utterance  to  name  and  confirm.     (G. 

2,  104.) 

A  third  kind  of  will  was  afterwards  added,  caWed  fer  aes  et /tdram,  because 
the  procedure  took  the  form  of  a  conveyance  {^mancipatio) — that  is,  an 
imaginary  sale  in  the  presence  of  five  witnesses  and  a  balance-holder,  aU 
Roman  citizens  over  puberty,  and  of  th^familiae  emptor^  as  he  was  called. 
But  those  two  former  kinds  of  wills  have  from  of  old  passed  into  disuse ; 
that  made/^r  aes  et  Ubram  lasted  longer.  But  it  also  has  in  part  ceased  to 
be  used.    (J.  2,  10,  i.) 

At  fiiBt  this  will  took  effect  as  a  simple  conveyance  ;  it  really  became  a  will  only 
when  the  estate  was  conveyed  to  a  purchaser  merely  for  the  sake  of  form,  and  the  heir 
was  not  disclosed  until  the  death  of  the  testator.  Possibly  this  was  the  form  of  will 
referred  to  by  the  XII  Tables. 

The  UsUi'mjentum  per  aea  et  Ubram  continaed  to  exist  after  the  time  of  Gains,  and  is 
probably  referred  to  in  a  constitution  (C.  Th.  4,  4,  3)  of  Honorins  and  Arcadius  (A..D. 
869),  as  it  was  the  only  will  having  Ave  witnesses.  It  could  not,  however,  have  been 
resorted  to  after  a.d.  409,  when  Uonorius  and  Theodosius  established  a  leas  formal 
written  wilL 

4.  The  Prsetorian  Will. 

The  Praetor,  however,  if  seven  witnesses  have  set  their  seals  to  the  will, 
promises  the  heirs  appointed  in  it  bonorum  possession  according  to  the  terms 
of  the  will  {secundum  tabulas) ;  if,  then,  there  is  no  one  to  whom  the  inherit- 
ance would  belong  by  statutory  right  in  case  of  intestacy,  a  brother  for 
instance  bom  of  the  same  father,  or  a  father's  brother,  or  brother's  son, — in 
that  case  the  heirs  appointed  in  the  will  can  retain  the  inheritance.  The 
rule  of  law,  indeed,  is  the  same  as  if  the  will  could  not  take  effect  on  some 
other  ground— that  th^famiita  had  not  been  sold,  for  instance,  or  that  the 
testator  had  not  spoken  the  words  of  the  formal  declaration.     (G.  2,  119.) 

But  let  us  see  whether  or  not  a  brother,  or  a  father's  brother,  if  there  are 
such,  are  to  be  preferred  to  the  heirs  appointed  by  the  will.  For  a  rescript 
of  the  Emperor  Antoninus  points  out  that  the  claimants  oi  bonorum possession 
according  to  the  terms  of  a  will  not  rightly  made,  can  defend  themselves 
against  persons  that,  as  being  successors  in  case  of  intestacy,  bring  a  vindi- 
catio  for  the  inheritance  by  the  exceptio  doli  maii.    (G.  2,  12a) 

The  wills  just  named  were  ascribed  to  ihejus  civile.  But  afterwards, 
under  the  edict  of  the  Praetor,  a  different  form  of  making  wills  was  brou^t 
in.  By  this  form,  under  th^jus  honorarium^  the  testator  was  not  required  to 
convey  away  the  property ;  but  the  seals  of  seven  witnesses  were  enough, 
although  by  the/«J  civile  the  seals  of  witnesses  were  not  necessary.  (J.  2, 
10,  2.) 

^  PcmOAom  peeuniamqite  tuam,  endo  mandatelam,  tuam  cuttodtHamque  meam,  qw  m 
jure  ietiamefUumfacerepoatii  aeevndum  legem  pubUeam,  hoc  aere,  et  ut  qoidam  adjictiDl 

eieneaque  libra,  etto  mihi  empta; haee  ito  ut  inkUtdbuUteeruque  KriftB 

nmt,  iiado,ita  lego,  Ua  testor,  itaque  voi,  Quii-ites,  tettimojUum  mihi  perhibetote. 
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ID©  principle  upon  wnicn  ine  jrraeior  mierierea  in  xnis  case 
IS  the  same  as  that  which  appears  in  so  many  others — namely, 
to  prevent  the  strict  forms  of  law  producing  injustice.  It  is 
significant,  however,  that  in  allowing  heirs  to  take  in  the 
absence  of  a  proper  mancipatio  or  nuncupattOy  the  PrsBtor 
required  a  new,  less  cumbrous,  and  more  useful  form  instead. 
The  will  must  be  sealed,  and  seven  witnesses  were  required.  The 
number  seven  was  obtained  by  adding  the  libripens  and  familiae 
emptor  to  the  five  required  in  a  will  per  aes  et  libram.  That  was 
the  condition  of  his  assistance,  just  as  part  performance  was 
the  condition  of  his  assistance  in  enforcing  informal  contracts. 
But  there  is  an  important  diflference.  In  contract,  the  Praetor 
interfered  to  prevent  injustice  through  a  strict  adherence  to  the 
forms  of  law;  in  testaments,  he  interfered  to  prevent  dis- 
appointment of  the  just  expectations  of  the  heirs,  and  the 
frustration  of  the  testator's  wishes.  Manifestly,  however,  there 
was  less  clamant  reason  for  interfering  to  prevent  disappoint- 
ment of  heirs  than  to  check  injustice  and  fraud.  Accordingly, 
the  Praetor  did  not  give  reh'ef  if  there  were  any  heirs  ah  intea- 
tato,  having  a  special  claim  to  the  succession.  Thus  a  paternal 
uncle,  brother's  son,  or  brother  by  the  same  father — the  next  of 
kin  according  to  the  artificial  rules  of  the  old  law — could  demand 
the  inheritance  against  the  heirs  appointed  by  an  informal  will. 
The  decision  of  Antoninus  altered  all  that,  and  formed  the  first 
step  in  the  process  by  which  the  Roman  will  was  established 
in  its  final  shape. 

11.  Forms  of  Roman  Will  in  the  Time  op  Justinian. 
1.  Written  Will.    - 

Step  by  step  men's  practice,  and  the  amendments  made  by  the  constitutions, 
began  to  join  the  jus  civile  and  the  Praetorian  law  into  one  harmonious  whole. 
It  was  settled,  therefore,  that  at  one  and  the  same  time,  as  the/^Ar  civile  in 
a  way  required,  seven  witnesses  must  be  employed  ;  that  these  witnesses 
must  sign  at  the  foot,  a  point  first  found  in  the  constitutions  ;  and  that,  as 
under  the  Praetor's  edict,  their  seals  should  be  set  to  wills.  This  branch  of 
the  law  therefore  seems  to  be  threefold  (jus  tripertitum).  The  witnesses, 
and  their  presence  together  in  order  to  publish  the  will,  come  down  from  the 
jus  civile.  The  signatures  of  the  testator  and  the  witnesses  at  the  foot  are 
drawn  from  the  observances  under  the  sacred  constitutions.  The  seals 
lastly,  and  the  number  of  the  witnesses,  are  due  to  the  Praetor's  edict.  (J.  2, 
lo,  3.) 

(1.)  The  will  must  either  be  written,  or  produced  in  the  pre- 
sence of  seven  witnesses,  all  present  together  with  the  testator 
until  the  ceremony  is  linished ;  and  the  witnesses  must  be  present 
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of  their  own  accord,  and  by  invitation.  (D.  28,  1,  21,  2;  D. 
28.  1.  20,  8.) 

(2.)  The  testator  must  sign  the  part  of  the  will  sliown  to  the 
witnesses  in  their  presence ;  or  if  he  cannot  write,  an  eighth 
person  must  sign  it  for  him  in  the  presence  of  the  witnesses. 
If  the  will  is  and  purports  to  be  written  by  the  testator's  own 
hand  (hence  called  holograph),  the  absence  of  the  signature  is 
not  fatal.     (C.  6,  23,  21,  pr.) 

(3.)  The  witnesses,  at  the  same  time  and  place,  and  in  the 
presence  of  the  testator,  must  adhibit  both  their  names  and 
seals.     (C.  6,  23,  12  ;  D.  28,  1,  22,  4.) 

But  the  witnesses  may  all  use  one  ring  to  seal  the  will — indeed,  what  if 
the  seven  rings  were  all  cut  alike  ? — as  Pomponius  held.  Even  with  another 
man's  ring  one  may  lawfully  seal.    (J.  2,  lo,  5.) 

(4.)  The  whole  transaction  must  be  uninterrupted,  and 
unmixed  with   any  other   business    (uno  contextu).    (D.  28,  1, 

21.3.) 

1**  The  will  need  not  be  in  the  testator's  handwriting,  and  its  contents  need  not  be 
disclosed  to  the  witnesses.     (C.  6,  23,  21,  pr.) 

2'  It  makes  no  difference  whether  it  is  on  tablets,  or  on  paper,  or  on 
parchment,  or  on  any  other  material,  that  the  will  is  made.     (J.  2,  lo,  12.) 

3°  To  all  these  under  our  constitution,  to  secure  that  wills  shall  be  genuine 
and  that  no  fraud  shall  be  employed,  this  addition  has  been  made,  that  the 
name  of  the  heir  shall  be  stated  in  the  handwriting  of  the  testator  or  of  the 
witnesses,  and  that  everything  shall  take  place  according  to  the  tenor  of  that 
constitution.     (J.  2,  10,  4.) 

The  constitntion  referred  to  (C.  6,  23,  29)  was  found  to  be  productive  of  mach 
mischief,  in  consequence  of  the  ignorance  of  testators  of  its  provisions,  or  of  their 
inattention  ;  and  it  was  repealed  (Nov.  119,  9). 

4"  Duplicates  must  each  be  sealed.     (D.  28,  1.  24.) 

Of  one  will,  too,  several  counterparts  may  be  made,  if  each  is  made 
according  to  the  required  forms.  Sometimes  this  is  necessary,  as  when  a 
man  is  going  to  sea,  and  wishes  to  carr)'  with  him  and  also  to  leave  at  home 
a  formal  declaration  of  his  deliberate  intention.  Countless  other  reasons 
also,  ever  threatening  men's  ties,  may  make  this  needful.     (J.  2,  10,  13.) 

2.  Private  Nuncupative  or  Oral  Will. 

So  much  for  wills  made  in  writing.  But  if  a  man  wishes  to  do  without 
writing  in  drawing  up  his  will,  according  to  Xhtjtts  civiU,  let  him  know  that 
if  he  employs  seven  witnesses,  and  declares  his  wishes  before  them,  this  is 
a  thoroughly  complete  will  according  to  the  jus  civile^  and  firmly  settled 
0.  2,  10,  14.) 

In  a  constitution  of  Theodosius  and  Valentinian  (0.  6,  23,  21,  2)  this  pcovisioa 
was  embodied,  subject  to  the  rules  as  to  the  presence  of  the  witnesses  already  stated. 
(C.  0,  23,  26.) 
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Without  any  formalities  a  person  may  declare  his  last  will  in 
the  presence  of  a  magistrate,  or  have  a  memorandum  thereof 
entered  on  the  records  of  the  Court.     (C.  6,  23,  19.) 

III.  Special  Forms  op  Wills  for  Particular  Classes. 
1.  Soldiers. 

The  careful  observance  of  the  rules  just  given  for  drawing  up  wills  has 
been  relaxed  by  the  imperial  constitutions  in  favour  of  soldiers,  because  of 
their  want  of  skill.  Their  wills,  although  they  have  not  employed  the 
legal  number  of  witnesses  [nor  conveyed  their /aMt'Ua,  nor  made  a  nuncupatto\ 
nor  observed  any  other  formality  required  in  wills,  are  none  the  less  rightly 
made,  if  only  they  have  been  engaged  in  service.    Q.  2,  ii,  pr. ;  G.  2,  109.) 

TTiis  was  very  properly  brought  in  by  a  constitution  of  ours,  and  so  in 
whatever  shape  their  last  wishes  are  found,  written  or  unwritten,  the  will 
takes  effect  as  the  expression  of  those  wishes.  But  at  the  times  when  they 
are  free  from  the  hardships  of  service,  and  living  either  elsewhere  or  in  their 
own  abodes,  they  cannot  claim  the  aid  of  such  a  privilege.  A  will,  indeed, 
even  \{  fiUifamilias^  they  are  allowed  to  make,  because  they  are  soldiers ; 
but  it  must  be  according  to  the  law  common  to  all,  and  with  the  employment 
of  all  those  observances,  even  in  their  wills,  that  we  have  just  set  out  as 
necessary  in  the  wills  of  civilians.     (J.  2,  11,  pr.) 

With  express  reference  to  soldiers'  wills  the  late  Emperor  Trajan  sent  to 
Statilius  Severus  a  rescript  in  these  terms  : — **  The  privilege  granted  to 
soldiers  on  service,  of  having  their  wills  held  valid,  no  matter  how  they  are 
made,  ought  to  be  understood  thus  : — It  ought  firct  to  be  evident  that  a  will 
was  made ;  this  can  be  done  without  writing,  even  by  those  that  are  not 
soldiers.  The  soldier,  then,  about  whose  goods  a  question  is  raised  before 
you,  if  he  called  men  together  for  the  purpose  of  declaring  his  last  wishes, 
and  spoke  so  as  to  make  it  clear  whom  he  wished  to  be  his  heir,  and  on 
whom  he  wished  to  bestow  freedom,  may  be  held,  though  there  was  no 
writing,  to  have  made  his  will  in  this  way,  and  his  wishes  must  be  held  valid. 
But  if,  as  often  happens  in  the  course  of  talk,  he  said  to  some  one, '  I  make 
you  my  heir,'  or  *  1  leave  you  my  goods,'  this  ought  not  'to  be  respected  as 
a  will.  No  one  has  a  greater  interest  in  refusing  to  admit  such  an  example 
than  the  very  persons  to  whom  the  privilege  has  been  granted.  For  other- 
wise it  would  not  be  hard,  after  the  death  of  any  soldier,  for  witnesses  to 
come  forward  and  affirm  that  they  had  heard  the  deceased  say  of  anyone 
they  thought  fit  that  he  left  him  his  goods  ;  and  thus  the  true  intentions  of 
the  deceased  might  be  overturned.*'    (J.  2,  11,  i.) 

This  favour  is  granted  them  by  the  imperial  constitutions  only  so  long  as 
they  are  soldiers  and  live  in  camp.  But  veterans  after  their  discharge,  or 
persons  that  though  soldiers  make  a  will  when  not  in  camp,  ought  to  make 
it  according  to  the  law  common  to  all  Roman  citizens.  A  will,  too,  that  they 
have  made  in  camp  not  according  to  the  law  commonly  in  use  (commune  jus\ 
but  in  a  way  of  their  own  choice,  will  be  effectual  after  their  discharge  for 
one  year  only.  But  what  if  the  testator  dies  within  the  year,  while  the 
appointed  condition  under  which  alone  the  heir  can  take  is  not  fulfilled  within 


the  year  ?    Is  the  will  to  take  effect  as  if  a  soldier's  ?    It  is  held  that  it  does. 
(J.  2,  11,3.) 

But  if  a  man,  before  becoming  a  soldier,  has  made  a  will,  not  valid  in  law 
{non  jure),  and  after  becoming  a  soldier,  and  while  engaged  on  service, 
has  unsealed  it  and  added  or  withdrawn  some  things,  or  has  in  any  other 
way  shown  his  wish  that  it  should  take  effect  as  a  soldier's  will,  then  we 
must  say  that  the  will  is  to  take  effect  as  if  resulting  from  the  fresh  wishes 
of  a  soldier.     (J.  2,  11,  4.) 

This  privilege  was  first  granted  for  a  limited  time  by  Julius 
Caesar,  renewed  by  subsequent  emperors,  Titius,  Domitian, 
Nerva,  and  finally  established  as  a  permanent  part  of  the  law 
under  Trajan,     (D.  29,  1,  1,  pr.) 

The  same  privilege  was  allowed  to  seamen  in  the  service  of 
the  State.     (D.  37,  13,  1,  1.) 

It  lasts  only  during  the  time  of  service,  and  for  one  year  after 
a  soldier's  or  sailor's  retirement.  (D.  29,  1,  38,  pr.)  But  if  the 
soldier  is  dismissed  for  misconduct,  the  privilege  is  extinguished 
at  once.     (D.  29,  1,  26,  pr.) 

We  shall  afterwards  see  that  this  is  not  the  only  point  in 
the  making  of  wills  upon  which  soldiers  were  favoured, 

2.  Wills  of  the  Blind. 

The  wills  of  persons  suffering  from  blindness  (whether  con- 
genital or  from  disease)  may  be  made  in  the  presence  of  seven 
witnesses  with  the  aid  of  a  notary  {tabularius).  The  testator 
must  openly  declare  the  names,  rank,  and  description  of  the 
heirs,  and  their  shares,  as  also  the  legacies.  The  instruc- 
tions are  to  be  written  by  the  notary  all  at  one  sitting  in  the 
presence  of  the  witnesses,  and  signed  and  sealed  by  them 
and'  him  in  the  usual  manner.  When  a  notary  cannot  be 
found,  an  eighth  person  who  can  write  is  to  take  his  place. 
(C.  6,  22.  8.)       . 

3.  AVills  of  persons  that  cannot  read. 

A  constitution  of  Justinian  applies  to  persons  that  cannot  read 
{rusticiy  It  does  not  apply  to  the  cities  and  camps  of  the 
Koman  world.  Where,  however,  few  are  found  able  to  read  and 
write,  the  old  custom  shall  have  the  force  of  law  ;  and  where 
witnesses  cannot  sign  their  names,  it  is  enough  if  they  are 
present.  If  seven  witnesses  cannot  be  found,  five,  but  not 
fewer,  shall  suffice.  These  witnesses  must  know  the  names  of 
the  heirs.  If  any  can  read  and  write,  they  may  sign  for  the 
other  witnesses  in  their  presence.     (C.  6,  23,  31.) 

4.  Persons  suffering  from  contagious  disease. 

When  the   testator  suffers  from  contagious  disease,  seven 
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witnesses  are  required;  but  if  any  of  them  are  stiiFering  from 
disease,  the  necessity  of  their  being  all  present  together  is 
dispensed  with.     (C.  6,  23,  8.) 

5.  Parents  and  Children. 

When  a  parent  left  his  property  among  his  children  by  an 
informal  will,  his  dispositions  took  eiFect  as  a  trust  (jftdeicom^ 
missum).  This  relief  was  given  by  Diocletian  and  Maximian 
(C.  3,  36,  16)  and  Constantine  (C.  3,  36,  26).  Theodosius  and 
Valentinian  enacted  that  if  the  will  refers  to  others  than  children, 
so  much  of  it  shall  be  void,  and  the  property  undisposed  of  go 
to  the  children.     (C.  6,  23,  21,  1.) 

IV.— Opening,  Publication,  and  Inspection  of  Wills. 

Any  judge  had  power  to  order  a  will  to  be  produced  and  read 
in  pubUc.  (C.  6,  32,  1.)  The  Preetor  had  jurisdiction  to  com- 
pel the  witnesses  to  appear  and  acknowledge  (D.  29,  3,  4)  or 
deny  their  seals.  (D.  29,  3,  5.)  Paul  gives  the  following 
account  of  the  formalities  of  opening  a  will.  The  witnesses 
that  sealed  the  will,  or  the  greater  part  of  them,  are  to  be 
present  (if  that  is  impossible,  special  arrangements  were  made, 
D.  29,  3,  7) ;  and  when  they  have  recognised  their  seals,  the 
string  is  to  be  broken,  and  the  will  opened  and  read.  An 
opportunity  is  to  be  given  for  copying  it,  and  thereafter  it  is  to 
be  sealed  with  an  official  seal,  and  deposited  in  the  public 
archives,  so  that  if  the  copies  of  it  are  lost,  fresh  ones  may  be 
had  from  the  original.  (Paul,  Sent.  4,  6,  1.)  In  towns  or 
municipalities,  the  opening  and  reading  should  take  place  in 
the  Forum  or  Basilica  between  the  second  and  tenth  hour  of  the 
day.  This  ought  to  be  done  in  the  presence  of  the  magistrates 
and  with  witnesses  of  respectability.  (Paul,  Sent.  4,  6,  2.) 
Whoever  opens  a  will  elsewhere,  or  in  any  other  manner,  is 
.  liable  to  a  penalty  of  5000  sesterces.  (Paul,  Sent.  4,  6,  2  A.) 
The  will  should  be  opened  within  three  or  five  days,  if  the 
person  having  the  custody  of  it  is  in  the  same  place  where  the 
testator  died;  if  not,  within  the  same  time  from  the  date  of  his 
return.     (Paul,  Sent  4,  6,  3.) 

Testaments,  and  all  documents  that  are  wont  to  be  notified 
in  the  tax-office  {censuale  oj/icium)  should  be  kept  there,  and  not 
be  removed.  (C.  6,  23, 18.)  Justinus  refers  to  the  attempts  of 
the  clergy  to  get  jurisdiction*  over  the  publication  of  wills,  and 
to  take  it  away  from  the  Magister  Census.  It  is  absurd  and 
scandalous,  he  says,  that  they  should  affect  to  be  skilled  in  law  ; 
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pounds  {librae).     (C.  1,  3,  41.) 

A  will — the  most  secret  of  documents  before  a  testator's 
death — becomes,  after  that  event,  in  a  manner  a  public  deed, 
(D.  29,  3,  2,  pr.)  In  any  controversy  regarding  a  will,  the  judge 
could  order  the  person  in  whose  custody  it  was  (D.  29,  3,  2,  8) 
to  produce  it,  in  order  that  it  might  be  read  and  copied.  (D.  2, 
15,  6;  D.  29,  3,  1,  1.)  Inspection  was  not  allowed,  if  there  was 
a  doubt  as  to  whether  the  testator  was  dead.  (D,  29,  3,  2,  4) 
Moreover,  the  date  of  the  will  was  not  shown,  because  it  might 
have  helped  forgers  to  give  a  consistent  date  to  a  fabricated 
will  purporting  to  revoke  the  true  will.     (D.  29,  3,  2,  6.) 

B.  Disherison. 

If  certain  persons  are  not  made  heirs,  or  expressly  disinherited, 
the  will  is  void.  At  the  same  time,  there  was  no  person  that  a 
testator  was  compelled  to  make  his  heir.  He  could  disinherit 
all,  but  he  must  do  so  expressly.  Persons  were  disinherited 
either  as  individuals  (nominatim)  or  in  a  class  {intej*  caeteros). 

A  person  is  disinherited  by  name,  either  in  the  form,  "  Let  Titius, 
my  son,  be  disinherited  {exheres  esto) ; "  or  in  the  form,  "  Let  my  son 
be  disinherited,"  with  his  own  name  not  added — if,  that  is,  there  is  no  other 
son.    (J.  2,13,  i;  G.  2,  127.) 

It  seems  very  strange  that,  throughout  the  whole  history  of 
Rome,  a  rule  so  arbitrary  should  have  been  inflexibly  main- 
tained, and  instead  of  suflFering  the  usual  fate  of  the  older 
parts  of  the  law  at  the  hands  of  Justinian,  should  have  been  made 
actually  more  stringent  by  him.  The  rule  aflForded  no  real  pro- 
tection to  the  persons  in  question,  because  the  testator's  power 
of  expressly  disinheriting  them  was  unqualified.  Testators 
were  bound,  as  will  be  shown  under  the  next  head,  to  leave  a 
portion  of  their  property  to  their  children,  but  they  were  not 
bound  to  make  them  heirs.  Whence  then  so  singular  and 
inconvenient  a  rule — a  i*ule  that,  owing  to  the  ignorance  or 
forgetfulness  of  testators,  must  constantly  have  defeated  their 
testamentary  dispositions? 

The  explanation  is  clearly  given  in  a  quotation  from  Paul  iu 
the  Digest  (D.  28,  2,  11),  and  throws  an  interesting  light  upon 
the  early  Roman  ideas  of  inheritance.  Paul  observes  that 
there  is  a  sort  of  copartnership  in  the  family  property  between 
a  father  {paterfamilias)  and  his  chifdren.  The  very  names 
(  paterfamilias ^filiusfamilias)  show  this  ;  to  thefamilia  they  stand 
as  one  person,  towards  each  other  only  in  the  natural  relation 


of  father  and  son.  When,  therefore,  the  father  dies,  it  is  bot 
80  coiTect  to  say  that  they  inherit  his  property,  as  that  they 
acquire  the  free  control  of  their  own.  Hence,  although  they 
are  not  named  heirs  by  the  deceased,  they  are  still  owners  of 
the  family  property.  By  the  old  customary  law,  children  could 
not  refuse  to  be  heirs  to  their  father ;  the  privilege  of  refusal 
was  bestowed  on  them  by  the  Praetors.  Was  there  not  a  time 
when  also  the  father  could  not  deprive  them  of  the  property  t 
Paul  treats  ^he  children  as  being  in  possession  until  they  are 
removed.  The  father  has  the  power  to  remove  them,  and  clear 
the  ground  for  the  introduction  of  new  heii-s ;  but  unless  he 
exercises  that  power,  they  remain,  and  there  is  no  place  for  the 
heirs  intended.  The  standpoint  of  the  law,  then,  is  this:  A 
man's  children  are  his  natural  heirs,  and  in  a  sense  joint-ownere 
of  the  family  estate  ;  but  either  by  the  XII  Tables,  or  by 
custom  only  confirmed  by  the  XII  Tables,  he  acquired  the 
right  to  eject  thofeie  heirs,  and  put  in  whomsoever  he  pleased. 
The  testamentary  power  was  thus  a  usurpation  of  the  rights 
of  the  natural  heirs.  It  was  a  power  to  set  them  aside. 
Whoever,  therefore,  wished  to  appoint  other  heirs,  must  first 
pave  the  way  by  disinheriting  the  natural  heirs,  and  so  leave 
the  inheritance  open  to  the  designated  heirs  to  enter.  We 
shall  presently  see  how  far  compensation  was  provided  for  the 
natural  heirs  through  the  Querela  inofficioai  testame^itu  In 
speaking  of  "  natural  heirs  "  and  "  family,"  it  must  be  kept  in 
mind  that  the  ancient  family  as  based  on  the  potestas,  not  that 
constituted  by  the  tie  of  blood,  is  referred  to.  The  persons 
that,  if  not  made  heirs,  must  be  expressly  disinherited,  may  be 
considered  under  four  groups  : — 

1.  Those  living  under  the  potestas  or  manus  of  the  testator  at  the  time  of  making 
his  will,  and  -who,  if  he  were  at  that  moment  to  die  intestate,  would  be  his  heirs. 
{Sui  heredea.)    (Ulp.  Frag.  22,  14.) 

2.  Those  not  included  in  group  (1.),  that  between  the  time  of  making  his  will  and 
his  death  are  under  his  polestas  or  maniu,  and  who  by  his  death  intestate  would 
succeed  as  heirs..  This  includes  children  unborn  at  the  time  of  his  death,  but  bom 
within  ten  months  afterwards. 

3.  Emancipated  children. 

4.  Adopted  children. 

5.  Changes  by  Justinian. 

1.  Persons  under  the  j?o/^5^a«  or  rwanw*  of  the  testator  at  the 
time  of  making  the  will,'who,  if  he  were  then  to  die  intestate, 
would  succeed  as  heirs. 

(l.)  Filiusfamilias, 
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In  order,  however,  that  a  will  may  take  effect  in  any  case,  it  is  not  enough 
to  observe  the  niles  set  forth  above.  A  man  that  has  2i  son  in  potestaU 
ought  to  take  care  to  appoint  him  heir,  or  to  disinherit  him  by  name ;  for  if 
he  does  not,  but  passes  him  over  in  silence,  the  will  is  void.  So  far  is  this 
carried  that  [as  our  teachers  think]  even  if  the  son  dies  in  the  lifetime  of 
the  father  there  can  be  no  heir  under  the  will,  because  the  will  was  bad  from 
the  first.     Q.  2,  13,  pr. ;  G.  2,  123.) 

But  the  authors  of  the  opposite  school  think  otherwise.  If,  indeed,  the 
son  is  alive  at  the  time  of  his  father's  death,  undoubtedly  he  bars  the  heirs 
appointed  in  the  will,  and  becomes  a  suus  heres  by  way  of  intestacy ;  and 
this  they  own.  But  if  he  is  cut  off"  before  his  father's  death,  the  inheritance 
can,  they  think,  be  entered  on  under  the  will,  as  there  is  no  son  to  bar  the 
way ;  because,  of  course,  they  hold  that  the  will  was  not  made  void  from 
the  first  by  the  fact  that  the  son  was  passed  over.     (G.  2,  123.) 

If  a  son  is  disinherited  by  his  father,  he  ought  to  be  disinherited  by  name  ; 
for  otherwise  he  cannot  be  disinherited.     (G.  2,  127.) 

According  to  the  text  of  Jastinian,  it  appears  that  the  point  in  dispute  was  settled 
in  favour  of  the  school  of  Gains. 

(2.)  DaugUtera  and  other  descendants  of  both  sexes  under 

As  regards  all  the  other  children,  if  the  testator  passes  them  over  the 
will  takes  effect.  But  the  persons  passed  over  come  in  {adcrescunf)  for  a 
share  along  with  the  heirs  appointed  in  the  will ;  if  the  latter  are  std  kergdes, 
for  share  and  share  alike  ;  if  they  are  outsiders,  for  half  the  property.  For 
instance,  if  a  man  appoints  say  three  sons  heirs,  and  passes  over  a  daughter, 
then  the  daughter  comes  in  as  an  heir  for  one-fourth  ;  and,  besides,  the 
Praetor  also  protects  her  in  this  share,  because  she  would  have  had  it  in 
case  of  intestacy.  If,  however,  he  appoints  outsiders  his  heirs,  and  passes 
over  a  daughter,  then  the  daughter  comes  in  and  is  made  heir  of  one-half. 
All  we  have  said  of  a  daughter  we  shall  understand  to  be  said  of  a  grandson, 
and  also  of  all  descendants,  whether  male  or  female.    (G.  2, 124.) 

What  then  ?  Although  daughters,  according  to  what  we  have  said,  with- 
draw from  the  heirs  appointed  in  the  will  one-half  only,  yet  the  Praetor 
promises  them  bonorum  possessio  contrary  to  the  terms  of  the  will  {contra 
tabulas)  ;  and  on  this  principle  outside  heirs  are  shut  off*  from  the  whole  in- 
heritance, and  become  heirs  sine  re,    (G.  2,  125.) 

The  result  of  this  bonorum  possessio  no  doubt  would  be,  that  there  would 
be  no  difference  between  females  and  males.  But  lately  the  Emperor 
Antoninus  pointed  out  in  a  rescript  that  female  suae  heredes  are  not  to  obtain 
more  by  bonorum  possessio  than  they  would  by  their  right  to  come  in  {jus 
adcrescendi).  The  like  rule  holds  for  emancipated  females  ;  namely  this, 
that  what  they  would  have  had  by  their  right  to  come  in  if  they  had  been 
suae  keredesy  that  they  are  to  have  by  means  of  bonorum  possessio,  (G. 
2,  126.) 

But  descendants,  male  or  female,  can  be  disinherited,  not  only  by  name  but 
a&  "  all  others  j "  that  is  in  this  way,  "  Let  all  others  be  disinherited."  These 
words  are  usually  thrown  in  after  the  appointment  of  the  heir.  This  is  so, 
however,  only  by  xYi^jus  civile,    (G.  2,  128,  as  restored.) 


The  Praetor  orders  all  males,  both  sons  and  all  others — ^grandsons  that  is, 
and  great-grandsons — to  be  disinherited  by  name.  Female  children,  how- 
ever— daughters  that  is,  and  granddaughters,  and  great-granddaughters— 
may  be  disinherited  either  by  name  or  as  included  in  "  all  others."  (G.  2, 
129,  as  restored.) 

As  regards  daughters  or  other  descendants  through  males,  whether  male 
or  female,  this  rule  was  not  in  ancient  times  observed.  But  if  they  were  not 
named  as  heirs  in  the  will,  or  disinherited,  the  will  was  not  thereby  invali- 
dated ;  only  they  were  afforded  a  right  to  come  in  for  a  fixed  share  ;  more- 
over, it  was  not  necessary  for  ascendants  to  disinherit  such  persons  by  name, 
but  it  was  lawful  to  do  this  by  including  them  among  "  all  others."  (J.  2, 
'3,  pr.) 

From  the  circumstance  that  the  Prstor  and  the  Emperors  made  the  law  on  the 
subject  of  disherison  vary  with  the  law  of  intestate  succession,  it  is  perhaps  not 
improbable  that  the  distinction  in  sec.  124  of  Gains  throws  us  back  on  a  time  when 
the  right  of  daughters  to  the  succession  was  not  so  clearly  established  as  the  right  of 
sons.  It  may  be  an  indication  of  a  preference  of  the  male  to  the  female  line  that  had 
•disappeared  even  so  early  as  the  XII  Tables. 

2,  Persons  falliog  tinder  the  potestas  or  manus  after  the  will 
is  made,  but  before  the  testator's  death.  In  this  class  is 
included  posthumous  children  of  the  testator. 

(1.)  Posthumous  children  {postumi).  These  are  children  of 
the  testator,  who  if  born  in  his  lifetime  would  have  been  under 
h\B  potestas y  and  entitled  to  succeed  him  if  he  died  intestate. 

Posthumous  descendants  ought  to  be  either  appointed  heirs  or  dis- 
inherited. In  one  respect  they  are  all  on  the  same  footing ;  namely  this, 
that  whether  it  is  a  posthumous  son  or  any  of  the  other  descendants,  male 
or  female,  that  is  passed  over,  the  will  takes  effect,  but  is  afterwards  broken 
by  the  birth  of  a  posthumous  descendant,  male  or  female,  and  on  that 
ground  wholly  invalidated.  If,  therefore,  a  woman,  from  whom  there  is  hope 
of  posthumous  issue,  miscarries,  there  is  nothing  to  bar  the  heirs  named  in 
the  will  from  entering  on  the  inheritance.  Females,  indeed,  were  usually 
disinherited  either  by  name,  or  as  included  in  **  all  others,"  provided  only 
that  if  they  were  disinherited  as  included  in  "  all  others,"  some  legacy  should 
be  left  them,  that  they  might  not  seem  to  be  passed  over  through  forgetful- 
ness.  But  male  posthumous  descendants — a  son  that  is,  and  so  on — could 
not,  it  was  held,  be  rightly  disinherited,  except  by  name,  in  this  way, 
namely  : — "  Let  whatever  son  may  be  bom  to  me  be  disinherited."  (J.  2, 
13,  I  ;  G.  2,  130-132,  as  restored.) 

The  form  for  appointing  posthumous  grandchildren  heirs  was  introduced  by  Gallus 
Aquilius,  hence  the  name— jPoxtomi  AquUiani.  (D.  28,  2, 29,  pr.)  It  ran  in  the  follow- 
ing terms : — "  If  my  son  die  in  my  lifetime,  then  if  any  grandson  or  granddaughter  by 
him  is  bom  to  me  after  my  death,  within  ten  months  of  the  death  of  my  son  let  them 
be  heirs." 

Ulpian  put  it  simply  that  the  safer  way  was  to  dbinherit  male  posthumous  children 
expressly  (Ttomtnottm).    (Ulp.  Frag.  22,  22.) 

(2.)  In  the  same  position  as  posthumous  descendants  are  those  that  by 
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succeeding  to  the  position  of  a  suus  heres  become  as  if  by  being  bom  after- 
wards sut  heredes  to  their  ascendants.  Suppose,  for  instance,  a  man  has  a 
son,  and  by  him  a  grandson  or  granddaughter  in  his  potestas^  then  because 
the  son  is  a  degree  before  the  other,  he  alone  has  the  rights  of  a  suus  heres, 
although  the  grandson  also  and  the  granddaughter,  his  children,  are  in  the 
same  potestas.  If  now  the  son  dies  in  the  father^s  lifetime,  or  in  any  other 
way  you  please  passes  out  of  his  potestas^  then  at  once  the  grandson  or 
granddaughter  succeeds  to  his  portion,  and  they  obtain  in  that  way  the 
rights  of  sui  heredes  just  as  if  they  had  been  bom  afterwards.  In  order, 
then,  that  his  will  may  not  be  broken  in  that  way,  the  testator  must,  just  as 
he  ought  either  to  appoint  as  heir  or  to  disinherit. by  name  the  son  himself, 
that  his  will  may  not  be  wrongly  made,  so  also  either  appoint  as  heir  or 
disinherit  a  grandson  or  granddaughter  by  that  son.  For  if  not,  if  the  son 
perchance  dies  in  his  lifetime,  then  the  grandson  or  granddaughter,  by  suc- 
ceeding to  his  portion  just  as  if  bom  afterwards,  will  break  the  will.  This 
was  looked  forward  to  in  the  lex  Junia  Vellaea,  which  points  out  a  way  of 
disinheriting  them  like  that  used  for  posthumous  children  [the  males  by 
name,  the  females  either  by  name  or  as  included  under  "  all  others,"  pro- 
vided only  that  to  the  latter  some  legacy  is  left.]  (J.  2,  13,  2  ;  G.  2,  133-134, 
as  restored.) 

When  such  grandchildren  are  bom  after  the  making  of  the  will,  during  the  life- 
time of  the  testator,  they  must  be  expressly  disinherited  or  made  heirs.  (D.  28,  2, 
29,  12.)  The  date  of  the  Ux  Junia  Vdlaea  is  uncertain  ;  usual  date  given  is  A.D.  46. 
Hence  the  name  Postumi  VeUxuani, 

3.  Emancipated  children. 

Emancipated  sons  it  is  by  the/«^  civile  unnecessary  either  to  appoint  as 
heirs  or  to  disinherit ;  because  they  are  not  sui  heredes.  But  the  Prsetor 
orders  all,  females  as  well  as  males,  if  they  are  not  appointed  heirs,  to  be 
disinherited ;  the  males  [even  of  a  lower  degree]  by  name,  the  females  as 
included  among  "  all  others."  If,  however,  they  are  neither  appointed  heirs 
nor  disinherited  as  we  have  said  above,  the  Pi-astor  promises  them  bonorum 
possessio  contrary  to  the  terms  of  the  will.     (J.  2,  13,  3  ;  G.  2,  135.) 

By  the  old  civil  law,  succession  went  to  the  family  as  constituted  by  the  poteUat; 
and  therefore  emancipated  children  had  no  part  in  the  inheritance  to  their  parents. 
But  when  the  Preetors  enabled  them  to  succeed,  the  corollary  seems  to  have  been 
made,  that  they  must  be  expressly  disinherited.  This  shows  that  the  rale  of  express 
disherison  was  in  harmony  with  public  sentiment,  otherwise  it  would  never  have  been 
extended  to  a  case  where  it  was  not  required  by  the  old  law. 

4.  Adopted  and  arrogated  children. 

Adopted  children,  as  long  as  they  are  in  the  poiestas  of  their  adopted 
father,  are  held  to  have  the  same  rights  as  children  begotten  in  lawful  mar- 
riage. They  must  therefore  be  either  appointed  Jieirs  or  disinherited, 
according  to  what  we  have  set  forth  in  regard  to  children  by  birth.  But  if 
emancipated  by  their  adopted  father,  neither  by  the  jus  civile^  nor  so  far 
as  regards  the  Praetor's  edict,  are  they  reckoned  among  his  descendants. 
On  this  principle  it  is  that  conversely,  as  far  as  regards  their  parent  by 
birth,  so  long  as  they  are  in  the  family  of  their  adoption  they  are  reckoned 
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as  outsiders,  so  that  it  is  not  neccssar>'  cither  to  appoint  them  heirs  or  to 
disinherit  them.  But  when  emancipated  by  their  adopted  father,  they  then 
at  once  come  to  be  in  the  same  case  in  which  they  would  have  been  if 
emancipated  by  their  actual  father  by  birth.    (J.  2,  13,  4.) 

Under  the  legislation  of  Justinian,  the  adopting  father,  except  when  he  was  an 
ascendant  by  blood,  was  not  required  to  make  the  adopted  son  heir. 

5.  Final  chauges  by  Justinian. 

Such  were  the  rules  brought  in  by  antiquity.  But  we  hold  that  between 
males  and  females  in  this  branch  of  law  there  is  no  difference  ;  for  in  the 
procreation  of  men,  both  alike  discharge  a  natural  duty.  The  ancient 
statute  of  the  XII  Tables  also  called  all  alike  to  the  succession  in  cases  of 
intestacy,  and  this  the  Praetors  afterwards  seem  to  have  followed.  By  a 
constitution,  therefore,  we  have  brought  in  a  simple  and  uniform  law  for 
sons  and  daughters,  and  all  other  descendants  through  males,  not  only  for 
those  actually  bom,  but  also  for  the  posthumous ;  and  have  provided  that 
all,  whether  sui  heredes  or  emancipated,  must  be  either  appointed  heirs  or 
disinherited  by  name.  If  this  is  not  done,  the  effect  in  invalidating  the  wills 
of  the  ascendants,  and  in  taking  away  the  inheritance,  is  the  same  as 
if  sons  are  passed  over,  whether  they  are  sui  heredes  or  emancipated,  or 
whether  they  have  been  already  bom,  or  being  still  in  the  womb  have  been 
bom  afterwards.  As  regards  adopted  children  also  we  have  brought  in  a 
fixed  arrangement,  which  is  contained  in  the  constitution  we  have  passed 
about  adopted  children.     Q.  2,  13,  5.) 

This  change  faithfully  followed  the  practice  of  the  Prietors  in  accommodating  the 
rules  of  disherison  to  the  rules  of  intestate  succession. 

(5.  In  certain  cases  natural  heirs  could  be  passed  without 
mention, 

1.  A  mother  or  a  mother*s  father  need  not  either  appoint  as  heirs  or  dis- 
inherit their  descendants,  but  can  leave  them  out.  Indeed,  silence  on  the 
part  of  a  mother,  or  of  her  father,  and  of  all  ascendants  on  the  mother's  side, 
is  as  effectual  as  disinheriting  on  a  father's  part.  Nor,  indeed,  need  a 
mother  disinherit  a  son  or  daughter,  or  a  mother's  father  a  grandson  or 
granddaughter  by  his  daughter,  if  he  or  she  is  not  appointed  heir ;  and  this 
whether  we  inquire  as  to  they«;r  citnley  or  as  to  the  edict  of  the  Praetor  by 
which  he  promises  bonorum  possessio  contrary  to  the  terms  of  the  will  to 
descendants  that  are  passed  over.  Another  support,  however,  is  reserved 
for  them,  which  will  be  made  plain  to  you  a  little  later.     (J.  2,  13,  7.) 

A  woman  never  had  potesUu,  Her  children,  therefore,  were  not  sui  heredes,  and 
had  no  right  to  her  property  apart  from  her  testament  or  the  Senatus  ConsuUum 
OrpkUianum.    The  same  reasoning  applies  to  her  father  and  other  ascendants. 

The  reference  in  the  end  of  the  section  is  to  the  legitim  (UffUima  poi'tio)  presently 
to  be  described. 

2.  If  a  soldier  engaged  on  service  makes  a  will,  and  does  not  disinherit 
his  children,  either  already  bora  or  posthumous,  by  name,  but  passes  them 
over  in  silence,  and  this  not  in  ignorance  whether  he  has  children,  the  impe- 
rial constitutions  provide  that  his  silence  shall  have  the  same  effect  as  if  he 
had  disinherited  the  children  by  name.     (J.  2,  13,  6.) 
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c.  Legitim  (Leqitima  Portjo). 

A  will  18  void  if  the  parents  or  children,  or,  in  certain  cases, 
the  brothers  and  sisters,  of  the  testator  are  disinherited. 

Under  the  hist  head  (B.)  it  appeared  that  a  will  was  void 
unless  certain  persons  were  expressly  appointed  heirs  or  disin- 
herited  ;  under  the  present  head  fall  to  be  considered  the  cases 
where  disherison  was  fatal  to  the  will.  What  was  the  ground 
upon  which  the  Roman  law  imposed  on  testators  the  duty  of 
providing  for  certain  persons,  under  a  penalty  of  having  their 
entire  testamentary  disposition  made  void  ? 

Since  ascendants  often  without  cause  either  disinherit  their  descendants 
or  leave  them  out,  a  rule  has  been  brought  in  that  descendants  may  bring  an 
action  de  inofficioso  testainento  (to  have  the  will  set  aside  as  undutiful),  when 
they  complain  that  they  have  been  unjustly  passed  over  or  unjustly  disin- 
herited. It  is  brought  under  colour  of  the  plea  that  the  ascendants  were  not 
of  sound  mind  when  they  drew  up  the  will.  But  the  meaning  of  this  is  not 
that  the  ascendant  was  really  mad,  but  that  the  will,  though  rightly  made, 
disregarded  the  duty  of  natural  affection  :  for  if  he  were  really  mad,  the  will 
is  no  will  at  all.     (J.  2,  18,  pr.) 

Evidently  this  principle  of  Roman  law  must  be  traced  to  the 
same  origin  as  the  rule  requiring  express  disherison.  It  follows 
from  the  community  of  interest  that  the  children  had  with  the 
father  in  the  family  property.  That  property  was  gathered  by 
their  help  as  well  as  his  (for  by  the  potestaa  the  father  became 
owner  of  all  that  accrued  to  or  was  gained  by  his  son),  and  it 
would  have  been  extremely  harsh  to  allow  him  to  bequeath  the 
whole  of  the  property  to  strangers.  It  is  to  be  remarked,  how- 
ever, that  there  is  a  notable  distinction  between  the  class  of 
persons  that  must  be  expressly  disinherited,  and  those  to  whom 
some  property  must  be  left.  The  former  class,  as  has  been 
pointed  out,  was  based  on  a  purely  technical  idea — namely, 
that  until  they  were  put  out,  the  children  living  under  the 
potesias  of  any  one  became  at  once,  on  his  decease,  his  heirs. 
Hence,  in  the  subsequent  changes  made  as  to  the  persons  that 
required  to  be  disinherited,  the  order  of  intestate  succession 
was  closely  followed.  But  the  duty  of  a  testator  to  make  some 
provision  for  his  children  was  based  on  a  moral  rather  than  on 
a  technical  conception.  When  the  testamentary  power  was 
first  sanctioned,  it  was  recognised  as  an  invasion  of  the  rights 
of  the  family  ;  but  no  hard  and  fast  line  was  adopted  to  prevent 
the  testator  leaving  his  family  destitute.  Just  as  during  his 
life  he  was  bound  to  provide  for  his  family,  but  not  according 


to  any  fixed  amount  settled  by  law,  so  in  leaving  the  property 
away  from  the  family  he  was  apparently  left  to  his  discretion. 
Moreover,  gross  misconduct  on  the  part  of  the  children  was 
regarded  as  a  just  reason  for  disinheriting  them.  The  obliga- 
tion to  leave  something  to  his  children  stood  from  the  first  on 
a  moral  basis,  and  hence  the  class  of  persons  to  benefit  by  it 
did  not  vary  according  to  the  expansion  of  technical  rules,  but 
was  based  on  the  natural  family  relations  as  arising  from  the 
tie  of  blood. 

At  first  the  amount  that  testators  must  leave  was  not  fixed, 
and  the  children  were  allowed  to  resort  to  the  desperate  ex- 
pedient of  upsetting  the  will,  only  when  no  other  means  existed 
by  which  they  could  obtain  redress. 

Persons  that  in  virtue  of  any  other  right  come  into  the  inheritance  in 
whole  or  in  part,  cannot  take  proceedings  to  have  the  will  set  aside  as  un- 
dutiful.  But  posthumous  children  can  ;  for  there  is  no  other  right  in  virtue 
of  which  they  can  come  into  the  inheritance.     (J.  2,  18,  2.) 

A  person  under  the  age  of  puberty  is  arrogated.  The  arrogator  disinherits  him 
and  dies.  The  will  is  not  void,  because  he  has  his  fourth  according  to  the  constitution 
of  Antoninus  Pius.  The  querela  inoffieiosi  testamctUi  is  therefore  excluded.  (D.  5, 
2,8.15.) 

The  subject  may  be  considered  under  the  following  heads  : — 

1.  The  duty  of  testators. 

(1.)  The  persons  to  whom  something  must  be  left. 

(2.)  The  amount  that  must  be  left. 

(3.)  Satisfaction  of  legitim  otherwise  than  by  testament. 

2.  Limitations  to  this  duty. 

(1.)  Arising  from  misconduct  of  the  persons  to  whom  the  duty  is  owed. 
(2.)  Special  exception. 

3.  The  effect  on  a  will,  when  some,  but  not  enough,  property  is  left  to  satisfy  the 
legitim. 

1,  Duty  of  testators. 

(i.)  Not  only  are  descendants  allowed  to  bring  against  an  ascendant*s 
will  the  charge  that  it  is  undutiful,  but  ascendants  too  can  bring  the  charge 
against  a  descendant's  will.  A  sister,  moreover,  or  a  brother,  is  under 
the  sacred  constitutions  preferred  to  base  persons  appointed  heirs  by  will ; 
they  cannot,  however,  on  that  account,  take  proceedings  against  all  heirs. 
Kinsfolk  more  remote  than  brothers  and  sisters  can  in  no  way  take  pro- 
ceedings ;  or  if  they  do,  they  cannot  win.     (J.  2,  18,  i.) 

Not  only  children  by  birth,  but  children  adopted  according  to  the 
arrangement  made  by  our  constitution,  can  bring  an  action  to  have  the 
will  set  aside  as  undutiful ;  but  only  if  there  is  no  other  right  in  virtue  of 
which  they  can  come  into  the  goods  of  the  deceased.    (J.  2,  18,  2.) 

A  woman  adopts  children.  She  is  not  bound  to  leave  them  anything,  because 
adoption  has  only  a  limited  effect  when  made  by  women.  (D.  5,  2,  29,  8.)  But 
she  muBt  provide  for  her  children  by  bu'th.    (Paul,  Sent.  4,  6,  2.) 
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A  father  that  has  given  his  eon  in  adoption  has  a  right  to  legitim  from  them. 
(D.  6,  2,  80,  pr.) 

According  to  the  constitution  of  Constantine  (a.d.  819)  (C.  Th.  2,  19,  1),  only 
consanguineous  brothers,  and  not  sisters  or  uterine  brothers  {ue,  having  one  mother, 
but  a  different  father),  had  this  privilege.  In  Justinian's  Code,  sisters  have  the 
same  privilege,  but  uterine  brothers  are  still  excluded.  (C.  8,  28,  27.)  Their 
right  also  was  restricted.  The  right  of  children  and  parents  as  against  each  other 
was  absolute  against  aU  heirs  (D.  5,  2,  81,  1),  but  the  right  of  consanguineous 
brothers  and  sisters  was  only  against  heirs  of  bad  character  {qui  infamiae  vti 
turpitudiniSt  vd  levia  notae  macula  adspergantur).  This  refers  to  persons  of  bad 
or  doubtful  reputation,  or  even  to  freedmen,  unless  they  have  deserved  their  reward 
by  extraordinary  services  to  the  deceaned.  The  preference  of  such  persons  to  the 
brothers  and  sisters  of  the  testator  was,  as  it  were,  adding  insult  to  injury,  and  these 
two  things  combined  enabled  them  to  upset  the  will. 

(2.)  The  amount  that  must  be  left. 

The  amount,  after  the  analogy  of  the  lex  Falcidia,  is  one 
quarter  of  the  amount  the  complainant  would  have  obtained 
had  the  deceased  died  without  making  a  will.     (D.  5,  2,  8,  6.) 

A  man  ought  to  have  a  fourth  in  order  to  disable  him  from  bringing  an 
action  to  have  the  will  set  aside  as  undutiful.    (J.  2,  i8,  6.) 

But  in  saying  a  fourth,  we  must  be  understood  to  mean  that  whether 
there  is  one  person  or  more  than  one  allowed  to  bring  this  action,  to  him  or 
them  one-fourth  may  be  given,  to  be  divided  among  them  proportionally, 
each  taking  one-fourth  of  his  share  instead  of  the  whole.     (J.  2,  i8,  7.) 

Justinian  altered  this  proportion  in  the  case  of  children,  and  enacted  that  when  a 
testator  had  any  children  not  exceeding  four,  he  must  leave  to  them  one-third  of  his 
entire  proj)erty  ;  if  they  exceeded  four,  then  one-half.  (Nov.  18,  1.)  By  the  old  law, 
each  of  four  children  would  have  got  J  ah  intestaio,  and  been  entitled  to  ^  as  legitim, 
in  order  to  prevent  the  querela  inofficiosi  tettamenti.  Under  the  new  rule,  each  gets  a 
fourth  of  a  third — ie.,  ^  of  the  whole.  If  there  are  five  children,  each  by  the  old 
rule  would  have  got  7^  =  (1  x  ^)  of  the  inheritance ;  under  the  new  rule  they  get 
^c  =  (i^i).  If  there  are  six  children,  by  the  old  rule  each  would  have  got 
1^  =  (i  X  }) :  by  the  new  rule  each  gets  1^  =  (i  x  i), 

(3.)  Satisfaction  of  legitim. 

The  fourth  may  be  given  by  way  of  inheritance,  or  of  legacy,  or  of  a  trust, 
or  as  a  gift  in  prospect  of  death,  or  as  a  present  inter  vivos  in  those  cases 
only  that  are  mentioned  in  our  constitution,  or  in  the  other  ways  contained 
in  the  constitutions.     (J.  2,  18,  6.) 

If  a  testator  made  his  son  sole  heir,  the  quet^ela  could  not  be 
brought,  however  much  the  property  might  be  burdened  with 
debts  and  legacies  ;  but  the  son  had  always  the  benefit  of  the 
Falcidian  fourth.     (Paul,  Sent.  4,  5,  5.) 

In  A.D.  279,  Zeno  enacted  that  if  a  testator  had  given  a 
dowry  (dos)  or  son's  portion  (donatio  ante  nuptias),  the  amount 
so  settled  in  mariiage  should  be  reckoned  as  part  of  their 
legitim.     (C.  3,  28,  29.) 

There  was  more  doubt  as  to  other  gifts  made  during  life. 
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Ulpian  says,  if  a  gift  is  made  expressly  in  satisfaction  of  the 
legitim,  it  should  avail,  so  far  as  it  goes,  to  exhaust  the  duty  of 
the  donor  ;  at  all  events,  he  says,  it  must  be  considered  as  part 
of  the  inheritance  for  the  purpose  of  hotchpot  (collaHo),  (D.  5, 
2,25,pr.) 

If  a  son  accepts  money  from  his  father,  and  agrees,  in  con- 
sideration of  it,  not  to  demand  his  legitim,  the  pact  is  no  bar 
to  his  suing  for  the  full  amount  of  his  legitim  on  the  death  of 
his  father.  (Paul,  Sent.  4,  5,  8.)  If,  however,  the  father  has 
during  his  life  given  him  money  on  the  express  condition  that 
it  was  to  be  in  part  satisfaction  of  his  legitim,  and  the  son  after 
the  father's  death  has  kept  the  gifts,  he  cannot  upset  the  will, 
but  may  compel  the  heirs  to  make  up  the  deficiency,  if  any 
exists.    (C.  3,  28,  35,  2.) 

2.  Restrictions  on  the  duty  of  testator. 

(1.)  Arising  from  the  misconduct  of  persons  to  whom  the 
legitim  was  due. 

As  the  duty  of  the  testator  was  based  on  a  moral  claim,  it 
ceased  to  exist  if  there  was  gmve  misconduct  on  the  part  of 
the  persons  entitled.  For  a  long  time  there  was  no  definite 
standard  by  which  the  delinquencies  of  children  should  be 
judged,  as  there  was  at  first  no  definite  share  of  the  inherit- 
ance they  could  claim.  The  question  was  one  for  the  discretion 
of  the  judge,  guided  by  precedents  and  occasional  imperial 
constitutions.  It  will  suffice,  however,  to  give  the  causes  of 
disherison  as  they  were  finally  settled  by  Justinian.  In  order 
to  deprive  a  person  of  his  legitim,  it  was  necessary  that  the 
testator  should  specify  in  his  will  for  what  reason  he  exercised 
his  power  of  disherison.  These  reasons  were  all  connected  with 
a  breach  of  paternal,  filial,  or  fraternal  duty.     (Nov.  115,  3.) 

Gbounds  fob  Disinhbritino  a  Child. 

l^  Aasanltiiig  the  parent. 

2**.  Other  serious  and  disgraceful  injuiy. 

3**.  Accusing  the  parent  of  any  crime,  except  treason. 

4^  Associating  with  dabblers  in  witchcraft. 

5°.  Attempting  the  parent's  life  by  poisoning  or  otherwise. 

6^  Adnltery  with  father's  wife  or  concubine. 

7°.  Informing  against  a  parent,  and  putting  him  to  great  costs. 

8^  Befusing  to  become  surety  for  a  parent  to  procure  his  release  from  prison. 

9".  Successfully  frustrating  an  attempt  of  a  parent  to  make  a  wiU,  the  parent 
afterwards  being  enabled  to  do  so. 

10°.  Following  the  profession  of  comic  actor  or  gladiator,  except  when  the  parent 
did  so  too. 

IV,  A  daughter  prostituting  herself,  or  marrying  a  freedman  without  her  parent's 
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consent.  But  she  was  excused  if  a  dowry  and  husband  were  not  provided  for  ber 
before  she  i^vas  twenty-five. 

12^  Neglecting  to  take  charge  of  an  insane  parent. 

18°.  Neglecting,  although  able,  to  redeem  a  parent  from  captivity. 

14^  Heterodoxy  of  the  child  :  orthodoxy  is  to  be  in  communion  with  the  Church, 
and  to  hold  tbe  faith  as  settled  by  the  Councils  of  Nicaea,  Constantinople,  Ephesu-s 
and  Chalcedon.     (Nov.  115,  3,  14.) » 

GRonyns  for  Disikhibitino  Pabbnts.     (Nov.  115,  4.) 

Of  the  reasons  above  given,  the  following  numbers  apply  reciprocally  to  offences  bj 
parents  against  children  :— Nos.  8,  5,  6,  9,  12,  13,  14.  As  regards  14,  there  is  a 
notable  provision  in  the  Code.  If  the  parent  is  heretical  and  the  child  orthodox,  the 
latter  is  to  have  its  legitim  notwithstanding  any  offence  it  may  commit  against  the 
parent.  If  it  is  free  from  offence,  then  the  child  must  get  as  much  as  it  would  have 
obtained  if  its  parent  had  died  intestate.    (C.  1,  5,  13.) 

Gboukds  fob  Disinhebitiho  Bbothebs  and  Sistebs.    (Nov.  22,  47,  pr.) 

1.  Attempts  on  the  life  of  the  testator  by  his  brother  or  sister. 

2.  Accusation  of  a  capital  offence. 

8.  Endeavouring  to  deprive  him  of  his  property. 

(2.)  Special  exemption  from  duty  of  providing  legitim. 

A  soldier  making  his  will  while  on  service  was  not  obliged 
to  leave  anything  to  his  parents,  children,  or  brothers,  or  sisters. 
(D.  5,  2, 27,  2  ;  C.  3,  28,  9  ;  C.  3, 28,  24,)  But,  as  in  the  instanccB 
already  mentioned,  the  privilege  was  confined  to  soldiers  on 
service,  and  did  not  belong  to  veterans.     (D.  5,  2,  8,  3.) 

3.  The  effect  on  a  will  of  a  failure  to  provide  the  legitim. 
(1.)  When  nothing  was  left  to  the  person  entitled  to  legitim, 

and  on  that  ground  the  will  was  attacked,  the  result  was  to 
make  the  will  void  and  create  an  intestacy.  (D.  5,  2,  6,  1 ; 
C.  3,  28, 30, 1.)  The  petitioner  recovered  the  inheritance,  either 
as  Herea  or  as  Bonorum  Poasessor^  according  to  the  nature  of  his 
title ;  the  gifts  of  liberty  were  annulled ;  the  legacies  were 
made  void,  and  if  they  had  been  paid  before  the  controversy 
was  raised,  the  money  could  be  demanded  back.  (D.  5,  2,  8, 
16.)  The  successful  petitioner  must  admit  all  that  are  equally 
near  with  him  to  the  testator  in  the  order  of  succession,  unless 
they  refused  to  join  in  the  suit,  or  renounced  their  claim.  (D.  5, 
2,  23,  2.) 

^  B%9  septem  ex  causis  exheretjilius  etto : — 
Si  patrem  feriat,  9i  mahdicat  ei; 
Carcere  conclusum  ti  negligat;  autfuriosum  ; 
Criminis  accutet ;  vd  paret  imidias  ; 
Si  dederit  damnum  grave  ;  si  nee  ab  hotte  redemit ; 
Testarive  vetet ;  ae  $ocietque  malia  ; 
Si  mimos  uqmtvr ;  vitietvt  cubile  paternum  ; 
Non  orihodoxMf ;  fiLUi,  ti  mcretrix. 


happen  that  as  against  some  the  petitioner  might  succeed,  and 
against  others  fail. 

A  mother  died,  having  named  two  heirs  in  her  will — her  daughter  Seia  for  a  quarter 
and  a  stranger  for  three-quarters,  leaving  another  daughter,  Sempronia,  wholly  unpro- 
vided for.  Sempronia  brings  her  complaint,  and  succeeds.  What  are  tlie  rights  oi 
Seia  ?  Sempronia  petitions  for  and  obtains  the  half  of  the  inheritance,  Seia  retaining 
her  portion  as  heir  in  respect  of  the  other  half.  This  was  supposed  to  conflict  with  a 
favourite  technical  rule,  that  a  person  could  not  die  as  to  part  of  his  property  testate, 
and  as  to  part  intestate,  and  that  the  universal  successors  must  come  in  under  one 
right  or  the  other.  This  rule,  however,  did  not  apply  to  cases  like  the  present ;  it  was 
enough  if  the  will  provided  for  the  whole  inheritance  at  the  time  it  was  made.  The 
neglect  to  provide  the  legitim  for  Sempronia  made  the  will  voidable  only,  not  void. 
<D.  5,  2,  24 ;  D.  5,  2,  15,  2  ;  D.  5,  2,  19.) 

In  such  a  case,  when  a  will  is  only  partially  set  aside,  what  is  the  effect  on  the 
legacies  and  gifts  of  freedom  ?  The  rule,  as  stated  by  the  Emperor  Gordian  (a.d.  240), 
was,  that  inasmuch  as  tho  petitioner  succeeded  ab  intestato^  she  was  released  from  the 
legacies  (including  fideicommUta),  but  was  bound  to  respect  and  support  the  bequests 
of  freedom.     (C.  8,  28,  13.) 

TJie  effect,  then,  of  wholly  failing  to  provide  legitim,  was  to 
make  the  will  voidable  at  the  instance  of  the  person  unprovided 
for.     But  this  might  be  prevented  by  various  circumstances. 

(l^)  Acquiescence  by  the  persons  disappointed  in  the  act  of  the  testator.  This 
acquiescence  might  be  explicit  (D.  5,  2,  81,  8),  or  inferred  from  the  acts  of  the  person 
disappointed.  The  acceptance  of  a  legacy  was  conclusive,  because  unless  the  wiU  were 
treated  as  valid,  the  legacy  was  not  due.  (D.  84,  9,  5,  pr.)  So  if  the  person  buys  the 
inheritance,  or  any  property  in  it,  from  the  heirs,  or  hires  land  from  them,  or  pays  them 
what  he  owed  to  the  testator,  or  does  any  other  act  recognising  their  title,  he  is 
debarred  from  upsetting  the  will.     (D.  5,  2,  23,  1  ;  C.  8,  28,  8,  1.) 

Exception. — If  a  iufor,  acting  on  account  of  a  piipillus  actually  in  his 
protection  {tutela\  receives  a  legacy  under  his  father's  will,  although  nothing 
has  been  left  the  tutor  himself  by  his  father,  he  can  none  the  less  bring  an 
action  on  his  own  account  to  have  his  father's  will  set  aside  as  undutiful. 
(J.  2,  i8,  4.) 

Conversely,  if  on  account  of  his  pupillus^  to  whom  nothing  has  been  left, 
he  brings  his  action,  and  is  overcome,  he  himself  does  not  lose  a  legacy  left 
him  in  the  same  will.     (J.  2,  i8,  5.) 

(2**.)  When  the  disherison  is  due  to  ignorance. 

A  mother  believing  her  soldier  son  to  be  killed,  made  no  provision  for  him  in  her 
will.  He  can  claim  the  inheritance  ab  intestato  (B.  5,  2,  27,  4),  but  according  to  a 
decree  of  Hadrian,  only  on  condition  that  he  pays  the  legacies,  and  gives  effect  to  the 
bequests  of  freedom.     (D.  5,  2,  28.) 

(3^)  If  the  heir  does  not  defend  the  inheritance  when  it  is  attacked  by  a  person 
claiming  legitim,  and  judgment  goes  by  default,  the  legacies  and  bequests  of 
freedom  are  not  affected.  The  heir  alone,  against  whom  the  action  is  brought,  is 
bound  by  it     (D.  5,  2,  17,  1  ;  D.  49,  1,  14,  1.) 

(4°.)  If  on  a  suit  being  brought,  a  compromise  {trantactio)  is  made  with  the  heirs, 
the  will  remains  valid,  and  the  legacies  must  be  paid,  and  bequests  of  freedom 
carried  out.     (D.  5,  2,  29,  2.) 

3D 
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(2.)  If  the  testator  leaves  something,  but  not  enough,  to 
satisfy  the  legitim. 

All  this  must  be  taken  to  apply  to  those  cases  only  where  nothing  at  all 
has  been  left  in  the  testator's  will.  Our  constitution  brought  this  in  out  of 
respect  to  nature.  But  if  any  share  of  the  inheritance,  however  small,  or 
anything  is  left  them,  then  the  complaint  that  the  will  is  undutiful  {de  zn- 
officioso  querela)  is  at  rest ;  only  what  they  lack  must  be  made  up  to  them  to 
the  amount  of  a  fourth  of  their  legal  portion,  although  no  clause  was  thrown 
in  directing  it  to  be  made  up  at  the  discretion  of  a  good  man.     (J.  2,  18,  3.) 

At  first  the  law  was  very  strict,  and  even  when  the  heirs  incladed  some  of  the 
testator's  children,  the  child  left  out  was  not  compelled  to  ask  the  amount  to  be  made 
up,  but  could  upset  the  will  (Paul,  Sent  4,  5,  7.)  Previous  to  the  change  made  by 
Justinian  (C.  3,  28,  30,  pr.)>  a  clause  was  usually  inserted  in  wills,  that  if  the  provi- 
sion for  the  legitim  should  prove  insufficient,  the  heirs  shoald  increase  it  to  the  proper 
amount  (n  qvid  mintu  ford,  ei  suppleretur).  The  effect  was,  that  as  the  penon 
could  sue  for  a  supplement  under  this  clause,  he  could  not  resort  to  the  querda 
inqficiosi  tcstamentif  because  that  remedy  was  allowed  only  when  no  other  was  avail- 
able. The  enactment  of  Justinian  made  that  clause  a  rule  for  all  wills,  so  that 
whether  the  clause  was  inserted  or  not,  if  anything  was  left  in  satisfaction  of  legitim, 
it  prevented  the  will  being  made  void.  (G.  3,  28,  36,  pr. )  The  will  was  to  be 
supported,  but  the  legitim  must  be  satisfied. 

D.  Appointment  and  Substitution  of  Heirs. 
The  essential  object  of  a  will  was  to  appoint  au  heir.  If  no 
legacies  were  given,  and  there  were  no  persons  to  disinherit, 
a  will  might  consist  of  no  more  than  five  words,  "  Be  Lucius 
Titius  my  heir  "  {Lucius  Tttius  mild  lieres  esto)  ;  or  if  it  were  a 
nuncupative  will,  in  presence  of  the  heir  designated,  three 
words  sufficed,  "  Be  Lucius  heir  "  {Lucius  heres  esto).  (D.  28, 
5,  1,  1.)  The  appointment  of  heirs  will  be  considered  under 
four  heads. 

1.  Simple  appointment  of  heirs.     {Institutio  heredum.) 

2.  Substitution  of  heirs  to  take  in  default  of  persons 
nominated.     {Suhstitutio  vulgaHs,) 

3.  Substitution  of  heirs  to  a  child  under  puberty.  {SubsHtutio 
pupillaris,) 

4.  Substitution  of  heirs  to  insane  persons.  {SubsHtutio 
exemplaris.) 

L  Appointment  of  Heirs  {Listitutio  heredum). 

1.  The  proper  part  of  the  will  for  the  appointment  of  the 
heirs  is  immediately  after  the  disherison  of  those  requiring  to  be 
disinherited.  (D.  28,  5,  1,  pr.)  If  a  legacy  were  given  before 
the  appointment  of  the  heirs,  it  was  void,  because  it  depended 
upon  the  designation  of  the  heirs  (Ulp.  Frag.  24,   15) ;  and 
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nomination  of  tutor es  was  void,  although  that  took  nothing 
away  from  the  inheritance.  (Paul,  Sent.  3,  6, 2.)  But  Justinian 
altered  the  law  upon  this  point,  and  declared  that  a  will  should 
be  vaUd  and  perfect  although  the  appointment  of  the  heirs  did 
not  precede  the  giving  of  legacies.    (See  Legacy,  Third  Period.) 

2.  The  form  of  appointment. 

It  is  not,  however,  enough,  in  order  that  the  will  may  take  effect  under  the 
jus  civile,  to  observe  all  we  have  set  forth  above  as  to  the  sale  of  Xh^/amilia 
and  the  witnesses,  and  the  formal  declaration.  Before  all  else,  we  must  care- 
fully inquire  whether  the  heir  has  been  appointed  with  the  customary 
formalities.  If  he  has  been  appointed  in  any  other  way,  the  fact  that  the 
testator  has  sold  his  familia,  has  employed  the  witnesses,  and  has  formally 
declared  the  will  in  the  way  we  have  stated  above,  is  of  no  avail.  The 
formal  mode  of  appointment  is  this,  "  Let  Titius  be  heir  ; "  but  the  form,  "  1 
order  that  Titius  be  heir,"  seems  now  to  be  approved.  The  form,  however, 
"  I  wish  Titius  to  be  heir,**  is  not  approved ;  and  the  forms,  "  I  appoint 
him  heir"  {Titiuin  heredcm  institud)  \  and  again,  "  I  make  him  heir"  {heredem 
/^/V?),  most  disapprove.    (G.  2,  115- 117.) 

In  A.D.  339,  ConstontiuB  and  Constans  enacted  that  whatever  the  form  of  words 
uaed,  the  appointment  of  heirs  should  be  valid  if  the  intention  of  the  testator  could 
be  clearly  ascertained.  (G.  6,  23,  15.)  But  tbe  appointment  must  be  in  express 
language ;  it  could  not  be  inferred  from  the  testator  throwing  upon  a  person  duties 
belonging  to  the  heir,  as  to  pay  debts  or  legacies.     (D.  28,  5,  65.) 

3.  An  heir  could  not  be  appointed  for  specific  articles  or 
property  of  the  testator  (jrx  carta  re).  An  heir  was  a  universal 
successor,  but  to  make  him  successor  to  specific  articles  was  to 
convert  him  into  a  singular  successor.  Such  an  appointment 
did  not,  however,  invalidate  the  will ;  the  clause  specifying  the 
articles  was  rejected  as  superfluous,  as  if  it  had  never  been 
written.  (D.  28,  5,  1,  4.)  But  if  there  were  several  heirs,  such 
an  appointment  was  treated  as  a  pre-legacy  {praelegatum)  ; 
i.e.f  as  something  to  be  taken  out  of  the  inheritance  before 
it  was  divided  among  the  heirs,  thus  putting  the  recipient  in 
the  position  of  a  legatee,  and  subjecting  him  to  a  deduction 
of  the  Falcidian  fourth. 

A  person  appointed  a  freedman  heir  of  his  maternal  property  in  Fannonia,  and 
Titius  to  he  heir  of  his  paternal  property  in  Syria.  This  is  construed  as  an  equal . 
division,  but  in  a  partition  the  judge  wiU  follow  the  wishes  of  the  testator,  having 
regard  to  the  rights  of  each  heir  to  a  Falcidian  fourth.     (D.  28,  5,  78,  pr.) 

Two  heirs  are  named,  one  to  the  Cornelian  estate,  and  the  other  to  the  Libyan. 
One  of  the  properties  ia  three-fourths,  the  other  one-fourth  of  the  wealth  of  the 
deceased.  The  two  heirs  will  take  equal  shares,  as  being  appointed  without  any  pai*ttf 
assigned,  but  on  a  partition  each  will  be  entitled  to  the  estate  specifically  left  him. 
(D.  28,  5,  35,  pr.)    As,  however,  they  ore  equal  in  law,  each  must  pay  one-half  of  the 
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debts ;  and  if  the  debts  exhaust  all  that  is  left  to  one,  then  the  appointment  is  void. 
Otherwise,  the  things  bequeathed  are  subject  to  a  deduction  of  a  Falcidian  fourth,  as 
in  the  case  of  legacies.     (D.  28,  5,  85,  1.) 

By  a  constitution  of  Justinian,  if  some  of  the  heirs  were 
appointed  for  particular  things,  and  others  for  an  aliquot  part 
of  the  inheritance,  or  without  the  addition  of  any  shares,  the 
former  were  to  be  regarded  simply  as  legatees,  and  those 
named  with  an  aliquot  share,  or  no  share  of  the  inheritance, 
were  alone  to  be  heirs.     (C.  6,  24,  13.) 

4-  An  heir  cannot  be  appointed  from  a  fixed  time  or  for  a  fixed  time, — 
as  "  five  years  after  I  die,"  or  "  from  such  and  such  kalends,**  or  "  until  such 
and  such  kalends  let  him  be  heir."  The  addition  of  the  day  must,  it  is  held, 
be  regarded  as  idle ;  and  everything  is  just  as  if  the  heir  had  been  appointed 
unconditionally.     (J.  2,  14,  9.) 

5.  Conditional  appointment. 

An  heir  can  be  appointed  either  simply  (pure)  or  conditionally.     (J.  2, 

14,  9-) 

An  impossible  condition  in  the  appointment  of  heirs,  and  in  leg<icie5,  as 
also  in  trusts  and  grants  of  freedom,  is  regarded  as  if  it  had  never  been 
written  (pro  non  scripto),     (J.  2,  14,  10.) 

If  more  conditions  than  one  are  appended  to  the  appointment,  then 
if  they  are  put  jointly — as,  for  instance,  "  If  that  and  that  are  done  " — all 
must  be  obeyed ;  but  if  alternatively — as,  for  instance,  "  If  that  or  that  is 
done" — it  is  enough  to  comply  with  any  one  at  pleasure.     (J.  2,  14,  1 1.) 

The  subject  of  conditionB  wHl  be  discussed  under  Legacy. 

II.  Common  Substitution  (  Vulgaris  substitutio). 

1.  Substitution  of  a  single  heir  for  a  single  nominated  heir. 

Sometimes  we  make  two  or  more  degrees  of  heirs,  thus  : — "  Let  Lucius 
Titius  be  my  heir ;  and  decide  within  the  first  hundred  days  after  you  know 
and  can.  Unless  you  so  decide,  be  disinherited.  Then  let  Maevius  be  my 
heir,  and  decide  within  the  hundred  days,"  *  and  so  on.  We  can  go  on  to 
make  as  many  substitutes  as  we  please.    (G.  2,  174.) 

A  man  can  in  his  will  make  several  degrees  of  heirs  ;  as,  for  instance^ 
"If  he  is  not  to  be  heir,  let  such  and  such  another  be  heir,"  Then  the 
testator  may  go  on  to  substitute  as  many  as  he  pleases,  and  to  appoint,  as  a 
last  resort,  a  slave  necessary  heir.     (J.  2,  15,  pr.) 

If  then  the  heir  appointed  in  the  first  degree  decides  to  enter  on  the  in> 
heritance,  he  becomes  heir,  and  the  substitute  is  shut  out  If  he  does  not 
decide,  he  is  set  aside,  even  although  he  acts  as  heir  {pro  herede)^  and  into 
his  place  the  substitute  next  comes  ;  and  so  on  if  there  are  several  degrees^ 
in  each  singly  on  the  like  principle.     But  if  a  time  to  decide  (cretio)  is  given 

^  lAkdm  Titiui  heret  etto,  cemitoqtte  in  diebut  {centum)  proximU,  quUnu  Bciet 
paterisque.  Quodni  ita  crcveiis,  exheres  etto*  Turn  Macvitu  heres  e$to  cernitopte  m 
di^mt  centum. 
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let  Publius  Maevius  be  my  heir,"  the  effect  is  found  to  be  quite  different ; 
because  if  the  first  omits  to  decide,  but  acts  as  heir,  the  substitute  is  ad- 
mitted to  a  share,  and  both  become  heirs  with  equal  shares.  If,  however, 
he  neither  decides  nor  acts  as  heir,  he  is  undoubtedly  set  aside  altogether, 
and  the  substitute  succeeds  to  the  whole  inheritance.  But  Sabinus  held 
that  so  long  as  the  first  can  decide,  and  in  that  way  become  heir,  even 
although  he  has  not  acted  as  heir,  the  substitute  is  not  let  in  :  whereas  once 
the  time  for  deciding  has  come  to  an  end,  though  acting  as  an  heir,  he  lets 
in  the  substitute.  But  by  the  other  school  it  was  held  that  even  if  some  of 
the  time  for  deciding  still  remained  over,  yet  by  acting  as  heir  he  let  in  the 
substitute  for  a  share,  and  could  no  longer  turn  back  to  decide.  (G.  2, 
176-178.) 

A  will,  even  after  the  death  of  the  testator,  did  not  operate  as  an  investitive  fact 
of  the  JieredUoi  ;  it  was  simply  a  formal  offer  of  the  inheritance  which,  until  it  was 
accepted,  had  no  effect.  Hence  a  formal  acceptance  was  necessary  in  order  to  exclude 
the  substitute.  As  soon  as  the  person  named  became  heir,  the  possibility  of  the  sub- 
stitute succeeding  was  destroyed.  (C.  6,  26,  5  ;  D.  29,  2,  7,  pr.)  The  passaije  from 
Gains  has  no  place  in  the  later  law,  but  its  full  explanation  must  be  reserved  for  a 
later  stage. 

Exception. — If  a  testator  thinks  another  man's  slave  is  2i  paterfamilias^ 
and  appoints  him  his  heir,  or  if  he  does  not  become  heir,  names  Maevius  as 
his  substitute  ;  and  if  that  slave,  by  his  master's  orders,  enters  on  the  inherit- 
ance, Maevius  is  let  in  for  a  share  ;  for  the  words,  "  If  he  is  not  to  be  heir," 
used  of  a  man  that  the  testator  knows  to  be  subject  to  another's  power,  are 
taken  thus  : — "  If  he  neither  is  to  be  heir  nor  makes  any  one  else  heir."  But 
when  they  are  used  of  a  man  that  the  testator  thinks  a  paterfamilias y  the 
meaning  is  : — "  If  he  has  not  acquired  the  inheritance  for  himself,  or  for  the 
person  to  whose  power  he  has  afterwards  come  to  be  subject."  This  was 
settled  by  Tiberius  Caesar  in  regard  to  his  own  slave  Parthenius.  (J.  2, 
15*4.) 

Two  distinct  objects  were  served  by  substitution.  (1.)  It 
provided  against  a  failure  of  the  will  through  the  death  or 
refusal  of  the  heir  appointed ;  and  by  adding  on  successive 
substitutes,  and  finally  substituting  a  slave,  the  risk  of  an  in- 
testacy was  greatly  reduced.  (2.)  During  the  whole  of  the 
Empire,  until  Justinian,  the  laws  of  escheat  {JiegeB  caducariae) 
were  in  force,  and  in  certain  cases  the  shares  of  deceased  heirs 
went  to  the  Exchequer  instead  of  to  the  co-heirs.  (Seep.  758.) 
This  danger  was  entirely  removed  by  reciprocal  substitution 
of  the  co-heirs.  Thus,  if  A.  and  B.  are  named  heirs,  and  A.  is 
substituted  in  default  of  B.,  or  B.  in  default  of  A.,  there  is  no 
opportunity  for  the  Exchequer  to  come  in.  But  although  sub- 
stitution had  the  same  general  effect  as  the  ju8  accrescendi, 
some  difference  existed  between  them. 

(1.)  The  jus  accrescmdi  took  effect  without  the  consent,  and  even  in  oppositioD  to 
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the  wishes,  of  the  heir  ;  but  a  subatitate  need  not  accept  any  new  share  unless  he 
pleased. 

(2.)  The  representatives  of  a  deceased  heir,  succeeding  in  his  pbce,  took  by  the^'vi 
cLCcrescendi ;  but  if  several  co-heirs  are  reciprocally  substituted,  the  shares  o£  thn^ 
that  refuse  go  wholly  to  the  surviving  heirs.     (D.  28,  6,  45,  1.) 

(3.)  A  difference  emerged  when  there  were  several  co-heirs.     (See  p.  758.) 

2.  Substitution  when  more  than  one  heir  is  nominated. 

We  may  lawfully  name  as  substitutes  either  one  or  more,  and  that  either 
in  the  place  of  one,  or  again  in  the  place  of  more  than  one.     (G.  2,  175.) 

Several  may  be  named  as  substitutes  in  the  place  of  one,  or  one  in  the 
place  of  several,  or  one  in  the  place  of  one  ;  or  the  heirs  appointed  may  be 
made  substitutes  to  one  another  in  turn.     (J.  2,  15,  i.) 

X.  appoints  A.  as  heir  for  7,  B.  for  ^  ;  and  If  6.  fails  to  enter  as  heir,  then  C.  is 
to  take  }.  B.  does  not  enter.  0.  gets  |  as  B.*s  substitute,  and  J  as  being  hunself 
appointed.     (D.  28,  5,  9,  16.) 

X.  appoints  A.  as  heir  for  ),  B.  for  }  ;  and  if  A.  does  not  become  heir,  then  C.  to 
h&ve  |.  Suppose  A.  enters  ;  A.  and  B.  get  each  ^,  and  C.  is  excluded.  If  A.  does 
not  enter,  how  much  should  C.  get  ?  The  answer  given  is,  that  B.  gets- 6,  and  C.  gete 
9  parts ;  the  at  being  taken  as  equal  to  15  ounces.  Their  shares  stand  to  each  other 
as— i  :  }  :  :  i  :  2  :  :  2  :  8  :  :  6  :  9.  (D.  28, 5,  15, 1.)  In  thU  case,  therefore,  C. 
takes  6  parts  as  B.'s  substitute,  and  3  parts  as  a  nominee  himself.     (D.  28,  5,  10.) 

(1.)  A  substitute  of  a  substitute  is  a  substitute  to  the  heir 
appointed.     (Substitutus  substituto  est  substitutus  instituto,) 

But  if  an  heir  is  appointed,  and  a  co-heir  is  made  his  substitute,  and 
then  some  third  person  made  substitute  to  both,  the  late  Emperors  Severus 
and  Antoninus  decided  by  a  rescript  that  no  distinction  should  be  made, 
but  that  the  substitute  should  be  let  in  for  both  shares.    (J.  2, 15, 3.) 

Titius  and  Gains  are  co-heirs.  Titius  is  substitute  for  Gaius,  and  Sempmniiu  for 
Titius.  Titius  dies  before  the  testator,  and  Gains  refuses.  Manifestly  Sempronius 
wiU  get  the  share  of  Titius  ;  but  will  he  get  the  share  of  Gaius,  to  whom  he  wns  not 
substituted  ?  If  Gaius  died  first,  and  Titius  became  substitute,  he  acquired  a  right  to 
the  whole,  and  of  course  Sempronius  had  the  same  right.  But  when  the  share  of 
Gaius  never  in  any  way  accrued  to  Titius,  it  was  diflBcult  to  see  how  it  could  pass 
from  him  to  Sempronius.  This  difficulty  was  removed  by  the  rule  stated  in  the  text. 
(D.  28,  6,  27.) 

A.  and  B.  are  co-heirs.  B.  is  substitute  to  A.  C.  is  substitute  to  B.  B.  noTer 
took,  nor  A.     C.  gets  the  whole. 

(2.)  Reciprocal  substitution  established  a  species  o(  jus  ac- 
crescendiy  notwithstanding  the  lex  Julia  et  Papia  Poppaea. 

A.,  B.,  C,  D.  are  nominated  heirs,  and  reciprocally  substituted  [eosque  omma 
invicem  fubstUuo).  A.,  B.,  and  C.  enter  on  the  inheritance.  D.  refuses ;  afterwards 
C.  dies.  The  share  of  D.  goes  to  A.,  B.,  and  C.  ;  then  C.*s  share  goes  to  A.  and  R, 
and  not  to  C.'s  heirs.     (D.  28,  6,  23.) 

X.  appointed  Titius  and  his  son  heirs,  and  substituted  them  reciprocally.  Theo 
he  added  as  heirs  Gains,  Marcus,  and  Maevius,  and  added,  "I  subetitate  all  reeipro- 
cally."  Held  that  this  clause  did  not  apply  to  father  and  son,  who  were  spedaDy 
substituted  the  one  for  the  other.     (D.  28,  6,  41,  fi.> 
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another  in  turn,  without  any  mention  therein  of  shares,  the  testator  is  held 
to  have  given  them  the  same  shares  as  substitutes  that  he  gave  them  in  the 
appointment.    So  a  rescript  of  the  late  Emperor  Pius  settled.    (J.  2,  1 5,  2.) 

A.  is  heir  for  1  oonoe,  B.  for  8,  and  C.  for  i  oi.  C.  repudiates.  C's  J  is  regarded 
AS  made  up  of  9  parts,  of  which  1  accrues  to  A.,  and  S  to  B.,  unless  an  intention  to 
the  contraiy  is  clearly  expressed  by  the  testator.     (D.  28,  6,  24.) 

III.  Substitution  for  children  (Subatitutio  Pupillaria). 

1.  Difference  between  common  and  pupillary  substitution. 

To  his  descendants  under  puberty  that  a  man  has  in  hxspotestasy  not  only 
can  he  name  a  substitute,  as  in  the  manner  above  stated — ^that  is,  so  that  if  he 
has  not  heirs  the  other  shall  be  his  heir ;  but  in  one  respect  he  can  go  further, 
so  that  if  he  has  heirs,  and  they  die  while  still  under  puberty,  some  one  shall 
be  their  heir.  For  instance,  a  man  may  speak  thus  : — "  Let  Titius  my  son 
be  my  heir.  If  my  son  shall  not  be  my  heir,  or  if  he  shall  be  my  heir,  and 
dies  before  he  comes  to  be  his  own  tutor"  (that  is,  comes  to  puberty),  "then 
let  Seius  be  my  heir."  *  Now,  in  this  case,  if  the  son  is  not  heir,  the  sub- 
stitute becomes  the  father's  heir.  But  if  the  son  is  heir,  and  dies  before 
puberty,  then  the  substitute  becomes  the  son's  heir.  For  usage  has  appointed 
that,  when  descendants  are  of  such  an  age  as  to  be  unable  to  make  a  will  for 
themselves,  their  ascendants  may  make  it  for  them.  (J.  2,  16,  pr. ;  G.  2, 
179-180.) 

In  a  substitution  to  2ipupillus  therefore  {pupillaris  subsiiiutio),  arranged 
after  the  fashion  already  stated,  there  are  in  a  way  two  wills — one  the 
father's,  and  the  other  the  son's— just  as  if  the  son  had  appointed  an  heir  to 
himself.  At  all  events,  assuredly  the  one  will  governs  two  cases ;  that  is,  two 
inheritances.    (J.  2,  16,  2  ;  G.  2,  180.) 

No  one  can  make  a  will  for  his  descendants,  unless  he  makes  one  for  him- 
self too.  The  will  for  the  pitpillus  is  indeed  a  part  of  the  father's  will,  and 
follows  upon  it ;  and  so  entirely,  that  if  the  father's  will  cannot  take  effect, 
not  even  the  son's  can.    (J.  2,  16,  5.) 

2.  Such  substitution  can  be  made  only  by  a  paterfamilias  to 
children  under  his  potestas,  and  the  substitution  cannot  be  post- 
poned beyond  the  age  of  puberty.  Hence  no  pupillary  substitu- 
tion can  be  made  for  emancipated  children.  (D.  28,  6,  2,  pr.) 
The  children  must  be  under  the  potestas  both  at  the  time  of 
making  the  will  and  of  the  testator's  death,     (D.  28,  6,  41,  2.) 

To  a  male,  therefore,  up  to  fourteen,  a  substitute  can  be  appointed  ;  to  a 
female  up  to  twelve.  If  this  time  goes  by,  the  appointment  of  a  substitute 
vanishes  away.    (J.  2,  16,  8.) 

But  the  substitution  might  be  for  a  less  period,  until  the  child 
reached  ten,  and  another  substitute  might  take  thenceforward 
to  fourteen.     (D.  28,  6,  38,  1 ;  D.  28,  6,  43,  I.) 

*  TUiuiJUiiu  mens  heres  mihi  esto :  HJUius  meus  hercs  mihi  non  erit,  tive  heres  erit 
et  priiu  moriaiur,  quam  in  tuam  tutdam  venerii  tunc  Seius  heres  etto. 


Not  only  to  the  descendants  under  puberty  that  they  appoint  their  heirs 
can  ascendants  name  substitutes,  so  that  if  the  descendants  become  their 
heirs,  and  die  before  the  age  of  puberty,  their  heir  may  be  the  man  the 
ascendants  wish  ;  but  also  to  those  they  disinherit.  Therefore,  in  that  case 
whatever  thepuptllus  acquires  by  inheritances,  or  legacies,  or  gifts  of  near 
kinsfolk  and  friends,  all  belongs  to  the  substitute.     (J.  2,  16,  4 ;  G.  2,  182.) 

All  we  have  said  about  naming  substitutes  to  descendants  under  puberty, 
whether  they  are  appointed  heirs  or  disinherited,  we  must  understand  like- 
wise of  posthumous  children.     (J.  2,  16,  4  ;  G.  2,  183.) 

To  an  outsider,  or  to  a  son  over  puberty  that  is  appointed  heir,  no  one 
c^-name  a  substitute,  so  that  if  the  outsider  or  grown-up  son  becomes  heir, 
and  dies  within  a  fixed  time,  that  other  may  be  his  heir.  This  only  is 
allowed  :  the  testator  may  bind  him  by  a  trust  to  give  up  to  another  his  in- 
heritance, in  whole  or  in  part.  The  nature  of  this  right  we  will  lay  down  in 
its  proper  place.     (J.  2,  16,  9 ;  G.  2,  184.) 

The  father  cannot  make  the  substitute  to  his  child  heir  to  his  own  property  and 
not  also  to  the  child's  ;  such  a  substitution  would  be  against  the  rule  that  an  heir 
cannot  be  appointed  to  definite  things.  (D.  28,  6,  41,  8.)  Hence  the  substitute  miMt 
be  heir  not  only  to  the  father's  inheritance,  but  also  to  the  child's.  (D.  28,  6,  10,  5.) 
The  exceptions  are  not  important.  '  (D.  28,  6,  16,  pr.)  Conversely,  the  substitute  to 
a  child  cannot  take  the  child's  property  without  the  father's  (D.  2S,  6,  10,  2),  nor  can 
an  heir  under  the  father's  will,  who  is  also  substituted  for  the  child,  enter  on  the 
fathers  inheritance,  without  also  accepting  the  child's.  (D.  28,  6,  10,  3.)  If  the 
child  did  not  enter  on  the  father's  inheritance,  the  better  opinion  was  that  the  sub- 
stitute need  not  take  both  (D.  29,  2,  42  ;  D.  28,  6,  12) ;  but  from  this  opinion  some 
jurists  dissented.     (D.  42,  6,  28.) 

It  is  usual  to  guard  Xh^pupillus  from  the  risk  of  plots  against  him,  after 
the  parent's  death,  in  this  manner :  The  conmion  way  to  appoint  a  sub- 
stitute is  to  do  it  openly  {vulgaris  substituiio),  that  is,  in  the  place  in  which 
we  appoint  the /«^///«j  heir :  for  it  calls  the  substitute  to  the  inheritance 
only  if  xh^pupillus  never  becomes  heir  at  all.  This  happens  when  he  dies 
in  the  lifetime  of  the  parent.  In  that  case  we  cannot  suspect  the  substitute 
of  any  wrong-doing  ;  since,  while  the  testator  lives,  no  one  knows  anything 
that  is  written  in  the  will.  But  the  other  appointment  of  a  substitute  by 
which  we  call  one  in  even  although  th^pupillus  has  become  heir  if  he  dies 
under  puberty,  we  write  on  tablets  lower  down.  These  tablets  we  seal  up 
with  a  thread  and  with  wax  of  their  own ;  and  in  the  earlier  tablets  we 
provide  that  the  lower  tablets  shall  not  be  opened  while  our  son  is  still  alive 
and  under  puberty.  But  it  is  far  safer  to  have  both  kinds  of  appointment 
sealed  up  apart  in  tablets  lower  down.  For  if  they  are  (not)  sealed  up  and 
set  apart  as  we  have  said,  it  can  be  understood  from  the  earlier  that  in  the 
other  too  the  same  person  is  the  substitute.     (G,  2,  iSi.) 

But  if  anyone  is  so  apprehensive  as  to  fear  that  his  son  while  si\\\  a 
pupillus  may,  from  the  fact  that  a  substitute  to  him  has  been  openly  ap- 
pointedy  be  exposed  after  his  death  to  the  risk  of  plots,  he  ought  to  proceed 
thus  : — The  appointment  of  a  substitute  in  the  common  way  ought  to  be  made 
openly  and  in  the  first  part  of  the  will ;  but  the  other  appointment  calling  in 
a  substitute  in  case  ^^pupillm  should  become  heir  and  die  under  the  age  of 
puberty,  ought  to  be  written  separately,  and  in  the  lower  part  of  the  wilL  Thii 
latter  part,  then,  he  ought  to  seal  up  with  a  thread  and  with  wax  of  its  Oftu; 
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and  in  the  earlier  part  of  the  will  he  ought  to  provide  that  the  lower  tablets 
are  not  to  be  opened  while  his  son  is  alive  and  still  under  the  age  of  puberty. 
In  any  case  this  is  plain,  that  the  appointment  of  a  substitute  to  a  son  under 
puberty  takes  effect  none  the  less  because  it  is  written  in  the  same  tablet  in 
which  the  testator  appoints  him  his  heir,  dangerous  though  this  may  be  to 
t\it  pupilltts.    (J.  2,  1 6,  3.) 

So  entirely  were  the  eon's  and  father's  wills  held  to  be  one  that  the  Praetor  was 
-satisfied  with  seven  seals  for  both.  (D.  28,  6,  20,  pr.)  But  the  father's  will  might 
ibe  in  writing  and  the  son's  oral,  or  the  father's  oral  and  the  son's  in  writing.  (D.  28, 
€,  20,  1.)  The  father's  will  must,  however,  precede  the  pupillary  substitution  in  order 
of  time  (D.  28,  6,  16,  1),  even  when  they  are  made  at  the  same  sitting.  (D.  23,  6, 
20,  pr.)  Moreover,  the  father  ought  to  appoint  his  own  heirs  first,  before  substituting 
for  his  son.     (D.  28,  6,2,4.) 

Either  to  each  descendant  singly,  or  to  the  one  that  shall  die  last  under 
the  age  of  puberty,  a  substitute  can  be  appointed  :  to  each  singly  if  he  wishes 
none  of  them  to  die  intestate  ;  to  the  last  if  he  wishes  the  right  of  regular 
inheritance  to  be  kept  unbroken  among  them.    (J.  2,  16,  6.) 

A  substitute  to  a  child  under  puberty  may  be  appointed  either  by  name, 
as  "  Titius,"  or  generally  as  "  whoever  is  to  be  my  heir."  These  latter  words 
call  in  as  substitutes,  on  the  death  of  the  son  under  puberty,  all  that  have 
been  appointed  heirs  in  the  will,  and  have  become  heirs  each  to  the  share  in 
which  he  was  made  heir.    (J.  2,  16,  7.) 

The  form,  "  Whoever  shall  be  my  heir,  let  him  be  heir  to  my  son  while  under  the 
age  of  puberty,"  is  called  by  ihe  commentators  " hreviloqua"  It  was  construed  to 
apply  only  to  the  testamentary  heirs  appointed  by  the  wilL     (D.  28,  6,  8, 1.) 

X.  appointed  heirs,  Titius,  and  Gaius  X.'8  son,  a  child.  Maevius  was  substituted 
for  Titius,  and  "  Whoever  under  the  above  writing  shall  be  my  heir  "  was  substituted 
for  Gaius.  Titius  did  not  enter.  Maevius  entered.  Then  Gaius  died.  Maevius 
got  the  shore  of  Gaius  as  a  pupillary  substitute.     (D.  28,  6,  34, 1.) 

X.  appointed  heirs,  his  son  Titius  a  child,  and  Stichus  a  slave  of  Marcus.  He 
added  a  clause,  "  Whoever  is  heir  to  me.  let  the  same  be  heir  to  my  son."  Stichus 
entered  by  command  of  his  master.  Held  that  Marcus  could  not  be  substitute  for 
Titius,  because  his  name  did  not  appear  as  heir  in  the  will.     (D.  28,  G,  3.) 

X.  appointed  heirs  his  two  sons  under  puberty,  substituting  them  for  each  other, 
and,  for  the  survivor  of  them,  Titius.  The  tnze  construction  of  the  clause  was  that 
the  two  sons  were  substitutes  in  the  first  degree,  and  only  in  default  of  both  did 
Titins  come  in  as  a  substitute  in  the  second  degree.     (D.  28,  6,  25.) 

IV.  Substitution  for  the  insane — Suhstituiio  Exemplaris. 

Stirred  up  by  this  principle,  we  have  gone  on  to  place  in  our  Code  a  con- 
stitution providing  that  if  ascendants  have  children,  or  grandchildren,  or 
great-grandchildren,  of  whatever  sex  or  degree,  that  are  of  unsound  mind, 
then  they  may  lawfully,  although  these  descendants  are  over  puberty, 
appoint  as  substitutes  any  determinate  persons,  after  the  example  of  the 
appointment  of  substitutes  to  pupHU.  If,  however,  the  descendants  come 
again  to  their  senses,  then  this  appointment  of  a  substitute  is  invalidated. 
This  also  follows  the  example  in  the  case  of  the  pupillus;  for  there  too, 
after  he  has  grown  up,  the  appointment  is  invalidated.     (J.  2, 16,  i.) 

Before    Justinian,   a  parent   of  a   dumb   or   insane   son   or 
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substitute  for  them  on  leave  being  obtained  by  special  petition 
to  the  Emperor.  This  substitution  lasted  until  the  disability 
was  removed.  (D.  28,  6,  43,  pr.)  Justinian  allowed  this 
privilege  in  all  cases  without  any  petition,  subject  to  the 
following  rules  (C.  6,  26,  9)  :— 

1.  A  parent  of  either  sex  may  substitute  to  any  insane  child. 

2.  Such  parent  could  not  do  so  without  leaving  to  the  child 
its  legitim  {legitima  portio), 

3.  If  the  insane  person  has  any  children,  these  must  be  sub- 
stituted ;  and  failing  them,  the  children  of  the  testator. 

E,  l}!lQkS?AGlTY  {TeSTAMENTI  FACTIO). 

If,  therefore,  we  are  asking  whether  a  will  can  take  effect,  we  ought,  first 
of  all,  to  observe  whether  the  maker  had  testamenti  factio  (capacity  to  take 
any  part  in  making  a  will  or  any  benefit  under  a  will).  If  he  had,  then  neit 
we  must  inquire  whether  he  made  his  will  according  to  the  rule  of  the  civil 
law — ^unless,  indeed,  he  is  a  soldier ;  for  they,  because  of  their  excessive 
want  of  skill,  are,  as  we  have  said,  allowed  to  make  a  will  in  any  way  they 
please,  or  in  any  way  they  can.     (G.  2,  114.) 

In  the  case  of  outside  heirs  this  rule  is  observed,  that  there  must  be 
testamenti  factio  with  them,  whether  they  themselves  are  appointed  heirs,  or 
persons  in  their  potestas.  At  two  times  this  is  looked  into — at  the  time  of 
making  the  will,  in  order  that  the  appointment  may  stand  ;  and  at  the  time 
of  the  testator's  death,  that  it  may  be  carried  out.  More  than  this,  there 
ought  to  be  testamenti  factio  with  the  heir  at  the  time  he  enters  on  the  in- 
heritance as  well,  and  that  whether  his  appointment  is  simple  or  conditional. 
For  the  heir's  rights  ought  to  be  looked  into  at  that  time  above  all  at  which 
he  acquires  the  inheritance.  But  as  for  the  time  between  making  the  will 
and  the  testator's  death,  or  the  fulfilment  of  the  condition,  no  change  of 
status  in  that  interval  harms  the  rights  of  the  heir ;  because,  as  we  have  said, 
there  are  three  times  (only)  to  be  looked  to.     (J.  2,  19, 4.) 

Testamenti  factio  seems  to  belong  not  only  to  him  that  can  make  a  will, 
but  to  him  that  under  another's  will  can  take  himself,  or  can  acquire  for 
another,  although  he  cannot  make  a  will.  A  madman,  therefore,  a  dumb 
man,  a  posthumous  child,  an  infant,  ^fUiusfamiliaSy  and  another's  slave,  are 
said  to  have  testamenti  factio.  They  cannot,  indeed,  make  a  will,  but 
under  a  will  they  can  acquire  either  for  themselves  or  for  another.  (J. 
2,  19,4.) 

To  make  a  will  valid,  the  testator,  witnesses,  and  heirs  most  be  capable  of  holding 
their  several  parts  ;  they  must  have  with  each  other  testamenti  factio,  (Ulp.  Frag. 
20,  8.) 

L  Incapacity  of  Testator. 
1.  The  loss  of  freedom. 
V.  Slaves  cannot  make  wills,  except  slaves  belonging  to  the 


TESTAMENTI    l«ACTIO.  795 

State  {servus  jmblicvs  Populi  Romani),     These  could  leave  half  of 
their  property  {pecuKum)  by  will.     (UIp.  Frag.  20,  16.) 

2^  The  will  of  a  man  in  the  hands  of  the  enemy,  made  there,  does  not  take 
effect  although  he  comes  back.  But  a  will  made  while  he  was  in  the  State 
takes  effect,  if  he  comes  back,  by  thQ  jus  postliminii;  or  if  he  dies  there,  by 
the  lex  Cornelia,     (J.  2,  12,  5.) 

Capture  by  brigands  did  not  take  away  a  man's  legal  right  to  freedom,  and  there- 
fore did  not  affect  his  testamentary  capacity.     (D.  28,  1,  13,  pr.)     (See  p.  169.) 

2.  The  loss  of  citizenship. 

V.  A  LfUinviZ  Junianus  was  made  incapable  by  the  express  prorision  of  the  lex 
Junia  Norbana  (TJlp.  Frag.  20,  14) ;  nnless  he  acquired  the  Jus  Quiritium  within 
100  days.    (Ulp.  Frag.  17,  1.) 

2**.  The  dedttUii  could  not  make  wills ;  not  as  Roman  citizens,  for  they  were  aliens 
(peregrini) ;  and  not  as  aliens,  for  they  were  not  members  of  any  other  State.  An  alien 
makes  a  will  according  to  the  law  of  his  own  country.     (Ulp.  Frag.  20,  14. ) 

3°.  Hostages  could  not  make  wills  (D.  28, 1, 11),  and  on  their  death  their  property 
went  to  the  Exchequer.     (D.  49,  14,  31.) 

4".  The  old  punishment  of  interdictio  aqua  et  igni  vitiated  any  existing  will,  and 
created  an  incapacity  to  make  another.  (D.  28, 1, 8, 1.)  The  punishment  of  deporta- 
tion, which  superseded  it,  had  the  same  effect  (D.  28,  1,  8,  2)  ;  but  not  rdegatio,  as 
the  latter  did  not  deprive  the  offender  of  his  citizenship.     (D.  28,  1,  8,  3.) 

5".  If  a  person  convicted  of  a  capital  crime  dies  pending  an  appeal,  his  will  is 
valid,  unless  he  has  committed  suicide  to  escape  punishment  (D.  28, 1,  13,  2  ;  C.  6, 
22,  2.) 

3.  Incapacity  arising  from  the  ancient  forms  of  wills. 

1^.  Women  could  not  make  wills  so  long  as  these  were  made  in  the  ComitiaCaiaJta ; 
but  they  could  make  the  will  per  aes  et  libranif  with  the  consent  of  their  tutoret, 
(Paul.  Sent.  8,  4,  1.) 

We  must  observe,  besides,  that  if  a  woman  m  tutela  makes  a  will,  she 
ought  to  make  it  by  authority  of  her  tutor ^  or  it  will  be  void  by  the  jus 
civile.    (G.  2,  118.) 

In  old  times,  in  order  to  make  a  will,  a  Jiduciaria  coemptio  used  to  take 
place.  At  that  time,  indeed,  women  (with  certain  exceptions)  had  not  the 
right  of  making  a  will  in  any  other  way  than  by  making  a  coemptio^  then 
being  reconveyed,  and  lastly  manumitted.  This  necessity  for  a  coemptio^ 
however,  at  the  instance  of  the  late  Emperor  Hadrian,  the  Senate  remitted  ; 
and  thus  women,  they  resolved,  have  the  same  rights  as  if  they  had  made  a 
coemptio,    (G,  i,  115  A.) 

But  the  Senate,  at  the  instance  of  the  late  Emperor  Hadrian,  as  we  have 
pointed  out  above,  allowed  women,  even  without  making  a  coeinptio^  to 
make  a  will,  if  only  they  were  at  the  time  above  twelve  years  of  age,  and  had 
the  authority  of  their  tutor.  This  was  the  way  in  which  those  not  freed  from 
tutela  ought  to  make  a  will.     (G.  2,  112,  as  restored.) 

Women,  therefore,  seem  to  be  in  a  better  position  than  men.  A  man 
under  fourteen  cannot  make  a  will,  even  although  he  wishes  to,  and  has  the 
authority  of  his  tutor.  But  a  woman,  after  her  twelfth  year,  obtains  the  right 
of  making  a  will  with  the  authority  of  her  tutor,    (G.  2, 1 13.) 
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Gcaius  Btarts  a  question  to  which  he  is  iinable  to  give  u 
decided  answer:  Can  a  woman  make  a  Praetorian  will  with- 
out the  authority  of  her  tutor  f 

This  certainly  refers  to  men's  wills,  and  also  to  those  of  women  that  have 
made  wills  that  are  void  because,  for  instance,  they  have  not  sold  the/amiUa, 
or  have  not  spoken  the  words  of  the  formal  declaration.  But  whether  this 
constitution  refers  also  to  those  wills  of  women  that  they  have  made  without 
authority  from  a  tutor,  we  shall  see.    (G.  2,  121.) 

We  are  speaking,  however,  not  of  women  in  the  statutory  futeia  of  ascend- 
ants or  of  patrons,  but  of  those  that  have  tutores  of  the  other  kind,  whom 
they  can  force,  even  against  their  will,  to  give  their  ^authority  ;  whereas  in 
the  former  case  it  is  well  known  that  an  ascendant  or  a  patron  cannot  be  set 
aside  by  a  will  made  without  his  authority.     (G.  2,  122.) 

In  the  time  of  Justinian,  the  testamentary  capacity  of  women  was  nnrestrictetl, 
the  tutda  of  women  having  fallen  into  desuetude. 

2^  The  dumb,  because  they  could  not  pronounce  the  words  of  the  nunciifM^io, 
and  the  deaf,  because  they  could  not  hear  the  voice  of  the  familicu  emptor,  covld  nnt 
make  a  willj)er  aes  et  libram.  This  incapacity  disappeared  when  wills  were  noade  in 
writing.     (Ulp.  Frag.  20,  18.) 

A  dumb  man,  again,  or  a  deaf  man,  cannot  always  make  a  wiU.  But  in 
speaking  of  a  deaf  man,  we  mean  a  man  that  does  not  hear  at  all, 
not  a  man  that  is  slow  of  hearing.  A  dumb  man,  too,  is  understood  to  be  a 
man  that  cannot  speak  out  at  all,  not  a  man  that  speaks  slowly.  But  often 
men,  even  of  literary  education  and  learning,  by  various  mishaps,  lose  the 
power  both  of  hearing  and  of  speaking.  To  their  aid,  too,  therefore,  our  con- 
stitution comes  to  enable  them  in  certain  cases  and  in  certain  ways  accord- 
ing to  its  rules  to  make  a  will,  and  to  do  all  other  acts  that  are  allowed  them. 
If,  however,  a  man,  after  making  his  will,  by  ill-health  or  any  other  mishap, 
comes  to  be  dumb  or  deaf,  his  will  none  the  less  remains  valid.    (J.  2, 12,3.) 

Exception. — Nay,  even  though  dumb  and  deaf,  a  soldier  can  make  a  will. 
0.2,  11,2.) 

3'.  A  blind  man  cannot  make  a  will  except  by  observing  the  rules  that  a 
statute  of  the  late  Emperor  Justin  my  father  brought  in.     (J.  2,  12,  4.) 

4.  Persous  that  could  not  be  owuors  could  not  make  wilia 

It  is  not  every  one  that  can  lawfully  make  a  will.  To  begin  with,  persons 
subject  to  the  power  of  another  have  not  the  right  of  making  a  will.  So 
entirely  does  this  hold,  that  even  although  their  ascendants  allow  them,  they 
cannot  any  the  more  make  a  rightful  will.  To  this  there  are  exceptions  that 
we  have  already  enumerated,  and  especially  soldiers  in  the  poiestas  of  their 
ascendants,  who  are  allowed  by  the  imperial  constitutions  to  make  a  will  of 
all  they  have  acquired  in  camp.  At  first,  indeed,  this  was  granted  to  those 
in  service  only,  by  the  authority  both  of  the  late  Emperor  Augustus  and  of 
Nerva,  as  also  of  that  best  Emperor  Trajan.  But  afterwards,  by  a  docu- 
ment under  the  hand  of  the  late  Emperor  Hadrian,  even  discharged  soldiers 
—veterans,  that  is — were  allowed  to.  If,  therefore,  they  make  a  will  about 
their  castrense  peculium  (camp  property  of  their  own),  it  will  belong  to  the 
man  they  leave  as  heir.     But  if  they  die  intestate,  with  no  descendants  of 
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brothers  surviving,  it  will  belong  to  their  ascendants  by  the  law  common  to 
all.  Hence  we  can  understand  that  the  goods  a  soldier  in  his  (dither's  potestas 
has  acquired  in  camp  cannot  be  taken  away  by  the  father  himself,  nor  can 
the  father's  creditors  sell  them,  or  otherwise  disturb  them,  nor  on  his  father's 
death  do  they  belong  to  the  soldier's  brothers  in  common  with  himself,  but 
all  that  he  has  acquired  in  camp  is  exclusively  his  own.  This  is  so,  although 
by  the  JUS  civile  the  peculia  of  all  persons  in  the  poles tas  of  their  ascendants 
are  reckoned  among  the  goods  of  their  ascendants,  just  as  the  peculia  of 
slaves  are  reckoned  among  the  goods  of  their  masters.  To  this,  of  course, 
there  are  exceptions  under  the  sacred  constitutions,  and  especially  ours  ;  and 
certain  things  on  different  grounds  are  not  acquired.  Except  these,  then, 
that  have  a  castrense  peculium  or  a  quasi  caslretise^  no  other  filiusjainilias 
can  make  a  will ;  or  if  he  does,  it  is  void,  although  he  becomes  his  own 
master  before  he  dies.    (J.  2,  12,  pr.) 

It  must  be  known,  however,  that  after  the  example  of  the  castrense  pecu- 
lium both  earlier  laws  and  the  imperial  constitutions  have  given  certain  per- 
sons a  guasi-castrense  peculium,  and  have  allowed  certain  persons  to  dispose 
of  this  by  will  while  still  living  in  polestate.  This  our  constitution  extends 
more  widely,  allowing  all  to  make  a  will  in  regard  to  such  a  peculium  only, 
but  under  the  law  common  to  all.  By  looking  carefully  through  the  tenor  of 
this  constitution,  a  man  can  easily  learn  everything  relating  to  the  law  just 
spoken  o£     (J.  2,  11,6.) 

5.  Owners  that  cannot  alienate  cannot  make  wills. 

i'.  Madmen,  again,  because  they  want  sense,  cannot  make  a  will.  It  is 
immaterial  that  the  person  under  puberty  comes  to  riper  years,  or  that  the 
madman  afterwards  becomes  master  of  his  senses  before  he  dies.  But  if 
madmen  make  a  will  during  a  break  in  their  madness,  they  are  held  to  make 
it  rightly.  Undoubtedly,  too,  a  will  made  before  madness  takes  effect ;  for 
neither  wills  rightly  made,  nor  any  other  affairs  rightly  carried  out,  are 
annulled  by  the  fact  that  madness  comes  on  afterwards.     (J.  2,  12,  i.) 

But  not  old  age  or  bodily  disease,  if  they  do  not  impair  the  mind.     (C.  6,  22,  3.) 

2*.  Persons  under  puberty  also  cannot  make  a  will,  because  their  minds 
have  no  judgment.     (J.  2,  12,  i.) 

3'.  A  prodigal,  again,  that  has  been  interdicted  from  managing  his  goods, 
cannot  make  a  will.  But  a  will  made  before  the  interdict  is  valid.  (J.  2, 
12,  2.) 

f).  Incapacity  to  make  a  will  was  in  certain  cases  a  form  of 
punishment. 

l"*.  Libellers  (o&  carmtr^  famxmim  damnati).     (D.  28,  1,  18,  1.) 
2**.  Manichaeans  and  Apostates.     (C.  1,  5,  4.)     Other  heretics  could  make  wiUs, 
but  must  leave  all  their  property  to  their  children,  if  orthodox.     (C.  1,  5,  13,  1.) 

7.  Persons  whose  capacity  was  uncertain  could  not  make  a 
valid  will.     (D.  28, 1,15.) 

A  slave  is  manumitted  in  the  will  of  his  master,  but  he  does  not  know  that  the 
master  is  dead,  and  that  an  heir  has  taken  under  the  will.  Hence,  if  he  makes  a  wiU, 
it  is  void,  although  both  facte  exist.     (D.  28,  1, 14.) 
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A  fxtt^'/amiliaB  has  ^one  abroad ,  but  liia  eon  doea  not  know  that  be  ic  dead.  Until 
be  gets  tbat  hifamLiilioa^  he  cannot  make  a  wElL     (Ulp.  Frag.  20,  11.) 

IL  Incapacity  of  Heirs. 

There  was  a  wide  difFereuce  between  the  grounds  of  incapa- 
city in  making  wills  and  in  taking  under  wills.  It  is  the 
diflereuce  between  thoae  that  can  dispose  of  property  and 
those  that  may  receive  it, 

T.  Besides,  soldiers  are  allowed  to  appoint  aliens  and  latins  their  heirs, 
or  to  leave  them  a  legacy  ;  although  in  any  other  case  aliens  arc  forbidden 
by  the  principles  of  the^wj  civiic^  Latins  by  the  iex  Junia^  to  take  an  inherit- 
snce  and  legacies.     (G,  2, 1 10.) 

IkdUUii  (Ulp.  Yv&^.  ^%  *1)  and  departed  prisoners  could  not  be  b«ira.   (C.  0,  21,  IJ 

2.  Some  classes  were  specially  disabled. 

1^  Women  by  the  lix  Voctmia  (about  bx,  168). 

ThiB  law  forba*ie  1^  testator  registered  in  the  ceuaua  for  100,000  Beslereea  makinsj  a 
wunian  hie  heir*  {G*  2,  271,)  The  prohibition  was  e^adeti  "by  reisyrt  t»  tmst*  (ffhi- 
eommis$a)j  and  the  law  itself  feU  into  deauetude. 

Veatal  virgins  could  not  be  li.^irs,  according  to  Lsibeo,     (AuL  Gell.  1,  13,  18.) 

2*.  The  unmarried,  to  a,  who  are  forbidden  by  the  /ex  yuiia  to  take  -itj 
inheritance  and  legacies,  and  the  orift  also,  that  is  the  childless,  whom  the 
lex  Papia  forbids  to  take  more  than  a  half  of  an  inheritance  and  of  legacies, 
under  a  soldier^s  will  take  the  entire  amount,     (G,  j,  UK) 

Tbe  lex  Jidia,  here  referred  to,  is  siipposed  to  be  the  lex;  Jnlia  de  mmntandu  or- 
diTiibxts,  (A.n.  4,  or  B.C.  18,  p.  81. )  The  le^  Julia  rt  Pappia  Popptta  ia  an  amending 
Act,  A.O.  9.  A  p«t«an  is  within  the  meaiung  of  the  lex  JuVm  if,  :vfter  attaining  {pro- 
bably)  twenty  yenrEi  of  age,  lie  remains  unmarrierl,  if  a  man^  till  Bi?kty,  aod  if  a  woxaan^ 
till  fifty.  {Ulp,  Frag.  If),  1.)  Siicb  p^raou^  are  dis(]iiali6^  from  taking  aoJer  a 
testament,  vmlcaB  they  are  cognuii  of  the  tea  tutor  withiu  the  aiKth  dt?i,'r«e,  Tbe  SX. 
P^'nidanumj  or  PtrifkianHM  made  the  |»exuiltiea  of  the  Julian  Ijlw  {>eq;etual  m  the 
case  of  thoae  who  had  Attained  sixty  or  fifty  yeara  without  beiivg  married.  But  a  RC 
Cland'mnum  allowed  b  wxMi  nvcr  ei^cty  to  escape  if  he  inarrieil  a  Wt^man  tu^er  fifty. 
(Ulp.  Frag.  16,  4.)  A  codtbs  C'Bcaped  thts  penalties  if,  after  the  death  of  the  tei$taicc, 
he  or  she  Tnairied  wiibin  tlic  time  of  cvftio  (aee  poiX^tt  aa  to  tbe  mefuung  ol  Urn), 
usually  100  daya.     (Ulp.  Fra-   17,  1,  22,  3,) 

Beaidea  being  mamed,  a  nriau  over  twenty-five,  or  a  wojuan  over  twenty  ccjuI4 
not  take  more  than  unehalf  of  whatevt^r  waa  left  them,  if  they  hiid  not  at  ki^t 
one  child,     (Ulp.  Frag.  16,  2.) 

All  tbtfl^  mlea  were  abolished  by  the  auna  of  Coustaatine.     (C.  B,  58,  1.) 

3.  The  periioii  appointed  heir  must  be  a  ** pacific  iiriug  indi- 
vidiiaL     {Incerta  persona  heres  mstitui  non  potest.) 

A  strange  posthumous  child  is  one  that  when  born  will  not  be  among  the 
testator  s  sui  heredes.  A  grandson,  therefore^  by  an  emancipated  son,  is  -i 
strange  posthumous  child  to  his  grandfather.  A  child,  again,  in  the  woiith 
of  a  wife  that  has  been  married,  when  there  was  no  cenutium  with  her,  is  a 
strange  posthumous  child  to  his  father.     (G.  3,  241*) 
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A  strange  posthumous  child  cannot  even  be  appointed  heir,  for  it  is  an 
indeterminate  person.    (G.  2,  242.) 

The  right  oi  doncrum  possessio  wsLS  brought  in  by  the  Prsetor  to  amend 
the  old  law.  Not  only  in  regard  to  the  inheritances  of  the  intestate  did  the 
Prstor  in  that  way  amend  the  old  law,  as  has  been  said  above,  but  in  the 
case  of  those  also  that  made  a  will  before  they  died.  For  if  a  strange  pos- 
thumous child  were  appointed  heir,  by  the  Jus  civile  he  could  not  enter  on 
the  inheritance,  because  the  appointment  did  not  take  effect.  But  by  tht  jus 
honorarium  he  was  made  bonorum  possessor  when,  namely,  he  was  aided 
by  the  Praetor.  In  our  day,  however,  such  a  person  can  rightly  be  appointed 
heir  under  our  constitution,  as  being  not  unknown  to  the  jus  civile,  (J.  3, 
9,prO 

Whosoever  shall  be  first  at  my  funeral,  let  him  be  heir.  This  is  void  for  uncertainty. 
(Ulp.  Frag.  22,  4.) 

An  unborn  child  was  an  incerta  persona*  Aquilius  Gallus  (see  p.  777)  introduced  a 
clause  for  their  admission,  and  effect  was  given  to  it,  when,  but  for  the  death,  of  the 
testator,  the  posthumous  child  would  have  been  under  his  potestas. 

Municipalities  and  corporations  were  held  to  be  "  incertae  pei'sonae,^*  (Ulp*  Frag. 
22,  5. )  The  reason  was  that  there  was  no  one  to  go  through  the  solemn  form  of 
acceptance,  "  creUo  ;  "  and  when  that  formality  fell  into  disuse,  there  was  no  meaning 
in  the  objection.  By  a  SentUus  ContuUum  (?  Apt'imianum)  the  freedmen  of  munici- 
palities were  expressly  allowed  to  leave  their  inheritance  to  the  municipalities.  (Ulp. 
Frag.  22,  5.)  Leo  (iln.  469)  authorised  cities  to  be  heirs  (C.  6,  24,  12) ;  and  after- 
wards corporations,  by  special  licence,  enjoyed  the  same  privilege.     (C.  6,  24,  8.) 

A  legacy  also  to  a  strange  posthumous  child  was  void.  A  strange  pos- 
thumous child  is  one  that,  if  bom,  would  not  have  been  among  the  testator*s 
sui  heredesj  and  therefore  a  grandson  conceived  by  an  emancipated  son  was 
a  posthumous  outsider  to  his  grandfather.    (J.  2,  20,  26.) 

But  not  even  this  class  of  cases  has  been  altogether  left  to  itself  without 
any  lawful  amendment.  In  our  Code  a  constitution  has  been  placed,  by 
which  we  have  applied  a  remedy  to  this  portion  of  the  law,  not  only  in  the 
case  of  inheritances,  but  in  those  also  of  legacies  and  trusts,  as  becomes  clear 
and  bright  if  you  read  the  constitution.  But  even  by  our  constitution  the 
tutor  that  is  appointed  ought  to  be  determinate,  because  a  man  ought  to 
provide  for  the  tutela  of  his  posterity  by  a  determinate  judgment.  (J.  2, 
20,27.) 

A  strange  posthumous  child  could  be  appointed  heir  formerly,  and  can  be 
now,  unless  he  is  in  the  womb  of  a  woman  that  cannot  lawfully  be  our  wife. 
(J.  2,  20,  28.) 

Persons  the  testator  has  never  seen  can  be  appointed  heirs  ;  as  when  a 
testator  appoints  as  heirs  his  brother's  sons  born  abroad,  not  knowing  who 
they  are.  For  the  testator's  ignorance  does  not  make  the  appointment  void. 
(J.  2,  I4i  12.) 

Justinian  abolished  the  rule,  and  allowed  any  posthumous  child,  corporation,  or 
church  to  be  heir ;  and  so  also  classes  of  persons,  as  the  poor,  captives,  clergy,  etc. 
(C.  6,  48, 1.) 

4.  Spiritual  beings. 

Deities  (or  rather  their  temples)  could  not  be  heirs,  except  in  those  cases  specially 
allowed  by  some  law ;   such  were  Jupiter  Tarpeius,  Apollo  Didymaeus  of  Miletus, 
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of  Carthage.     (Ulp.  Frag.  22,  6.) 

With  a  change  of  religion  a  difference  in  the  application  of  the  law  followed. 

"  Jesus  Christ  "  was  often  appointed  heir.  Justinian  construed  such  an  appoint- 
ment as  a  gift  to  the  church  of  the  place  where  the  testator  lived.     (C.  1,  2,  26,  pr. ) 

"  An  Archangel  or  Martyr  "  was  often  made  heir,  even,  as  Justinian  says,  by  men 
of  high  rank  and  thoroughly  versed  in  the  law.  This  was  construed  as  a  gift  to  the 
shrine  or  church  dedicated  to  the  archangel  or  martyr  in  the  place  where  the  testator 
lived ;  if  no  such  shrine  or  church  existed,  then  to  a  similar  one  in  the  metropolitan 
city ;  and  if  none  such,  then  to  the  church  in  the  vicinity  where  the  testator  lived. 
(C.  1,  2,  26, 1.)  If  there  is  more  than  one  shrine  or  church  coming  within  th*" 
description,  then  that  which  is  most  venerated  and  frequented  is  to  be  chosen  ;  if  noce 
such,  then  the  poorest  church  in  the  place  is  to  be  heir.     (C.  1,  2,  26,  2.) 

5.  Slaves. 

V.  Testator's  own  slaves. 

As  freemen  can  be  appointed  heirs  so  also  can  slaves,  whether  our  own 
or  belonging  to  others.  A  slave  of  our  own  we  ought  to  order  to  be  at  once 
both  free  and  our  heir,  that  is  in  this  way  : — "  Let  Stichus  my  slave  be  free, 
and  be  my  heir;"  or  "Let  him  be  my  heir  and  be  free."  For  if  he  is 
appointed  heir  without  a  grant  of  freedom,  even  although  he  is  afterwards 
manumitted  by  his  master,  he  cannot  be  heir,  since  the  appointment  in  his 
person  cannot  stand  ;  and,  therefore,  even  although  he  has  been  alienated, 
he  cannot  by  his  master's  orders  decide  to  take  the  inheritance.  (G.  2, 
185-187.) 

**  Let  Stichus  be  free  ;  and  if  he  shall  be  free,  let  him  be  heir."  Was  this  form 
introducing  liberty  as  a  condition  valid  ?  A  rescript  of  Marcus  Antoninus  states  that 
the  words,  "if  he  shall  be  free,"  were  to  be  regarded  as  surplusage,  and  the  appoint- 
ment was  good.     (D.  28,  6,  51,  pr.) 

Marcus  Antoninus  also  departed  from  the  strict  rule  requiring  an  express  grant  of 
freedom,  and  upheld  an  appointment  when  the  slave  was  spoken  of  as  "freedman." 
(C.  6,  27,  1.) 

Heirs  may  be  appointed,  not  only  from  freemen,  but  from  slaves,  whether 
our  own  or  belonging  to  others.  Our  own,  indeed,  in  old  times,  according 
to  the  opinion  of  most,  we  could  not  lawfully  appoint  unless  we  gave  them 
freedom  as  well.  But  in  our  day,  even  without  a  grant  of  liberty  under  a 
constitution  of  ours,  we  are  allowed  to  appoint  them  heirs.  This  we  brought 
in,  not  as  an  innovation,  but  because  it  was  juster,  and  was  the  opinion  of 
Atilicinus,  as  Paul  reports  in  his  books,  which  he  wrote  as  commentaries  on 
Masurius  Sabinus  and  Plautius.  By  a  slave  of  one's  own,  moreover,  is 
understood  even  a  slave  in  whom  the  testator  has  the  bare  ownership  while 
another  has  the  usufruct.     (J.  2,  14,  pr.)  • 

A  slave  that  is  appointed  heir  [and  free]  by  his  own  master,  if  he  remains 
in  the  same  case,  becomes  under  the  will  both  free  and  at  the  same  time  a 
necessary  heir.  But  if  he  is  manumitted  by  the  testator  in  his  lifetime,  he  can, 
as  he  thinks  fit,  enter  on  the  inheritance  or  not ;  because  he  does  not  become 
a  necessary  heir,  since  he  does  not  obtain  both  freedom  and  the  inheritance 
under  his  master's  will.  But  it  he  is  alienated,  it  is  by  the  orders  of  his  new 
master  that  he  must  enter  on  the  inheritance  ;  and  in  that  way,  through  hiTi, 
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the  master  becomes  heir.  The  alienated  slave  can  himself  be  neither  free 
t)or  an  heir,  even  although  he  is  appointed  heir  with  his  freedom  as  well. 
For  from  giving  him  freedom  a  master  that  has  alienated  him  seems  to  have 
turned  aside.  If  another  man's  slave,  too,  is  appointed  heir,  and  is  still  in 
the  same  case,  it  is  by  his  master's  orders  that  he  must  enter  on  the  inherit* 
ance.  If,  however,  he  is  alienated,  either  in  the  testator's  lifetime  or  after 
his  death,  before  entering  on  the  inheritance,  it  is  by  the  orders  of  his  new 
master  that  he  must  enter.  But  if  he  is  manumitted  either  in  the  lifetime 
of  the  testator  or  after  his  death,  but  before  entering,  he  can,  as  he  thinks 
fit,  enter  on  the  inheritance  or  not.    (J.  2,  14,  i  ;  G.  2,  188.) 

The  appointment  of  a  slave  as  heir  must  not  violate  the 
provisions  of  any  law. 

There  is  a  case  in  which,  although  freedom  is  given  as  well,  the  appoint- 
ment of  a  slave  by  his  mistress  as  her  heir  cannot  but  be  void.  This  is  pro- 
vided for  by  a  constitution  of  the  late  Emperors  Severus  and  Antoninus,  of 
which  the  words  are  these  : — "  It  is  but  reasonable  a  slave  stained  by  adul- 
tery cannot  be  lawfully  manumitted  by  will  before  the  decision  appears  on 
the  woman  charged  as  a  partner  in  his  crime.  Hence  it  follows  that  if  his 
mistress  bestows  on  him  an  appointment  as  heir,  it  is  to  be  held  of  no  force." 
The  term  "  another's  slave"  is  to  be  understood  to  include  one  in  whom  the 
testator  has  a  usufruct.    (J.  2,  14,  pr.) 

2^  A  slave  partly  belonging  to  the  testator,  and  partly  to 
another,  or  wholly  belonging  to  another. 

If  another  man's  slave  is  appointed  heir,  and  is  still  in  the  same  case,  it 
is  by  his  master's  orders  that  he  must  enter  on  the  inheritance.  But  if  he  is 
alienated  by  him,  either  in  the  testator's  lifetime  or  after  his  death,  before 
entering,  it  is  by  his  new  master's  orders  that  he  must  decide.  If  he  is  manu- 
mitted before  deciding,  he  can,  as  he  thinks  fit,  enter  on  the  inheiitance  or 
not    (G.  2,  189.) 

If  another  man's  slave  is  appointed  heir,  and  has,  as  is  common,  time  for 
decision  given  him,  the  day  for  a  decision  is  understood  to  begin  to  run  only 
if  the  slave  himself  knows  that  he  has  been  appointed  heir,  and  if  there  is  no 
hindrance  to  keep  him  from  informing  his  master,  so  that  by  his  orders  he 
might  decide.    (G.  2,  190.) 

The  slave  of  several  owners,  with  whom  there  is  testamenti  factio^  it 
appointed  heir  by  an  outsider,  acquires  the  inheritance  for  each  of  the 
masters  by  whose  orders  he  enters  according  to  his  share  of  the  ownership. 
(J.  2,  14,  3.) 

Ab  a  slave  cannot  take  for  himself  but  only  for  his  master,  it  is  hard  to  understand 
why  a  testator  should  name  the  slave  as  heir,  instead  of  directly  appointing  his 
master.  One  suggestion  is  that  the  slave  could  be  sold,  as  Gaius  points  out  (2,  189), 
and  the  buyer  thereby  acquire  the  inheritance.  Another  suggestion  (Ihering's) 
has  even  less  probability,  namely,  that  in  case  of  the  predecease  of  the  master,  the 
slave  would  preserve  the  inheritance  for  the  master's  heirs.  But  that  cuts  both 
ways ;  for  the  slave  might  die  first,  and  thereby  prevent  the  master  from  acquirini;, 
A'hen  it  was  his  fortune  to  survive  the  testator. 
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3°.  A  slave  when  his  master  is  dead,  and  no  heir  has  entered 
on  his  inheritance  {servus  jacentis  hereditatis). 

Another  man's  slave  after  his  master's  death  can  rightly  be  appointed 
heir,  because  even  with  the  slaves  belonging  to  an  inheritance  there  is 
testafnenti  /actio.  For  an  inheritance  not  yet  entered  on  represents  the 
person  not  of  the  future  heir  but  of  the  deceased,  since  even  the  slave  of  a 
child  still  in  the  womb  can  rightly  be  appointed  heir.    (J.  2, 16,  2.) 

6.  Concubines  and  natural  children. 

Before  the  time  of  Valens,  Valentinian,  and  Gratian,  it  ^^as 
unlawful  to  leave  property  to  a  concubine  or  natural  child. 
But  these  Emperors  allowed  the  natural  children,  along  with 
their  mother,  to  take  one-twelfth  of  their  father's  property  by 
gift  or  inheritance  when  their  father  had  legitimate  children. 
If  he  had  none,  and  no  father  or  mother,  they  could  take  as 
much  as  one-fourth.  Justinian  says  such  legislation  gave  rise 
to  continual  attempts  at  evasion  by  secret  trusts,  which  often 
proved  abortive  through  the  perjury  of  trustees.  Accordingly 
he  resettled  this  branch  of  law.  When  there  were  legitimate 
children,  he  continued  the  rule  limiting  the  share  of  natural 
children  to  one-twelfth.  (Nov.  89,  12,  2.)  If  there  were  no 
legitimate  children,  but  ascendants  of  the  deceased  survivor, 
they  got  the  legitima  portioj  and  the  natural  children  and  con- 
cubine were  allowed  to  inherit  the  whole  of  the  residue.  If 
one  had  no  ascendants,  he  could  leave  all  his  property  to  them. 
(Nov.  89, 12,  3.) 

7.  Prostitutes  and  actresses  (probrosae  feminae)  could  not  take 
even  under  a  soldier's  will.     (Suet.  Domit.  8  ;  D.  29,  1,  41,  1.) 

8.  In  the  same  speech  the  Emperor  declared  that  he  would  not  admit  the 
inheritance  of  a  man  that  by  reason  of  a  lawsuit  left  the  Emperor  his  heir ; 
and  that  he  would  not  make  good  any  will  not  regularly  made,  and  in  which 
he  was  for  that  reason  appointed  heir ;  that  he  would  not  admit  the  name  ot 
heir  if  given  by  bare  word  of  mouth  ;  and  that  he  would  not  take  possession 
of  anything  under  any  writing  wanting  in  legal  authority.  In  accordance 
with  this,  the  late  Emperors  Severus  and  Antoninus  have  very  often  issued 
rescripts  ;  "  for  although,"  say  they,  "  we  are  freed  from  the  statutes,  yet  we 
live  by  the  statutes."    (J.  2,  17,  8.} 

III.  Incapacity  of  Witnesses. 

If  the  witnesses  to  a  will  are  capable  at  the  time  of  the 
making  of  the  will,  it  does  not  signify  that  they  afterwards 
become  incapable.  (D.  28,  1,  22,  1.)  A  knowledge  of  Latin 
was  not  necessary ;  it  was  enough  if  the  witnesses  knew  the 
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nesees.     (rauJ,  bent.  6,  4,  Id.) 

I.  Persons  absolutely  disqualified. 

r.  Slaves 

When  a  witness  was  thought  to  be  free  at  the  time  of  making  a  will,  but 
afterwards  was  shown  to  be  a  slave,  rescripts  both  of  the  late  Emperor 
Hadrian  to  Catonius  Verus,  and  afterwards  of  the  late  Emperor  Severus 
and  Antoninus,  declared  that  they  of  their  liberality  would  come  to  the  help 
of  the  will,  so  that  it  should  be  held  to  have  been  made  as  it  ought.  For  at 
the  time  when  the  will  was  sealed,  by  the  consent  of  all  this  witness  was  in 
the  position  of  freemen,  and  there  was  no  one  to  raise  a  question  about  his 
status.    (J.  2,  lo,  7.) 

As  witnesses  those  can  be  employed  that  have  testamenti  f actio.  But 
neither  (2**)  a  woman,  nor  (3*")  a  boy  imder  puberty,  nor  a  slave,  nor  (4'')  a 
dumb  man,  nor  (5")  a  deaf  man,  nor  (6")  a  madman,  nor  (7**)  a  man  inter- 
dicted from  managing  his  own  goods,  nor  (8")  a  man  that  the  laws  order  to 
be  treated  as  utterly  dishonest  and  unfit  to  take  any  part  in  a  wiU  {intesia- 
btlis)^  can  be  employed  in  the  number  of  the  witnesses.    (J.  2,  10,  6.) 

This  class  included  those  convicted  of  bribing  magistrates  {repetundnrum  danvnahu) 
(D.  28,  1,  20,  5) ;  or  adultery  (D.  22,  6,  14) ;  or  libel  (D.  28,  1,  18,  1) ;  apostates 
(C.  Th.  16,  7,  4),  and  many  heretics.     (C.  1,  8,  21.) 

The  reason  why  women  could  not  be  witnesses  is  that  wills  were  at  first  made  in 
the  Comitia  Oalatti,  to  which  women  were  not  admitted  ;  but  the  disability  was  kept 
up,  although  the  reason  for  it  had  ceased. 

II.  Incapacity  arising  from  the  relation  of  the  parties. 

1°.  Those  in  the  familia  of  the  testator  or  familiae  emptor, 
(Domesticum  testimonium.) 

Among  the  witnesses  there  ought  not  to  be  any  one  in  the  pofesfas  either 
of  ihe/ami/tae  emptor  or  of  the  testator  himself.  The  reason  is,  that  as  the 
old  law  is  copied,  this  whole  business  that  is  gone  through  to  frame  a  will  is 
believed  to  be  gone  through  between  the  familiae  emptor  and  the  testator. 
In  old  times,  indeed,  as  we  have  just  said,  the  man  that  received  the  testator's 
famiiiay  when  conveyed  to  him,  was  in  the  position  of  heir  ;  and  so  home 
testimony  in  the  matter  was  disapproved  of.  Hence,  if  a  man  in  the  potestas 
of  his  father  is  employed  2&  familiae  emptor ^  his  father  cannot  be  a  witness, 
no,  nor  even  anyone  in  the  S2cme  potestas — his  brother,  for  instance.  Again, 
if  ^fUiusfamilias  makes  a  will  of  his  castrense  peculium  after  his  discharge, 
neither  his  father,  nor  any  one  in  iht  potestas  of  his  father,  can  properly  be 
employed  as  a  witness.  To  the  balance-holder  too,  all  we  have  said  of 
witnesses  must  be  understood  to  apply.  For  he  too  is  numbered  with  the 
witnesses.    (G.  2,  105-107.) 

Bat  a  paterfamUiat  could  be  a  witness  to  the  will  of  his  JUiutfamUias  concerning 
his  peculium  eattrente.  80  a  brother  of  the  testator  could  also  be  a  witness.  (D. 
28, 1,  20,  2.) 

Among  the  witnesses  there  ought  not  to  be  anyone  in  the  testator's 
potestas.    And  if  a  jUiusfamilias  makes  a  will  of  his  castrense  peculium 
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after  his  discharge,  neither  his  father  nor  anyone  in  the  potestas  of  the  same 
father  can  rightly  be  employed  as  a  witness ;  for  home  testimony  in  the 
matter  is  disapproved.     (J.  2,  10, 9.) .  ■ 

A  father  as  well  as  a  person  in  his  potestas^  or  again,  two  brothers  in  the 
potestas  of  the  same  father,  can  both  become  witnesses  to  one  will.  For  it 
does  no  harm  to  a  stranger's  affairs  that  several  witnesses  are  employed 
from  one  home.     (J.  2,  10,  8.) 

2^  Persons  in  the  family  of  the  hereB. 

A  man  in  the  poUstas  of  the  heir  or  legatee,  or  in  whose  potestas  the  heir 
himself  or  the  legatee  is,  or  who  is  in  the  same  person's  poiestasy  can  be 
employed  as  witness  and  balance-holder.  Indeed,  so  far  does  this  go,  that 
the  heir  himself  too  or  the  legatee  may  rightly  be  employed.  Nevertheless, 
so  far  as  relates  to  the  heir,  and  to  a  person  in  his  potestas,  or  in  whose 
potestas  he  is,  we  ought  to  be  very  far  indeed  from  using  this  right.  (G.  2, 
108.) 

But  neither  the  heir  named  in  the  will,  nor  a  person  in  his  potestas,  nor 
his  father  that  has  him  in  his  potestas,  nor  his  brothers  that  are  in  iht  potestas 
of  the  same  father,  can  be  employed  as  witnesses.  The  reason  is^  that  this 
whole  business  that  is  carried  on  in  order  to  frame  a  will,  is  believed  in  our 
day  to  be  carried  on  between  the  heir  and  the  testator.  In  old  times,  indeed, 
all  the  law  on  that  subject  was  thrown  into  great  confusion  ;  and  the 
ancients,  while  they  rejected  xYi^/aviiliae  emptor,  and  those  that  were  joined 
into  oneness  with  him  by  the  potestas,  from  bearing  witness  to  wills,  yet 
allowed  the  heir  and  those  united  to  him  by  the  potestas  to  bear  witness  in 
regard  to  wills.  True,  even  while  allowing  that,  they  used  to  advise  them  to 
be  very  far  from  abusing  this  right.  But  we,  on  the  other  hand,  correct  this 
very  procedure  they  observed ;  and  what  they  advised,  we  instead  make 
compulsory  by  statute.  Copying  the  early  law,  we  rightly  allow  neither  the 
familiae  emptor  nor  the  heir,  who  now  represents  the  most  ancient  /euniliae 
emptor,  nor  the  other  persons  united  to  them  as  has  been  said,  any  licence 
to  bear  witness  for  themselves  in  any  way ;  and  therefore  we  have  not  even 
allowed  an  old  constitution  of  that  kind  to  be  inserted  in  our  Code.  (J.  2, 
10,  10.) 

But  to  legatees,  and  persons  taking  under  a  trust,  and  others  joined  with 
them,  we  do  not  deny  the  right  to  bear  witness,  because  they  do  not  succeed 
to  the  legal  position.  On  the  contrary,  indeed,  in  a  certain  constitution 
of  ours,  we  have  specially  granted  this.  Much  more  do  we  give  such  a 
licence  to  those  in  their  potestas,  or  to  those  that  have  them  in  potestaie. 
a.  2,  10,  11.) 

II.  Revocation  op  Will. 

A  will  was  void  or.voidable  if  it  failed  in  any  of  the  five 
elements  (a,  b,  C,  d,  and  E)  described  above.  It  might,  how- 
ever, be  perfectly  valid  at  the  time  it  was  made,  and  before 
the  death  of  the  testator  become  void.  We  have  now  to 
consider  what  actt)  or  events  vitiate  a  will  after  it  is  validly 
made. 
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Explanation  of  terms : — 

1.  A  will  defective  in  respeot  of  A,  D,  and  E — Le,,  which  was  infonnal,  or  did  not 
appoint  an  heir,  or  the  testator,  heir,  or  witnessee  were  incapable  of  acting  their 
several  parts—was  called  teHamentum  ir^uitum,  or  non  jure  factum,  (D.  2S,  3,  1 ; 
Ulp.  Frag.  28,  1.) 

As  regards  B  (disherison)  there  was  a  difFerence.  If  persons  alive  at  the  making 
of  a  will  were  not  exprcFsly  disinherited,  the  will  was  said  to  be  injuatum  (D.  28,  8, 
3,  3),  or  nuUiuM  eue  momerUi,    At  all  events,  it  was  void  ah  initio, 

A  will  defective  in  C  {legitima  portio)  was  voidable  only,  not  void — testamentum 
inofficiomm, 

2,  A  will  valid  when  made  may  be  broken  {ruptum)  in  two  ways  ; — (1)  By  the 
subsequent  agnation  of  a  auu9  heret;  and  (2)  by  making  a  new  wilL  (TJlp.  Frag. 
23,  2.) 

13.  A  valid  will  may  fail  of  effect  {irritum)  in  two  ways  :—  (1)  When  the  testator 
suffers  a  capitis  deminutio — ue.,  subsequently  becomes  incapable  of  being  a  testator ; 
and  (2)  when  no  one  takes  as  heir  under  the  wHl.  (Ulp.  Frag.  23,  4.)  In  the  latter 
case  the  will  is  sometimes  said  to  be  destUutum, 

In  this  case,  we  shall  say  that  wills  become  null  {irriia).  Yet  those  also 
that  are  broken  become  null,  and  those  that  are  not  rightly  made  to  start 
with  are  null.  Those  again  that  are  rightly  made,  but  afterwards  become  null 
by  reason  of  a  capitis  deminutio^  we  might  none  the  less  speak  of  as  broken 
{rupta).  But  it  is  undoubtedly  more  convenient  to  distinguish  each  separate 
case  by  a  separate  name.  Some,  therefore,  are  said  not  to  be  rightly  made 
{non  jure  fieri) ;  some  to  be  rightly  made,  but  to  be  broken  {rupta)  or  to 
become  null  {irrita).    (J.  2, 17,  5 ;  G.  2j  146.) 

A  A  Avill  is  revoked  when  the  testator  makes  a  second  will 
in  accordance  with  the  r.equired  forms. 

Erasitrks,  Interlineations. — Blots,  erasnres,  or  interlinea- 
tions are  not  fatal  defects  in  regard  to  the  form  of  the  will,  but 
they  may  be  viewed  as  signs  of  intention  to  revoke  the  will. 
(C.  6,  23, 12.) 

The  general  rule  was,  that  if  a  testator  by  himself,  or  by  any 
one  else,  deliberately  erased  (deleta)  or  scored  out  {tnducta)  any- 
thing in  the  will,  it  was  void  ;  but  if  it  was  done  by  accident,  or 
by  some  one  else  without  bis  authority,  the  will  was  valid  if 
it  could  be  read ;  i.e,y  if  with  the  eyes  one  could  decipher  the 
writing.  But  if  illegible,  extrinsic  evidence  was  not  admissible 
to  prove  the  contents.  (D.  28,  4,  1,  pr.)  Hence  if  there  is  any 
accidental  erasure,  the  will  takes  eflFect  notwithstanding  it  con- 
tains the  usual  affirmation  that  the  testator  has  made  all  the 
erasures  (liturae),  scorings  out  (induciionea),  and  interlineations 
(mpcrinductiones),     (D.  28,  4,  1,  1.) 

A  will  rightly  made  maybe  invalidated  by  revocation.  But  a  will  cannot 
be  invalidated  merely  by  the  fact  that  the  testator  afterwards  wished  it  not 
to  take  effect    Accordingly,  even  if  he  cut  the  strings  that  fastened  it.  it  still 
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proof.    What  then  happens  if  one  demands  the  possessio  bonorum  on  the 
ground  of  intestacy,  and  he  that  is  named  heir  in  the  will  brings  a  petiiio 

hereditatis  f And  so  it  is  laid  down  by  a  rescript  of  the  Emperor 

Antoninus.     (G.  i,  151.) 

Lucius  Titius,  while  sane,  made  a  will.  Afterwards,  when  insane,  he  tore  it  up. 
The  heirs  under  the  will  are  entitled  to  the  property,  because  being  insane,  he  ouuld 
not  have  a  legal  intention  to  revoke  the  wilL     (D.  28,  8,  20.) 

Several  copies  of  a  will  are  made  from  one  original,  and  one  of  the  copies  is  per- 
fected with  all  the  necessary  formalities.  If  the  testator  takes  a  copy  deposited  in  a 
public  office,  and  cancels  it,  the  will  is  not  necessarily  void.  If  the  claimants  ab  iniestato 
prove  that  his  intention  was  to  revoke  the  will,  such  cancelling  effects  the  purpoeie, 
but  otherwise  not.     (D.  28,  4,  4.) 

Nepos  erased  the  names  of  the  heirs  in  Ids  will,  leaving  the  rest  of  the  will 
untouched.  In  the*absence  of  heirs  ab  intestato,  the  Exchequer  (Fmcim).  claimed  the 
inheritance.  The  Emperor  Antoninus  gave  judgment  in  favour  of  the  Exchequer, 
whereupon  ensued  the  following  argument : — ^Vivius  Xeno  said,  I  crave.  Lord  Emperor, 
your  indulgent  hearing.  What  judgment  do  you  pronounce  as  to  the  validity  of  the 
legacies  (which  were  not  erased)  ?  Caesar  said,  Do  you  contend  that  a  will  ia  valid  in 
which  the  names  of  the  heirs  are  scored  out  ?  Cornelius  Priscianus  {Advocaitu  Leonit), 
It  is  only  the  names  of  the  heirs  that  are  scored  out.  Calpumius  Longinus  (Advocatus 
Fisei)t  No  will  can  be  valid  under  which  no  heir  takes.  Priscianus  replied,  But  the 
testator  made  legacies  and  manumissions.  Parties  being  removed,  Antoninus  Caesar 
took  the  case  into  consideration,  and  having  ordered  them  again  to  be  admitted,  de- 
livered judgment  as  follows  : — This  case  seems  to  admit  a  favourable  construction,  and 
we  accordingly  decide  that  Nepos  did  not  intend  to  cancel  any  part  of  the  will  except 
what  he  actually  scored  out.     (D.  28,  4,  8.) 

One  of  the  heirs  was  a  slave,  who  was  at  once  made  heir  and  free.  Held  that  his 
name  was  struck  out  only  as  heir,  and  that  the  gift  of  liberty  was  valid.     (D.  28,  4, 3.) 

So  far  it  appears  that  the  legacies  may  be  preserved,  while  the  heirs  are  struck  oat. 
This  is  not  inconsistent  with  the  principle  stated  above,  that  the  whole  validity  of  a 
will  depended  on  the  heirs.  In  the  present  case  the  will  is  assumed  to  be  valid,  and  to 
be  revoked  partially  in  regard  to  the  heirs  alone.  The  erasure  did  not  impair  the 
formal  validity  of  the  wilL     (C.  6,  28,  12.) 

A  testator  cancelled  or  scored  out  a  will,  explaining  that  he  did  so  on  acooant  of 
an  objection  to  one  of  the  heirs.  Afterwards  the  will  was  sealed.  Has  it  any  force  ? 
Ulpian  said.  If  he  scored  out  the  name  of  one  heir  only,  the  rest  of  the  will  is  perfec^y 
valid  and  effective  ;  and  even  the  legacies  specifically  charged  upon  that  heir  wfll  be 
payable,  assuming  that  to  be  the  intention  of  the  testator.  Suppose,  however,  aiHrignfng 
the  same  reason,  the  testator  struck  out  the  names  of  all  the  heirs,  is  the  will  revoked  as 
to  all  ?  It  depends  upon  whether  the  testator  wished  to  strike  out  only  the  peccant 
heir,  or  on  his  account  to  reject  alL  If  the  former,  the  rest  are  stiU  heirs.  If  all  ar«, 
cut  off,  the  legacies  will  still  be  due.     (D.  28,  4,  2.) 

A  will  cannot  be  invahdated  (tn/irmart)  merely  by  the  fact  that  the 
testator  afterwards  wished  it  not  to  take  effect  (va/ere).  More  than  that, 
even  although  a  man  after  jnaking  an  earlier  will  begins  to  make  a  later, 
but  does  not  complete  it,  either  because  prevented  by  death  or  because  he 
repents  of  what  he  is  doing,  yet  the  earlier  will  {tabulcu) — as  a  speech  of  the 
late  Emperor  Pertinax  provides — if  rightly  made,  does  not  become  null 
unless  the  next  one  is  rightly  ordered  and  complete.  For  an  incom|dete 
will  is  undoubtedly  no  will  at  all.     (J.  2,  17,  7.) 


A  later  will  rightly  completed  breaks  an  earlier,  no  matter  whether 
there  is  any  heir  under  it  or  not ;  for  the  one  point  that  is  looked  to  is 
whether  in  any  case  there  might  be  an  heir.  If,  therefore,  any  one  [under 
the  later  will,  rightly  made]  refuses  to  be  heir,  or  dies  either  in  the  lifetime  of 
the  testator  or  after  his  death,  but  before  entering  on  the  inheritance  [or  is 
shut  out  by  the  lapse  of  the  tin\e  allowed  to  decide  in],  or  fails  in  the 
condition  on  which  he  has  been  appointed  heir  [or  because,  being  unmar- 
ried, he  is  removed  from  the  inheritance  by  the  Ux  y»/rVi]— in  all  these  cases 
ih.^  paterfamilias  dies  intestate.  For  the  former  will  is  of  no  effect,  since 
it  is  broken  by  the  later ;  and  the  later  equally  has  no  force,  since  there  is 
no  heir  under  it.     (J.  2,  17,  2 ;  G.  2,  144.) 

If  a  man  after  completing  a  former  will  makes  a  later  one  equally  rightly, 
then,  even  although  the  heir  he  appoints  in  it  is  heir  only  to  certain  specified 
things,  yet  the  earlier  will  is  taken  away.  This  was  laid  down  by  the  late 
Emperors  Severus  and  Antoninus  in  a  rescript.  The  words  of  that  consti- 
tution we  have  ordered  to  be  inserted,  because  it  expresses  something  else 
besides.  '*  The  Emperors  Severus  and  Antoninus  to  Cocceius  of  Campania. 
A  will  made,  in  the  second  place,  although  in  it  an  heir  is  appointed  oxily  for 
certain  specified  things,  takes  effect  in  law  {jure)  just  as  if  no  mention  of 
these  things  were  made.  But  the  heir  it  appoints,  there  should  be  no  doubt, 
is  bound  to  content  himself  with  the  things  given  him,  or  with  the  fourth 
made  up  to  him  under  the  lex  Falcidia^  and  to  give  up  the  inheritance  to 
those  that  were  appointed  in  the  former  will ;  for  this  reason,— that  words 
were  inserted  in  the  second  will  expressly  stating  that  the  former  will  should 
take  effect."    In  this  way  too,  then,  it  comes  to  pass  that  a  will  is  broken. 

a-  2,  17, 3.) 

A  testator  in  his  second  will  appointed  as  heir  any  posthumous  child  he  might 
have.  He  was  so  old  and  infirm  that  the  chance  of  his  having  any  children  was  ex- 
tremely small.  Nevertheless  the  will  is  valid,  and  revokes  the  first.  (D.  28,  2, 9,  pr.) 
But  the  first  will  would  be  valid  if  he  were  absolutely  incapable  of  having  any 
children,  because  in  that  case  the  heir  named  could  not  exist.     (D.  28,  2,  6,  1.) 

A  valid  will  was  made  disinheriting  posthumous  children.  A  second  will  did  not 
disinherit  them,  and  after  the  testator's  death  a  posthumous  child  was  bom  to  him. 
The  first  will  is  made  void  by  the  second,  and  the  second  is  broken  by  the  burth  of  the 
child.     (D.  28,  3,  3,  4.) 

Two  wills  are  produced  of  different  dates,  each  properly  sealed,  but  the  second  on 
being  opened  Is  found  to  contain  nothing — in  short,  is  a  "dummy  will."  The  first  is 
not  revoked.     (D.  28,  3,  11.) 

Exception.— A  Soldier's  Will.    (D.  28,  3,  2.) 

A  noldier  made  a  will  with  the  usual  forms,  and  afterwards,  as  a  soldier,  disposed 
of  his  whole  property  by  an  informal  will.  He  retired  from  the  army  and  lived  more 
than  a  year.  The  first  will  is  invalidated  by  the  second,  although  informal,  and  the 
second  by  the  survival  of  the  soldier  for  more  than  a  year  after  leaving  the  service. 
(D.  29.  1,  86,  4.) 

Lapse  of  Time, — By  a  constitution  of  Honorius  and  Theodosins 
(C.  Th.  4,  4,  6),  a  will  lapsed  if  it  was  not  renewed  after  ten 
years ;  but  Justinian  abolished  any  such  prescription,  unless  it 
waa  proved  by  witnesses,  or  irom  the  conduct  of  the  testator, 


Digitized 


by  Google 


become  void.     (C.  6,  23,  27.) 

B  and  0.  A  will  is  revoked  if,  after  it  is  made,  any  one  comes 
into  being  whom  the  testator  is  bound  to  appoint  heir,  or 
expressly  to  disinherit,  or  to  whom  the  testator  is  bound  to 
leave  some  property  {legitima  portio).  Provision,  as  we  have 
seen  (pp.  777,  786),  could  be  made  for  the  birth  of  children 
to  tlie  testator  ;  but  when  a  man  adopted  a  child  or  obtained 
a  wife  in  manum,  his  will  was  invalidated,  and  must  be  made 
over  again. 

A  will  rightly  made  takes  effect  until  it  is  broken  (rupium)  or  made  null 
{irritum).  It  is  broken  when,  though  the  testator  remains  in  the  same  legal 
position  (status),  the  rightfulness  of  the  will  itself  is  spoiled.    (J.  2,  17,  pr.) 

If,  for  instance,  a  man  after  making  a  will  adopts  a  son,  whether  that  son 
is  a  man  sui  juris  adopted  through  the  Emperor  [people],  or  a  person  in 
Xh^Potestas  of  an  ascendant  adopted  through  the  Praetor  according  to  our 
constitution,  his  will  is  broken  just  as  if  a  suus  heres  had  since  been  bom 
to  him.     (J.  2,  17,  I  ;  G.  2,  138.) 

The  rule  of  law  is  the  same  if  a  wife  passes  in  manum  of  the  man  after 
the  will  is  made,  or  if  a  woman  in  his  manus  is  married  to  him.  For  in  that 
way  she  comes  for  the  first  time  to  be  in  the  place  of  a  daughter,  and 
becomes  as  it  were  a  sua  heres,    (G.  2,  139.) 

The  fact  that  either  the  woman  or  the  son  that  has  been  adopted  was 
appointed  heir  in  the  will,  goes  for  nothing.  As  for  disinheriting,  it  is  idle  to 
ask  about  that,  since  at  the  time  of  making  the  will  neither  was  reckoned 
dxtioxig  sui  heredes,    (G.  2,  140.) 

When  a  son  dies  or  is  eman ciliated  after  the  will  is  made,  his  children  become 
mi  keredes.    (Ulp.  Frag.  28,  3.) 

A  son,  again,  that  after  a  first  or  second  conveyance  is  manumitted  since 
he  returns  into  his  father's  potestas,  breaks  a  will  previously  made.  The 
fact  that  in  that  will  he  was  appointed  heir,  or  disinherited,  goes  for  nothing. 
(G.  2,  141.) 

A  like  rule  of  law  there  formerly  was  in  regard  to  a  son  on  whose  account, 
under  a  Senatus  Consultum^  a  case  of  mistake  is  made  good,  because  he  was 
the  offspring  of  an  alien  woman,  perhaps,  or  of  a  Latin,  taken  to  wife  by 
mistake  in  the  belief  that  she  was  a  Roman  citizen.  For  whether  he  was 
appointed  heir  by  his  ascendant  or  disinherited,  or  whether  the  father  was 
alive  when  the  case  was  made  good,  or  whether  it  was  after  his  death,  in 
any  event  this  broke  the  will  as  if  he  had  been  born  since  it  was  made. 
(G.  2,  142.; 

But  now,  under  a  new  Senatus  Consulium  made  at  the  instance  of  th: 
late  Emperor  Hadrian,  if  the  case  is  made  good  while  the  father  is  still 
alive,  this,  just  as  in  old  times,  breaks  the  will  in  any  event.  But  if  it  is 
after  the  father's  death,  then  the  fact  that  the  son  is  passed  over  breaks  the 
will ;  but  if  in  it  he  is  appointed  heir,  or  disinherited,  the  will  is  not  broken 
— no  doubt  to  keep  wills  carefully  made  from  being  rescinded  at  a  time  i«4icn 
they  cannot  be  renewed.    (G.  2,  143  ) 


of  taking  it,  the  will  is  void  {testamentutn  irritum).     (D.  28,  3, 
1 ;  Ulp.  Frag.  23,  4.) 

E.  The  testator  must  retain  his  testamentary  capacity  at  the 
time  of  his  death,  otherwise  the  will  is  void. 

There  is  another  way,  also,  in  which  wills  rightly  made  are  invalidated  ; 
when,  namely,  the  maker  undergoes  capitis  deminutio.  In  what  ways  this 
happens  we  have  related  in  the  First  Book.     (J.  2,  17,  4  ;  G.  2,  145.) 

Exceptions. — (i)  Lastly,  if  a  soldier  gives  himself  in  arrogoHo^  or 
being  a  Jiliusf ami  lias  is  emancipated,  his  will  takes  effect  as  being  due  to 
his  renewed  wish,  and  is  not,  it  seems,  made  null  by  the  capitis  deminutio, 
a.  2,  II,  5.) 

(2)  It  is  not  in  every  respect,  however,  that  those  wills  are  null  that  [either 
from  the  first  were  not  rightly  made  or]  though  rightly  made,  have  become 
null  [or  been  broken]  because  of  a  capitis  deminutio.  For  if  seven  witnesses 
with  their  seals  sealed  the  will,  then  the  heir  appointed  therein  can  claim 
bonorum  possessio  according  to  the  terms  of  the  will  {secundum  {tabulas) 
provided  only  the  deceased  was  both  a  Roman  citizen  and  in  no  one*s  potestas 
at  the  time  of  his  death.  If,  however,  the  will  became  null  because  the 
testator  lost  citizenship  or  freedom  as  well,  or  because  he  gave* himself  in 
adoption,  and  was  at  the  time  of  his  death  in  the  potestas  of  his  adopted 
father,  the  heir  appointed  cannot  claim  bonoru7n  possessio  according  to  the 
terms  of  the  will.     (J.  2,  17,  6  ;  G.  2,  147.) 


Second.— The  Informal  Will.    (Codicilli.) 
{Hereditas  Fideicommissaria.) 

A  consideration  of  the  elements  of  the  Roman  Will  shows 
how  great  must  have  been  the  danger  of  an  entire  failure  of 
the  testator's  intentions.  In  the  first  place,  the  form  of  will- 
making  was  a  serious  business.  Even  after  the  balance  and 
scales  were  dispensed  with,  and  the  libripena  was  forgotten,  the 
necessity  of  seven  witnesses,  each  of  whom  might  on  one  ground 
or  another  be  incapable  of  acting,  with  the  formalities  of  sealing, 
etc.,  involved  no  small  trouble  and  risk.  Then  the  will  must 
disinherit  individually  or  collectively  a  number  of  different 
persons,  and  it  must  provide  portions  for  children  and  others 
having  legal  claims  on  the  testator.  The  technicalities  involved 
in  this  process  must  have  been  a  source  of  endless  disappoint- 
ment to  testators.  Next  the  appointment  of  the  heir,  or  the 
substitutions,  and  the  capacity  of  the  several  persons  to  take 
as  heirs,  must  have  given  rise  to  much  vexation  and  trouble. 
After  the  will  was  duly  made,  it  was  not  free  from  peril.      The 
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began  again  from  the  very  beginning.  Lastly,  even  when  the 
will  was  effectually  made,  and  at  the  time  of  the  testator's 
death  was  perfectly  valid,  the  heirs  named  in  the  will  might 
refuse  to  accept.  It  is  true  that  by  the  time  of  Justinian  some 
of  the  pitfalls  had  been  removed,  and  the  making  of  a  will 
was  not  quite  so  formidable  as  in  the  time  of  Gains :  never- 
theless, all  the  old  constituents  of  the  will  were  maintained  in 
full  activity.  At  the  best  the  Roman  will,  for  the  purposes 
for  which  it  was  desired  in  later  times,  was  a  cumbrous  and 
dangerous  instiniment. 

That  the  Roman  will  continued  in  all  its  complexity  to  the 
time  of  Justinian,  is  due  to  the  circumstance,  already  mentioned, 
that  in  the  time  of  Augustus  a  new  instrument  was  introduced, 
by  which  the  Romans  were  enabled  to  escape  the  inconveniences 
of  the  old  will. 

The  two  points  where  the  narrowness  of  the  Roman  will 
appears  to  have  been  most  felt  were  the  cumbrous  formalities 
in  making  it,  and  the  restrictions  on  the  persons  that  could  be 
appointed  heirs.  These  two  difficulties  were  removed  at  one 
stroke  by  giving  legal  effect  to  codicilli,  and  trusts  {Jideicom- 
missa).  In  the  time  of  Cicero  neither  had  obtained  legal 
recognition,  and  trusts  contained  in  wills  depended  entirely 
on  the  honour  of  the  heir.  Cicero  relates  one  or  two  instances 
that  illustrate  the  first  stage  in  the  histoiy  of  trusts,  where 
they  impose  moral  duties  only,  not  legal  duties.  The  cases 
mentioned  by  him  further  show  the  motives  of  testators  in 
creating  trusts.  In  one  case  a  certain  P.  Trebonius  had  a 
brother,  A.  Trebonius,  to  whom  he  desired  to  leave  his 
property,  but  who  was  proscribed,  and  therefore  incapable  of 
taking  it.  P.  Trebonius  named  several  honest  and  upright  men 
as  heirs,  and  among  them  a  freedman  of  his  own.  He  stated 
in  his  will  that  all  the  heirs  should  take  an  oath  each  to  give 
one-half  of  his  share  to  the  proscribed  brother,  A.  Trebonina 
The  freedman  alone  took  the  oath.  The  other  heirs  applied  to 
Verres,  and  desired  to  be  relieved  from  taking  the  oath,  because 
it  was  an  evasion  of  the  lea  Comelioy  which  forbade  an  inherit- 
ance to  be  given  to  one  proscribed.  They  obtained  possession 
without  taking  any  oath.  This  decision  of  Verres,  Cicero^  does 
not  quarrel  with,  because  the  oath  was  unlawful,  and  it  might 
therefore  be  treated  as  a  harmless  superfluity  (non  seriptum); 


bnt  Cicero  denounces  the  other  part  of  Verres*  judgment,  which 
refused  to  the  frcedman  his  share  of  the  inheritance  on  account 
of  his  being  under  an  oath  to  restore  the  half  of  his  share  to  the 
proscribed  brother.  (Cic.  in  Verr.  2,  1,  47.)  In  this  case  the 
testator  was  thwarted  by  the  apparently  conscientious  scruples 
of  the  heirs,  who  thought  themselv<es  bound  by  the  lex  Cornelia^ 
and  by  the  erroneous  judgment  of  Verres,  who  deprived  the 
freedman  of  his  share. 

In  another  case,  the  testator^  instead  of  trusting  to  the  chance 
of  the  heirs  taking  an  oath  to  obey  his  directions,  asked  and 
obtained  the  promise  of  the  heir  named  in  the  will  in  his  lifetime. 
Cicero,  among  others,  was  invited  to  a  meeting  of  the  friends  of 
F.  Sextilius  Rufa,  whose  advice  was  asked  by  him  under  the 
following  circumstances.  He  was  appoiuted  heir  to  Q.  Fadius 
Gallus,  who  stated  in  his  will  that  he  had  asked  Sextilius  to 
surrender  the  whole  inheritance  to  his  daughter  Fadia,  for  by 
the  lex  Voconia  he  could  not  make  Fadia  his  heir.  The  friends 
thought  that  he  was  not  bound  to  surrender  more  than  the  lex 
Voconia  allowed.  (Cic.  De.  Fin.  Bon.  et  Mai.  1,  17  (55).)  In 
another  passage  Cicero  mentions  with  commendation  a  case 
Avhere  a  man  gave  up  property  left  to  him  on  a  secret  trust,  of 
which  no  one  but  himself  was  aware.  (Cic.  De.  Bon.  et  MaL 
1,  18  (58).)  The  case  of  Sextilius  shows  that  when  the  trust 
was  mentioned  in  the  will,  the  testator  hoped  that  the  public 
disgrace  of  appropriating  the  money  by  the  heirs  would  be 
sufficient  to  ensure  its  observance. 

Justinian  informs  us  by  whom  the  sanction  of  law  was  first 
thrown  around  trusts. 

Let  us  now  pass  on  to  trusts  {fideicommissa) ;  let  us  look  first  at  inherit- 
ances left  on  trust.    (J.  2,  23,  pr. ;  G.  2,  246-247.) 

We  must  know,  therefore,  that  all  trusts  in  early  times  were  invalid, 
because  no  one  was  forced  against  his  will  to  carry  out  what  he  had  been 
asked  to  do.  But  since  there  were  persons  to  whom  inheritances  or  legacies 
could  not  be  left,  testators,  if  they  left  them,  used  to  trust  them  to  the  faith  of 
those  that  could  take  under  a  will.  This,  indeed,  is  why  they  were  called 
trusts,  because  no  bond  of  law,  but  only  the  honour  of  those  that  were 
asked,  secured  them.  Afterwards  the  late  Emperor  Augustus  first,  after 
being  stirred  to  action  once  and  again  by  way  of  favour  to  particular  persons, 
or  because  it  was  said  to  be  for  the  Emperor's  sake  {per  ipsius  salutem)  that 
some  one  was  charged  with  a  trust,  or  because  of  certain  notable  breaches 
of  fJEiith,  ordered  the  consuls  to  interpose  their  authority.  This  seemed 
both  just  and  popular,  and  was  therefore  step  by  step  changed  into  a  con- 
tinual jurisdiction.  So  great  then  became  the  favour  in  which  they  were 
held,  that  after  a  little  a  special  Praetor  even  was  appointed  to  lay  down  the 
law  as  to  trusts.    He  was  caMt&ftdetcommissarius.    (J.  2,  23,  i.) 
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A.  The  Fideicommissaria  Herbditas. 
I.  Definition. 

Ulpian  says,  "  A  trust  is  not  what  is  left  by  the  words  of  the 
juB  civile^  but  by  entreaty.  It  is  not  from  the  stiffness  of  the 
jus  civile  that  it  proceeds  ;  it  is  given  according  to  the  wishes 
of  him  that  leaves  it."  ^ 

Hence  it  might  be  in  Greek,  at  a  time  when  a  will  must  be 
in  Latin.     (Ulp.  Frag.  25,  9.) 

In  the  first  place,  then,  we  must  know  that  some  heir  must  of  necessity 
be  appointed  aright,  and  that  to  his  faith  the  inheritance  must  be  entrusted 
to  give  it  up  to  some  one  else.  If  not,  the  will  is  void,  since  in  it  no  one  is 
properly  appointed  heir.     (J.  2,  23,  2  ;  G.  2,  248.) 

If,  then,  a  man  writes,  "  Let  Lucius  Titius  be  heir,'*  he  can  add,  "  I  ask 
you,  Lucius  Titius  [and  beg  of  you],  that  as  soon  as  you  enter  on  my  inherit- 
ance you  surrender  it  to  Gaius  Seius,  and  give  it  up  to  him."*  He  can  also 
ask  the  heir  to  give  up  a  part,  and  he  is  free  to  leave  the  trust  either  simply 
or  conditionally,  or  from  a  fixed  day.     (J.  2,  23,  2  ;  G.  2,  250.) 

The  words  chiefly  in  use  for  trusts  are  these  :  "  I  beg,"  "  I  ask,"  **  I  wish," 
"  I  entrust  to  your  faith."  Each  by  itself  is  as  valid  as  if  all  had  been  heaped 
up  into  one.    (J.  2,  24,  3  ;  G.  2,  249.) 

It  makes  no  difference  whether  it  is  an  heir  appointed  for  the  whole  that 
is  asked  to  give  up  the  inheritance  in  whole  or  in  part,  or  an  heir  appointed 
for  part  that  is  asked  to  give  up  either  his  whole  part  or  a  part  of  his  part. 
In  the  latter  case,  too,  we  have  ordered  the  same  rules  to  be  observed  that 
we  have  spoken  of  in  regard  to  the  whole  inheritance.  [An  account  of  the 
fourth  part  of  that  part  is  usually  taken  under  the  Senaius  Consulfum 
Pegasianum,]    (J.  2,  23,  8  ;  G.  2,  259.)    (See  p.  815.) 

Paul  adds  other  words,  as  usual,  as  mando,  deprecor,  cupio,  injun^Oy  detidero,  impero, 
(Paul,  Sent  4,  1,  6.)  In  ordinary  cases,  rdinquo  or  eammendo  was  not  sufficient ; 
but  as  betvraen  father  and  son  any  words  showing  an  intention  to  create  a  trust  were 
given  effect  to.  (Paul,  Sent  4,  1,  11.)  In  the  time  of  Justinian,  however,  these  dis- 
tinctions were  disregarded,  and  any  words  indicating  the  intention  of  the  testator 
were  sufficient. 

II.  FiDEICOMMISSA  AS  AFFECTING  THE  POSITION  OF  THE  HERBS. 

Id  discussing  the  duties  of  a  hereSy  nothing  was  said  of  his 
duties  to  a  pei-son  to  whom  he  was  asked  to  surrender  the 
whole  or  part  of  what  was  left  him.  It  was  not  expedient  to 
complicate  the  exposition,  at  that  stage,  with  an  account  of  a 
process  essentially  connected  with  the  investitive  facts ;   for. 

^  FideioommUsuM  tit  qiiod  non  civUtbiu  verbis  fed  preeatUme  rdinquUur;  nee  ex 
rigore  juris  civUis  prqficiseUur,  sed  ex  vduntate  datur  rdinquerUis,    (Ulp.  Frag.  25, 1.) 

"  Lucius  Titius  heres  esto,  ** potent  adicere : "  rogo  *e,  Luei  2%i,  petoque  a  te  vt, 
cum  primuM  possis  heredittUem  meam  adire,  earn  Gaio  Seio  reddas,  restituas. 
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and  purposes  an  heir.  This  result  was  not,  however,  finally 
attained  until  the  time  of  Justinian,  so  that  the  development 
of  the  law  of  testamentary  trusts  extended  throughout  the 
duration  of  the  Empire,  from  Augustus  to  Justinian. 

Explanation  of  Terms. 

/fei'ts  is  used  to  designate  the  heir  appointed  by  a  wiU,  or  taking  ab  inUtlaUK 
FideicammUdarivt  is  the  cestui  que  truHf  the  person  to  whom,  by  way  of  trust,  the 
heir  is  required  to  give  up  the  whole,  or  a  share,  of  the  inheritance. 

(a.)  Duties  of  Heres  to  Fideicommissarius. 

1.  In  respect  of  the  corpus  of  the  property.  The  herea  must 
surrender  to  the  fideicommissarius  what  he  is  required  by  the 
doceased. 

(1.)  The  ordinary  case  was  when  the  lierea  was  asked  simply 
to  surrender  the  inheritance  to  another. 

The  herea  must  give  up  to  the  fideicommusarius  all  that  he 
has  obtained  as  heir,  or  such  proportion  thereof  as  he  is  charged 
to  surrender.  This  includes  all  payments  made  to  the  heir 
even  if  in  discharge  of  a  mere  natural  obligation.     (D.  36,  1,  47.) 

A  husband  was  suffered  to  manage  his  wife^s  estra-dotal  property,  and  before  he  had 
rendered  an  account  the  wife  died,  leaving  him  sole  heir.  He  was,  however,  charged 
to  give  up  ten-twelfths  of  the  inheritance  to  their  son  on  his  (the  husband's)  death,  and 
two-twelfths  to  a  grandson.  The  husband  must  account  to  the  son  and  grandson  for 
his  administration  of  the  wife's  property.  (D.  35,  2,  95,  pr.)  The  trust  includes 
her  dowry,  restored  to  her  after  divorce.  If  the  property  is  actually  restored,  it  is 
part  of  her  goods  in  possession  at  the  time  of  her  death ;  if  it  is  not  restored,  the 
husband  owes  the  amount,  by  stipulation,  to  his  wife,  and  he  must  pay  it  to  the  heir 
as  a  debt  forming  part  of  the  inheritance.     (D.  36,  1,  7S,  9.) 

But  a  herea  is  not  bound  to  surrender  to  a  fideicommiaaarins 
what  he  receives  as  legatee  or  Jideicommisaariua,  and  not  as 
herea,  unless  such  appeared  to  be  the  intention  of  the  testator. 

Titius  and  Gaius  are  appointed  co-heirs.  Titius  is  asked  to  surrender  his 
inheritance  to  Maevius ;  Gaius  is  asked  to  surrender  half  his  share  to  Titius.  Is 
Titius  bound  •  to  surrender  what  he  receives  from  Gaius  t  No,  thut  is  excluded, 
because  the  word  '*  inheritance  "  {kereditas)  does  not  include  legacy  or  trust  {fideieom- 
m/ffum).     (D.  32,  1,  96.) 

A  testator  appointed  his  daughter  Sextia  for  a  quarter,  and  Seius  and  Marcius, 
SODS  of  a  sister,  Tor  other  three  quarters.  Sextia  and  Marcius  were  substituted  reci- 
procaUy,  and  certain  things  were  given  to  Marcius  as  a  pre-legacy  {per  praeeepiionem), 
Marcius  never  entered,  and  died  intestate,  leaving  Seius  his  heir.  Does  Sextia  as 
substitute,  or  Seius  as  heir  to  Marcius,  take  the  pre-legacy  ?  It  was  held  that  Sextia 
got  only  the  share  of  Marcius,  and  that  Seius  was  entitled  to  the  legacy.  This 
dMision  is  based  on  the  same  principle,  that  the  term  inheritance  excludes  legacy,  and 
equally  so  whether  Sextia  takes  as  substitute  or  m  ftdcieommisdarius.     (D.  82,  1,  82.) 
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his  inheritaiioe.  To  them  he  also  gave  hu  lands  as  a  legacy  {praeUgatum),  and  dmrged 
them  not  to  alienate  the  land,  but  that  the  survivor  should  have  the  whole.  One  of 
the  three  freedmen,  Otaoilius,  was  charged  to  surrender  all  his  share  of  the  inheritance 
{heredUoB  honave)  to  another,  deducting  debts  and  legacies,  and  reserving  20  amrei  to 
himself.  This  trust  does  not  indude  his  share  of  the  lands  left  as  a  pre-l^gacy  (per 
praec^tionem),     (B.  S6,  1,  78,  18.) 

A  testator  appointed  his  children  heirs,  specifying  their  shares  and  giving  them  pee- 
legacies,  on  trust  that  whichever  of  them  died  without  children  should  surrender  his 
portion  {jportia  tua)  to  the  rest.  Held  to  include  the  pre-legacies,  because  the  word 
portion  was  not  qualified  by  "  portion  of  the  inheritance  '*  {porUo  heFtdUaina).  (D. 
^%  1,  8,  4.) 

A  testator  appointed  three  heirs, — ^his  brother  Maevius  for  nine-twelfths,  one  Seioa 
for  two-twelfths,  and  Stichas,  a  slave  of  Seius,  but  a  natural  son  of  Maevius,  for  one- 
twelfth.  He  charged  Seius  to  manumit  Stichus.  In  codieiUi  the  testator  added  tbjit 
if  Seius  raised  any  controversy,  the  share  of  Stichus  should  go  to  Maevius,  and 
Maevius  was  charged  to  surrender  to  Stichus  whatever  he  got  from  the  inheritance 
(quidguid  ad  U  pervenerit  ex  Jiereditate  mta),  Seius  accepted,  and  so  was  obliged  to 
manumit  Stichus.  Suppose  Sdus  raises  a  dispute  about  the  one-twelfth  given  to 
Stichus,  and  it  is  forfeited  to  Maevius  and  recovered  by  him,  must  he  surrender  tfaia 
one-twelfth  as  well  as  the  nine-twelfths  to  Stichus  ?  Yes,  on  account  of  the  largenesa 
of  the  words.     (D.  86,  1,  78,  2-3.) 

A  daughter  was  made  heir,  and  charged,  if  she  died  leaving  children  surviving,  to 
suirender  to  her  brother  her  share  of  her  father's  property  {partem  Qua  quae  ad  ea» 
exhonia patria perveniuet).  She  died  leaving  a  daughter.  Must  her  heir  suirender 
what  was  given  to  her  by  her  father  as  dowry  ?  No,  that  is  not  part  of  her  fatfaer'a 
inheritance  ;  and  even  if  the  father  had  only  promised  a  dowry,  her  heir  will  recover 
it  as  a  debt  due  to  the  daughter.     (D.  86,  1,  62,  pr.) 

A  husband  appointed  his  wife  heir  for  ^ne-third,  and  gave  her  dowry  as  a  pre<* 
legacy.  "  To  Seia,  my  wife,  I  wish  my  sons  to  give  the  amount  of  her  dowzy  brought 
to  me  on  her  behalf."  He  charged  his  wife  to  give  up  after  her  death  her  share  of  the 
inheritance  and  legacies  {quaecumque  ei  leganet)  to  Tftius,  their  son.  This  was  held 
not  to  include  her  dowry  left  as  a  pre-legacy,  unless  this  was  manifestly  the  testaAor^a 
intention.  In  the  latter  case,  however,  she  could  not  be  required  to  surrender  it  anleaa 
she  got  equal  advantages  to  it  under  the  will     (D.  86, 1,  78,  14.) 

(2.)  The  right  of  the  fideicommisaariusy  until  the  moment  of 
surrender,  is  a  right  in  personam  against  the  heir  charged  with 
the  trust,  and  against  no  one  else.  Up  to  that  moment  the 
heir  alone  has  jtts  in  rem,  but  when  the  surrender  is  made,  the 
property  at  once  vests  in  the  Jideicommissarius  even  before  he 
has  actual  possession.  (D.  36,  1,  63,  pr.)  Previous  to  that 
moment  the  heir  is  answerable  for  misconduct  only  in  a  fidei- 
commissary  suit ;  after  that  he  may  be  sued  like  anyone  else 
for  theft  or  damage  done  by  him  to  the  property.  (D.  36,  1, 
70,  1.)  The  surrender  confirms  any  alienations  made  by  the 
fideicommisBarius  before  (D.  36,  1,  56),  and  revokes  all  aliena- 
tions made  by  the  heres^  except  those  for  payment  of  debts  of 
the  deceased.  (D.  46,  3,  104.)  But  the  freedom  of  a  slave 
manumitted  by  the  herea  was  not  revoked  ;  the  heir,  however. 
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must  pay  his  value  to  the  Jideicommissariuaj  and  that  even  when 
the  trust  was  in  codicilli  unopened,  and  of  whose  nature  the 
heres  could  not  be  cognisant.  (D.  36,  1,  25,  2.)  By  these  re- 
strictions the  right  of  the  heres  was  practically  in  abeyance. 
As  the  Jideicommissarius  had  a  right  to  call  for  the  surrender,  he 
was  substantially  owner.  Thus,  again,  there  emerges  in  Roman 
law  a  divided  ownership  ;  the  herea  is  technical  owner,  but  the 
fideicommissctrius  is  beneficial  owner. 

(3.)  Qtiarta  Fegadana. — The  position  of  a  heres  asked  to  sur- 
render an  entire  inheritance  wa^  the  same  as  that  of  a  heres 
before  the  lex  Falcidia,  when  all  the  property  was  swallowed 
up  in  legacies.  The  result  was  a  failure  of  the  will,  because 
the  heres  would  not  accept  the  risk  and  trouble  when  he  was 
to  get  nothing  for  it  This  danger  was  removed  by  the 
Senatue  Consultum  Pegcieianum,  A.D.  70,  which  gave  the  heres 
the  same  right  to  a  fourth  against  the  Jideicommissarius  that  he 
had  by  the  lea  Falcidia  against  legatees.  (D.  36,  1,  21  ;  D.  36, 
1,  68,  1.)  This  enactment  applied  also  to  those  succeeding  ab 
intestate.     (C.  6,  49,  5.) 

A  fideieommiMariut  neglects  for  a  long  time  to  claim  the  surrender  of  an  in- 
heritance from  the  ha-es.  Does  the  income  obtained  by  the  heret  during  this  period 
count  as  part  of  the  fourth  that  he  is  entitled  to  retain  ?  No,  because  his  income 
accmes  to  him  from  the  negligence  of  the  fideicommistaritu,  not  from  the  will  of 
the  deceased.  If,  however,  the  claim  of  tlie  fideicommissarius  is  suspended  for  a 
certain  time,  or  until  a  future  uncertain  event,  the  income  is  given  to  the  ?ierei  of 
the  deceased,  and  counts  as  part  of  the  fourth.     (D.  SiS,  1,  22,  2.) 

At  first  the  right  of  the  heir  to  the  fourth  was  indefeasible ; 
but  a  practice  grew  up,  when  a  testator  left  a  pre-legacy  to 
a  hereSf  to  petition  the  Emperor  to  require  the  heres  to  be 
content  therewith.  (D.  36,  1,  30,  4.)  Even  when  nothing 
was  left  to  the  heir,  and  the  testator  refused  him  a  fourth, 
his  will  was  generally  supported  and  a  fourth  allowed  to  the 
heir,  as  appears  from  rescripts  of  Trajan,  Hadrian,  and  Anto- 
ninus. (D.  36,  1,  30,  5.)  Finally,  Justinian  allowed  a  testator 
to  refuse  the  fourth  altogether.     (Nov.  1,  1,  2.) 

2.  In  respect  of  the  income  of  the  property  (fructus),  the 
general  rule  was  that  the  heir  was  entitled  to  the  income  or 
profits  of  the  inheritance  until  the  time  when  he  was  required 
to  surrender  it,  unless  the  testator  either  expressly  or  by  impli- 
cation desii'ed  the  income  to  be  surrendered  along  with  the 
inheritance.    (D.  36,  1,  18,  pr.) 

A  testator  chaiged  his  heredet  to  give  all  they  got  from  one- third  of  the  inheritance 
to  his  foster-son  Caius  Maevius  when  he  was  fifteen  years  old ;  and  meanwhile,  that 
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fifteen.  It  was  held  that  the  testator  clearly  meant  the  foster-son  to  have  the  interest 
of  the  sum  that  ought  to  have  been  invested ;  and  that  must  be  reckoned  as  runmn^ 
not  from  the  fifteenth  year  of  the  son's  age,  but  from  the  death  of  the  testator  ;  ami 
when  the  slaves  were  sold,  the  amount  of  their  wages,  and  not  merely  interest,  ia  due 
for  the  same  period.     (D.  36,  1,  78,  12.) 

A  testatrix  appointed  PoUidius  heir,  and  charged  him  to  give  up  the  whole  to 
her  daughter  when  she  had  reached  a  certain  age.  The  testatrix  intimated  that 
she  took  this  course  because  she  preferred  to  entrust  the  property  to  her  rel&tioo 
PoUidius  rather  than  to  a  ttUor,  She  also  gave  Pollidius  a  legacy  of  land.  Papiniao, 
when  Praetorian  Prefect,  gave  judgment  that  Pollidius  should  give  up  to  the  daughter 
the  whole  income  and  profits  of  the  inheritance  from  the  death  of  the  testatrix.  He 
based  this  judgmeot  upon  two  grounds  :  (1)  that  Pollidius  got  the  land  as  apre-l^^acy, 
from  which  it  was  inferred  that  he  was  to  have  no  more  ;  and  (2)  because  the  testatrix 
showed  that  her  only  object  was  to  have  a  trustworthy  guardian  for  her  daughterV 
property,  instead  of  incurring  the  risk  of  a  tutela,     (D.  22,  1,  3,  3.) 

Ballista  appointed  Kebellianus  heir  on  condition  that  he  covenanted  with  the  colony 
of  Philippi,  that  if  he  died  without  children,  whatever  he  got  from  the  testator  woiUd 
go  to  the  colony.  This  was  held  to  imply  a  gift  of  the  income  as  well  as  of  the  capital 
to  the  colony,  on  account  of  the  covenant  {sHpulatio)  required  to  be  made.  The 
covenant  was  in  fact  conditional,  and  once  the  condition  was  fulfilled,  according  to  the 
mle,  the  contract  was  regarded  as  perfect  from  the  time  it  was  made.     (D.  36,  1,  32.) 

A  testator  said,  "  Whatever  my  heirs  obtain  from  my  inheritance,  I  charge  them 
to  give  up  on  their  death  to  my  native  colony,  Beneventuni."  Here,  because  the  heira- 
are  not  required  to  promise  the  amount,  they  are  entitled  to  the  income  during  their 
life.     (D.  86,  1,  57,  pr.) 

Apportionment. — A  daughter,  Titia,  sole  heir,  was  asked  to  surrender  to  GaiusF 
half  the  inheritance,  deducting  small  legacies  and  debts,  which  left  her  more  than  a 
clear  Falcidian  fourth.  Titia  surrendered  the  half  at  the  proper  time.  Before  that 
time,  T^tia  received  interest  accruing  due  after  the  testator's  death,  and  at  the  time 
of  surrender,  contracts  are  running  under  which  interest  will  be  due,  and  rents.  Can 
Gains  recover  interest  accruing  between  the  death  of  the  testator  and  the  surrender  of 
his  share  ?  Titia  claimed  all  interest  and  rents  because  they  werefructus,  and  because 
she  surrendered  at  the  proper  time,  and  had  not  fallen  into  mora  ;  and  in  the  absence 
of  moraj  the  fructua  go  to  the  heir.  Marcellus  stated  that  Titia  could  not  claim  the 
interest  and  rents  that  she  could  recover  only  by  obtaining  from  Gains  a  cession  of  hi» 
rights  of  action.  The  interest  and  rents  that  had  accrued  due  and  were  payable  before 
the  surrender,  she  retained,  as  reward  for  her  risk,  trouble,  or  toil :  but  growing  cropa 
and  interest  not  actually  due  form  part  of  the  inheritance,  and  must  be  delivered  to 
Gaius.     (D.  36,  1,  44,  1 ;  D.  86,  1,  58,  2.) 

3.  The  heir,  prior  to  surrender  of  the  trust  property,  must 
guard  it  with  care,  and  is  responsible  for  loss  arising  from 
negligence.  The  care  required  is  not,  however,  the  highest. 
It  is  that  usually  taken  by  the  heir  in  managing  his  own  pro- 
perty.    (D.  36,  1,  22,  3.) 

(B.)  Duties  of  Fideicommiaaavius  to  Heres. 
1.  All   expenses     incurred    by   the   heir    in   managing   the 
property  may  be  retained  by  him ;  if  he  does  not  retain  them. 
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he  may  take  back  the  property  nntil  the  claim  is  satisfied. 
(D.  36,' 1,  19,  2  ;  D.  36,  1,  22,  3;  D.  36,  1,  36.) 

An  heir  is  charged  to  manumit  some  of  Yob  own  slaves  and  surrender  the  inherit- 
ance to  them.     He  may  retain  the  value  of  the  slaves.     (D.  86,  1,  27,  17.) 

An  heir  obtained  a  pre-legacy  of  land.  It  turned  out  that  the  land  did  not  belong 
to  the  testator.  In  the  absence  of  any  evidence  showing  the  testator's  knowledge  that 
the  land  was  not  his,  it  was  held  that  the  testator  wished  the  heir  to  have  the  land, 
and  accordingly  he  may  retain  its  value  in  surrendering  the  inheritance.   (D.  86, 1, 72.) 

2.  The  fideicommissarius  must  covenant  with  the  heir  to 
indemnify  him  in  case  he  is  held  responsible  for  the  eviction  of 
purchasers  from  anything  he  has  sold  them  out  of  the  inherit- 
ance.    (D.  36,  1,  69.) 

A  hei'CB  was  required  to  surrender  an  inheritance,  reserving  some  land.  Suppose 
this  land  is  pledged.  The  debt  is  part  of  the  burdens  of  the  inheritance,  and  there- 
fore some  jurisconsults  held  that  \Aie  fideieommitwrwu  should  covenant  to  secure  the 
heir  against  eviction  by  the  creditor.  Julian,  however,  thought  such  security  could 
not  be  required.  If  the  land,  without  security  against  eviction,  would  sell  for  one 
quarter  the  free  proceeds  of  the  inheritance,  the  heret  has  no  claim  on  the  fideicom- 
m%89arius,  because  he  gets  his  fourth ;  but  if  the  land  would  not  fetch  so  much,  the 
her^  is  entitled  to  retain  as  much  as  would  make  up  his  fourth.     (D.  86,  1,  1,16.) 

(c.)  Duties  of  Fideicommissariua  to  Creditors  and  Legatees. 

At  first  the  fideicommissarius  occupied  an  uncertain  position. 
If  the  whole  inheritance  was  to  be  restored  to  him,  he  could  not 
be  called  a  legatee,  and  yet  he  was  not  heir.  It  was  a  maxim 
of  the  Roman  law  that  the  character  of  heir  was  indivestible 
(D.  28,  5,  88)  ;  and  hence  in  the  law  of  inheritance  there  are,  in 
strictness,  no  divestitive  facts.  The  heir  could  surrender  the 
property,  but  he  did  not  cease  to  be  heir ;  the  only  one  that 
could  sue  or  be  sued  in  respect  of  actions  connected  with  the 
inheritance  was  the  heir. 

When  the  inheritance  is  given  up,  he  that  gave  it  up  remains  none  the  less 
the  heir.  But  he  that  receives  the  inheritance  was  regarded  as  in  the  position 
sometimes  of  an  heir,  sometimes  of  a  legatee.    (J.  2,  23,  3;  G,  2,  251.) 

We  have  now  to  trace  the  steps  by  which  the  fideicammis- 
sariiLS  escaped  from  this  ambiguous  and  unsatisfactory  position, 
and  was  ultimately  brought  face  to  face  with  the  creditors  and 
legatees,  in  form  as  well  as  substance,  an  heir. 

1.  From  Augustus  to  a.d.  56. 

In  old  times,  indeed,  he  was  in  the  position  neither  of  an  heir  nor  of  a 
legatee,  but  rather  of  a  purchaser.  The  practice  at  that  time  was  for  the 
man  to  whom  the  inheritance  was  being  given  up,  to  buy  it  with  a  single 
coin  for  form's  sake.  All  the  stipulations,  too,  usually  interposed  between 
the  vendor  of  an  inheritance  and  the  purchaser  were  actually  interposed, 

.^  F 


Digitized  by 


Google 


between  the  heir  and  the  man  to  whom  the  inheritance  was  being  given  uo — 
that  is,  in  this  way :  the  heir  stipulated  with  the  man  to  whom  the  inherit- 
ance was  being  given  up,  that  for  all  he  had  been  condenmed  to  pay  on 
account  of  the  inheritance,  or  that  he  had  otherwise  given  in  good  &ith,  he 
should  be  indemnified  ;  and  that  in  any  case,  if  anyone  went  to  law  with 
him  on  account  of  the  inheritance,  he  should  be  properly  defended.  The 
other — the  man  that  was  receiving  the  inheritance — ^used  to  stipulate  in  turn 
that  if  anything  came  from  the  inheritance  to  the  heir  it  should  be  given  up 
to  him  ;  as  also  that  the  heir  should  suffer  him  to  pursue  the  actions  pertain- 
ing to  the  inheritance  as  his  procurator  or  cogrdtor.    (G.  2,  252.) 

This  somewhat  dlomsy  expedient  was  the  only  means  of  giv^ing  effect  to  fideUam- 
mina  from  the  time  they  were  first  sanctioned  till  the  reign  of  Nero. 

2.  From  A.D.  56  to  AJD.  70. — Senatus  ConauUum  Trebellianum. 

But  afterwards,  in  the  time  of  Nero,  when  Trebellius  Maximus  and 
Annaeus  Seneca  were  Consub,  a  Senatus  Cansultum  was  made,  providing 
that  if  an  inheritance  was  given  up  to  anyone  on  the  ground  of  a  trust,  then 
all  the  actions  that  by  the  jus  civile  were  open  to  the  heir  and  against  the 
heir,  should  be  given  to  the  man  and  against  the  man  to  whom  the  inheritance 
had  been  given  up  under  the  trust.  After  this  Senatus  Consultum  [those 
securities  fell  out  of  use,  for]  the  Praetor  began  to  give  utiles  actiams  to  him 
and  against  him  that  received  the  inheritance,  as  if  to  the  heir  and  against 
the  heir.    [They  are  set  forth  in  the  Edict]     (J.  2,  23,  4 ;  G.  2,  253.) 

The  words  of  the  enactment  are  gi^en  as  follows  :— 

"  Whereas  it  is  most  fair,  in  the  case  of  all  inheritances  left  upon  tmst,  that  any 
actions  arising  conoeming  the  property  shoold  be  taken  np  by  those  to  whom  the  right 
and  profits  are  transferred,  rather  than  that  the  faith  of  the  heir  shoald  expose  him  to 
peril ;  it  is  enacted  that  the  actions  heretofore  given  to  or  against  heirs  shall  be  given 
not  to  and  against  those  required  under  a  trust  to  surrender  the  property,  but  to  and 
against  those  to  whom  under  the  will  the  property  shall  have  been  surrendered,  so  that 
for  the  future  the  last  wishes  of  the  deceased  may  be  better  ujdield."    (D.  36, 1, 1 , 2. ) 

This  enactment  applied  both  to  testamentary  and  intestate  heirs.  (D.  36,  1, 1,  5.) 
The  heir  might  transfer  the  inheritance,  either  by  actual  deliveiy  (re)  or  by  a  meaaage 
either  verbal  or  written.  (D.  86,  1,  37,  pr.)  If  the  trust  was  conditional  or  post- 
poned, the  surrender  had  no  effect  until  the  time  arrived  or  the  event  happened,  (D. 
86,  1,  9,  3 ;  D.  36,  1,  10.) 

After  the  transfer,  the  fiddcommusarius^  and  not  the  herer, 
could  sue  the  debtors  of  the  deceased.     (D.  36,  1,  40,  pr.) 

A  slave  forming  part  of  the  inheritance  was  stolen  prior  to  the  transfer  and  after 
the  death  of  the  testator.  The  hens,  and  not  the./£(2eicommtnaHtt<,  can  sue  the  thiel 
The  same  rule  holds  if  any  damage  has  been  done  to  a  slave.  {Hoe  enim  aetismt* 
tran$ewrd  quae  ex  bonis  d^neti  pendent.)     (D.  86,  1,  66,  2.) 

An  heir  lent  money  received  from  the  testator,  and  accepted  a  pledge  from  the 
debtor.  The  fideicommissarius  has  no  action  m  respect  of  the  pledge.  But  if  the 
debt  was  due  to  the  testator,  and  a  pledge  was  given  to  the  heir,  the  heir  must  admit 
the  fdeicommissarius  to  the  benefit  of  the  security.     (D.  36, 1,  78,  pr.) 

A  testator  having  rights  to  the  services  of  a  freedman  appoints  his  son  heir,  dbarf • 
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ing  him  to  surrender  the  inheritance  to  a  stranger.  The  son  retains  the  right  to  the 
services  of  the  Ireedman,  to  which  he  is  entitled  not  as  heir,  but  as  son  of  the  patron. 
(D.  36,  1,  66.) 

The  heir  also  retained  his  rights  to  the  family  bnrial-plaee.     (D.  86,  1,  42,  1.) 

If  the  whole  inheritance  is  transferred,  the  fideicommissariuB 
must  pay  all  debts  and  legacies  as  if  he  were  sole  heir  ;  if  only 
a  portion,  the  Jtdeieommissartua  is  practically  a  co-heir,  and  must 
bear  the  burdens  in  proportion  to  his  share.     (C.  6,  49,  2.) 

A  testator  has  400  awrei.  He  leaves  200  amrei  as  a  legacy  to  Titius,  and  asks  his 
heir  to  surrender  one-half  the  inheritance  to  Sempronius.  But  the  heir  is  entitled  to 
his  Falcidian  fourth.  Titius  must  therefore  sue  the  heir  for  100  ourei,  and  Sempronius 
for  another  100.     (D.  86, 1,  1,  20.) 

A  testator  has  400  aurei,  and  bequeathinf:  800  awrei,  asks  ihe  heir  to  give  up  the 
whole  inheritance,  deducting  100  cmreL  In  this  case  the  heir  gets  100  aurei,  and  the 
Hdeicommiasaritu  must  alone  bear  the  burden  of  the  legacy.     (D.  86,  1, 1,  21.) 

A  testator  has  400  aurei ;  he  gives  a  legacy  of  800,  and  asks  the  heir  to  give  the 
inheritance  to  Seius,  reserving  200  to  himself.  In  this  case  the  heir  must  give  100, 
and  the  legatee  can  only  claim  200  from  iAie  fideioommia$arivB.    (D,  86, 1,  1, 17.) 

Legatees  SLiidJideicommissarii  charged  with  legacies  or  trusts 
cannot  claim  a  deduction  of  the  Falcidian  fourth  (D.  35,  2,  47, 
1) ;  but  if  the  charge  is  one  that  the  fideicommUsarius  succeeds 
to  only  in  default  of  the  heirs,  as  where  the  heir  refused  to 
enter,  he  may,  as  the  heir  would  have  done,  retain  a  fourth. 
{D.  36,  1,  55,  2.)  If,Jiowever,  the  share  oi  ^^  fideicommisBarius 
has  been  diminished  by  the  Falcidian  fourth,  be  may  make  a 
corresponding  reduction  in  the  legacies  charged  upon  him. 
(D.  35,  1,  43,  3  ;  D.  35, 2,  32,  4,) 

Titius  is  asked  to  give  an  inheritance  to  Maevius,  and  Maevius  to  pay  Seius  a 
certain  sum.  Titius  retains  his  fourth.  Maevius  pays  a  quarter  less.  (D.  86,  1, 
«8,  12.) 

An  heir  was  charged  to  surrender  the  inheritance  to  testator's  wife  ;  and  he  did  so, 
reserving  his  fourth.  His  wife  was  charged  to  restore  a  quarter  of  the  inheritance  at 
once,  and  after  a  time  the  residue  to  another.  She  must  restore  a  quarter  of  what 
she  gets,  and  the  residue  afterwards,  not  the  whole  as  left  by  her  husband.  (D.  86, 
1.  78,  11.) 

3.  From  Vespasian  to  Justinian  (a.d.  70  to  a.d.  527). — Senatus 
Consultum  Pegasianum. 

.  The  Senatus  Consultum  Trebellianum  was  drawn  on  the  right 
lines ;  it  made  the  fidetcommissarius  a  true  universal  successor, 
who  could  sue  or  be  sued  as  heir.  A  Jideicommisaum  thus  became 
an  investitive  fact  of  an  inheritance.  It  had,  however,  one 
serious  flaw.  It  did  not  compel  the  heir  appointed  to  enter 
pro  forma  and  transfer  the  inheritance.  If  the  heir  entered,  the 
Senatus   Consultum  was  effectual,  but  the  heir  need  not  enter, 
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and  would  not  do  so  unless  it  were  worth  his  trouble.  In  a 
mature  law  of  trusts,  it  is  an  elementary  maxim  that  a  trust 
shall  not  fail  from  want  of  a  trustee ;  but  in  this  early  stage  of 
their  growth,  the  maxim  was  that  no  trust  should  be  enforced 
unless  there  was  a  trustee.  But  a  step  in  advance  was  soon 
taken.  It  consisted  in  oflfering  a  Falcidian  fourth  to  the  heir 
as  a  bribe  to  enter ;  and  if  he  alleged  that  the  inheritance  was 
insolvent,  he  was  compelled  to  enter  pro  forma  in  order  to 
transfer  the  inheritance,  in  which  case  the  whole  burden  and 
benefit  of  the  inheritance  attached  to  the  fidexcommiBsarius. 
(D.  36,  1,  27,  2 ;  D.  36,  1,  14,  4.) 

But  the  heirs  appointed,  when  they  were  asked,  as  they  often  were,  to 
give  up  either  the  whole  inheritance  or  almost  the  whole,  used  to  refuse  to 
enter  on  the  inheritance  for  the  sake  of  a  gain  that  was  no  gain  at  all  or  very 
trifling,  and  thus  trusts  were  extinguished.  Afterwards,  therefore,  when 
Pegasus  and  Pusio  were  consuls,  the  Senate  came  to  a  resolution  that  a  man 
asked  to  give  up  an  inheritance  might  lawfully  keep  back  a  fourth  part  of  it, 
just  as  under  the  lex  Falcidia  there  is  a  right  to  keep  back  a  fourth  in  the 
case  of  legacies.  Even  in  the  case  of  single  things  left  in  trust  the  same  keep- 
ing back  is  allowed.  After  this  Senatus  Consultum  the  heir  himself  used  to 
sustain  the  burdens  of  the  inheritance;  whereas  he  that  under  the  trust 
received  a  part  of  the  inheritance  was  in  the  position  of  the  legatee  of  a  share 
{partiarius) — a  legatee,  that  is,  to  whom  a  share  of  the  goods  was  left.  This 
form  of  legacy  was  called  partition  because  with  the  heir  the  legatee  shared 
the  inheritance.  Hence  the  stipulations  usually  interposed  between  the  heir 
and  the  legatee  of  a  share,  were  likewise  interposed  between  him  that  received 
the  inheritance  under  the  trust  and  the  heir  ;  that  is,  in  order  that  both  gain 
and  loss  from  the  inheritance  should  fall  to  them  in  common,  in  proportion 
to  their  shares.    (J.  2,  23,  5  ;  G.  2,  254.) 

Therefore,  if  the  heir  appointed  was  asked  to  give  up  not  more  than 
three-fourths  of  the  inheritance,  then  under  the  Senatus  Consultum  TrebeiU- 
anum  the  inheritance  was  given  up,  and  against  both  the  actions  pertaining 
to  the  inheritance  were  given  in  proportion  to  their  shares.  They  were  given 
against  the  heirs  by  they«j  civile;  against  him  that  received  the  inheritance 
under  the  Senatus  Consultum  Trebellianum  as  if  he  were  heir.  [The  heir, 
however,  remains  heir  even  for  the  part  he  has  given  up  ;  and  by  him  and 
against  him  actions  may  be  brought  for  the  whole.  But  he  is  not  burdened 
further,  nor  are  actions  given  him  further,  than  the  advantage  of  the  in- 
heritance remains  with  him.]  *  But  if  he  was  asked  to  give  up  more  ihaa 
three-fourths  or  even  the  whole  inheritance,  there  was  room  for  the  Senatus 
Consultum  Pegasianum;  and  the  heir  that  had  once  entered  on  the  inherit^ 
ance,  if  only  he  entered  by  his  own  wish,  whether  he  kept  back  a  fourth  part 
or  refused  to  keep  it  back,  himself  sustained  the  entire  burdens  of  the  inherit- 

^  The  meaning  is  that  although  the  Senatus  Consult  did  not  divest  the  heir  of  bii 
status,  and  therefore  his  liability  under  the  civil  law  remained,  yet  that  in  Txrtoe  el 
the  Senatus  Consult  he  could  not  be  sued  or  sue  except  for  his  own  share. 
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ance.  If,  however,  he  kept  back  the  fourth,  then  stipulations,  as  if  of  a  share 
and  in  proportion  to  a  share  {quasi  partis  et  pro  parte\  were  interposed,  as 
between  the  legatee  of  a  share  and  the  heir  ;  but  if  he  restored  the  whole 
inheritance,  the  stipulations  appropriate  to  the  sale  and  purchase  of  an 
inheritance  were  interposed.  If,  further,  the  heir  appointed  reuses  to  enter 
on  the  inheritance,  pleading  that  he  suspects  it  as  likely  to  cause  him  loss, 
the  Settatus  Consultum  Pegasianum  provides  that  at  the  desire  of  the  man  to 
whom  he  is  asked  to  give  it  up,  the  heir  shall,  by  the  Praetor's  orders,  enter 
and  give  up  the  inheritance ;  and  in  that  case  the  actions  are  to  be  given  to 
and  against  him  that  receives  the  inheritance,  just  as  if  in  law  it  came  under 
the  Senatus  Consultum  Trebellianum,  In  this  case  no  stipulations  are  needed, 
because  at  one  and  the  same  time  he  that  gives  up  the  inheritance  is  secured, 
and  the  actions  pertaining  to  the  inheritance  are  transferred  to  and  against 
him  that  receives  it ;  for  both  the  Senaius  Consulta  in  such  a  case  meet 
(J.  2,23,6;  G.  2,  255-258.) 

FartiSj  a  share  of  the  assets ;  pro  pai-Uy  a  proportion  of  the  burdens. 

4.  Justinian's  Legislation. 

But  the  stipulations  that  came  down  under  the  Senatus  Consultum 
Pegasianum  were  displeasing  even  to  antiquity  itself;  and  in  some  cases 
Papinian,  that  man  of  lofty  intellect,  calls  them  captious ;  whereas  we 
approve  of  simplicity  rather  than  of  difficulty  in  statutes.  After  having, 
therefore,  had  all  the  points  both  of  likeness  and  of  difference  in  bodi 
Senatus  Consulta  laid  before  us,  we  have  determined  to  be  done  with  the 
Senatus  Consultum  Pegasianum^  which  came  on  at  a  later  time,  and  to  lend 
all  our  authority  to  the  Senatus  Consultum  Trebellianum,  Under  it,  there- 
fore, trust  inheritances  are  to  be  given  up,  whether  the  heir  has  by  the 
testator's  wishes  a  fourth,  or  more,  or  less,  or  nothing  at  all,  so  that  when 
nothing  or  less  than  a  fourth  remains  with  him,  he  may  lawfully  keep  back 
either  the  fourth,  or  what  is  wanting,  by  our  authority,  or  demand  it  back  if 
already  paid.  At  the  same  time,  as  if  under  the  Senatus  Consultum  Trebel- 
lianum^ actions  in  proportion  to  their  shares  may  be  brought  both  against 
the  heir  and  against  him  that  takes  under  the  trust  (Jideicommissarius). 
But  if  he  of  his  own  accord  restores  the  whole  inheritance,  all  the  actions 
pertaining  to  the  inheritance  may  be  brought  by  or  against  him  that  takes 
under  the  trust.  As  regards  also  the  chief  point  of  the  Senatus  Consultum 
Pegasianum,  that  when  the  heir  named  in  the  will  refused  to  enter  on  the 
inheritance  given  him,  the  necessity  should  be  laid  upon  him  of  giving  up 
the  whole  inheritance  to  him  that  took  under  the  trust,  if  he  wished  this,  and 
thus  making  all  the  actions  pass  to  him  and  against  him — this  also  we  have 
transferred  to  the  Senatus  Consultum  Trebellianum,  Under  it  alone, 
therefore,  is  this  necessity  also  laid  upon  the  heir,  if,  when  he  is  not  willing 
to  enter,  the  man  that  takes  under  the  trust  desires  the  inheritance  to  be 
given  up  to  him,  while  neither  loss  nor  advantage  remains  with  the  heir, 
(j.  2,  23,  7.) 

The  constitution  is  as  follows  ;  Sancimus  itaque  nt  sive  per  contumaciam 
abfuerit  is  cui  restitutio  imposita  est,  sive  morte  praeventus  nuUo  rellcto  successore 
fuerit,  sive  a  primo  fideicommissario  in  secundum  translatio  celebrari  jussa  est,  tpto 
nifie  utiles  actiones  transferantur.     (C.  6,  49,  7,  1.) 
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Special  Case.— If  an  heir  is  asked  to  deduct  or  pick  out  first  {prctedpere) 
some  one  thing  that  includes  his  fourth — a  farm,  for  instance,  or  anything^ 
else — and  then  to  give  up  the  inheritance,  the  surrender  must  be  made 
under  the  Senatus  Consulium  Trebellianum^  exactly  as  if  he  had  been 
asked  to  keep  back  a  fourth  part,  and  to  give  up  the  rest  of  the  inheritance. 
But  there  is  this  difference :  In  the  one  case — that  is,  when  something  is 
deducted  or  picked  out  first,  and  then  the  inheritance  given  up — the  actions 
under  that  Senatus  Consultum  are  transferred  as  one  whole,  and  the  thing 
that  remains  with  the  heir,  remains  with  him  free  from  any  burden  pertain- 
ing to  the  inheritance,  just  as  if  he  had  acquired  it  under  a  legacy.  But  in 
the  other  case — that  is  when,  after  keeping  back  the  fourth  part,  the  heir  is 
asked  to  give  up  the  inheritance — the  actions  are  split  up ;  for  three-fourths 
they  are  transferred  to  him  that  takes  under  the  trust ;  for  the  one-fourth 
they  remain  with  the  heir.  Nay,  even  although  the  one  thing  that  is  de- 
ducted or  picked  out  first,  before  a  man  is  asked  to  give  up  the  inheritance, 
contains  the  largest  part  of  the  inheritance ;  all  the  same  the  actions  are 
transferred  as  one  whole,  and  the  man  to  whom  the  inheritance  is  being  given 
up  ought  to  consider  well  whether  such  a  surrender  is  any  good  to  hinu 
The  same  rules  come  in  if  two  or  more  things  are  to  be  deducted  or  picked 
out  before  he  is  asked  to  give  up  the  inheritance.  Indeed,  even  if  it  is  a  fixed 
sum  that  is  to  be  deducted  or  picked  out  first  before  a  man  is  asked  to  give 
up  the  inheritance,  and  it  contains  the  fourth,  or  even  the  largest  part  of  the 
inheritance,  the  rule  of  law  is  the  same.  All  we  have  said  about  him  that  is 
appointed  heir  to  the  whole  {ex  asse),  we  apply  to  him  also  that  is  appointed 
heir  to  a  part.    (J.  2,  23,  9.) 

III.  FIDEICOMMISSA  AS  ENLARGING  THE  POWER  OP  SUBSTITUTION. 

By  direct  substitution  a  testator  could  provide  for  the 
failure  of  an  heir ;  but  if  the  heir  appointed  once  entered,  the 
substitution  never  could  take  effect.  In  pupillary  substitution 
an  advance  was  made.  A  father  was  allowed  to  substitute  to 
his  child,  even  if  the  child  entered,  if  it  died  under  the  age  of 
puberty  ;  but  beyond  that  no  one  could  go.  These  restrictions 
were  not  imposed  upon  trusts,  which  in  fact  formed  a  con- 
trast to  substitutions,  for  a  trust  could  have  no  effect  unless  the 
heir  entered ;  a  substitution  had  no  effect  if  he  did  enter. 

Again,  although  we  cannot  make  an  appointment  to  take  effect  after  the 
death  of  the  man  that  becomes  our  heir  of  another  heir  in  his  room,  yet  we 
c:m  ask  the  heir  to  give  up  at  his  death  the  inheritance  to  another  in  whole 
or  in  part  Further,  since  a  trust  can  be  given  to  take  effect  even  after  the 
death  of  an  heir,  we  can  bring  about  the  same  result  if  we  write  as  follows  :— 
**  When  Titius,  my  heir,  shall  be  dead,  I  wish  the  inheritance  to  belong  to 
Publius  Maevius."  In  both  ways,  in  the  latter  as  well  as  in  the  former,  the 
testator  leaves  his  heir  bound  to  give  up  the  trust.     (G.  2,  277.) 

A  heres  might  be  required  to  give  up  the  whole  or  a  part  of 
the  inheritance  at  a  given  future  time,  or  at  his  death  ;  or  con- 
ditionally, as  in  the  event  of  his  dying  without  children. 
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The  man  to  whom  anything  is  given  up,  the  testator  can  ask  to  give  it  up 
in  turn  to  another  either  in  whole  or  in  part,  or  even  to  give  up  something 
else.    (J.  2,23,11.) 

The  following  examples  of  valid  trusts  illustrate  the  variety 
of  provisions  that  could  be  made  through  the  flexible  instru- 
mentality oi  fideicommissa : — 

A  hiuband  ib  left  sole  heir,  and  charged  to  Borrender,  on  hia  death,  ten-twelfths  to 
hiB  son,  and  two-twelfths  to  a  grandson.     (D.  86,  2,  95,  pr.) 

An  heir  is  charged  to  surrender  at  once  one-half  of  the  inheritance  to  Puhlias 
Maevins,  and  on  his  death  the  other  half  to  the  same  person.     (D.  86, 1,  27,  16.) 

Seyeral  children  are  appointed  heirs,  and  charged,  if  any  of  them  die  without 
children,  to  surrender  their  share  to  the  rest ;  and  if  all  but  one  die  withont  children, 
the  snrvivor  should  have  the  whole.  (Paul,  Sent.  4,  1,  18 ;  D.  86,  1,  8,  4  ;  D.  86,  1, 
32  J  D.  86, 1,  22,4.) 

A  father  appointed  his  two  sons  heirs  on  trust,  that  if  one  died  without  children,  his 
sliare  should  go  to  the  surviving  brother ;  and  if  both  died  without  children,  the  whole 
should  go  to  a  granddaughter,  Claudia.     (D.  86, 1,  57,  L) 

Maevia  appointed  her  son  heir  for  five-twelfths,  her  daughter  Tltia  for  three- 
twelfths,  and  another  son,  Septioius,  for  four-twelfths.  Septicius  was  charged,  if  he 
Hied  before  his  twentieth  year  without  children,  to  give  up  his  share  to  the  others. 
(D.  86,  1.  78,  6.) 

Seius  Satuminus  appcnnted  Valerius  Maximus  heir  on  trust  to  sorrender  the 
inheritance  to  testator's  son,  Seins  Oceanus,  when  he  was  sixteen.     (D.  86,  1,  46.) 

A  testator  appointed  several  heirs,  including  three  of  his  freedmen,  for  three- 
quarters  of  his  property.  He  also  gave  tbem  lands  as  a  pre-legacy,  and  charged  them 
not  to  alienate  the  land,  and  that  the  whole  should  go  to  the  survivor.  On  one  of  the 
three,  OtadUus,  he  imposed  a  trust  to  give  up  all  that  he  got  to  Titins,  reserving  only 
twenty  oum.     (D.  86, 1,  78,  18.) 

A  testator  appointed  his  son  heir  for  nine-twelfths,  and  his  wife  for  three-twelfthB— 
to  the  son  in  trust  for  the  wife  ;  and  he  charged  the  wife  to  take  care  of  the  son,  to 
allow  him  10  oum  a  month  until  he  attained  his  twenty-fifth  year,  and  then  to 
siurender  to  him  one-half  of  the  inheritance.     (D.  33,  1,  21,  2.) 

Power  of  AppokUmerU. — ^A  husband  made  his  wife  heir,  and  charged  her  on  her 
death  to  g^ve  his  property  to  his  children,  or  any  one  of  them,  or  to  whichever  of  his 
grandchildren  she  pleased,  or  to  whichever  of  his  blood  relations  she  pleased.  This 
was  held  not  to  give  any  election  as  regards  the  children,  but  to  give  an  election  among 
the  grandchildren  :  and  if  there  were  none  of  these,  then  among  the  cognates.  (D. 
86,  1,  67.  2.) 

TnuC  upon  a  Trutt.— Grama  is  appointed  heir,  and  charged  to  manumit  Stichus  ; 
also  to  give  up  the  inheritanoe  to  Titius ;  who,  again,  is  charged  to  give  it  to  Stichus. 
Stichus,  but  not  Titius,  could  under  the  compulsory  clause  of  the  Senatus  OomuUum 
Pegatianum  force  Gaius  to  enter  pro /ormo^  and  surrender  the  inheritance.  (D.  86,  1, 
16, 16.) 

Gaius  is  appointed  heir  on  trust  for  Titius;  and  Sempronius  is  substituted  for 
Gains,  on  trost  for  Maevias.  Under  the  same  Sena'.tu  Consultum  Gaius  is  compellable 
to  enter  at  the  instance  of  Titius.     (D.  36,  1,  68,  18.) 

Claudius  and  Sempronius  are  appointed  heirs  and  substituted  reciprocally,  and 
both,  or  whichever  enters,  are  chaiged  to  restore  half  the  inheritance  to  Gaius  after  five 
years.     (D.  86,  1,  16,  7.) 

Antistia  appointed  Titius  heir,  and  manumitted  Albina  in  her  will,  at  the 
•ame  time  bequeathing  Albina's  own  daughter  to  her  on  trust  to   manumit  her. 
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of  Albina.     (D.  86.1,11,  2.) 

A  testator  appointed  his  son  sole  heir.  He  made  codtcilli,  which  were  not  to  be 
opened  until  after  the  son's  death,  charging  his  son,  if  he  died  without  children,  to  give 
the  inheritance  to  his  sister.  The  son  necessarily  did  not  know  the  contents  of  the 
eodicilli,  but  still  they  were  binding.     (D.  36,  1,  25,  2.) 

A  testator,  in  codicUli  confirmed  by  will,  bequeathed  a  farm  to  his  freedmen,  for- 
bidding them  to  alienate  it,  and  desiring  it  to  go  to  their  sons  and  grandsons.  He 
added  a  daase  that  the  freedmen  should,  out  of  the  rents  of  the  farm,  pay  to  bis  beir 
Titius  1 0  aurei  a  year  for  thirty- five  years  from  his  (testator's)  death.  Unlees  tbe 
freedmen  can  prove  that  the  testator  meant  to  confine  the  annuity  to  Titius,  it  is  doe 
to  the  heirs  of  Titius  until  the  end  of  the  thirty-five  years.     (D.  38, 1, 18,  pr.) 

IV. — FlDEICOMMISSA  AS  REMOVING   TESTAMENTARY  INCAPACITY. 

As  regards  the  capacity  of  the  testator,  Jideicommissa  had  no 
effect.  No  one  could  make  a  fideicommismm,  unless  he  could 
make  a  will.  (D.  29,  7,  6,  3  ;  D.  29,  7, 8,  2 ;  D.  29,  7,  2,  3.)  But 
fideicommissa  might  be  made  in  favour  of  persons  that  could  not 
take  as  heredes, 

1.  Again,  although  a  Senaius  Consultum  forbids  us  to  make  a  slave  of  our 
own  under  thirty  a  freeman  and  our  heir,  yet  most  are  of  opinion  that  we 
can  order  him  to  be  free  on  reaching  the  age  of  thirty,  and  that  we  can  ask 
that  the  inheritance  shall  then  be  given  up  to  him.     (G.  2,  276.) 

This  was  under  the  Ux  JSlia  SerUia,  and  the  provision  was  repealed  by  Jastiniaii. 

2.  There  were  also  other  differences  that  do  not  exist  now.  Aliens,  for 
instance,  could  take  trusts ;  and  indeed  this  was,  on  the  whole,  the  origin 
of  trusts.  But  afterwards  that  was  forbidden  ;  and  now,  in  consequence  of 
a  speech  by  the  late  Emperor  Hadrian,  a  Senatus  Consultum  was  made  that 
such  trust  should  be  claimed  for  the  Fiscus,    (G.  2,  284-285.) 

About  eighty  years  afterwards,  under  Caracalla,  citizenship  was  extended  to  all 
Boman  subjects,  and  this  exception  ceased  to  have  any  importance. 

3.  Latins  too,  who  are  forbidden  to  take  inheritances  and  legacies  directly 
at  law  under  the  lex  Junta,  can  take  them  under  a  trust.    (G.  2,  275.) 

DedititU  conld  not  take  even  by  way  of  trust. 

4.  A  woman,  again,  who  by  the  lex  Voconia  cannot  take  from  a  man  rated 
in  the  census  at  one  hundred  thousand  asses  by  being  appointed  his  heir,  can 
take  by  a  trust  the  inheritance  left  her.    (G.  2,  274.) 

The  lex  Voconia  was  obsolete  in  the  time  of  Justinian. 

5.  The  unmarried,  who  by  the  lex  Julia  are  forbidden  to  take  inheritances 
and  legacies,  were  in  old  times  thought  fit  to  take  trusts.  The  childless,  too, 
who  by  the  lex  Papt'a,  because  they  have  not  children,  lose  half  of  ai  in- 
heritances and  legacies,  were  in  old  times  thought  fit  to  take  trusts  entire. 
But  afterwards  the  Senatus  Consultum  Pegasianum  forbade  them  to  take 
trusts  also  (beyond  a  half),  as  well  as  legacies  and  inheritances.  The  trusts 
were  transferred  to  those  named  in  the  will  that  had  children,  or  if  it  were 
to  turn  out  that  none  had  children,  to  the  People,— as  is  the  law  with  r^ard 
to  legacies  and  inheritances.     (G.  2,  286.) 
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This  provision  of  the  lex  Papia  was  repealed  hy  CoDBtantine. 

6.  An  "  uncertain  person "  could  receive  a  trust,  but  in  the 
time  of  Justinian  also  directly  by  will. 

Although,  from  the  same  reason,  or  from  a  like  one,  in  old  times,  bequests 
could  be  made  to  an  indeterminate  person,  or  to  a  strange  posthumous  child 
by  a  trust,  and  that  though  he  could  neither  be  appointed  heir  nor  have  a 
legacy  left  him,  by  a  Senatus  Consultum  passed  at  the  instance  of  the  late 
Emperor  Hadrian  the  same  rule  was  settled  for  trusts  as  for  legacies  and 
inheritances.    (G.  2,  287.) 

In  one  respect  fidcicommiasum  was  narrower  than  direct  be- 
quests, because  no  tutor  could  be  appointed  by  fideicommisBum, 
There  was  no  motive  whatever  to  introduce  trusts  for  such  a 
purpose. 

But  although  in  many  parts  of  the  law  trusts  are  more  wide-reaching  than 
direct  bequests,  and  in  some  are  equally  effective,  yet  a  tu/or  cannot  be 
appointed  by  will  otherwise  than  directly ;  as  in  this  way,  "  To  my  children 
let  Titius  be  tutor s"^  or  thus,  "  To  my  children  1  appoint  {do)  Titius  tutor!* 
By  a  trust  he  cannot  be  appointed.     (G.  2,  289.) 

B.  The  Instruments  Creating  Fideicommissa. 

I.  A  will.  Although  it  was  by  means  of  codicilli  that  fidei- 
conimUsa  were  introduced,  yet  once  introduced,  they  were  per- 
mitted equally  in  wills. 

IL  By  letter,  or  even  by  mere  spoken  words  in  the  presence 
of  witnesses,  a  trust  could  be  imposed.  This  is  stated  to  have 
been  undoubted  law  by  Diocletian  and  Maximian  (A.D.  293). 
(C.  6,  42.  22.)  Both  Paul  and  Ulpian  (Ulp.  Frag.  25,  3)  say  that 
a  trust  might  be  constituted  even  without  words,  by  a  mere 
nod  (nti^u),  provided  the  person  had  a  capacity  for  making  a 
will.  (D.  32,  1,  21,  pr.)  Regard  was  had  to  the  intention  of 
a  testator,  and  not  to  the  manner  in  which  his  intention  was 
signified. 

III.  Codicilli, — Codicilli  and  fideieommissa  drew  their  first 
breath  at  the  same  time,  and  they  were  closely  connected  in 
their  history.  Codicilli  may,  in  fact,  be  regarded  after  the  estab- 
lishment of  the  Jideicommissaria  hereditas  as  the  informal  will  of 
the  Roman  law.  This  will  appear  from  a  comparison  with  the 
teatamentum. 

I.  Comparison  of  codicilli  and  testamentum. 

Before  Augustus'  time,  it  is  agreed,  there  were  no  codicilli  in  law ;  but 
Lucius  Lentulus,  who  also  began  trusts,  brought  them  in.  For  when  he  was 
on  his  deathbed  in  Africa,  he  wrote  codicilli^  confirmed  by  will,  in  which  he 
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fulfilled  his  wishes  ;  others  thereafter  followed  his  authority,  and  made  good 
their  trusts ;  and  Len talus'  daughter  paid  legacies  she  did  not  owe  at  law, 
Augustus,  it  is  said,  then  called  together  the  men  learned  in  the  law,  and  among 
them  Trebatius,  at  that  time  the  greatest  authority,  and  asked  them  whether 
this  could  be  received,  or  whether  the  use  of  codidiii  was  out  of  harmony 
with  the  principles  of  law.  Trebatius^  it  is  said,  advised  Augusttis  what  to 
say  J — that  this  was  most  useful  and  needful  to  the  citizens,  because  of  the 
great  and  long  journeys  there  were  among  the  ancients  ;  on  these,  if  a  man 
ecu  id  not  make  a  will,  he  might  yet  make  cadictiiu  After  this,  when  even 
Labeo  made  codidiU^  no  one  any  longer  doubted  that  codidlii  would  be 
admitted  as  thoroughly  good  at  law.     (J.  :i,  25,  pr.) 

L  Form  of  codicils. 

Of  coduilli  a  man  may  make  more  than  one,  and  they  need  no  formalities 
in  drawing  them  up,     (J,  2,  "^S^Z') 

This  was  the  main  fact.  There  could  be  only  one  valid  will 
— a  formal  documeDt ;  there  might  he  many  codidUi,  and  they 
required  no  eolemnitiee  of  form.  At  first  any  writing  seems  to 
have  been  admitted  as  codidUi,  if  it  showed  an  intention  on  the 
part  of  the  maker  to  distribute  his  property  on  his  death. 
But  letters  that  merely  promised  to  leave  one's  inheritancep 
or  simply  showed  an  inclination  to  do  so,  did  not  constitute 
codicilli.  There  must  be  a  present  intention  actually  to  be- 
queath. (D-  29,  7,  17,)  Even  when  the  testator  had  in  his 
will  confirmed  by  anticipation  only  such  codicilli  as  should  be 
made  nnder  his  own  hand  and  seal,  and  the  codicilli  were  neither 
written  by  him  nor  sealed,  they  were^  nevertheless,  quite  valid, 
(U29,  7,6,  1.) 

Constantine  first  made  the  presence  of  witnesses  necessary, 
but  only  when  the  codicilli  imposed  trusts  on  the  heir  ab  intettato^ 
(C.  Th,  4,  4,  1,)  Afterwards  Theodosius  (iLD.  424)  required 
the  presence  of  five  witnesses^  either  invited  for  the  purpose  or 
meeting  by  accident,  all  to  be  present  together,  and  to  sign  as 
witnesses  if  the  codicilli  were  iu  writing ;  and  if  the  codieilli 
were  not  in  writing,  then  to  prove  the  wishes  of  the  testator, 
(C.  6,36,  8,  3,)  Justinian  relaxed  this  rule- 
Trusts  in  their  early  infancy  depend  entirely  on  the  faith  of  the  heirs.  To 
this  they  owe  not  only  their  substance^  but  their  name.  The  late  Emperor 
Augustus,  therefore,  dragged  them  down  to  the  bonds  of  law  \  and  we  too 
lately,  striving  to  outdo  that  Emperor,  and  on  the  occasion  of  a  case  brought 
before  us  by  that  illustrious  man  Tribonian,  Quaestor  of  our  sacred  palace, 
have  made  a  constitution^  in  which  we  have  arranged  as  follows  :— If  a  tes- 
tator has  entrusted  to  the  honour  of  his  heir  the  surrender  either  of  ao  inherit- 
ance or  of  some  special  thingj  and  the  fact  cannot  be  plainly  shown  either  by 
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writing  or  by  five  witnesses  (the  statutory  number  recognised  in  trusts),  but 
either  fewer  than  five  or  no  witness  at  all  came  in ;  then  whether  it  is  the 
heir's  father,  or  whoever  else  it  maybe  that  chose  the  heir's  faith,  and  wished 
something  to  be  given  up  by  him,  if  the  heir,  in  the  grip  of  bad  faith,  refuses 
to  fulfil  what  his  faith  is  pledged  to,  and  denies  that  affairs  took  this 
course,  and  if  he  that  takes  under  the  trust  puts  the  heir  to  his  oath 
iifter  first  taking  the  oath  de  calumnia  (that  he  brings  no  trumped-up 
charge)  himself, — then  he  must  needs  come  under  the  oath  that  he  heard 
nothing  of  the  kind  from  the  testator ;  or  else,  if  he  refuses,  he  will  be 
compelled  to  discharge  the  trust,  whether  general  or  special,  that  so  the  last 
wishes  of  the  testator  entrusted  to  the  heir's  faith  may  not  utterly  perish. 
These  same  rules,  we  have  resolved,  are  to  be  observed  when  something  is 
left  in  like  manner  to  be  given  up  by  a  legatee,  or  by  one  that  takes  under  a 
trust  If,  then,  he  through  whom  something  has  been  left  admits  indeed 
that  it  has  been  left  through  him,  but  has  recourse  to  legal  subtleties,  he  is 
to  be  compelled  in  any  case  to  discharge  the  trust.    (J.  2,  23,  12.) 

2.  DisherUofL — No  person  could  be  properly  disinherited  by 
codicilli. 

8.  Ijegitim, — ^No  codicilli  were  void  by  reason  of  their  not 
providing  legitim. 

4.  By  codicilli,  again,  no  one  can  be  appointed  heir  nor  disinherited,  even 
although  they  are  confirmed  by  will.  But  he  that  is  appointed  heir  by  will 
can  be  asked  by  codicilli  to  give  up  the  inheritance  to  another  in  whole  or  in 
part ;  and  this  although  the  codicilli  are  not  confirmed  by  will.    (G.  2,  273.) 

By  codicilli,  again,  an  inheritance  can  neither  be  given  nor  taken  away, 
lest  the  law  of  wills  and  of  codicilli  should  be  confounded.  A  disinheritance, 
too,  cannot  therefore  be  made  by  codicilli.  But  though  directly  an  inherit- 
ance cannot  be  thus  given  or  taken  away,  yet  by  a  trust  it  can  be  lawfully 
left  in  codicilli.  By  codicilli  no  condition  can  be  added  to  the  appointment 
of  an  heir,  and  no  substitute  can  be  named  directly.    (J.  2,  25,  2.) 

This  is  the  cardinal  difference  betw*een  a  will  and  codicilli. 
A  will  was  an  instrument  for  the  appointment  of  an  heir.  That 
was  its  essential  function;  all  else  was  unessential  and  col- 
lateral. Codicilli  had  no  validity  unless,  either  by  will  or  aft 
intestato,  an  heir  was  in  possession.  It  is  true  that  indirectly, 
by  fideicommisaumy  an  heir  could  practically  be  appointed, 
superseding  even  the  heir  named  in  the  will,  and  as  time  rolled 
on,  the  distinctions  between  the  heres  and  the  Jideicommissarius 
were  gradually  obliterated ;  nevertheless  the  development  of 
the  law  of  inheritance,  and  the  principle  of  its  growth,  are  not 
intelligible  without  comprehending  the  radical  difference  in 
function  between  codicilli  and  wills.  Hence  the  intimate  rela- 
tion between  codicilli  and  Jideicommissa,  The  latter  could  be 
made  by  will,  but  a  will  was  not  essential  to  them ;  whereas 
codicilli  were  useless  for  the  purpose  of  appointing  an  heir 
except  through  the  medium  otjideiconimissa. 
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5.  As  regards  testamentary  capacity.     No  one  could  make 
eodicilli  who  conld  not  make  a  will.     (D.  29,  7,  6,  8.) 
II.   Codicilli  as  dependent  on  wills. 

1.  Codicilli,  when  there  is  no  will,  impose  a  trust  on  the  heirs 
ab  intestcUo.  They  are  not  mere  appendices  to  wills,  but  may 
be  quite  independent  of  them,  and  indeed  in  a  sense  rivals. 

Besides,  a  man  that  has  made  no  will  may,  when  at  the  point  of  death, 
ask  him  to  whom  he  has  understood  his  goods  will  belong  either  by  statute 
or  by  the  Jus  honorarium,  to  give  up  to  some  one  his  inheritance  in  whole 
or  in  part,  or  to  give  some  thing,  as  a  farm  or  a  slave.  But  otherwise 
legacies  {legato),  unless  under  a  will,  do  not  take  effect.     (J.  2,  23,  10.) 

2.  When  there  is  a  will,  codicilli  may  be  confirmed  or  not  by 
the  will. 

(1.)  Do  codicilli  made  prior  to  the  will  require  to  be  confirmed 
in  the  will  I 

Not  only  after  his  will  is  made  can  a  man  make  codicilli,  but  even  if  he  is 
dying  intestate  he  can  create  a  trust  by  codicilli.  But  when  codicilli  were 
made  before  the  will  was  made,  Papinian  says  they  could  have  no  force 
unless  confirmed  afterwards  by  the  testator's  special  wishes.  The  late 
Emperors  Severus  and  Antoninus,  however,  declared  by  a  rescript  that, 
under  codicilli  preceding  a  will,  a  thing  left  in  trust  may  be  demanded,  if  it  is 
plain  that  the  man  that  afterwards  made  the  will  had  not  drawn  back  from 
the  wishes  he  expressed  in  the  codicilli    (J.  2,  25,  i.) 

(2.)  Whether  made  before  or  after  the  will,  codicilli  are 
regarded  as  a  charge  on  the  testamentary  heirs  alone,  so  that 
if  for  any  reason  the  heirs  named  in  the  will  do  not  take  the 
inheritance,  the  codicilli  fail.  (D.  29,  7,  3,  2.)  Hence,  although 
codicilli  were  not  afiected  by  the  subsequent  agnation  of  a 
SUU8  heres  (D.  29,  7,  19),  yet  if  by  that  means  the  will  was 
broken,  the  codicilli  shared  its  fate.     (C.  6,  36,  1.) 

When  there  was  a  will,  the  codicilli  were  treated  as  part  of 
it,  and  therefore  were  held  to  speak  from  the  date  of  the 
will. 

A  slave  belonging  to  the  testator  at  the  time  of  making  his  will,  bat  afterwards 
sold  by  Mm,  cannot  be  directly  manumitted  by  eodidUi :  if  the  slave  does  not  belong 
to  the  testator  at  the  time  of  making  the  will,  but  does  at  the  time  of  making  the 
eodunUif  the  slave  can  recover  his  freedom  hj  Jtdeicommissum.     (D.  29,  7,  2,  2.) 

A  person  makes  a  wHl,  and  afterwards  is  arrogated.  During  this  time  he  makw 
cocUdUi,  He  is  emancipated,  and  dies.  The  will  is  valid,  but  are  the  oodieiUi  made 
at  a  time  when  the  testamentary  capacity  of  the  testator  was  suspended?  Yes, 
because  the  codicilU  are  read  as  part  of  the  will.     (D.  29,  7,  8,  3.) 

A  testator  makes  a  will  confirming  all  codiciUi,  and  afterwards  in  captivitf 
eodicHU.  He  recovers  his  liberty  and  dies.  The  codiciUi  are  not  valid.  (D.  2^ 
7,  7,  pr.) 
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On  a  question  of  the  solvency  of  the  testator,  when  slaves  are  alleged  to  have  been 
mannmitted  in  fraud  of  creditors  (D.  29,  7,  4  ;  D.  40,  9,  7,  pr.),  or  when  bequests  are 
made  to  persons  bom  after  the  making  of  the  will,  the  codtcUli  are  held  to  speak  from 
the  time  when  they  were  made.     (D.  29,  7,  2,  pr.) 

III.  Wills  construed  as  eodicilli — Clausula  CodicillaAs. 

The  existence  of  rival  kinds  of  testamentary  disposition,  and 
rival  forms  of  bequest,  could  not  permanently  endure.  It  is 
the  nature  of  all  such  innovations  as  Augustus  made,  either  to 
be  obliterated  or  to  change  the  established  usage.  The  triumph 
was  destined  to  be  on  the  side  of  the  newer  form  ;  and  the 
most  complete  vindication  of  the  necessity  and  wisdom  of  the 
I'eform  of  Augustus,  was  when  the  will  itself  was  content  to 
gain  vitality  by  being  upheld  as  codicillu  It  became  usual  with 
testators,  in  making  a  will,  to  say  that  if  for  any  reason  the 
instrument  failed  as  a  will,  it  should  be  regarded  as  eodicilli 
{pro  codicillis  etiam  id  valere),  (C.  6,  36,  8,  pr.)  In  the  absence 
of  such  a  provision,  however,  an  informal  or  imperfect  will  was 
not  supported  as  eodicilli.     (D.  29,  7,  1.) 

The  exact  effect  of  such  a  clause  was  to  enable  the  heirs 
named  in  the  will  to  make  an  election,  whether  they  would 
stand  upon  the  will  or  sue  as  fideieommi$8arii,  treating  the 
testator  as  dying  intestate.  Once  they  had  elected,  they  could 
not  alter  their  choice.  (C.  6,  36,  8,  1.)  This  somewhat  narrow 
construction  was  relaxed  by  Theodosius  (a.d.  424)  in  the  case 
where  a  parent  of  either  sex  appointed  a  descendant  within 
the  fourth  degree  of  agnation  or  third  of  cognation.  In  this 
case,  if  the  heirs  sued  on  the  will  and  were  defeated,  they  were 
allowed  to  fall  back  on  the  codicillary  clause,  and  sue  the  heirs 
ah  intestate  blb  Jideicommissarii  heredes,     (0.  6,  36,  8,  2.) 

"  This  will  I  wish  to  be  valid  in  any  way  it  can,*'  was  held  to  bind  the  heirs  ab 
inUstato,  by  way  of  trust.     (D.  28,  1,  29,  1.) 

"  I  wish  this  also  to  take  effect  in  the  room  of  codiciUi."  This  was  held  to  be 
binding"  by  a  rescript  of  Marcus  Antoninus.     (D.  29,  1,  3.) 

**  I,  Lucius  Titius,  have  written  this  my  will  without  the  help  of  any  one  skilled 
in  the  law.  I  have  rather  followed  what  my  mind  held  rational,  than  striven  after 
an  excessive  and  wretched  nicety.  If  then  I  have  done  anything  irregularly,  or  not  as 
a  skilled  man  would  have  done  it,  the  wish  of  a  man  of  sound  mind  ought  to  be  held  as 
good  as  a  strict  observance  of  legal  forms."  No  one  took  as  heir  under  this  will.  It 
was  held  to  bind  the  bonorum  poseessores  ab  intesUUo  by  way  of  trust.     (D.  31,  88, 17.) 

A  testator  appointed  his  daughter  bis  sole  heir,  and  if  she  failed  to  take  as  heir, 
appointed  hia  grandson  :  he  added,  "  If  neither  my  daughter  nor  grandson  be  heirs,  I 
wish  my  share,  one-half  of  a  farm,  to  belong  to  my  freedmen.'*  Neither  the  daughter 
nor  grandson  took  under  the  will.  No  others  were  appointed  heirs  by  the  will; 
either,  then,  the  gift  to  the  freedmen  was  void,  or  it  must  be  construed  as  a  trust 
binding  on  the  heirs  ab  itUestato,     In  this  case,  owing  to  the  language  of  the  bequest 
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A  son  appointed  hk  mother  heir,  and  charged  her  to  take  an  oath  to  perfonu 
certain  trusts.  The  will  happened  to  be  Toid,  but  the  xDother  took  as  heir  ab  inUdtflfi. 
It  was  inferred  from  the  fact  that  an  oath  was  required,  that  the  testator  denied  tu 
bind  his  mother  by  the  trusts  in  any  event,  whether  the  will  was  valid  or  not  Ac 
cordingly,  the  will  for  this  purpose  took  effect  as  codieiUi,     (D.  81,  77,  28.) 

A  testator  bequeathed  to  a  foster-daughter  her  freedom  and  certain  legadea. 
The  will  was  void,  and  the  testator's  children  succeeded  ab  trUatato.  There  was  no 
dawula  eodtcillaru  in  the  will.  It  was  held,  nevertheless,  that  the  children  were 
bound  to  manumit  the  foster-child,  and  give  her  the  legacies  mentioned  in  the 
defective  will,  because  it  was  presumed,  from  the  affection  entertained  for  her  by  the 
testator,  that  he  meant  his  bequests  to  her  to  take  effect  even  if  his  will  proved 
incomplete  or  defective.     (D.  40,  6,  38.) 


C  HJ^  I>  T  E  R     II. 

INTESTATE  SUCCESSION. 


First— SuooEssioN  TO  Freeborn  Persons. 
Preliminary. 

Names  and  Degrees  of  Relationship. 

At  this  point  it  is  necessary  to  set  forth  how  the  degrees  of  kinship  are 
reckoned.  In  this  we  must  first  of  all  observe  that  they  are  reckoned  in  three 
ways,  by  going  up,  by  going  down,  and  by  going  sideways  {jex  transversOy  ex 
latere)  or  collaterally,  as  it  is  called.  The  kinship  going  up  is  that  of  ascend- 
ants ;  the  kinship  coming  down  is  that  of  descendants ;  and  the  kinship 
reckoned  sideways  is  that  of  brothers  and  sisters  and  their  issue,  and 
agreeably  thereto  of  uncles  and  aunts,  either  on  the  father's  side  or  the 
mother's  side.  The  kinships  going  up  and  coming  down  begin  at  the  first 
degree  ;  the  kinship  that  is  reckoned  sideways  at  the  second.    (J.  3,  6^  pr.) 

In  reckoning  degrees  of  relationship  in  the  Roman  law,  theve  is  nodifferenoe 
whether  we  regard  persons  as  related  through  blood  (cognaii'U  or  as  related  throogk 
sabjection  to  the  patetUu  of  a  common  parent  or  ancestor  (a^moti).     (J.  Z,  6»  8.) 

la  the  line  of  ascendants  or  descendants  each  generation 
counts  one  degree  ;  from  father  to  son  is  one  degree,  from 
grandfather  to  grandson  two  degrees,  and  so  on.  Collaterals 
are  descendants  of  a  common  ancestor,  and  the  degree  of 
propinquity  between  two  collaterals  is  obtained  by  adding 
together  the  number  of  degrees  between  each  and  the  common 
ancestor.  Thus  brothers  are  in  the  second  degree,  each  being 
one  degree  from  the  common  parent ;  first  cousins  are  in  the 


fourth  degree,  because  each  is  the  grandchild  of  a  common 
grandfather  or  grandmother.     (D.  38,  10,  10,  9.) 

The  degrees  of  relationship  are,  of  course,  indefinite,  but  the 
Roman  law  provided  no  special  names  for  persons  in  a  degree 
beyond  the  sixtL 

It  will  be  enough  to  have  shown  thus  far  how  the  degrees  of  kinship  are 
reckoned ;  for  from  these  we  can  plainly  understand  how  we  ought  to  reckon 
the  degrees  beyond  as  well.  Each  new  generation  adds  always  one  degree, 
so  that  it  is  far  easier  to  answer  in  what  degree  each  is,  than  to  mark  out 
each  by  a  name  appropriate  to  his  kinship.    (J.  3,  6,  7.) 

In  Uie  first  degree  there  are — going  up,  a  father,  a  mother ;  coming  down, 
a  son,  a  daughter.    (J.  3,  6,  i.) 

In  the  second  degree  there  are — agoing  up,  a  grandfather,  a  grandmother ; 
coming  down,  a  grandson,  a  granddaughter ;  going  sideways,  a  brother,  a 
sister.    (J.  3,  6,  2.) 

In  the  third  degree  there  are— going  up,  a  great-grandfather,  a  great- 
grandmother;  coming  down,  a  great-grandson,  a  great-granddaughter; 
going  sideways,  a  brother's  or  sister's  son  or  daughter,  and  agreeably  thereto 
an  uncle  or  aunt,  either  on  the  father's  side  or  the  mother's  side  (patruus^ 
€unttaj  avunculus^  matertera),  Patruus  is  a  father's  brother,  called  in  Greek 
«'ar^«(.  Avunculus  is  a  mother's  brother ;  his  specific  name  among  the 
Greeks  is  iiAir^ta^ ;  but  he  is  called  by  the  common  name  ^f/o^  AnUta  is  a 
father's  sister  ;  matertera  a  mother's  sister  :  both  are  called  ^i/bc,  or,  among 
some  people,  n}d/c.    (J.  3?  6,  3.) 

In  the  fourth  degree  there  are — going  up,  a  g^eat-great-grandfather,  a 
great-great-grandmother ;  coming  down,  a  great-great-grandson,  a  great- 
great-granddaughter  ;  going  sideways,  a  brother's  or  sister's  grandson  or 
granddaughter,  and  agreeably  thereto  a  great  uncle  or  great  aunt  on  the 
Other's  side  (that  is,  a  grandfather's  brother  or  sister) ;  and  again,  a 
great-uncle  or  great-aunt  on  the  mother's  side  (that  is,  a  grandmother's 
brother  or  sister) ;  and  a  first  cousin  {jcansoMnus),  male  or  female  (that 
is,  the  issue  of  brothers  or  sisters).  Some,  indeed,  think  that  they  alone 
are  properly  called  consobrini  that  are  the  issue  of  two  sisters  {sorore5\ 
as  if  the  term  were  consorcriniy  and  that  the  issue  of  two  brothers  are 
properly  called  Jrutres  patrueles  (or  if  the  oflfspring  of  the  two  brothers  are 
daughters,  sorores  patrueles  is  the  name) ;  whereas  the  children  of  a  brother 
and  a  sister  are  properly  called  amititU^  and  the  children  of  your  aunt  on 
the  father's  side  {amita)  call  you  consobrinus^  while  you  call  them  amitinu 
(J.  3,  6,  4.) 

In  the  fifth  degree  there  are — going  up,  a  great-great-great-grandfather,  a 
great-great-great-g^andmother ;  coming  down,  a  great-great-great-grandson, 
a  great-great-great-granddaughter;  going  sideways,  a  brother's  or  sister's 
great-grandson  or  great-granddaughter,  and  agreeably  thereto,  a  great-grand- 
uncle  or  aunt,  either  on  the  father's  side  (that  is,  a  great-grandfather's  brother 
or  sister),  or  on  the  mother's  side  (that  is,  a  great-grandmother's  brother  or 
sister)  ;  and  again,  a  son  or  daughter  of  the  brother  or  sister  of  an  uncle  on 
the  father's  side,  of  a  first  cousin  (male  or  female),  or  of  the  child  (male  or 
female)  of  an  aunt  on  the  father's  side ;  as  also  one  nearer  than  a  second 
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cousin  {propter  sobrino)  (male  or  female), — these  are  a  son  and  daughter 
of  a  g^eat-aunt  or  uncle  on  the  father's  side,  or  on  the  mother's  side, 
a.  3,  6,  5.) 

In  the  sixth  degree  there  are — going  up,  a  great-great-great-great-grand- 
father, a  great-great-great-great-grandmother  ;  coming  down,  a  great-grcat- 
great-great-grandson,  a  great-great-great-great-granddaughter ;  going  side- 
ways, a  brother^s  or  sister's  great-great-grandson  or  great-great-grand- 
daughter, and  agreeably  thereto,  a  great-great-grandunde  and  aunt  on  the 
father's  side  (that  is,  a  great-great-grandfather's  brother  and  sister),  or  on 
the  mother's  side  (that  is,  a  great-great-grandmother's  brother  and  sister) ; 
and  again,  a  son  or  daughter  of  a  granduncle  or  aunt  on  the  father's  side 
or  mother's  side  ;  and  again,  a  grandson  or  granddaughter  of  the  brother  or 
sister  of  an  uncle  on  the  father's  side  of  a  first  cousin  (male  or  female),  or 
of  the  child  (male  or  female)  of  an  aunt  on  the  father's  side  ;  as  also  second 
cousins  (male  or  female),  the  children,  that  is,  of  the  brother  or  sister  of  an 
uncle  on  the  father's  side,  or  of  first  cousins,  or  of  the  children  of  an  aunt 
on  the  father's  side.    (J.  3,  6,  6.) 

But  since  truth  is  fixed  in  men's  minds  by  the  faith  that  comes  through 
seeing  more  than  through  hearing,  we  have  thought  it  needful,  after 
recounting  the  degrees,  to  have  them  written  out  in  a  book  at  one  view,  that 
by  this  means  youths  may  be  able  not  only  to  use  their  ears,  but  to  look 
closely  with  their  eyes,  and  so  to  gain  a  most  perfect  knowledge  of  the 
degrees.    (J.  3,  6,  9.)    (See  Table  appended,  taken  from  Theophilus.) 

Paul  (Sent.  4,  11,  7)  observes  that  in  the  €iscending  or 
descending  line  the  reckoning  stops  at  the  sixth  degree,  but 
in  the  collateral  line  relationship  is  reckoned  to  the  seventh 
degree. 

Arrangement  of  the  Subject 
A  man  dies  intestate  if  he  has  not  made  a  will  at  all,  or  if  he  has  made 
it  wrongly,  or  if  the  will  he  had  made  has  been  broken  or  become  null,  or  if 
no  one  is  heir  under  it.    (J.  3,  1,  pr.) 

Taking  the  earliest  and  the  latest  rules  of  intestate  succes- 
sioD,  we  find  that  they  possessed  extreme  simplicity,  but  were 
founded  upon  a  diametrically  opposite  theory  of  relationship. 
In  both  the  property  went  to  the  family,  but  the  word  "  family  " 
meant  a  very  different  thing  in  each  case.  In  the  earliest  times 
the  family  was  based  upon  the  potestas  in  the  most  rigorous 
iashion,  so  that  even  father  and  son,  in  the  absence  of  the 
potestaSy  bore  no  relation  to  each  other  in  law  for  the  purpose 
of  succession.  By  the  latest  rules,  which  were  promulgated 
by  Justinian  after  the  Institutes,  the  family  was  recog- 
nised as  formed  by  the  tie  of  blood,  and  although  the  old 
idea  was  not  wholly  extirpated,  it  remained  as  a  mere  insig- 
nificant vestige,  attesting  in  its  shruukeu  proportions  an 
ancient  and  obsolete  system.     The  earliest  rules  date  from  the 
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SUI   HEREDES. 

XII  Tables:  from  that  period,  and  the  establishmeu 
torian  jarisdiction,  down  to  the  publication  of  the 
Justinian,  there  is  a  vast  interval,  covering  the  ei 
period,  during  which  successive  inroads  were  r 
primitive  law,  all  tending  in  the  direction  of  Jus  i 
reform.  It  is,  therefore,  necessary  to  consider  th  i 
testate  succession  in  three  periods. 

L  Period  of  the  XII  Tables. 

n.  From  the  establishment  of  the  Praetor  to  the  . 
Justinian. 

III.  Final  reforms  of  Justinian's  Novels. 

First  Pkriod.— Thb  XII  Tables, 

By  the  XII  Tables  all  persons  capable  of  inhe  i 
arranged  in  three  groups  or  classes,  in  such  mam 
person  belonging  to  the  second  class  could  succet 
were  any  person  existing  in  the  first  class ;  and  no  ! 
third  class,  subject  to  a  single  exception,  while  th( 
any  in  the  first  or  second  class.  The  classes  were  r< 
known  as  sui  heredesj  agnatij  and  gentiles. 

I. — SUOCESSION  OP  Sui  Heredes, 

1.  A  8UIL8  heres  is  any  one  that  lived  under  the  pote    i 
deceased,  and  was  by  his  death  released  from  the  pot    ( 

The  inheritances  of  intestates  under  the  statute  of  the  XII  Ts 
first  to  the  sui  heredes,    (J.  3,  i,  i  ;  G.  3,  i,  as  restored.) 

Sui  heredes  are  held  to  be,  as  we  have  said  above,  persons  in  i 
of  the  man  that  dies  ;  a  son  or  daughter,  for  instance,  a  grandso 
daughter  by  a  son,  and  a  great-grandson  or  great-granddaughter  * 
son  that  was  himself  the  offspring  of  a  son.  It  makes  no  differei  1 
they  are  descendants  by  birth  or  by  adoption.  Q.  3,  !>  2 ;  \ 
restored.) 

A  grandson  or  granddaughter,  however,  and  a  great-grandsoi 
granddaughter,  are  reckoned  among  the  sui  heredes  only  if  the  pe:  \ 
thtei  has  ceased  to  be  in  the  potestas  of  the  ascendant,  whether  it  i 
that  this  has  happened  or  in  any  other  way,  as  by  emancipatic  ! 
daring  the  time  at  which  a  man  was  dying  his  son  was  inpotestai 
son  by  that  son  cannot  be  a  suus  heres.  This  must  be  undersi  1 
said  also  of  the  rest  of  the  descendants  in  order.  (J.  3,  i,  2  b  ;  i 
restored.) 

•'  Posthumous  children,  that,  if  they  had  been  bom  in  the  ascen : 
time,  would  have  been  in  potesiate^  are  sui  heredes,  (J.  3,  i,  2  c  ;  I 
restored.) 
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grandfather's  lifetime,  if  his  father  dies,  and  afterwards  his  grandfather's  will 
is  abandoned,  becomes  sum  hires.  Evidently,  however,  if  he  were  both 
conceived  and  bom  after  hb  grandfather's  death,  then  if  his  father  dies  and 
his  grandfather's  will  is  thereafter  abandoned,  he  is  not  suus  heres  to  his 
grandfather,  because  he  never  came  into  contact  with  his  father's  father  by 
any  right  of  kinship.  In  the  same  way  also,  among  the  grandlaAer's 
descendants,  he  that  an  emancipated  son  had  adopted  is  never  reckoned. 
Moreover,  while  those  i>ersons  are  not  descendants  as  far  as  relates  to  the 
inheritance,  neither  can  they  seek  botwrum  possessio  as  next  of  kin.  So 
much  for  sui  heredes.    (J.  3,  i,  8.) 

The  same  rule  of  law  applies  to  those  on  whose  account  a  case  under 
the  lex  Mlia  Sentia^  or  under  a  Senatus  Consultum^  is  made  good  after  the 
father's  death,  because  they  too,  if  the  case  had  been  made  good  in  the  iifie- 
time  of  the  father,  would  have  been  in  his  potestas,     (G.  3,  5,  as  restored.) 

These  cases  are  stated,  p.  200. 

The  same  must  be  understood  of  the  son  that  after  a  first  or  second  con- 
veyance is  manumitted  after  his  father's  death.    (G.  3,  6.; 

To  release  a  ¥m  from  the  pUetUu,  he  must  be  mandpated  three  times.  (See  p.  812.) 

With  these  must  necessarily  be  reckoned  those  that,  though  not  the  issue 
of  regular  marriages,  have  yet  been  given  to  the  curiae  of  their  States,  accord* 
ing  to  the  tenor  of  the  constitutions  laid  down  to  meet  such  cases  by  former 
Emperors,  and  thus  obtain  the  rights  of  sui  heredes.  Those,  further,  must  be 
added  that  are  embraced  in  our  constitutions,  in  which  we  have  ordered  that 
if  a  man  unites  himself  with  a  woman  to  share  his  life,  not,  in  the  first  instance, 
with  the  feelings  of  a  husband,  while  yet  she  is  a  person  he  might  marry,  and 
has  children  by  her  that  he  has  formally  owned  to  be  his,  and  afterwards,  as  his 
feelings  go  further,  enters  into  a  duly  drawn-up  marriage  contract  i^tupHalia 
instrununia)  with  her,  and  has  sons  or  daughters, — then  not  only  the  children 
bom  after  die  dowry,  it  is  setded,  are  lawful  children,  and  in  their  £a.ther^s 
potestas^  but  the  earlier  also,  who  have  given  the  later  offspring  the  chance 
of  being  accounted  legitimate.  We  have  resolved,  also,  that  this  shall  hold 
good  even  although  no  issue  is  bom  after  the  contract  for  dowry  is  fiilly 
drawn  up,  or  even  though  those  already  born  are  withdrawn  from  this  light 
of  day.    (J.  3,  I,  2  A.) 

For  an  accomit  of  these  modes  of  aoquiring  the  ^pcMtoM^  see  p.  202. 

2.  When  the  question  is  raised,  whether  a  man  can  be  a  suus  heres^  it  most 
be  asked  of  the  time  at  which  it  is  certain  that  one  died  without  a  will ;  and 
this  happens  also  when  no  one  is  heir  under  a  wiU.  On  this  principle,  if  a  son 
is  disinherited,  and  an  outside  heir  appointed,  and  after  the  son  dies  it  is 
already  certain  that  the  heir  appointed  by  the  Will  will  not  become  heir,  either 
because  he  would  not,  or  because  he  could  not,  then  the  grandson  will 
become  his  grandfather's  heir.  The  reason  is,  that  at  the  time  when  it  is  cer- 
tain that  xht  paterfamiiias  has  died  intestatei  the  grandson  alone  is 
This  is  certain.    (J.  3,  i,  7.) 

For  the  meaning  of  outside  heir  (Atfrei  extraneutt),  see  poUetL 
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1.  Who  are  agnates  (agnati). 

They  are  called  agnates  that  are  allied  by  statutory  kinship.  Statutory  kin- 
ship {fegitima  cognaiid)  is  alliance  through  persons  of  the  male  sex.    (G.  3,  lo.) 

Agnates  are,  as  we  have  declared  in  the  first  Book,  kinsfolk  allied  in 
kinship  through  males,  as  if  kinsfolk  through  one  father.    (J.  3,  2,  i.) 

Brothers,  therefore,  bom  of  the  same  father,  are  agnates  to  one  another  \ 
they  are  also  called  men  of  the  same  blood  {consanguinei) ;  and  it  is  not 
required  that  they  should  have  had  the  same  mother  also.  An  unde  on  the 
father^s  side,  again,  is  an  agnate  of  his  brother's  son,  and  that  son  in  turn 
of  his  uncle.  In  the  same  number  are  first  cousins  (jfratres  patrueUs\  per- 
sons begotten,  that  is,  by  two  brothers ;  they  are  also  called  consobrim.  In 
this  way  we  shall  be  able  to  reach  many  degrees  of  agnation.  Q-  3)  2>  i ; 
G.  3, 10.) 

To  adoption  also  the  legal  relation  of  agnates  owes  its  being.  It  exists^ 
for  instance,  between  sons  by  birth  and  those  their  father  has  adopted  ;  and 
there  is  no  doubt  these  may  properly  be  called  of  the  same  blood.  If,  again, 
one  of  the  rest  of  your  agnates— a  brother,  for  instance,  or  unde,  on  the 
father's  side,  or  even  one  in  a  remoter  degree — adopts  somebody,  then,  no 
doubt,  between  you  there  is  the  relationship  of  agnates.    (J.  3,  2,  2.) 

The  definitioiiB  in  the  text  are  inoomplete.  It  is  true  that  agwxU  are  persons  rdfttod 
through  males  (not  through  females),  but  it  must  be  added  that  suoh  penons  must 
not  have  suffered  a  eapiltiM  demimLfio,  (O.  8,  21.)  This  addition,  however,  mftkestbe 
definition  very  clumsy.  It  is,  therefore,  better  to  define  agnoOi  as  all  penons  th*^  if 
their  common  ancestor  had  been  alive,  would  have  been  living  together  under  his 
poUtUu  at  the  time  of  his  deceasa  Xhe  descendants  of  a  common  ancestor  throogb 
females  are  excluded,  because  the  children  of  a  female  are  under  the  poiatag  of  her 
husband,  and  not  of  her  father.  Her  children  belong  to  her  husband's  famfly,  and 
not  to  her  father's.  Hence  a  capitU  deminutio  is  fatal,  because  it  exthigoishea  the 
potesCcM.    (See  also  p.  198.) 

The  agnatiy  like  the  avi  heredes^  are  thus  connected  through 
subjection  (actual  or  possible)  to  the  j^oteatcM  of  the  same  person ; 
they  have  both,  so  to  speak,  the  same  centre,  but  they  have  a 
different  circumference.  The  aui  heredes  are  the  nearest  to  the 
deceased ;  they  are  those  that  have  been  really  or  in  contempla- 
tion of  law  under  the  potestas  of  the  deceased ;  the  agnati  (if  not 
also  9ui  heroes)  have  never  actually  been  under  the  poiesta^  of 
one  man,  because  the  common  ancestor  has  not  been  alive 
together  with  them. 

3.  It  is  not,  therefore,  who  is  nearest  at  the  time  of  death  that  we  ask  after, 
but  who  is  nearest  at  the  time  at  which  it  is  certain  that  a  man  has  died 
intestate.  If,  however,  a  man  makes  a  will  before  he  dies,  it  seems  better  to 
ask  who  of  the  agnates  is  nearest  at  the  time  at  which  it  is  certain  that  ofr 
one  will  become  heir  under  that  will.    (G.  5,  13.) 

The  nearest  agnate  that  is  asked  after,  if  a  man  has  made  no  will  before 
he  dies,  is  the  nearest  at  the  time  when  he  whose  inheritance  is  in  question 
died.  But  if  he  has  made  a  will  before  he  dies,  the  nearest  that  is  asked 
after  is  the  nearest  at  the  time  at  which  it  first  became  certain  that  no  one 


ivould  become  heir  under  the  wilL  For  it  is  then  only  tha 
l>erly  be  understood  to  have  died  intestate.  Sometimes  tl 
in  coming  to  light,  and  in  this  space  of  time  it  often  hap 
death  of  a  still  nearer,  an  agnate  comes  to  be  nearest  that  ai 
testator  was  not  nearest.    (J.  3,  2,  6.) 

8.  Order  of  succession  among  the  agnates. 

It  is  not,  however,  to  all  the  agnates  at  once  that  the  s        I 
inheritance,  but  to  those  only  that  are  in  the  nearest  degree  ; 
it  first  became  certain  that  a  man  has  died  intestate.    (J.  3, 

In  such  a  right  there  is  no  succession.    If,  therefore,  the 
passes  the  inheritance  by,  or  dies  before  entering  on  it,  then  i       1 
can  avail  themselves  of  no  right  under  the  statute.    (G.  3,  12 

The  rule  was  considered  hanh,  and  was  altered  by  the  Pnetor.   1 

If  there  are  more  degrees  of  agnates  than  one,  it  is  cJei 
that  the  statute  of  the  XII  Tables  calls  in.     If,  therefore,  Toi      1 
is  a  brother  of  the  deceased,  and  another  brother's  son  o      1 
father's  side,  the  brother  is  preferred.    Although,  too,  the  s 
singular  number  in  calling  in  the  nearest,  there  is  no  doubt  t 
more  than  one  of  the  same  degree  all  are  to  be  admitted.     In< 
too,  is  properly  understood  of  more  degrees  than  one ;  and 
doubt  that,  although  there  may  be  only  one  degree  of  aghai 
ance  will  belong  to  them.    (J.  3,  i,  5.} 

4.  The  agnates  that  succeed  take  equal  shares. 

If  the  deceased  has  a  brother  and  a  brother's  son,  as  may 
from  the  above,  the  brother  is  first,  because  he  comes  first  ii     I 
in:  the  case  of  sat  heredes  the  law  has  been  differently  ini 

3^  15.)     . 

If,  however,  the  deceased  has  no  brother  alive,  but  has  bro 
che  inheritance  belongs  to  them  all.    But  a  question  has  been  i 
in  case  the  children  chance  to  be  unequal  in  number — as  byoi 
or  two,  and  by  the  other  three  or  four — the  inheritance  is  to  be    1 
by  counting  stocks  (as  is  the  rule  of  law  among  sui  heredes)    : 
counting  heads.    It  has,  however,  long  been  the  received  opinic 
be  divided  by  counting  heads.    The  inheritance  will  therefo  i 
into  as  many  parts  as  there  are  persons  on  both  sides,  so  tl  i 
Cake  one  part    (G.  3, 16.) 

.    III. — Succession  of  Gentiles, 

If  there  is  no  agnate,  the  same  statute  of  the  XII  Tables  ca  \ 
the  gens  to  the  inheritance.    Who  they  are  we  have  related  in    I 
of  our  Commentaries  ;  and  since  we  have  there  called  attenti< 
that  the  whole  law  relating  to  them  has  become  obsolete,  it  i; 
here,  too,  to  handle  the  subject  more  nicely.    (G.  3,  17.} 

This  Bueceasion  had  fallen  into  disuse  in  the  time  of  XJlpian.     (Mos. 
Collat  16,  4,  2,  1.) » 

*  **Si  offnatuB  nee  etcU,  getUUet  familiam  kaberUo"    (Ulp.  Frag.  2C 
i%  no  agnftte,  let  the  men  of  the  gent  have  the/amiZto. 
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upon  which  Gains  probably  threw  light,  but  of  which  we  are 
deprived  by  an  unfortunate  lacuna  in  the  MS.  Cicero  (Top  6) 
gives  the  following  marks  of  **  getitiles"  They  are  persons 
bearing  a  common  name  (as  the  gens  Claudia,  the  gens  Cornelia), 
sons  of  freebom  men,  descendants  of  men  whose  blood  was 
never  tainted  with  slavery,  and  who  have  never  suffered  a  loss 
of  status.  This  definition  is  purely  negative  except  in  one 
pointy  and  that  the  point  upon  which  least  information  was 
necessary  ;  namely,  that  the  members  of  a  gens  bore  a  common 
name.  According  to  Cicero,  two  classes  could  not  be  members 
of  a  gens;  (1)  descendants  of  freedmen,  and  (2)  those  that  had 
suffered  a  capitis  denUntUio.  This  last  point  equally  characterises 
agnates  and  sui  heredes.  Does  it  suggest  that  there  is  a  relation 
between  agnati  and  gentiles,  like  that  between  agnati  and  stn 
heredes  f  May  we  hold  that  just  as  sui  heredes,  descendants  of  a 
living  parent,  are  to  agnatic  descendants  of  a  common  deceased 
ancestor,  so  these  in  turn  are  to  gentiles^  descendants  of  a 
common  mythical  ancestor  t 

One  fact  must  weigh  heavily.  The  fttct  that  gentiles  inherited, 
proves  that  in  the  society  in  which  the  gens  was  a  living  unit, 
there  was  a  deep  organic  connection  between  it  and  that 
patriarchal  constitution  of  the  family  upon  which  the  rights  of 
sui  heredes  and  agnati  were  based.  The  right  of  inheritance  is 
the  last  to  be  capriciously  disposed  of,  and  the  manner  of  its 
disposition  is  one  of  the  safest  indications  of  social  structure. 
Doubtless  in  its  development  a  nation  may  outgrow  an  earlier 
law  of  intestate  succession,  and  of  this  the  whole  history  of 
Roman  law  is  one  prolonged  illustration ;  but  originally  the 
law  must  have  been  in  harmony  with  the  strongest  forces  in 
the  social  organisation.  No  explanation  of  the  gens,  therefore, 
can  be  regarded  as  satisfactory,  which  sees  in  the  gens  only  an 
artificiaUy-formed  political  body. 

In  the  time  of  Gaius,  although  apparently  not  in  the  agpe  of 
CSoero  (De  Orat.  1,  39),  the  claims  of  the  gens  were  extinct,  and 
our  information  regarding  it  is  accordingly  very  meagra  With 
our  present  information  it  is  not  possible  to  construct  upon 
evidence  an  entirely  satisfactory  account  of  the  Roman  gen9 : 
but  the  institution  of  the  gens  was  not  peculiar  to  Rome  ;  it  is 
iound  in  the  Greek  States,  and  in  various  parts  of  the  world. 
One  thing  appears  quite  certain :  the  gens  was  not  a  for* 
tnitous  or  artificial  concourse  of  individuals ;  it  had  a  certain 


organic  UDity  and  life.  It  had  a  common  worship,  and  the 
object  of  the  worship  was  the  deified  founder  of  the  gens;  it 
had  also,  in  some  instances  at  least,  a  common  tomb.  It  would 
seem  also  that  the  gens  was  answerable  for  the  debts  of  one  of 
its  members,  and  bound  to  ransom  any  member  that  fell  into 
captivity.  (Livy,  5,  32  ;  Dion.  HaL  13,  5.)  Each  gens  also  had 
its  chief,  who  was  at  the  same  Iftne  judge,  priest,  and  military 
leader.  (Dion.  Hal.  2,  7 ;  9,  5.)  It  was  the  assembly  of  the 
gentet  {Camitia  Curiata)  that  sanctioned  arrogation  and  the  early 
form  of  wiUa  Lastly,  the  very  name  (gens  gignere  genitar) 
implies  the  theory  at  least  of  a  common  descent,  which  theory 
is  strengthened  by  the  members  continuing  to  bear  a  common 
name. 

Keeping  these  facts  in  view,  we  may  accept  as  not  altogether 
improbable  the  theory  advanced  by  M.  De  Coulanges  (La  Cit^ 
Antique).  He  argues  with  much  plausibility  that  the  gens  is 
simply  the  patriarchal  family  in  a  state  of  decay.  The  earliest 
records  of  Roman  law  are  distinguished  by  the  absence  of 
primogeniture,  and  the  equal  division  of  property  among  the 
sui  heredes;  but,  according  to  M.  De  Coulanges,  the  fact  was 
exactly  the  reverse  in  those  earlier  ages  when  the  femily  was 
the  only  body  politic.  The  patriarchal  family  was  based  on 
primogeniture,  and  the  eldest  son  succeeded  to  the  power  ot 
the  father  and  ruled  the  younger.  When,  however,  the 
younger  sons,  on  the  growth  of  the  CSty,  achieved  their  inde^ 
pendence,  they  naturally  split  up  into  different  families,  retain- 
ing a  connection  only  through  common  worship  and  sacrifices 
under  a  chief.  According  to  this  view,  the  members  of  a 
branch  family  were  agnail,  while  the  members  of  the  several 
branches  were  genUUs  to  each  other.  If  this  be  the  correct 
account,  the  succession  of  the  gentiles  is  founded  on  the  same 
principle  as  the  succession  of  the  sui  Iieredes  and  ognatL  It  is 
based  on  the  potestas  removed  one  degree  further  ofi:  In  that 
case,  the  intestate  succession  of  the  XII  Tables  may  be 
described  as  consisting  of  three  concentric  but  clearly  dis- 
tinguished circles  round  one  centre — the  potestas.  A  paterfamilias 
dies.  The  first  entitled  to  succeed  are  those  that  actually  were 
under  bis  potestas  {sui  heredes).  The  next  are  those  that  are 
descended  from  a  common  (historical)  ancestor  through  males 
{agnaii).  If  there  are  none  of  these,  we  take  a  larger  sweep. 
Those  succeed  who,  through  bearing  a  common  name,  worship- 
ping a  common  object  (a  deity  sacrificed  to  by  the  gens  alone), 


and  owing  to  each  other  mutual  help,  may  plausibly  claim  to 
be  descendants  of  a  common  ancestor,  who  also  might  have 
exercised  poteatas  over  them  all.  If  this  be  so,  it  was  natural 
that  rights  founded  on  the  potestaa  by  so  remote  a  connection 
should  first  give  way,  centuries  before  the  rights  of  the  agnates. 
This,  at  all  events,  was  the  march  of  events. 

Sboond  Period.— From  ro.  366  to  aj),  548. 

The  principle  of  the  Roman  family  was  the  absolute  supre- 
macy of  its  head  He  alone  had  legal  rights.  Bat  the 
tendency  of  Roman  law,  from  the  first  time  we  get  a  glimpBe 
of  it,  was  to  break  down  the  family  autonomy,  and  bring  all  its 
members  under  the  direct  and  immediate  control  of  the  State. 
The  sovereignty  of  the  State  superseded  and  swallowed  up  the 
sovereignty  of  the  head  of  the  family.  This  movement  implied 
a  steady  process  of  emancipation  of  the  subordiaate  members  of 
the  family ;  but  that  had  proceeded  a  considerable  way  before  it 
effected  any  changes  in  the  rules  of  intestate  succession.  The 
old  law  stood  inflexibly  on  the  family  as  constituted  by  the 
potestcis,  and  sternly  disregarded  the  closest  ties  of  blood.  The 
history  of  intestate  succession  is  a  history  of  the  suoceesive 
steps,  generally  forward,  rarely  backward,  in  the  direction  ot 
recognising  the  family  as  founded  on  the  tie  of  blood  The 
work  was  undertaken,  in  the  first  instance,  by  the  Praetors ; 
and  the  instrument  he  employed  was  the  bonorumpossssaiom 

BoNORUM  Posssssia 

So  far  as  the  rights  and  duties  of  a  universal  succeesor  to  a 
deceased  person  are  concerned,  there  was,  as  we  have  seen 
(p.  744),  no  difference  in  substance  between  herediias  and 
bonorum  possessio.  A  person  who  obtained  such  a  universal 
succession  by  the  Prfotorian  Interdict,  and  not  by  a  petitio 
hereditaUsy  was  a  bonorum  possessor,  whether  his  title  was  de» 
rived  solely  from  the  edict  of  the  Praetor,  or  whether  it  was 
good  also  by  the  jus  civile.  Bonorum  possessio  means  equitable 
or  Pradtorian  inheritance ;  the  bonorum  possessor  is  an  equitable 
or  Praetorian  heir,  as  the  heres  is  a  legal  heir.  Every  here$  waa 
entitled  to  ask  for  and  rely  upon  the  equitable  or  Preetorian 
title,  if  he  thought  fit ;  but,  in  the  later  stages  of  the  edict,  at 
all  events,  it  often  happened  that  the  equitable  excluded  the 
legal  heir. 


Bonorum  possesno  is  composed  of  two  words,  which,  in  this 
conjunction,  are  used  in  a  sense  different  from  the  meaning  of 
the  words  taken  separately.  Bona  in  the  law  of  property 
means  corporeal  things  on  the  way  to  become  property  by  the 
operation  of  usucapio  (p.  263)  ;  but  in  this  connection  means  a 
universal  succession  to  a  deceased  person.  "Bona  .  .  .  uni- 
versitatis  cujusque  successionem,  qua  succeditur  in  jus  de* 
mortui,  suscipiturque  ejus  rei  commodum  et  incommodum; 
nam  sive  solvendo  sunt  bona,  sive  non  sunt,  sive  damnum 
habent,  sive  lucrum,  sive  in  corporibus  sunt,  sive  in  action!* 
bus."  (D.  37,  1,  3,  pr.)  Again,  possessio  is  not  to  be  understood 
in  the  sense  it  bears  in  the  law  of  Property ;  for  it  means  pos- 
session of  a  right,  and  not  of  a  corporeal  object — [est  enim  juris 
magisf  quam  corporis^  possessio  (D.  37,  1,  3, 1)] — the  exact  anti* 
thesis  otpossessio  as  understood  in  the  law  of  Property  (p.  392). 
There  is,  nevertheless,  a  certain  propriety  in  the  phrase  bonorum 
possessio ;  for  it  indicates  the  identity  of  method  by  which  the 
Praetor  reformed  the  law  of  Property  and  the  law  of  Inherit- 
ance. Attention  has  been  already  drawn  (p.  372)  to  the 
similarity  of  objects  and  method  of  the  Praetor  in  amending 
those  departments  of  law.^ 

Those  that  the  Praetor  alone  calls  to  the  inheritance  do  not  become  keirs 
at  strict  law,  for  the  Praetor  cannot  make  an  heir  ;  that  can  be  done  only  by  a 
statute  (!ex)y  or  a  like  means  of  settling  the  law  (juris  constitutio) — a  Senaius 
Consuiiumy  for  instance,  and  the  imperial  constitutions.      But  when  the 


^  In  alterinjj^  the  law  of  Ownership,  the  PrsBtor  had  two  main  objeots  in  view 
—(1)  To  remedy  the  inconvenience  of  too  strict  an  attachment  to  formal  convQiy- 
ances ;  and  (2)  to  extend  the  enjoyment  of  property  to  persons  that  oould  not  be 
owners  by  the  dyil  law.  The  Prstor  pursued  analogous  objects  in  the  case  of 
Inheritance  ;  parUy  he  admitted  a  less  formal  mode  of  executing  a  will,  and  partly 
he  gave  inheritances  to  persons  that  could  not  succeed  according  to  the  old  law  of 
Rome.  The  mode  of  the  Pretor*s  action  is  also  similar.  A  Praetor  could  not 
make  a  hereM  as  he  could  not  give  the  dcminiam  ex  jure  Quiritium  ;  but  just  as  he 
bestowed  the  practical  enjoyment  of  property  under  the  name  of  jpoueitia,  lo  he 
in  effect  made  heirs  under  the  name  of  bonorum  poaaetaores. 

But  while  these  points  sufficiently  attest  an  identity  of  aim  and  method  In  tha 
Praetor's  action,  there  is  one  notable  point  of  difference.  The  intereai  of  a  Praetorian 
owner  {poBsettor)  and  of  a  Praetorian  heir  {bonorum  poaaeuor)  has  the  same  juridical 
character ;  but  the  investitive  facts  creating  the  interest  are  entirely  different  A 
chief  element  in  the  title  to  Praetorian  ownership  is  physical  occupation,  and  there- 
fore the  remedies  were  either  to  retain  or  to  recover  possession.  (See  p.  357.)  Practi- 
cally, tradUio  was  the  transvestitive  fact  of  Praetorian,  as  mancipatio  was  of  Quiritarian 
ownership.  But  from  the  nature  of  the  case,  "  delivery,"  as  a  mode  of  acquisition, 
was  inapplicable  to  Inheritance.  Thus  the  idea  of  "  physical  occupation,'*  which  bnlk« 
so  larg^y  in  the  law  of  Ownership,  has  no  place  in  the  law  of  Inheritance  :  on  tha 


rraetor  gives  them  donorum  possesstOj  they  are  settled  m  the  position  ot  tne 
heirs,  and  are  called  bonorum  possessores.  In  addition,  there  are  also  many 
other  degrees  the  Praetor  has  made  in  giving  bonorum  possession  his  aim 
being  that  no  one  should  die  without  a  successor.  For  the  right  of  coming 
to  take  inheritances  which  the  statute  of  the  XII  Tables  settled  within  very 
narrow  bounds,  has  been  broadened  greatly  by  the  Praetor  on  the  g^rounds  of 
goodness  and  fairness  (ex  bono  et  aequo).    G*  3i  9,  2  ;  G.  3,  32.} 

A  bonorvm  possessor  recovered  the  property  belonging  to  the 
person  whom  he  succeeded  by  the  Interdict  Quorum  Bonorum; 
and  he  could  sue  the  debtors,  and  be  sued  by  the  creditors  of 
the  deceased  by  utiles  actiones,  in  which  it  was  feigned  that  he 
was  heir.     (D.  43,  2,  2 ;  Ulp.  Frag.  28, 12 ;  G.  3,  81.) 

To  gain  possession,  an  interdict  called  after  its  first  words,  quorum 
bonorum,  is  granted  to  the  bonorum  possessor.  Its  force  and  effect  are  this : 
When  bonorum  possessio  has  been  given  to  a  man,  then  this  interdict  binds 
any  actual  possessor  (whether  as  heir  or  as  possessor)  of  goods  so  given  to 
restore  them  to  the  bonorum  possessor.  A  man  possesses  as  heir  when  he 
believes  himself  to  be  the  heir.  He  possesses  as  possessor  when  with  no 
right  at  all  he  is  in  possession  of  property  belonging  to  the  inheritance,  or 
even  of  the  whole  inheritance,  though  he  knows  it  does  not  belong  to  bim. 
This  interdict  is  called  for  gaining  possession  {adiptscendae  possessiams}, 
because  it  is  of  use  to  him  only  that  now  for  the  first  time  tries  to  gain  pos- 
session of  property.  If,  therefore,  a  man  gains  possession  and  then  loses  it, 
this  interdict  is  of  no  use  to  him.    (J.  4,  15,  3 ;  G.  4,  144.) 

The  terms  of  the  Interdict  were  m  follow  : — "  Quoram  Bonorum  ex  edicto  meo 
ffli  pomeasio  data  est  quod  de  his  bonis  pro  herede  aut  pro  possessore  possides  poaside- 
resve,  si  nihil  usucaptum  esset :  quod  quidem  dolo  malo  fedsti  uti  desineres  pooaden 
idillireslatuaiL"    (D.  48,  2»  1,  pr.) 

contrary,  the  object  of  the  Interdict  Q^orvm  Bonorum  is  to  acquire  poesesdoB.  Hia 
faivestitive  facts  of  the  PrsBtorian  Inheritance  are  either  an  informal  will  of  a  teatator 
complying  with  the  requirements  of  the  edict  {secundum  tabuUu)^  or  a  place  in 
the  Pratorian  scheme  of  intestate  succession,  and  that  in  two  ways— either  m 
the  absence  of  a  will,  or  by  Pr»torian  invalidation  of  a  will  {contra  iabuias). 
In  each  of  the  three  departments,  Property,  Contract,  and  Inheritance — and 
to  these  will  presently  be  added  Procedure — tiie  Prstor  had  to  deal  with  aimilar 
eyils,  and  he  applied  similar  remedies.  It  is  only  in  the  case  of  Ownerah^ 
that  the  idea  of  physical  occupation  emerges;  and  that  may  be  said,  in  a 
senae^  to  be  acddentaL  ^e  Prsstor,  it  may  without  extravagance  be  aappooe^ 
while  establishing  equitable  ownership,  might  have  adopted  some  other  tnas- 
vestitive  fact  than  "delivery;"  he  might,  for  instance,  have  taken  »  aeafod 
writing  at  his  mode  of  conveyance.  No  doubt  there  were  in  the  circnmstancee  under 
which  his  jurisdiction  was  developed  reasons  for  preferring  **  deliveiy ; "  bat  it  ■ 
oompletely  to  invert  the  order  of  ideas  to  suggest  that  it  was  out  of  any  ati|ipoeed 
moral  dahn  attached  to  physical  occupation  that  the  scheme  of  Interdiet-Pceeeesioa 
tooik  its  rise.  That  theory  is  shaken  to  its  foundation  by  the  fact  that  we  fiail 
in  the  caae  of  Inheritance  a  complete  system  of  Prstorian  rights  and  xemedis^ 
exactly  at  in  ownership^  but  to  which  the  idea  of  physical  occupation  ia  wlwltf 
farelevaat. 
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ciairo  as  bonorum  possessor  W€U9  enough.  Alter  this,  aTid  not 
before,  the  claimant  could  proceed  upon  the  interdict  Quorum 
Bonorunk 

Former  emperors  have  well  provided  for  this  case  too,  that  no  one  might 
be  anxious  about  demanding  bonorum  possessioj  but  that  if  in  any  way 
whatever,  within  the  appointed  times,  he  has  shown  some  token  of  claimiBg 
it,  he  may  have  the  full  benefit  thereof.     (J.  3,  9,  12.) 

Since,  therefore,  the  Praetor  had  brought  in  many  forms  of  successions 
and  had  arranged  them  in  order,  and  since  in  each  form  of  succession  often 
several  persons  appear  in  different  degrees,  that  creditors*  actions  might  not 
be  put  off,  but  that  they  might  have  persons  to  summon,  and  that  they  might 
not  lightly  be  put  in  possession  of  the  goods  of  the  deceased,  and  in  that 
way  look  after  themselves,  the  Praetor  appointed  beforehand  a  fixed  time 
for  demanding  bonorum  possessio.  To  descendants,  therefore,  and  ascend- 
ants, both  by  birth  and  by  adoption,  he  gave  to  demand  bonorum  possessic 
the  space  of  a  year,  to  all  others  a  hundred  days.    (J.  3,  9,  9.) 

If  within  this  time  no  one  demands  bonorum  possession  his  right  accrues 
to  persons  in  the  same  degree ;  or  if  there  is  no  one  in  that  degree,  then  to 
the  rest  in  the  order  in  which  the  Praetor  promises  them  bonorum  possessic 
under  the  edict  on  succession,  exactly  as  if  he  that  went  before  had  not 
been  in  that  number.  If,  however,  any  one  rejects  the  bonorum  fiossessia 
so  bestowed  on  him,  the  Praetor  does  not  wait  until  the  time  he  appoints 
beforehand  has  run  out,  but  at  once  admits  the  rest  under  the  same  edicL 
G-  3,  9,  10.) 

In  demanding  bonorum  possession  days  he  might  use  {utiles)  are  alone 
considered.    (J.  3,  9,  11.) 

Tempu9  vtUe,  Tempus  oonUnwtm, 

Tempua  conHimum  ia  time  measured  in  the  ordixuu-y  w»y,  including  vwexj  day 
between  the  two  dates  in  question.  . 

Temput  utae  is  when,  for  some  special  reason,  all  the  days  between  two  given  date* 
are  not  reckoned,  bat  some  of  them  are  excluded  from  the  oalculation.  Thoa,  am 
ascendant  claiming  bonorum  postenio  must  a^pply  within  a  year ;  but,  as  he  oould  noi 
apply  on  days  when  the  Protor  did  not  sit,  he  was  entitled  to  865  days  of  the  days  on 
whic^  the  Preetor  did  sit,  thus  extending  the  time  to  a  year  and  a-half  or  more.  In 
like  manner,  it  may  happen  that  one  of  the  parties  is  temporarily  unable  to  appear  in 
appUcations  that  cannot  be  heard  ex  parte  (ie.,  in  the  absence  of  the  other  aide),  mi  if 
he  is  a  prisoner  of  war  or  absent  on  the  service  of  the  State,  or  in  prison,  or  detaiaBii 
by  stress  of  weather  or  other  cause,  and  he  cannot  appoint  an  agent ;  in  these  caaea, 
utUe  tempua  ia  reckoned,  ».«.,  only  the  times  when  the  application  could  be  made. 
(D.  44.  8,1.) 

The  cases  in  which  bonorum  poasessio  was  allowed  include 
both  testaments  and  intestacy.  In  cases  of  testament,  the 
Praator  granted  possession  contra  tabulas,  superseding  the  legal 
heres^  or  secundum  tabulas,  to  the  legal  Iieres ;  or,  in  the  absence 
of  a  will^  to  the  successors  as  arranged  in  the  Prs&torian  edict. 

The  right  of  bonorum  possessio  was  brought  in  by  the  Praetor  to  amend 


the  old 
thePrae 
made  a 

Some 
but  ratb 
it  in  acc( 
pointed  ] 
seals  of] 
Miredes  s 
seems  in 
Anwrum 
an  interd 
any  case 
belongs  t 

A  sevc 
best  of  p 
sessio  to  t 
any  statui 
numbered 
vnth  thost 
ordinary  . 
those  that 
Emperors 
case  of  int 


Butoffcc 
way  that  \  i 
called  bone 
a  will  is  rij  i 
inheritance 
the  will,  an  : 
the  less  the  i 
can  ask  bor  \ 
heritance  b ! 
himself  ma: 
mtestate  di^ : 
content  witi  i 
open,  but  n< ; 
inheritance, 
bdongs  by  i 
ask  bonarun\ 
he  will  have 
other  like  ci\ 
commentarii 

But  those 
that  either  v> 
wards  broke 


Digitized  by  VjOOQIC 


will  have  the  bonorum  possessio  {cum  re)  both  in  name  and  in  fact  If,  how- 
ever, the  inheritance  can  be  called  away  from  them,  they  will  have  it  in  name 
but  not  in  fact  {sine  re),    (G.  2,  148.) 

For  if  an  heir  has  been  appointed  according  to  the^W  civile^  either  under 
the  first  or  under  a  later  will,  or  if  there  is  an  heir  by  1^^  right  in  case 
of  intestacy,  he  can  call  the  inheritance  away  from  them.  But  if  there  is  no 
other  heir  according  to  the/ttf  civile^  they  can  themselves  keep  the  inherit- 
ance if  they  are  in  possession ;  and  if  not,  they  have  against  those  that  are 
in  possession  of  the  goods  an  interdict  to  gain  possession  thereo£  Some- 
times, however,  although  there  is  an  heir  appointed  in  the  will  according  to 
the/ftf  civile^  or  determined  by  statute,  the  heirs  appointed  in  the  will  are 
preferred.  This  is  the  case,  for  instance,  when  the  will  is  not  rightly  made 
merely  because  the  familia  was  not  sold,  or  because  the  testator  did  not 
speak  the  declaratory  words  {nuncupatio\  In  this  case  they  can  defend 
themselves  against  the  heir  by  the  excepHo  doli  mali.    (G.  2, 149.) 

Origin  of  Bonorum  Possessio. 

Ib  bonorum  ponenio  to  be  traced,  like  the  Iaw  of  pouessioD,  to  the  needs  of 
pmreffrkUt  !■  the  law  of  inheritance  an  illiutration  of,  or  an  exoeptlon  to^  the  rale 
that  eveiy  department  of  Roman  law  was  profoundly  aflboted  by  the  preeenoe  of  a 
laige  alien  population  in  Home  f  In  the  first  edition  of  thia  work,  no  attempt  waa 
made  to  connect  the  origin  of  bonorvm  po$8e$Ho  with  the  requirementa  of  pm^imL 
Two  factB  aeemed  to  discourage  any  auch  suggestion.  On  the  one  hand,  aa  bonormm 
potoestio  waa  the  meana  by  which  the  Praetor  modified  the  law  of  testamenta  and  of 
intestate  snocesaion  for  Boman  dtizens,  there  appeared  to  be^  without  going  o«rtnde 
the  ju9  eMle,  a  su£Sdent  vera  eauta  to  account  for  the  introduction  of 
poueaio.  On  the  other  hand,  although  bonorum  ponenio  is  the  only 
to  us  whereby  the  Prstor  could  deal  with  the  property  of  deceased  aliena,  yet  tliete 
is  no  ref erance^  so  f ar  aa  known  to  the  author,  in  the  whole  eorpue  Juria  ooonactii« 
peregrM  in  any  way  with  bonorvm  posteuio. 

But  further  consideration  leads  to  the  belief  that  these  arguments  are  stronger  m 
appearance  than  in  reality.  A  good  reason  can  be  given  why,  even  aupposing  that 
iofionimpoffWMio  waa  constantly  employed  by  aliena,  no  mention  should  be  made  of  tiie 
fact  in  the  corpus  juris.  That  work  is  a  collection  of  rules  of  law  ;  but  queatunu 
affecting  the  succession  to  a  peregrinut,  whether  he  died  with  or  without  a  wiO,  were 
questions  of  fact  and  not  of  law.  The  disposition  of  the  property  of  a  deoeaaed  alioB 
was  governed  by  the  law  of  the  State  to  which  he  belonged  (Ulp.  Fh«.  20,  14),  aad 
waa  therefore  a  question  of  foreign  law— that  ii^  so  far  as  the  Roman  lawyers  were 
concerned,  a  question  of  fact.  The  sUence  of  the  jurists  with  regard  to  the  snnnnnsinii 
of  persgrmi  is  thus  intelligible,  and  ia  quite  consistent  with  the  suppcsitioiL  that  it 
was  a  matter  of  daily  occurrence  to  grant  bonorum  poueuio  to  the  heira  cf  dnrwacri 


The  argument  that  the  wanta  of  Boman  oitizena  were  Buffident  to  ezplaia  tlw 
Introduction  of  bonorum  poneuio  ib  not  condusive ;  for  the  facts  ¥rould  be  cocaaatsat 
with  the  Buppontion  that  bonorum  poaseaaio  was  brought  in  first  for  j»ei^^rtiia  and 
afterwards  extended  to  dtiaens.  This  indeed  appeara  to  have  been  actuaUj  what 
happened.  It  is  the  opinion  of  several  writers  that  in  the  time  of  CSoero  (see  (a 
Verrem  IL  lib.  L  44-46,  quoted  by  Moyle^  p.  467),  bonorum  potteuio  waa  graated,  is 
the  case  of  dtisena,  only  to  heredes,  having  a  title  by  the  iiw  dmle;  and  that  it  wm 
considerably  later  before  the  Protor  ventured  to  use  bonorum  poueetio  as  a  means  of 
ousting  the  legal  in  favour  of  the  equitable  hehr.    If  this  view  be  ooneetk  it  ahtt^ 
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proves  that  bonorum  poisesno  was  not  introduoed  for  citizens,  inasmuoh  m  the  htrm 
had  a  complete  remedy  by  the  peUHo  heredUatit,  It  would  be  inconsiBtent  with  the 
tradition  of  Pnetorian  reform  to  aappoee  that  he  would  haye  introduced  an  Interdict 
(fuorum  bonorum)  to  give  effect  to  bonorum  postetHo^  for  the  sake  of  those  who^  witfap 
out  being  bonorum  posHUoret,  had  ample  means  of  enforcing  their  lii^ts.^ 

This  consideration  is  strengthened  by  the  fact  that  it  was  not  the  grant  of  bonormm 
po»e$iio  by  which  the  Prastor  dispossessed  the  legal  heir.  That  grant  had  no  such  eflfoct 
From  the  passages  given  above,  it  appears  that  bonorum  pouesHo  might  cany  nothing 
with  it  {Hne  re).  The  legal  heir  was  not  defeated  by  such  a  grants  but  by  tiie  denial 
of  his  petUio  heredUtUit.  It  was  only  when  the  Pnetor  boldly  permitted  a  bonorum 
poueuor  to  set  up  the  plea  of  bad  faith  {exceptio  doU  malt)  against  the  legal  heir,  that 
the  latter  was  d^nived  of  his  legal  rights. 

Two  centuries  before  Cicero,  the  Prsetor  Peregiinus  was  appointed,  and  must  have 
had  constant  occasion  to  settle  disputes  in  which  the  succession  to  a  peregrinui  was 
in  question.  The  probability,  therefore,  is  that  long  before  the  Pnetor  ventured  to 
alter  the  laws  of  inheritance,  the  grant  of  bonorum  postesno  in  the  case  of  aliens  was 
of  common  occurrence ;  and,  inasmuch  as  the  Prstorian  remedies  were  generally  more 
convenient  than  the  old  procedure,  we  can  have  no  difficulty  in  believing  that  even 
heirs-at-law  would  resort  to  the  newer  and  more  beneficial  remedy.  Gains  (8,  84) 
says  that  frequently  the  here$  asked  for  bonorum  posteuio  for  the  purpose  of  availing 
himself  of  the  interdict  Quorum  Bonorum,  and  he  promises  to  state  at  a  later  stage 
the  reasons  for  his  preference.  Unluckily  he  does  not  redeem  his  promise,  but  the 
fact  remains  that^  as  mi|^t  be  expected,  heredei  did  sometimes  take  out  a  Pnstorian 
title,  although  they  had,  as  heredet,  a  complete  remedy  by  thejiM  cMlc 

If  the  introduction  of  bonorum  poMUBiio  is  to  be  ascribed  to  the  necessities  of  the 
pertgrini,  we  can  more  readily  understand  the  toleration  that  was  shown  to  the 
Praetor's  interference  with  the  laws  of  succession.  Such  interference  was  certainly  an 
extraordinary  stretch  of  equitable  jurisdiction,  though  Niebuhr  goes  too  far  in  asserting 
its  impossibility.  "  That  any  magistrate  should  have  been  entitled  to  introduce  rules 
of  succession  tending  to  undermine  those  which  were  established  by  law,  is  a  thing 
so  monstrous,  that  no  man  of  sense  can  deem  it  possible,  if  he  will  only  attempt  to 
conceive  it  in  practice."  The  supposition  would  be  monstrous,  if  we  supposed  that 
the  edict  was  introduced  all  at  once  in  the  shape  in  which  we  find  it  in  the  time  of 
Hadrian ;  but  the  final  result  was  reached  by  small  and  ahnost  imperceptible  steps. 
'When  the  Pnetor  first  granted  bonorum  pouutio  of  the  property  of  Aperegrvmu,  he 
had  no  thought  of  interfering  with  the  civil  law.  Presently  legal  heirs  asked  ^e  benefit 
of  the  same  procedure^  and  there  was  no  reason  why  It  should  be  refused.  By-and- 
by  the  Pnetor  gnmted  this  bonorum  potteuio  to  cognaU,  without  any  intention  of 
depriving  the  legal  heirs,  who  retained  at  first  an  unqualified  right  to  oust  the  bonorum 
poneuor.  By  degrees,  in  accordance  with  the  urgent  requirements  of  the  general 
sentiment,  the  Pkaetor  refused  in  certain  cases  to  allow  the  legal  heir  to  oust  the 
bonorum  pouawr.  We  see  the  process  exemplified  in  the  history  of  testaments.  A 
Boman  wiH  required  to  be  made  by  flumetf»t»o.  A  case  occurred  in  which  a  will  was 
made,  but  through  some  trifling  informality,  the  mandpatio  was  not  effective.  The 
Praetor  granted  bonorum  potseuio  to  the  heirs  named  in  the  wilL  Then  the  heirs  ab 
inieiUUo  sued  on  the  ground  that  the  deceased  died  intestate.  The  Prastor  did  not  at 
first  venture  to  deprive  them  of  their  rights,  unless  they  were  persons  distantly  related 
to  the  deceased.  From  this  modest  beginning,  what  ulthnately  became  the  written 
wUl  of  the  Boman  law  took  its  rise.    If  this  view  be  correct,  bonorum  posteuio  can 
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qmrementB  of  citizeiis.  If  or  tbem  it  was  superniiociB.  J5ut  it  we  look  to  tae  circiiin- 
itanoeB  of  the  peregrinif  a  satiafactory  accotmt  can  be  given  both  of  the  arigin  aad 
development  of  bonorwn  poueuio  in  reference  to  dtizena ;  and  an  additional  illustrar 
tion  is  afforded  of  the  manner  in  which  the  RoniAn  law  was  im|<roved  owing  to  the 
pcesence  thronghout  Roman  history  of  a  large  alien  population  in  Borne. 

Defects  in  the  law  of  the  XII  Tables. 

Here  end  the  rules  for  the  inheritances  of  freebom  persons  that  die 
intestate  under  the  statute  of  the  XII  Tables.  How  strict  that  law  was,  may 
be  dearly  understood.    (G.  3,  18.) 

The  moment  they  are  emancipated,  descendants  have  no  right  to  an 
ascendant's  inheritance  under  that  statute,  because  they  have  ceased  to  be 
suiheredes,    (G.  3,  19.) 

The  rule  of  law  is  the  same  if  children  are  not  in  the  potestas  of  their 
&ther,  because  although  they  as  well  as  he  have  been  presented  with  Roman 
citizenship,  yet  they  have  not  been  brought  by  the  Emperor  under  their 
izJAitx's  fotestas.    (G.  3,  20.) 

Agnates,  again,  that  have  imdergone  capitis  deminutio^  are  not  admitted 
under  that  statute  to  the  inheritance ;  because  the  name  of  agnation  is 
destroyed  by  such  a  change  of  status.     (G.  3,  21.) 

Again,  if  the  nearest  agnate  does  not  enter  on  the  inheritance,  the 
following  is  not  admitted  any  the  more  by  the  statutory  rules  of  law. 
(G.  3,  22.) 

All  female  agnates,  again,  that  are  outside  the  degree  of  persons  of  the 
same  blood  {consanguinet)^  have  no  right  under  the  statute.    (G.  3,  23.) 

And  similarly,  kinsfolk  are  not  admitted  that  are  allied  only  by  a  re- 
lationship through  persons  of  the  female  sex.  So  far  does  this  go,  that  not 
evea  between  a  mother  and  her  son  or  daughter  is  any  right  to  take  an 
inheritance  either  way  open  ;  except,  indeed,  when  by  an  in  mamam 
cowventio  the  rights  of  persons  of  the  same  blood  have  been  established 
between  them.    (G.  3,  24.) 

But  these  unfairnesses  in  the  law  have  been  amended  by  the  Praetor's 
edict    (G.  3,  25.) 

These  defects  (excepting  that  regarding  women  agnates, 
which  was  introduced  after  the  lex  Voconia)  may  be  considered 
as  merely  examples  of  one  defect — ^namely,  that  the  law  of  the 
XII  Tables  did  not  recognise  the  tie  of  blood.  The  edict  of 
the  Pradtor  partly  altered  the  classes  as  arranged  by  the  XII 
Tables,  and  partly  added  to  them. 

By  the  XII  Tables.  By  the  IVsetorian  Edict. 

1.  8ui  hereda  correspond  to  1.  Children  {unde  Itberi). 

2.  Agnati             »,  2.  Statutory  heirs  {unde  legiiimi^ 
8.  OmUiUs            „  8.  OygnaitiM  {unde  eogntUCU 

4.  HuBhand  and  Wife  {trnde  vir  et  uxor). 

According  to  the  edict,  no  person  in  groups  2,  3  or  4  could 
succeed  while  there  were  any  in  group  1 ;  none  in  group  3  or  4 
while  there  were  any  in  1  or  2 ;  none  in  4  while  there  were  any 
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what  they  would  have  had  as  separate  property,  even  if  they  had  continaed  under  the 
fotetUu;  as,  0.y.,  the  peculium  caatrense  and  quan-CMtreme.  Jostinian  enacted  tiiat 
whatever  could  be  reckoned  for  the  purpose  of  legitim  (qudrta  UffUima)  should  be 
brought  into  hotchpot  (C.  6,  20,  20,  pr.)  In  like  manner  daughters  were  required 
to  bring  into  hotchpot  their  dowries.     (C.  6,  20,  8.) 

2,  Succession  of  fathers  to  emancipated  children., 

Papinian  observes  that  the  succession  of  parents  to  children 
stands  on  quite  a  difterent  footing  from  the  succession  of 
children  to  parents.  The  claims  of  parents  rest  upon  a  sort  of 
pity,  whereas  it  was  the  natural  right  of  children  to  succeed  to 
their  parents.  (D.  38,  6,  7,  1.)  This  idea  is  easily  explained. 
By  the  law  of  the  XII  Tables  an  inheritance  could  not  go  to 
a  father  or  ascendaint,  because  a  father  never  could  be  in  the 
potestaa  of  his  son,  and  still  less  could  a  gi-andfather  be  in  the 
potestas  of  his  grandson. 

To  understand  how  a  father  came  to  be  recognised  as  an 
heir  to  his  emancipated  son,  it  is  necessary  to  bear  in  mind  the 
ancient  ceremony  of  emancipation  by  the  triple  sale  and  sub- 
sequent manumission.  That  manumission  was  almost  identical 
in  eflFect  with  the  manumission  of  a  slave.  The  father  became 
the  patronu8  of  his  own  son.  After  the  analogy  of  the  law  that 
gave  a  patron  the  succession  to  his  freedman  dying  intestate 
without  children,  the  father  of  an  emancipated  son  was  allowed 
to  succeed  him  in  default  of  children.  Such  were  the  rights  of 
a  father,  who  had  taken  care  by  a  contract  of  trust  to  secure  to 
himself  the  remancipation  of  the  son  after  the  third  sale,  and 
thereby  the  raanumisRion.     (See  p.  213.) 

If  the  fictitious  purchaser,  whose  aid,  we  have  seen,  was 
necessary  to  efifect  the  formal  emancipation,  had  himself  released 
the  son,  he  became  his  patron,  and  on  the  death  of  the  son 
intestate,  without  children,  had  the  right  of  succession  to  the 
son,  in  preference  even  to  the  natural  father.  To  prevent 
this  result^  a  contract  (contractus  fidnciae)  was  usnally  ^^de 
under  which  the  fictitious  purchaser  was  compelled^to  reman ci- 
pate  the  son  to  his  fathei;. .  If  this  were  not  done,  the  manumitter 
succeeded  as  patronus ;  but  to  him  the  Prcetor  prefen'ed  any 
cognate  within  the  second  degree  (whether  ascendant,  de- 
scendant, or  collateral).  These  were  the  ten  persons  {decern 
personae)  whose  place  in  the  edict  of  the  Prsetor  came  imme- 
diately after  the  agnate.     (Mos.  et  Rom.  Leg.  CoUat.  16,  9,  2.) 

To  the  statutory  succession,  none  the  less,  the  ascendant  too  is  called,  that 
after  making  a  contract  oi  fiducia  emancipates  a  son  or  daughter,  a  grand- 
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birth  should  belong,  whether  to  his  descendants  or  to  his  agnates.  (J.  3,  i,  10.) 
Sons  by  adoption  have  therefore  less  rights  than  sons  by  birth.  Sons  by 
birth,  if  emancipated,  retain,  by  the  Praetor's  boon,  the  degree  of  descendants, 
although  they  lose  it  by  Xht  jus  civile.  But  adopted  sons,  if  emancipated, 
both  lose  the  degree  of  descendants  by  t\ie  jus  civile^  and  are  not  aided  by 
the  Praetor.  And  rightly ;  for  the  principles  of  the  jus  civile  cannot  destroy 
natural  rights ;  and  they  cannot,  because  they  cease  to  be  sui  heredes^  cease 
also  to  be  sons  or  daughters,  grandsons  or  granddaughters.  But  adopted 
children,  when  emancipated,  come  to  be  in  the  position  of  outsiders,  because 
the  rights  and  names  of  son  or  daughter  they  have  gained  by  adoption,  they 
lose  in  another  way,  under  the  same  jus  civile;  that  is,  by  emancipation. 

(J.  3,  I,  II-) 

These  same  rules  are  observed  in  the  bonorum  possessiOy  that  contrary 
to  the  terms  of  the  will  the  Praetor  promises  to  the  descendants  the  ascend- 
ant has  passed  over,  by  neither  appointing  them  heirs,  that  is,  nor  (as  he 
ought)  disinheriting  them.  Those,  indeed,  that  were  in  the  ascendant's 
potestas  at  the  time  of  death,  and  those  that  were  emancipated,  the  Praetor 
calls  to  this  bonorum  possessio ;  but  those  that  were  in  a  family  of  their  adop- 
tion during  the  time  at  which  the  ascendant  by  birth  died,  he  repels.  Adopted 
children,  again,  that  have  been  emancipated  by  their  adopted  father,  even 
by  way  of  intestacy,  much  more  when  contrary  to  the  terms  of  the  will,  the 
Praetor  refuses  to  admit  to  his  goods  because  they  cease  to  be  in  the  number 
of  his  children.    (J.  3,  i,  12.) 

We  must,  however,  be  warned  that  those  that  are  in  a  family  of  their 
adoption,  or  that,  after  the  death  of  an  ascendant  by  birth,  have  been  eman- 
cipated by  an  adopted  father,  if  the  ascendant  by  birth  dies  intestate,  although 
they  cannot  be  admitted  by  the  part  of  the  edict  by  which  descendants  are 
called  to  the  bonorum  possessio,  may  yet  be  called  by  another  part — that, 
namely,  by  which  the  kinsman  of  the  deceased  are  called.  Under  that 
part  they  are  admitted  only  if  no  descendants  that  are  sui  heredes^  or 
emancipated,  stand  in  the  way,  and  if  there  is  no  agnate  to  come  between 
them.  For  the  Praetor  first  calls  the  descendants,  both  sui  heredes  and 
emancipated,  next  the  statutory  heirs,  and  next  the  nearest  kinsman.    (J. 

3,  i»  1 3-) 

All  these  were  the  views  adopted  in  old  times  ;  but  they  have  received 
some  amendment  from  our  constitution  laid  down  in  regard  to  persons 
given  in  adoption  to  others  by  the  fathers  to  whom  they  were  bom.  Some 
cases,  indeed,  we  have  found,  in  which  sons  lost  the  right  of  succeeding  to 
their  ascendants  by  birth,  by  reason  of  their  adoption  ;  and  then,  as  the 
adoption  was  easily  undone  by  emancipation,  were  called  to  succeed  to 
neither  father.  This,  as  usual,  we  have  corrected  by  writing  a  constitution, 
in  which  we  have  determined,  that  when  an  ascendant  by  birth  gives  his 
son  to  another  to  be  adopted,  all  the  son's  rights  are  to  be  preserved  unim- 
paired, just  as  if  he  had  still  remained  in  the  potestas  of  his  father  by  birth, 
and  no  adoption  at  all  had  followed.  To  this  there  is,  in  one  event,  an 
exception— he  can,  in  case  of  intestacy,  come  to  succeed  his  adopted  father. 
But  if  he  makes  a  will,  then,  neither  by  the  jus  civile  nor  by  the  Praetorian 
law  can  the  adopted  son  follow  up  anything  from  his  inheritance,  either 


Dy  Claiming  oonorum  possessto  contrary  to  tne  terms  oi  tne  wiu,  or  oy 
starting  a  complaint  against  the  will  as  undutiflil.  For  no  necessity  is  laid 
on  the  father  by  adoption,  either  to  appoint  him  heir  or  to  disinherit  him, 
inasmuch  as  there  is  no  tie  of  birth  to  couple  them.  Even  if  a  man  has 
been  adopted  under  the  Senattis  Consultum  Sabinianum  from  among  three 
sons,  he  has  no  rights  ;  for  in  a  case  of  this  sort  no  fourth  share  is  preserved 
to  him,  and  no  action  is  open  to  him  to  follow  it  up.  But  by  our  constitution 
an  exception  is  made  in  the  case  of  a  person  that  an  ascendant  by  birth  has 
taken  up  to  be  adopted  ;  for  since  both  rights,  by  birth  as  well  as  by  statute, 
meet  in  such  a  person,  we  have  preserved  the  early  rights  for  such  an 
adoption,  just  as  if  a  paterfamilias  has  given  hin;kself  to  be  adopted  by 
arrogatio.  All  this  specially,  and  in  detail,  can  be  gathered  from  the  tenor 
of  the  aforesaid  constitution.     (J.  3,  i,  14.) 

The  Bmatat  Consultum  Sahinianum  is  suppoeed  to  have  been  passed  in  the  reign 
of  Marcus  Aurelius.  It  provided  that  when  a  man  had  adopted  one  of  three  sons 
living  under  the  potestat  of  their  father,  he  mnst  leave  to  that  adopted  son  one-fourth 
of  his  goods.  If  he  did  not,  the  son  so  adopted  {ex  trUms  maribus)  could  recover  this 
fourth  against  the  heirs  appointed  by  will  (Theoph.  J.  8, 1, 14.)  Why  this  was  con- 
fined to  a  son  adopted  from  among  three  males,  we  are  not  told.  The  Senatus 
ConsvUum  was  repealed  in  favour  of  the  provisions  introduced  by  Justinian. 

2.  Succession  of  father  to  children  given  in  adoption. 

In  this  case  the  father  was  not  a  manumitter,  therefore  not 
a  patron.  The  probability,  then,  is  that  he  succeeded  only  as 
a  cognate  in  the  third  class,  instead  of  coming  immediately  after 
the  children  of  the  adopted  son.  But  by  Justinian's  constitution, 
adoption  ceased  to  deprive  the  natural  father  of  the  potestas. 

III.  Succession  of  father  to  children  under  potestas. 

When  children  under  potestas  were  allowed  to  hold  separate 
property  (peculium  castrense  and  quasi  castrense),  the  order  of 
succession  was  as  follows  : — (1)  The  children  of  deceased ;  (2) 
the  brothers;  and  (3)  the  father  by  virtue  of  his  potestas. 
(J.  2,  12,  pr.) 

As  we  have  seen,  the  next  property  over  which  children 
acquii'ed  some  power,  was  that  which  they  obtained  through 
their  mother  or  her  family  {bona  matema),  when  the  rights  of 
the  paterfamilias  were  confined  to  a  mere  usufruct.  His  rights 
of  succession  were  similarly  restricted  by  Valentinian,  Leo,  and 
Anthemius,  and  Justinian.  (C.  6,  61, 3 ;  C.  6, 61, 4 ;  C.  6, 59, 11.) 
The  order  was  as  follows; — (1)  Children  and  descendants 
of  deceased  son  ;  (2)  brothers  and  sisters  of  the  same  or 
difi^erent  fathers;  and  (3)  the  father  or  other  male  ascendant. 
Finally,  when  Justinian  extended  the  rule  at  first  confined  to 
bona  matema  to  all  property  over  which  he  gave  the  father 
only  a  usufruct,  he  enacted  that  the  same  order  of  succession 
should  be  observed.    (C.  6,  61,  6,  1.) 


I.  Succession  of  grandchildren  to  grandfathers. 

1.  When  the  grandson  is  under  the  potestas  of  his  grand- 
father, and  his  own  father  is  emancipated,  no  question  arises  ; 
children  born  to  the  emancipated  son  after  the  emancipation 
have  a  right  to  succeed  their  grandfather.  (D.  38, 6, 5, 1.)  Thus 
there  is  no  difficulty  in  regard  to  descendants  through  males, 
whether  they  or  their  fathers  were  actually  under  the  potestas 
of  the  ancestor,  or  were  released  from  it. 

2.  Grandchildren  through  females  were  at  first  admitted 
simply  as  cognates  in  the  third  degree. 

Antiquity,  in  its  greater  liking  for  those  born  from  males,  used  to  call 
grandsons  or  granddaughters  descended  from  the  male  sex  only  to  succeed 
as  sm  heredes^  and  preferred  them  to  the  rights  of  agnates.  But  grandsons 
born  from  daughters,  and  great-grandsons  born  from  granddaughters,  it 
reckoned  as  mere  kinsmen  ;  and  after  the  line  of  agnates  used  to  call  them 
to  succeed  to  a  grandfather  or  great-grandfather  on  the  mother's  side,  or 
to  a  grandmother  or  great-grandmother  on  either  the  father's  side  or  the 
mother's  side.  But  the  former  emperors  could  not  bear  to  leave  such  a 
wrong  against  nature  without  satisfactory  amendment.  The  name,  they 
said,  of  grandson  or  great-grandson  is  common  to  both — to  the  descendants 
of  females  as  well  as  of  males  ;  they  gave  them,  therefore,  the  same  degree 
and  order  of  succession.  But  that  there  may  be  something  more  for  those 
that  are  fortified  by  the  vote  not  only  of  nature,  but  of  the  old  law,  the  share 
of  the  grandsons  or  granddaughters  and  so  on,  of  whom  we  have  spoken 
above,  must,  they  have  held,  be  lessened  a  little.  They  receive,  therefore,  a 
third  less  than  their  mother  or  grandmother  would  have  received,  or  than 
their  father  or  grandfather  on  either  the  father's  or  the  mother's  side  would 
have  received,  when  it  is  a  woman  that  is  dead,  and  whose  inheritance  is 
in  question.  Further,  if  those  enter,  although  they  are  alone,  the  Emperors 
in  no  case  called  in  the  agnates.  Again,  as  the  statute  of  the  XII  Tables, 
when  a  son  is  dead,  calls  the  grandsons  or  granddaughters,  or  the  great- 
grandsons  and  great-granddaughters,  in  room  of  their  father,  to  succeed  their 
grandfather,  so  the  imperial  arrangements  call  them  in  room  of  their  mother 
or  grandmother,  but  with  their  share  lessened  by  a  third,  as  has  already  been 
remarked.     (J.  3,  i,  15.) 

Some  doubt,  however,  still  remained  as  to  the  respective  rights  of  the 
agnates  and  the  grandsons  of  whom  we  have  spoken,  as  the  agnates  claimed 
for  themselves  a  fourth  of  the  substance  of  the  deceased  by  authority  of  a 
certain  constitution.  We,  therefore,  have  set  aside  the  constitution  of  which 
we  speak  from  our  Code,  and  have  not  allowed  it  to  be  inserted  in  our  Code 
from  that  of  Theodosius.  By  a  constitution  we  have  published,  moreover, 
we  have  withdrawn  from  it  all  its  legal  effect,  and  have  enacted  that  when 
such  grandsons  by  a  daughter,  or  great-grandsons  by  a  granddaughter,  and 
so  on,  survive,  the  agnates  can  claim  for  themselves  no  share  in  the  succes- 
sion to  the  dead.  For  we  would  not  have  those  that  come  in  collaterally 
preferred  to  descendants  in  the  direct  line  of  rights.    This  constitution,  too. 


vri  uurs,  IS  uy  us  own  sirengin  lo  noia  Dom  in  lormer  iimes  ana  now,  so  we 
enact.  As,  however,  in  regard  to  the  respective  rights  of  sons  and  grand- 
sons by  a  son,  antiquity  determined  that  the  inheritance  should  be  por- 
tioned out  by  counting  stocks  not  heads ;  so  in  like  manner  we  order  the  dis- 
tribution to  be  made  between  sons  and  grandsons  by  a  daughter,  or  between 
all  grandsons  and  granddaughters  and  other  persons  successively.  The 
result  is,  that  both  offsprings  obtain  the  portion  of  their  mother  or  father  or 
of  their  grandmother  or  grandfather  without  any  lessening.  If,  perchance, 
on  the  one  side,  there  are  one  or  two,  on  the  other  three  or  four,  then  the  one 
or  two  will  have  one-half,  and  the  other  three  or  four  the  other  half  of  the 
inheritance.    (J.  3,  i,  i6.) 

II.  Succession  by  grandfather.  If  a  grandfather  emancipated 
his  grandchild,  he  succeeded  as  quasi-patron;  if  not,  and  the 
child  were  given  in  adoption,  his  riglits,  according  to  the  laws  vi 
Justinian,  were  unimpaired.  If  the  child  died  under  the  poteatas, 
the  grandfather  succeeded  to  the  peculium  castrense  as  owner 
of  it,  and  to  all  the  other  property,  in  the  new  law  of  Justinian 
after  the  child's  father. 

C— Mothers  and  Children. 
1.  Succession  of  mothers. 

There  are,  further,  some  degrees  besides  that  the  Praetor  makes  in  giving 
bonorum  possissio,  his  aim  being  that  no  one  should  die  without  a  successor. 
Of  these  we  did  not  treat  in  these  Commentaries,  and  that  on  purpose  ; 
because  we  have  unfolded  the  whole  law  on  this  subject  in  special  commen- 
taries.   (G.  3,  33,  as  restored.) 

This  only,  therefore,  it  is  enough  to  call  attention  to,  that  although  in 
statutory  inheritances  kinship  alone,  by  the  statute  of  the  XII  Tables,  helped 
no  one  to  take  an  inheritance,  so  that  even  a  mother  would  under  the  statute 
have  no  right  at  all  in  the  goods  of  her  children,  unless  by  passing /«  manum 
she  had  obtained  the  rights  due  to  one  of  the  same  blood  ....  after 
her  he  calls  the  sister  of  the  deceased,  if  of  thfe  same  blood,  and  the  wife 
that  had  passed  into  his  manus,     (G.  3,  33  A,  as  restored.) 

The  statute  of  the  XII  Tables  used  law  so  strict,  and  went  so  far  in  pre- 
ferring those  bom  from  males  and  in  driving  off  those  allied  to  them  by  a 
relationship  through  the  female  sex,  that  not  even  in  the  case  of  a  mother 
on  the  one  hand,  and  her  son  or  daughter  on  the  other,  had  either  any  right 
to  take  an  inheritance  from  the  other.  But  the  Praetors,  on  the  ground  of 
their  nearness  as  kinsfolk,  used  to  call  those  persons  to  the  succession  by  the 
bonorum  possessio  they  gave  them,  called  unde  cognati  (for  kinsfolk).     (J.  3, 

3,  pr-) 

This  narrowness  of  the  law  was  afterwards  amended.  The  late  Emperor 
Claudius  was  the  first  to  bestow  on  a  mother,  to  comfort  her  for  the  children 
she  had  lost,  their  statutory  inheritance.     (J.  3,  3,  i.) 

This  was  done  apparently  only  in  a  single  instance. 

Afterwards,  by  the  Senaius  Consultum  Tertullianum  (a.d.  i  58),  passed  in 
the  time  of  the  late  Emperor  Hadrian,  very  ftill  provision  was  made  about 


granamocner.  i  ne  resume  is,  cnai  a  ireeoorn  mo:aer,  navmg  me  spctiaj  riijiJii 
granted  to  the  mother  of  three  children  (jus  trium  libtrorum)^  or  a  f reed- 
woman  that  has  the  same  rights  because  of  her  four  children*  is  to  be 
admitted  to  the  goods  of  sons  or  daughters  that  have  died  intestate,  and 
that  akhouj^h  they  are  in  the  pot^stas  of  an  ascendant^  provided^  of  course, 
that  when  she  is  subject  to  kj^ral  rights  on  the  pnrt  of  another,  that  other 
orders  her  to  enter.    (J-  3i  3^  2.) 

But  we,  by  a  constitution  placed  in  the  Code  adorned  with  our  name,  have 
thought  right  to  come  to  the  mother's  aid  \  looking  to  what  nature  demands, 
and  to  the  child-bearing  and  the  risk,  and  to  the  death  that  often  tomes  on 
mothers  in  such  a  case.  We  have  held  it,  there  fore,  a  wrong  to  natural  affec- 
tion that  a  chance  mishap  should  be  admitted  to  their  hurt*  If  a  freeborn 
woman  had  not  born  three  children,  or  a  freed  woman  four,  she  did  not  de- 
serve to  be  defrauded  of  the  succession  to  her  children.  What  sin  has  she 
done  in  not  bearing  many  children,  but  only  a  few  ?  We  have^  therefone, 
given  full  statutory  rigljts  to  mothers,  whether  frecbom  or  freed  women, 
although  they  have  not  been  in  labour  with  three  or  four,  but  wjih  him  only 
or  with  her  that  has  been  cut  off  by  death  ;  and  so  they  are  to  be  called  to 
the  statutory  succession  to  their  children.     (J.  3,  3,  4^) 

But  as  we  have  looked  out  for  the  mothers,  so  they  ought  to  take  thought 
for  their  offspring.  They  are  to  know,  therefore,  thai  if  they  have  neglected 
to  ask,  within  a  year,  for  tufores  to  their  children,  either  at  first  or  in  the  room 
of  one  that  has  been  removed  or  e.vcused+  they  shall  be  repelled  deservedly 
from  succeeding  to  their  children  under  puberty  at  their  death.    (J,  3,  3^  6.) 

Although  it  is  uncertain  who  is  the  father  of  a  son  or  daughter,  its  mother 
can  be  admitted  to  its  goods  under  the  St- mi/ us  Cofisuiium  Teriullianum^ 
Q.  3r  5.  70 

This  does  a<it  Apply  to  a  child  bgra  in  slavery  &Dd  manumitted.  (Dr  3S,  17* 
2,2.) 

The  order  of  succession. 

To  the  deceased's  mother  his  descendants  are  preferred  if  they  are  sui 
heredes^  or  in  the  position  of  such>  whether  they  are  in  the  first  degree  or  in 
one  more  remote.  Nay^  even  when  it  is  her  own  daughter  that  is  dead»  her 
son  or  daughter  is  opposed,  under  the  constitutions,  to  the  mother  of  the 
deceased  \  that  is,  the  grandmother.  The  father^  too,  of  both,  but  not  the 
grandfather  or  great-grandfather  also,  is  put  before  the  mother,  when  (that 
is)  it  is  between  them  alone  that  the  inheritance  is  in  dispute.  A  brother 
also  of  the  same  blood,  whether  a  son  s  child  or  a  daughter's,  shuts  out  the 
mother;  but  a  sister  of  the  same  blood  was  admitted  equally  with  the 
mother.  If,  however,  the  brother  and  sister  were  of  the  same  blood,  and 
the  mother  honoured  by  having  children,  then  the  brother  shuts  out  the 
mother ;  but  the  inheritance  was  shared  equally  by  the  brother  and  sister^ 

CliaDges  by  Jiistinian. 

The  earlier  constitutions  that  searched  out  the  statutory  rights  tif  succes- 
sion in  part  aided  the  mother,  in  part  weighed  her  down.  To  the  entire 
inheritance  they  did  not  call  her,  but  in  certain  cases  took  aw*ay  from  her  a 


cnira,  ana  gave  it  to  certain  statutory  persons,  wniie  in  otners  tney  aia  just 
the  contrary.  We  therefore  thought  it  best  to  take  the  straightforward  and 
simple  way,  to  prefer  the  mother  to  all  statutory  persons,  and  to  allow  her  to 
receive  the  succession  to  her  sons  without  any  deduction.  The  persons  of 
the  brother  and  sister  are,  however,  excepted,  whether  they  are  of  the  same 
blood  or  have  the  rights  of  kinsfolk  only.  As,  therefore,  we  have  put  the 
mother  before  the  whole  of  the  rest  of  the  order  settled  by  statute,  so,  too, 
we  call  all  brothers  and  sisters,  whether  statutory  or  not,  to  take  inheritances 
at  once.  Provided  always  that  if  there  survive  sisters  alone  (kinswomen  or 
agnates),  and  the  mother  of  the  deceased  man  or  woman,  then  the  mother  is 
to  have  half,  and  all  the  sisters  the  other  half;  but  if  there  survive  the 
mother  and  a  brother,  or  brothers  either  alone  or  with  sisters  as  well,  and 
whether,  they  have  statutory  rights  or  those  of  kinsfolk  only,  when  a  man  or 
woman  dies  intestate,  then  the  inheritance  is  to  be  portioned  out  by  counting 
heads  {in  capita),    (J.  3,  3,  5.) 

II.  Succession  of  children  to  mothers.  {Senatus  Consultum 
Orphitianum,  A.D.  178.) 

On  the  contrary,  again,  the  admission  of  children  to  the  goods  of  their 
intestate  mothers  was  brought  about  by  the  Senatus  Consultum  Orphitianum, 
passed  in  the  consulship  of  Orphitus  and  Rufus,  in  the  time  of  the  late 
Emperor  Marcus.  By  it  the  statutory  inheritance  was  given  both  to  the  son 
and  to  the  daughter,  even  although  subjected  to  the  power  of  another ;  and 
they  are  preferred  both  to  those  of  the  same  blood  and  to  the  agnates  of  their 
deceased  mother.    (J.  3, 4,  pr.) 

Last  of  all,  we  must  know  that  even  children  begotten  of  a  mother  that  is 
a  public  woman  are  admitted  to  the  mother's  inheritance  under  this  Senatus 
Consultum,    Q.  3,  4,  3.) 

We  must  know,  too,  that  successions  of  this  sort  bestowed  by  the  Senatus 
Consulta  Tertullianum  and  Orphitianum  are  not  destroyed  by  capitis  demi- 
nuHo,  The  rule  is  that  new  statutory  inheritances  are  not  ruined  by  capitis 
deminutio,  but  those  only  that  are  bestowed  under  the  statute  of  the  XII 
Tables.    (J.  3,  4,  2.) 

Cafi^ii  djtmxMUio  afifeots  agnation  only.  The  statute,  therefore,  ranks  the  heirs 
with  cognates,  while  giving  them  a  preference  to  certain  agnates. 

III.  Succession  of  grandchildren  to  grandmother. 
Under  this  Senatus  Consultum  grandsons  were  not  called  to  succeed  to 
a  grandmother  by  statutory  right.    Afterwards  this  was  amended  by  the 
imperial  constitutions,  so  that,  like  sons  and  daughters,  grandsons  and 
granddaughters  too  should  be  called.     (J.  3,  4,  i.) 

D.— The  Succession  of  Agnates. 

Gains  points  out  several  defects  in  the  law  of  the  XII  Tables 
in  regard  to  the  succession  of  the  agiiati. 

Agnates  that  have  imdergone  capitis  deminutio  the  Praetor  calls— not  in 
the  second  degree  after  sui  heredesj  not,  that  is,  in  the  degree  in  which  by 
statute  they  would  be  called  if  they  had  not  undergone  capitis  deminutio  j — 
but  in  the  third  degree,  on  the  ground  that  they  are  near  relations.  Their 
statutory  rights,  indeed,  they  have  lost  by  their  capitis  deminutio^  but  those 


his  rights  as  an  agnate  unimpaired,  he  will  be  preferred,  although  he  is  m  a 
degree  further  off.    (G.  3,  27.) 

In  this  part  kinship  by  birth  is  looked  to.  Agnates  that  have  undergone 
capitis  deminutio^  and  their  offspring,  are  under  the  statute  of  the  XII 
Tables  held  not  to  be  among  the  statutory  successors,  but  are  called  in  by 
the  Praetor  in  the  third  degree.     (J.  3,  5,  i.) 

1.  Emancipated  brothers  or  sisters  were  exempted  from  the 
above  rule. 

To  this  there  is  one  exception  only.  A  brother  and  sister  that  have  been 
emancipated,  but  not  their  descendants,  are  by  the  lex  Anastasiana  catted, 
along  with  brothers  whose  rights  are  fully  established  as  unimpaired,  to  the 
statutory  inheritance  of  a  brother  or  a  sister.  They  do  not,  however,  take 
equal  shares  ;  but  there  is  a  certain  deduction,  as  may  be  easily  gathered 
from  the  words  of  the  constitution  itself.  But  to  other  agnates  of  a  lower 
degree,  although  these  have  not  undergone  capitis  deminutio^  they  are  pre- 
ferred, and  beyond  a  doubt  to  kinsfolk.    (J.  3,  5,  i.) 

This  law  was  passed  a.d.  503,  and  applied  both  to  those  out  of  the  potetias  soc- 
ceeding  those  under  it,  and  to  those  in  the  potestat  succeeding  those  oat  of  it,  and  it 
required  emancipated  brothers  succeeding  with  those  in  potettas  to  bring  their 
separate  property  into  hotchpot.  (G.  6,  58,  11.)  Justinian  (a.d.  532)  obsenres  that 
a  doubt  had  arisen  as  to  the  rival  claims  of  brothers  and  sisters  and  the  father  of 
the  deceased,  which  doubt  he  resolved  by  enacting  that  the  father  should  have  a 
usufruct,  and  the  brothers  and  sisters  the  coipus,  of  the  property  of  the  deceased. 
(C.  6,  58,  18.) 

2.  Disabilities  of  women  agnates. 

So  far  as  women  are  concerned  in  this  branch  of  the  law,  one  view  is  held 
with  regard  to  taking  their  inheritances,  another  with  regard  to  their  taking 
others'  inheritances.  Women's  inheritances  come  back  to  us  by  the  right  of 
agnation,  just  as  do  men's  ;  but  our  inheritances  do  not  belong  to  women 
outside  the  degree  of  persons  of  the  same  blood  {consanguinei).  A  sister, 
therefore,  is  statutory  heir  to  a  brother  or  sister  ;  but  an  aunt  on  the  father's 
side,  and  a  brother's  daughter,  cannot  be  statutory  heirs.  A  mother,  too,  or 
stepmother,  that  by  passing  in  manum  has  gained  at  our  father's  hands  a 
daughter's  rights,  stands  to  us  in  the  position  of  a  sister.    (G.  3,  14.) 

This  disability  was  not  imposed  by  the  XII  Tables,  but  was  established  by  the 
jurisconsults,  who  thought  that  inasmuch  as  the  Ux  Voconia  imposed  a  limit  to  the 
appointment  of  women  as  heirs,  there  ought  to  be  similar  restrictions  on  their  sncoes- 
sion  to  persons  dying  intestate.     (Paul,  Sent.  4,  8,  22.) 

Female  agnates  that  are  outside  the  degree  of  persons  of  the  same  blood 
are  called  in  the  third  degree ;  that  is,  if  there  is  neither  a  suus  heres  nor  any 
agnate.    (G.  3,  29.) 

But  among  males,  by  the  right  of  agnation,  an  inheritance  may  be  taken 
either  by  those  or  from  those  even  in  the  most  remote  degree.  As  for  women, 
however,  it  was  held  that  they  could  take  an  inheritance  only  by  the  right  oit 
sameness  of  blood,  and  therefore  if  they  were  sisters,  but  not  if  they  were 
further  off:  while  males  would  be  admitted  to  the  inheritances  of  women 
even  if  they  were  in  the  most  remote  degree.     On  this  ground  the  inherit- 


the  father's  side,  belonged  to  you  ;  but  yours  did  not  belong  to  them.  This 
was  so  settled  because  it  seemed  more  advantageous  that  rights  should  be 
so  settled  as  that  inheritances  should  for  the  most  part  meet  and  flow  to 
males.    (J.  3,  2,  3.) 

Undoubtedly  it  was  unfair  that  they  should  be  altogether  repelled  as 
if  outsiders.  The  Praetor,  therefore,  used  to  admit  them  to  bonorum  pos- 
sessio  by  the  part  of  his  edict  in  which  he  promises  this  on  account  of  near 
relationship.  Under  this  they  are  admitted,  however,  only  if  there  is  no 
agnate  and  no  nearer  kinsman  to  come  in  before  them.    Q.  3,  2,  3.) 

This  the  statute  of  the  XII  tables  did  not  in  any  way  bring  in.  It 
embraced  simplicity,  which  the  statutes  love,  and  called  in  like  manner  all 
agnates,  whether  men  or  women,  of  whatever  degree,  just  like  sui  heredesy 
to  succeed  to  one  another.  But  the  jurisprudence  of  an  intermediate  time, 
later  than  the  statute  of  the  XH  Tables  yet  earlier  than  the  imperial 
arrangements,  with  a  certain  curious  subtlety  brought  in  the  distinction 
aforesaid,  and  repelled  women  altogether  from  succeeding  to  agnates,  while 
every  other  form  of  succession  was  unknown.  But  afterwards  the  Praetors, 
step  by  step  setting  right  the  harshness  of  the  jiis  civile,  or  filling  up  what 
was  wanting  with  a  humane  design,  added  another  degree  to  their  edicts,  and 
brought  in  the  line  of  kinsfolk  on  account  of  their  near  relationship.  Thus 
they  aided  women  by  the  bonorum  possession  and  promised  them  that  form 
of  it  called  UTtde  cognati  (for  kinsfolk).     (J.  3,  2,  3  A.) 

We,  however,  follow  the  statute  of  the  XII  Tables,  and  preserve  its  traces 
in  this  respect.  We  praise  the  Praetors,  indeed,  for  their  humanity ;  but 
we  do  not  find  that  their  remedy  fully  meets  the  case.  Why,  indeed,  when 
they  meet  in  one  and  the  same  degree  by  birth,  and  when  the  titles  by 
agnation  are  settled  with  impartial  balance  alike  for  males  and  for  females, 
were  males  allowed  to  come  in  and  succeed  to  all  agnates,  while  of  the  female 
agnates  to  none  at  all  except  to  a  sister  only  was  a  way  open  to  enter  upon 
the  succession  to  agnates  ?  Everything,  therefore,  we  have  brought  back  in 
full,  and  have  made  precisely  the  same  arrangements  as  were  laid  down  by  the 
XII  Tables.  By  our  constitution,  then,  we  have  enacted  that  all  statutory 
heirs — descendants,  that  is,  through  males,  whether  men  or  women — are  to 
be  called  in  like  manner  to  the  rights  of  statutory  succession  in  case  of  in- 
testacy, according  to  the  privilege  of  their  degree  ;  and  that  women  are  not 
to  be  shut  out  because  they  have  not,  like  sisters,  the  rights  due  to  same- 
ness of  blood.     (J.  3,  2,  3  B,) 

This  addition,  too,  we  have  thought  fit  to  make  to  our  constitution  ;  one 
degree  only  we  have  transferred  from  the  right  of  kinship  to  statutory 
succession.  Not  only,  therefore,  a  brother's  son  and  daughter,  according  to 
what  we  have  just  determined,  are  to  be  called  to  succeed  to  their  uncle  on 
the  father's  side,  but  the  son  and  daughter  also  of  a  sister  of  the  same  blood, 
or  of  a  sister  by  the  same  mother — alone,  however,  and  not  accompanied  by 
the  persons  that  follow  next — are  to  come  to  the  rights  of  their  uncle  on  the 
mother's  side.  If,  then,  a  man  dies  that  is  uncle  on  the  father's  side  to  his 
brother's  sons,  and  uncle  on  the  mother's  side  to  his  sister's  children,  on 
both  sides  alike  they  will  succeed  to  him  just  as  if  all  were  descended  from 
males,  and  came  by  statutory  right.  It  is  taken  for  granted,  of  course,  that 
the  brother  and  sister  are  not  still  alive.     If  they  come  first  and  accept  the 


3.  Consanguineous  relatives — i.e.,  brothers  and  sisters  of  the 
same  father,  whether  of  the  same  mother  or  not  (Ulp.  Frag. 
26,  1) — were  preferred  to  other  agnates  of  equal  proximity  to 
the  deceased.  (D.  38,  16,  1,  9.)  This  is,  however,  only  a  pre- 
ference (to  grandfathers,  and)  uterine  brothers  and  sisters, 
t.e.,  those  having  the  same  mother,  but  not  the  same  father. 

4.  Peculiarity  as  to  succession  of  agnati. 

The  rule  of  law  is  the  same,  as  some  think,  in  the  case  of  the  agnate  that, 
when  the  nearest  agnate  passes  by  the  inheritance,  is  none  the  more  admitted 
by  statutory  right.  There  are  others,  however,  that  think  he  is  called  in  the 
same  degree  by  the  Praetor  in  which  by  statute  the  inheritance  is  given  to 
the  agnates.    (G.  3,  28.) 

It  was  held,  moreover,  that  in  that  way  of  taking  inheritances  there  was 
no  succession  ;  that  is,  that  although  the  nearest  agnate,  who,  according  to 
what  we  have  said,  is  called  to  the  inheritance,  either  despises  the  inheritance 
or  before  entry  dies,  those  that  come  next  are  none  the  more  admitted  by 
statutory  right.  This  again  the  Praetors  corrected,  but  their  law  was  incom- 
plete. They  did  not  leave  them  entirely  without  a  help,  but  they  called  them 
in  their  order  as  kinsmen,  taking  for  granted  their  rights  as  agnates  were 
wholly  shut  off  from  them.  But  we,  in  our  desire  that  nothing  should  be 
wanting  to  make  the  law  as  complete  as  possible,  by  our  constitution  that  at 
the  promptings  of  humanity  we  have  put  forth  on  the  rights  of  patrons,  have 
enacted  that  the  succession  to  the  inheritances  of  agnates  must  not  be  denied 
them.  It  was,  indeed,  sufficiently  absurd  that  what  was  opened  to  kinsfolk 
by  the  Praetor  should  remain  shut  to  agnates,  especially  since  in  regard  to 
the  burden  of  acting  as  tutores,  when  the  first  degree  failed,  the  next  came 
in  ;  and  what  held  good  in  the  case  of  a  burden,  was  not  allowed  in  the  case 
of  gain.    (J-3,  2,  7.) 

v.— Collateral  Cognates. 
1.  Position  of  the  blood  relatives  of  the  deceased. 

The  cases  of  bonorum  possessio  that  arise  under  a  will  are  these : — First, 
that  which  is  given  the  children  that  are  passed  over  ;  this  is  called  contra 
tabulas  (contrary  to  the  terms  of  the  will).  Second,  that  which  the  Praetor 
promises  to  all  legally-appointed  heirs ;  it  is  called,  therefore,  secundum 
tabulas  (according  to  the  terms  of  the  will).  After  he  spoke  first  about  wills 
he  passed  on  to  cases  of  intestacy. 

(i.)  He  gives  to  sui  heredes,  and  those  that  under  the  Praetor*s  edict  arc 
reckoned  along  with  these,  bonorum  possessio;  this  is  called  unde  liberi  (for 
descendants). 

(2.)  To  statutory  heirs  {JJnde  legitimt). 

(3.)  To  the  ten  persons  he  preferred  to  an  outside  manumitter  {Unde 
decern  personae),  namely  these  : — The  father,  the  mother,  the  grandfather, 
the  grandmother,  both  on  the  father's  side  and  on  the  mother's  side ;  the 
son  also,  the  daughter,  the  grandson,  the  granddaughter,  both  by  a  son  and 


the  same  mother. 

(4.)  To  the  nearest  kinsfolk  (Unde  cognati), 

(5.)  To  some  one  as  belonging  to  that  household  {Turn  quern  ex  familid). 

(6.)  To  the  patron  (male  or  female),  and  their  descendants  and  ascendants 
[IJnde  liberi paironi paironaeque  etparentes  eorurn), 

(7.)  To  the  husband  and  wife  i^Unde  vir  et  uxor). 

(8.)  To  the  manumitter*s  kinsfolk  (6''>w^^r<7^/fl/z*/wa««/«wj^w).  (J.  3,9,3-) 

In  this  Table,  Nos.  5,  6,  8  belong  solely  to  the  succession  of 
freedmen,  and  No.  3  has  been  already  explained.  Hence  the 
cognates  take  the  third  rank. 

After  the  sui  heredes  and  those  that  the  Praetor  and  the  constitutions  <;all 
among  them,  and  after  the  •  statutory  heirs  (among  whom  are  reckoned  the 
agnates  and  those  raised  up  to  their  position  both  by  the  Senatus  Consulta 
above  named,  and  by  our  constitution),  the  Praetor  calls  the  nearest  kinsmen. 

(J.  3,  5,  pr.) 

In  the  same  degree  are  called  also  those  persons  that  are  united  through 
females.    (G.  3,  30.) 

Those  kinsmen,  too,  that  are  allied  through  females  collaterally,  the 
Praetor  calls  to  the  succession  in  the  third  degree,  on  account  of  near  rela- 
tionship.   (J.  3,  5,2.) 

Preference  of  agnates. 

If  the  sui  heredes  are  out  of  the  way,  and  those  that  we  have  said  are 
called  among  them,  an  agnate  that  has  his  right  as  such  unimpaired, 
although  in  a  very  remote  degree,  is  for  the  most  part  preferred  to  a  nearer 
kinsman.  Thus  the  grandson  or  great-grandson  of  an  uncle  on  the  father's 
side  is  preferred  to  an  uncle  or  aunt  on  the  mother's  side.  Whenever, 
therefore,  we  say  either  that  he  is  preferred  that  holds  the  nearer  degree  of 
kinship,  or  that  those  are  called  equally  that  are  kinsmen,  it  must  always 
be  understood  that  in  these  cases  there  is  no  one  to  be  preferred,  either  by 
the  rights  of  sui  heredes  and  those  that  come  among  them,  or  by  the  rights 
of  agnates,  according  to  what  we  have  laid  down.  A  brother  and  sister  that 
have  been  emancipated  are,  however,  exceptions  ;  for  they  are  called  to  suc- 
ceed to  brothers  or  sisters  ;  and  even  although  they  have  undergone  capitis 
detninutio.  they  are  yet  preferred  to  the  other  agnates  of  a  degree  further  ofif. 
(J.  3i  6,  12.) 

In  its  strict  use,  the  term  conwLiiguimias  is  applied  only  to  children  that  had 
the  same  father.  (D.  38,  16,  1,  10.)  But  it  is  sometimes  used  for  persons  simply 
related  by  blood. 

Persons  adopted  into  a  family  were  considered  to  be  of  the  same  blood  {conmn^ 
guinei)  as  those  under  the  potestaa  of  the  deceased,  or  his  posthumous  children. 
(0.  88,  16,  1,  11.) 

2.  The  tie  of  cognation  is  not  dependent  on  the  legal  cliar- 
actei'  of  the  union  by  which  it  has  been  formed. 

Children  begotten  by  a  mother  that  is  a  public  woman  have  no  agnate. 
This  is  plain,  for  agnation  turns  on  the  father,  kinship  on  the  mother,  and 
such  children  are  understood  to  have  no  father.    On  the  same  principle,  it 


fore  only  kinsfolk  to  one  another,  just  as  they  are  to  their  mother's  kinsfolk. 
All  such  persons  may  avail  themselves  of  bonorum  possessio  under  that  part 
of  the  edict  in  which  kinsfolk  are  called  on  account  of  their  near  relation- 
ship.   (J.  3,  5,  4-) 

This  is  certain,  that  to  kinship  between  slaves,  that  part  of  the  edict  in 
which  bonorum  possessio  on  account  of  near  relationship  is  promised,  does 
not  apply,  for  no  ancient  law  took  such  kinship  into  account.  But  by  a  con- 
stitution of  ours,  made  on  behalf  of  the  rights  of  patrons  (a  branch  of  law, 
even  up  to  our  time,  dark  enough,  and  full  of  clouds,  and  on  every  hand  con- 
fused), we,  prompted  by  humanity,  have  made  this  concession  :— If  a  man 
settled  in  such  a  union  as  a  slave  can  form  {servile  consortium)  has  a  child  or 
children,  either  by  a  freewoman  or  by  a  woman  in  the  position  of  a  slave  ; 
or  if,  on  the  contrary,  a  slavewoman  has  by  a  freeman,  or  by  a  slave,  chil- 
dren of  whichever  sex  ;  and  if  now  the  parents  come  to  be  free,  and  the  chil- 
dren that  are  born  of  a  slave's  womb  have  earned  their  freedom,  or  in  case  the 
women  were  free,  and  the  men  while  in  slavery  had  them,  and  they  afterwards 
came  to  be  free, — then  all  the  children  are  to  succeed  to  their  father  or  mother, 
and  the  rights  of  patrons  in  this  respect  are  to  lie  dormant  These  children, 
indeed,  we  have  called  to  succeed  not  only  to  their  ascendants,  but  also  each 
to  the  other.  And  under  that  statute  we  call  them  specially,  so  that  whether 
these  alone  are  to  be  found  that  have  been  bom  in  slavery,  and  have  after- 
wards been  manumitted,  or  whether  they  come  in  along  with  others  that  have 
been  conceived  after  their  parents  were  free,  or  whether  or  not  they  are  by 
the  same  mother  or  the  same  father,  or  by  another  marriage,  they  are  to 
succeed  like  those  that  have  been  begotten  in  lawful  marriage.     (J.  3,  6,  10.) 

3.  Order  of  succession  among  cognates. 

To  recall,  therefore,  all  we  have  now  laid  down,  it  is  evident  that  those 
that  hold  an  equal  degree  of  kinship  are  not  always  equally  called  ;  and  more 
than  that,  it  is  evident  that  even  the  nearer  kinsman  is  not  always  preferred 
Szci  heredes  come  first,  and  those  we  have  enumerated  among  them.  Now  it 
is  evident  that  a  great-grandson  or  great-great-grandson  of  the  deceased  is 
preferred  to  the  deceased's  brother  or  father  or  mother  ;  although  in  all 
other  respects,  as  we  have  laid  down  above,  the  father  and  mother  hold  the 
first  degree  of  kinship,  the  brother  the  second,  while  the  great-grandson  is 
a  kinsman  in  the  third  degree,  and  the  great-great-grandson  in  the  fourth. 
It  makes  no  difference,  too,  whether  he  was  in  the  power  of  the  person  that 
dies  or  not,  or  that  he  was  either  emancipated  or  the  offspring  of  an  emanci- 
pated person  or  of  a  female.     (J.  3,  6,  11.) 

4.  Limits  of  cognation. 

Here,  too,  we  must  necessarily  be  reminded  that  by  the  rights  of  agnation 
anyone  may  be  admitted  to  the  inheritance  even  if  he  is  in  the  tenth  degree ; 
and  this  whether  we  ask  about  the  statute  of  the  XII  Tables  or  about  the 
edict  in  which  the  Prsetor  promises  that  he  ^\ill  give  the  statutory  heirs 
bonorum  possessio.  But  bonorum  possessio  on  the  ground  of  near  relationship 
the  Praetor  promises  only  up  to  the  sixth  degree  of  kinship,  or  in  the  scvcndi 
to  the  son  or  daughter  of  a  second  cousin.     (J.  3,  5,  5.) 


When  the  wife  was  subject  to  the  mantis  of  her  husband,  she 
8UC(teeded  along  with  the  children  of  the  marriage  as  her  hus- 
band's daughter.  Her  husband  could  not  be  her  successor,  for 
the  sufficient  reason  that  in  her  lifetime  he  was  the  sole  owner 
of  all  the  property  accruing  to  her,  and  she  had  therefore 
nothing  to  leave.  It  is  significant  of  the  wide  gulf  separating 
marriage  without  manus  from  marriage  with  manus^  that  in  the 
first  the  wife  succeeded  only  after  every  species  of  heir  was 
exhausted ;  in  the  latter,  she  took  her  share  in  the  front  rank. 
If  not  in  manu,  she  takes  in  preference  only  to  the  Exchequer 
{Fiscus),     (C.  6,  18,  1.) 

The  other  case  of  bonorum  possessio  called  unds  vir  et  uxor  (for  husband 
and  wife),  which  in  the  old  order  was  put  ninth,  we  have  preserved  in  all  its 
vigour,  and  have  put  in  a  higher  place— namely,  the  sixth.  The  tenth  in 
the  old  order,  the  unde  cognati  manuntissoris  (for  the  manumitter's  kin),  for 
the  reasons  fully  stated,  has  been  taken  away.  There  remain,  therefore,  only 
six  ordinary  cases  of  bonorum  possessio  in  full  vigour  and  strength.  (J.  3, 
9.7.) 

The  relation  of  husband  and  wife  wcs  the  only  instance  of  affinity  recognised  bj 
the  Roman  law  as  a  reason  for  intestate  succession. 

A  constitution,  whose  author  is  unknown,  but  which  was  abrogated  by  Theodosius 
and  Valentinian  (C.  Th.  5,  1,  9),  gave  to  a  spouse  the  succession  to  a  spouse  dying 
intestate,  even  when  there  were  relatives  {coynaii). 

By  Nov.  53,  6,  a  wife  without  a  dowry  succeeded  her  husband,  even  when  there 
were  children,  to  the  extent  of  one-fourth  ;  but  whatever  she  received  as  a  gift  was  to 
reckon  as  part  of  the  fourth.  A  needy  husband  was  allowed  to  succeed  to  his  wife 
in  the  same  manner.  This  was  modified  slightly  by  Nov.  117,  5,  which  provided  that 
when  there  were  more  than  three  children  the  wife  should  get  an  equal  share  with 
them,  instead  of  a  fourth  ;  and,  moreover,  that  she  should  have  only  a  usufruct,  the 
ownership  remaining  in  the  children  ;  but  if  there  were  no  children,  she  should  have 
her  fourth  in  full  ownership. 

Third  Period.— The  Novels  118  and  127. 

Justiniau  observes  with  truth,  in  his  introduction  to  the 
celebrated  118th  Novel,  that  the  law  of  intestate  succession 
was  complicated  and  perplexing.  It  was  not  based  consistently 
either  upon  agnation  or  cognation  ;  it  was  not  accommodated 
either  to  the  artificial  or  to  the  natural  family  ;  and  the  long 
series  of  changes  introduced  by  Prsetors  or  Emperors,  while 
serving  to  bring  the  law  more  and  more  into  harmony  with 
the  feelings  of  later  times,  added  to  the  complexity  and  con- 
fusion of  the  subject.  The  title  of  Justinian's  Novel,  "  De  Agna- 
torum  Jure  Sublato"  is  the  keynote  of  the  reform.  Persons  that 
art^  at  the  same  time  agnates  and  cognates  shall  succeed  as  cog- 


agnate  who  was  not  also  a  cognate  ;  and  that  was  in  the  case 
of  arrogation,  in  which  the  ancient  incidents  were  expressly 
reserved  (p.  209).  It  can  hardly  be  supposed  that  the  general 
language  of  Chap.  IV.  (of  1 18th  Nov.)  was  meant  to  deprive 
persons  who  were  arrogated  of  their  rights  of  succession,  or 
adopted  children  of  that  simple  right  of  succession  ab  intes- 
tato,  which  (after  Justinian's  reform)  was  the  sole  effect  of 
adoption. 

It  is  to  be  observed  also,  that  none  were  to  enjoy  the  benefits 
of  the  constitution  except  those  that  held  the  Catholic  faith. 
(Nov.  118,  6.) 

With  these  qualifications,  Justinian  recognises  no  title  to 
succession,  except  the  tie  of  blood.  He  abrogates  the  whole  of 
the  existing  law,  such  as  we  find  it  in  the  Institutes  (Nov.  118, 
pr.),  and  recognises  succession  according  to  the  following 
classes — ascendants,  descendants,  and  collaterals. 

I.  Descendants  are  preferred  to  ascendants  and  collaterals. 

They  are  preferred  to  ascendants  even  when  the  deceased  is 
under  potestas^  in  respect  of  the  inheritable  property  left  by 
deceased. 

1.  The  children  of  the  deceased,  whether  sons  or  daughters, 
take  equal  shares  per  capita, 

2.  Grandchildren  take  equally  the  portion  that  their  parent 
would  have  taken  if  alive.  So  the  grandchildren  of  a  son  or 
daughter  take  equally  the  share  of  that  son  or  daughter.  Thid 
succession  is  called  ^er  stirpes.     (Nov.  118,  1.) 

IL  If  there  are  no  descendants,  the  ascendants  exclude  all 
collaterals,  except  brothers  or  sisters  of  the  whole  blood.  (Nov. 
118,  2.) 

1.  If  there  are  several  ascendants,  the  nearer  exclude  the 
more  remote,  whether  they  are  male  or  female,  on  the  father's 
side  or  on  the  mother's. 

2.  If  there  are  two  or  more  ascendants  of  the  same  degree, 
they  divide  the  inheritance  equally,  but  so  that  the  ancestors 
on  the  father's  side  shall  have  one-half  of  the  inheritance,  and 
the  ancestors  on  the  mother's  side  the  other  half,  irrespective 
of  their  numbers. 

3.  If  there  are  sisters  or  brothers  of  the  whole  blood,  they 
succeed  along  with  the  ascendants  nearest  in  degree. 

If  the  ascendants  are  the  father  or  mother  of  the  deceased, 


the  inheritance  is  to  be  divided  among  the  brothers  and  sisters, 
father  and  mother,  per  capita,  so  that  each  shall  have  an  equal 
share ;  and  in  this  case  the  parents  shall  not  be  entitled  to  the 
usufruct  of'the  share  obtained  by  the  brothers  or  sisters. 

4.  If  there  are  children  of  any  sister  or  brother  of  the  fiiU 
blood,  they  take  the  brother's  or  sister's  share.     (Nov.  127,  1.) 

III.  If  there  are  no  descendants  or  ascendants,  the  collaterals 
take  in  the  following  order  (Nov.  118,  4)  : — 

1.  Brothers  and  sisters  of  the  whole  blood — ue,,  having  the 
same  father  and  mother — exclude  all  other  collaterals. 

The  children  of  any  such  brother  or  sister  (deceased)  ob- 
tain the  share  of  such  brother  or  sister,  and  are  preferred,  like 
their  parent,  to  all  other  collaterals. 

2.  If  there  is  no  brother  or  sister  of  the  whole  blood,  or  child 
of  such  brother  or  sister,  then  the  brothers  and  sisters  of  the 
half-blood  (t.^.,  having  the  same  father  but  not  the  same 
mother,  or  the  same  mother  and  not  the  same  father)  are 
preferred  to  all  other  collaterals. 

The  children  of  a  brother  or  sister  (deceased)  of  the  half- 
blood  are  entitled  to  the  share  of  such  brother  or  sister. 

3.  If  there  are  no  brothers  or  sisters,  either  of  the  whole  or 
half  blood,  the  other  cognates  succeed,  the  nearer  in  degree 
excluding  the  more  remote,  and  those  of  the  same  degree 
taking  equal  shares. 

The  children  of  such  a  deceased  cognate  do  not  take  that 
cognate's  share. 

Gaia  marries  Titius,  and  has  two  sons,  Maevius  and  Sempronius.  By  her  second 
marriage  with  Aurelius,  Gaia  has  a  son  Paulas.  By  a  third  marriage  with  Procuhts, 
Gaia  has  a  son  Plautus.  Sempronius  dies  intestate,  and  without  descendants  or 
ascendants.  Who  is  his  heir!  Maevius  excludes  Paulus  and  Plautus.  Suppose 
Maevius  is  dead  ;  then  Paulus  and  Plautus  divide  the  inheritance  of  Sempronius 
eqaaUy  between  them. 

Titius  and  Gains  are  uterine  brothers.  Titius  and  Sempronius  are  full  brothera. 
Sempronius  and  Titius  die,  Sempronius  leaving  a  son  Plautus.  If  Titius  has  no 
ascendant  or  descendant,  Plautus  succeeds  to  the  exclusion  of  Gaius. 

The  Exchequer  as  Heir  (Bona  vacantia). 

By  the  lex  Julia  et  Papia  Poppaea  it  was  enacted  that  if  no 
one  applied  for  the  bonorum  poBsessio,  the  property  of  the 
deceased  should  go  to  the  nation.     (UIp.  Frag.  28,  7.) 

In  some  cases  the  municipality — as  Nice — enjoyed  the  right 
of  succession  in  preference  to  the  Fiscus.     (Pliny,  Epist.  10,  88.) 

So  the  soldiers  of  a  legion  succeeded  in  preference  to  the 
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D.  40,  5,  4,  17;  C.  G,  62,2.)  ^ 

The  Curia  had  a  h'ke  privilege  in  respect  of  the  property  of 
decuriones.     (C.  Th.  5,  2,  1  ;  C.  6,  ^2,  4.) 

Certain  corporations  also,  as  the  food  merchants  (navicularii) 
and  smiths,  had  the  privilege  of  succeeding  to  their  members  in 
preference  to  the  Exchequer.     (C.  6,  62, 1  ;  C.  6,  62, 5 ;  Nov.  85.) 

So  the  goods  of  a  monk  or  a  priest  went  to  the  monastery  or 
church  in  preference  tt>  \he.  State.     (C,  I,  3,  20.) 

The  case  is  different  with  those  thai,  when  no  heir  appears,  without  the 
Prse tor's  authority  have  taken  possession  of  good 5*  Even  these  possessors, 
however^  id  oH  timesi  used  to  ub tain  the  property  before  the  l^x  yitllit,  Bui 
this  statute  makes  the  ^oods  escheats  icaduca)^  and  ordains  that:  they 
shall  become  the  People's,  if  the  deceased  has  no  heir  and  no  b&norum 
possessor.    (G*  2,  150.) 

Second — SUCCESSION     TO     F  RE  ED  M  EX. 

The  succeesion  to  freedraen  is  hardly  of  sufficient  interest  to 
require  a  miuut^  stiidv,  and  it  will  be  t^nough  to  consider  the 
eucceeeion  of  patrons  as  presented  to  us  by  Gains,  and  after- 
wards by  Justinian. 

I, — ^Succession  to  Freedmhn  (Roman  Citizens). 

(I.)  Succession  to  Fretnimen  in  the  time  of  Gains. 
I.  Male  patron  ( patron  us)  to  freedmau  {iibertus). 

Let  us  now  see  about  ihe  goods  of  freednien.  In  old  limes  a  freedman 
was  allovved  with  impunity  to  pass  his  patron  over  in  his  will.  The  staiijte 
of  the  Xri  Tables  called  a  patron  to  the  free  dm  an 's  inheritance  only  if  ihe 
freed  man  died  intestate  and  left  no  satis  hcres.  If,  therefore,  the  freedman 
died  intestate^  but  left  a  suns  kcres^  tie  patr6n  had  no  right  over  his  goodie 
If,  indeed,  the  sums  heres  he  left  was  one  of  his  children  by  birth,  there 
sa*med  to  be  nothing  lo  complain  of  ^  but  if  the  sidus  kir^s  was  an  adopted 
son  [or  daughter,  or  wife  ;'«  manu\  it  was  manifestly  unfair  that  the  pairoR 
should  have  no  right  over  and  above.     (J.  3,  7,  pr,  ;  G,  3,  39-10.} 

For  this  reason,  therefore,  the  Prrc tor's  edict  afterwards  amended  thb 
unfairness  of  the  law.  By  it,  if  the  freedman  made  a  will,  be  was  orderrd  lo 
make  it  so  as  to  leave  his  patron  half  of  his  goods  ;  and  if  he  left  him  either 
nothing  or  less  than  half,  then  the  patron  was  given  bimortim  poss^ssio  of 
half,  contrary  to  the  term 5  of  the  wilL  If,  again,  the  frcedman  died  intestate 
leaving  as  suus  hcres  an  adopted  son  [or  a  ^vife  in  his  nianus^  or  a  daughter* 
in-law  that  had  been  in  his  son's  manus\^  the  patron  was  given  equallv  in 
opposition  to  them  bouorum  possessio  of  half.  The  only  help  the  frccdmaB 
usually  could  avail  himself  of  to  shut  out  his  patron  was  from  hts  chUdreti 
by  birth  ■  not  only  from  those  he  had  in  his  poieslas  at  the  time  of  his 
death,  but  also  from  those  that  were  emancipated  and  given  in  adoption ; 
provided  only  that  they  were  appointed  heirs  of  some  share,  or  that  \i 


passed  over,  they  had  claimed  under  the  edict  bonorum  possessio  contrary  to 
the  terms  of  the  will ;  for  if  disinherited,  they  in  no  way  repelled  the  patron 
a  3,  7,  I  ;  G.  3,  41.) 

Afterwards  the  lex  Papia  increased  the  rights  of  patrons  that  had  very 
wealthy  freedmen.  It  provided  that  out  of  the  goods  of  a  freedman  that  left 
a  patrimony  of  a  hundred  thousand  sesterces  (or  more),  and  had  less  than 
three  children,  whether  he  made  a  will  or  whether  he  died  intestate,  one 
equal  share  should  be  due  to  the  patron.  If,  therefore,  a  freedman  left  one 
son  or  daughter  his  heir,  half  was  due  to  the  patron,  just  as  if  he  had  died 
without  any  son  or  daughter.  If  he  left  two  heirs,  male  or  female,  a  third 
was  due  to  the  patron.  If  he  left  three,  the  patron  was  repelled.  (J.  3,  7,  2 ; 
G.  3,  42.) 

II.  Male  patron  (patromis)  to  freedworaan  (liberta). 

In  the  case  of  freed  women's  goods  under  the  old  law,  patrons  suffered  no 
wrong.  For  since  they  were  in  the  statutory  /u^/a  of  their  patrons,  they 
could  not  make  a  will  unless  the  patron  authorised  it.  If,  then,  he  author- 
ised the  making  of  a  will,  and  had  not  as  much  left  him  as  he  wished,  it  was 
of  himself  he  ought  to  complain,  because  he  could  have  obtained  it  from  the 
freedwoman.  Ifi  again,  he  did  not  authorise  it,  he  with  still  greater  safety 
took  the  inheritance  at  her  death  ;  since  a  freedwoman  could  leave  no  suus 
heres  who  might  repel  the  patron  from  laying  claim  to  her  goods.  (G.  3,  43, 
as  restored.) 

By  the  old  law,  all  women  were  subject  to  the  perpetua  tutda  muHerum^  p.  727. 

But  afterwards  the  lex  Papia  gave  freedwomen,  in  right  of  having  four 
children,  freedom  from  their  patron's  tutela^  and  so  enabled  them  without 
the  authority  of  a  patron  tutor  to  make  a  will.  It  provided,  accordingly, 
that  in  proportion  to  the  number  of  children  the  freedwoman  had  still  alive, 
a  share  the  same  as  each  of  them  had  should  be  due  to  the  patron  of  her 
goods,  contrary  to  the  terms  of  the  will.  All  her  goods,  too,  he  receives  by 
legal  interpretation,  since  he  comes  in  the  place  of  children  when  she  leaves 
no  children.  And  if  she  dies  intestate,  her  whole  inheritance  always  belongs 
to  the  patron.    (G.  3,  44-) 

III.  Succession  of  children  of  male  patron  (patronus)  to  freed- 
men and  freedwomen. 

• 

All  we  have  said  of  a  patron  we  are  to  understand  of  a  patron's  son  also ; 
and  of  his  grandson  by  a  son,  and  of  his  great-grandson  bom  to  a  grandson 
by  a  son.     (G.  3,  45.) 

A  patron's  daughter,  as  also  his  granddaughter  by  a  son,  and  his  great- 
granddaughter  born  to  a  grandson  by  a  son,  have  the  same  rights  as  those 
given  to  the  patron  by  the  statute  of  the  XII  Tables.  The  Praetor,  how- 
ever, calls  the  patron's  male  descendants  only.  But  the  daughter,  contrary 
to  the  terms  of  the  freedman's  will,  or  if  he  dies  intestate,  can  claim  bonorum 
possessio  of  half  in  opposition  to  an  adopted  son,  or  a  wife,  or  a  daughter-in- 
law,  if  only  she  gains  this  privilege  in  right  of  having  three  children  under 
the  lex  Papia;  otherwise  she  has  not  this  right.     (G.  3,  46.) 

But  that  out  of  the  goods  of  her  freedwoman  that  has  four  children  the 
share  of  one  child  should  be  due  her,  is  a  privilege  she  does  not  obtain,  as 
some  think,  in  right  of  having  children.     If,  however,  the  freedwoman  dies 


intestate,  the  words  of  the  lexPapia  make  such  a  share  due  to  her.  If,  again, 
the  freedwoman  makes  a  will  before  she  dies,  such  rights  are  given  the 
patron's  daughter  as  have  been  given  a  patroness  honoured  by  having 
children,  so  that  she  will  have  rights  quite  the  same  as  those  a  patron  and 
his  descendants  have  contrary  to  the  terms  of  a  freedman*s  will.  That  part 
of  the  statute,  however,  seems  too  heedlessly  written.    (G.  3,47-) 

IV.  Succession  of  female  patron  (patrona)  to  freedman 
(libertus). 

Patronesses  of  old,  before  the  /ex-  Papia,  had  this  right  only  over  the 
goods  of  freedmen,  a  right  given  to  patrons  too  under  the  statute  of  the  XI I 
Tables.  To  them,  indeed,  the  Praetor  refused  to  grant  as  to  male  patrons 
and  their  descendents,  bonorum  possessio  of  half,  contrary  to  the  terms  of  the 
will  in  which  they  were  passed  over  ;  or  in  case  of  intestacy,  in  opposition 
to  an  adopted  son,  a  wife,  or  a  daughter-in-law.    (G.  3,  49.) 

But  afterwards  the  lex  Papia  gave  a  freebom  patr9ness  honoured  by 
having  two  children,  or  a  freedwoman  that  had  three,  very  much  the  same 
rights  that  patrons  have  under  the  Praetor's  edict.  To  a  freebom  patroness 
honoured  in  right  of  having  three  children  it  gave  those  rights  that  by  the 
same  statute  have  been  given  a  patron  ;  but  on  a  patroness  that  was  a  freed- 
woman he  did  not  confer  the  same  rights.    (G.  3,  50.) 

V.  Succession  of  female  patron  (patrona)  to  freedwoman 
{liberia). 

So  far  as  relates  to  the  goods  of  freedwomen  if  they  die  intestate,  no  new 
privilege  is  given  the  patroness  honoured  by  having  children  under  the  /^x 
Papia,  If,  therefore,  neither  the  patroness  herself  nor  the  freedwoman  has 
undergone  capitis  deminutio  under  the  statute  of  the  XII  Tables,  the 
inheritance  belongs  to  her,  and  the  freed  woman's  descendants  are  shut  out 
This  is  the  law  also,  even  if  the  patroness  is  not  honoured  by  having  chil- 
dren ;  for  never,  as  we  have  said  above,  can  women  have  a  suus  heres,  Bui 
if  a  capitis  deminutio  of  either  one  or  the  other  comes  in,  then,  again,  the 
freedwoman's  descendants  shut  out  the  patroness.  The  reason  is,  that  when 
the  statutory  right  is  cut  off  by  the  capitis  deminutio^  the  result  is  that  the 
freedwoman's  descendants  are  preferred  by  the  right  of  kinship.    (G.  3,  51.) 

When,  again,  a  freedwoman  dies  after  making  a  will,  a  patroness  not 
honoured  by  having  children  has  no  rights  contrary  to  tfie  freedwoman's 
will.  But  a  patroness  that  is  honoured  by  having  children  has  given  her  by 
the  lex  Papia  the  very  same  rights  that  a  patron  has  under  the  edict,  con- 
trary to  the  terms  of  the  will.    (G.  3,  52.) 

VI.  Children  of  female  patron  (patrona). 

The  same  statute  that  gave  rights  to  a  patroness,  gave  them  also  to  her 
daughter  if  honoured  by  having  children,  and  to  a  patron's  son.  But  in  this 
case  the  right  of  even  one  son  or  daughter  is  enough.    (G.  3,  53.) 

Thus  far  have  we  touched  on  all  these  rights,  but  only  so  as  to  point  them 
out,  as  it  were,  with  the  finger.  Elsewhere  a  more  diligent  interpretation  ot 
them  has  been  set  forth  in  a  commentary  on  this  special  subject.  (G, 
3,  54.) 

VII.  More  remote  heirs  of  patrons. 


From  all  this  it  is  plain  that  outside  heirs  of  patrons  I 

from  all  those  rights  of  inheritance  that  are  open  to  the  p         i 
the  goods  of  the  intestate  or  contrary  to  the  terms  of  the  wi 

To   a   certain    extent,   howeyer,   the   edict   of       i 
extended  the  area  of  succession.     The  relatives 
succeeded  in  the  following  order  (Theoph.  J.  3,  9, 

1.  When  a  freedman  or  freedwoman  died  intesi 
less  after  the  death  of  the  patron,  then  the  a^      I 
patron  succeeded  {twm  quern  ex  familia), 

2.  In  default  of  these  carae   the  children  or        i 
patron  {patronuSy  patrona).     Theophilus   explains 
follows: — If  the  children  or  parents  neglected  to       1 
after  the  children  of  the  freedman  {unde  legilimi)^  an      1 
asking  the  bonorum  possessio  had  passed,  and  they  1     I 
under  the  immediately  preceding  head  {turn  quer 
then  either  the   patrons  or  their  children   or   p 
come  in  under  this  second  description — unde  liberi  p. 
ae<jue  et  parentes  eorum. 

3.  In  default  of  all  these,  the  cognates  of  the 
the  nearer  excluding  the  more  remote. 

(II.)  Simplification  of  the  law  by  Justinian. 

But  our  constitution,  which,  that  all  may  know  it,  we  hav»    : 
the  Greek  tongue,  handling  the  subject  compendiously,  has  d<    • 
of  this  sort  as  follows  : — If  a  freedman  or  freedwoman  is  wort! 
hundred  aurei  {mtnores  centenariis  sint),  if  their  substance, 
than  this  amount  in  value — ^for  such  is  the  interpretation  we  pu    : 
the  iex  Papia^  counting  one  aureus  equal  to  a  thousand  sestt   ' 
patron  is  to  have  no  place  in  succession  to  them,  provided  the 
will.     But  if  they  die  intestate  and  leave  no  descendant,  then  tl  ; 
patron,  as  they  were  under  the  statute  of  the  XII  Tables,  o 
preserves  entire.     If,  however,  they  are  worth  more,  and  ha^  : 
bonorum  possessores  descendants,  whether  one  or  more,  of  w   ; 
degree,  on  these  descendants  we  have  devolved  the  succession  l 
dants,  and  have  set  aside  all  patrons  and  their  offspring  alor  ; 
But  if  they  die  without  descendants,  and  are  further  intest  i 
called  the  patrons  and  patronesses  to  the  whole  inheritance  ;    » 
have  made  a  will  and  have  passed  by  their  patrons  and  patrone;  \ 
they  had  no  children,  or  had  disinherited  them  if  they  had, 
mother  or  grandfather  on  the  mother's  side  that  has  passed 
that  their  wills  cannot  be  attacked  as  undutiful ;— then  under  ( 
tion,  contrary  to  the  terms  of  the  will,  they  are  to  obtain  not  hali; 
but  a  third  of  the  freedman's  goods.     If  they  have  anything  ! 
then  under  our  constitution  it  is  to  be  made  up,  if  at  any  time 
or  freedwoman  has  left  them  less  than  a  third  of  their  goo(: 
always  that  it  shall  be  free  from  any  burden,  so  that  not  even 


good  from  that  part,  but  that  all  this  burden  shall  fall  upon  the  co-heirs. 
Many  other  cases,  too,  we  have  gathered  up  in  the  aforesaid  constitution, 
that  we  saw  clearly  were  necessary  to  the  arrangement  of  such  a  branch  of 
law.  Under  it,  not  only  patrons  and  patronesses,  but  their  descendants,  and 
those,  moreover,  that  come  in  collaterally  up  to  the  fifth  degree,  are  called 
to  succeed  to  freedmen,  as  may  be  understood  from  that  constitution. 
Again,  if  the  same  patron  or  patroness,  or  two  patrons  or  patronesses  or 
more,  have  descendants,  then  the  nearest  is  to  be  called  to  succeed  to  the 
freedman  or  freed  woman,  and  the  succession  is  to  be  portioned  out  by 
counting  heads  not  stocks,  precisely  in  the  same  way  as  in  the  case  of  those 
that  come  in  collaterally.  Indeed,  the  rights  of  freebom  persons  and  of 
freed  persons  in  successions  we  have  made  almost  in  unison.    Q.  3,  7,  3.) 

Although  formerly  the  seventh  place  was  held  by  the  bonorum  possession 
called  turn  quern  exfamilia  (for  one  of  the  household),  and  the  eighth  by  the 
unde  liberi  patroni  patronaeque  et  parentes  eorum  (for  patrons'  and  patron- 
esses' descendants  and  ascendants),  yet  both  of  those  by  our  constitution 
on  the  rights  of  patrons  we  have  altogether  repealed.  After  the  likeness  of 
the  successions  to  the  freebom  we  have  appointed  the  successions  to  freed- 
men, narrowing  them  in,  however,  to  the  fifth  degfree  only,  that  there  maybe 
some  distinction  between  the  freeborn  and  freedmen.  They  have  therefore 
enough  means  in  the  bonorum  possessio  contrary  to  the  terms  of  the  will, 
and  in  that  for  statutory  successors  and  for  kinsfolk,  of  vindicating  their 
rights  ;  and  so  all  the  niceties  and  intricate  wanderings  peculiar  to  the  two 
first-named  forms  of  bonorum  possessio  have  been  done  away  with.  G-  3, 9, 6.) 

Table  of  Succession  according  to  Justinian  (C.  6,  4,  4,  8-12)  : — 

1.  Descendants  of  the  freedmen  and  freedwomen,  including  those  bom  in  alayer; 
and  aftem'ards  manumitted. 

2.  The  patron  and  his  descendants. 

8.  The  collateral  cognates  of  the  patron  to  the  fifth  degree. 

If  the  freedman  has  children,  he  can  bequeath  his  whole  property ;  if  he  has  nott 
he  most,  if  worth  100  ofar^  leave  a  certain  portion  to  the  patron,  as  stated  in  the 
texL 

These  rules  were  modified  by  a  power  given  to  a  patron  of 
assigning  the  rights  of  patronage,  including  those  of  inherit- 
ance, to  one  of  his  children. 

Lastly,  as  regards  the  goods  of  freedmen,  we  must  be  reminded  that  the 
Senate  has  resolved  that,  although  to  all  the  patron's  descendants  of  the 
same  degree  the  goods  of  freedmen  belong  equally,  it  would  be  lawful  for 
the  ascendant  to  assign  a  freedman  to  one  of  the  descendants,  so  that  after 
his  death  that  descendant  alone  to  whom  the  freedman  had  been  assigned 
should  be  held  to  be  patron  ;  and  that  the  rest  of  the  descendants  that  would 
themselves,  too,  be  admitted  equally  to  the  same  goods  if  no  assignment 
came  in,  would  have  no  right  over  those  goods.  But  in  one  case  they 
recover  their  first  rights,  and  in  one  only ;  if,  namely,  the  descendant  to 
whom  the  freedman  is  assigned,  dies  and  leaves  no  children.     (J.  3, 8,  pr.} 

It  makes  no  difference  whether  it  is  by  will  a  patron  assigns,  or  without  a 
will.    Any  words,  too,  whatever  the  patron  may  use  to  do  this,  under  the 
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t^  Latitii  in  goremtid  by  tLe  aame  rule^  &s  the  sactfeaBioa  to  property. 

(z.)  Again  I  the  inheritance  of  a  Roman  citizen  that  is  a  freedman  belongs 
equally  to  his  patrons  if  there  are  two  or  more,  although  the  shares  they  had 
as  owners  of  the  slave  were  unequal.  But  the  goods  of  Latins  belong  lo  the 
patrons  in  the  shares  in  which  each  uas  owner.     (G.  3,  59.) 

(3O  Again,  in  the  inheritance  of  a  Roman  citizen  that  is  a  freedman,  one 
patron  shuts  out  the  other  patron's  son,  ;;nd  the  son  of  one  patron  repels  the 
grandson  of  another.  11  ut  the  goods  of  Latins  belong  at  the  same  time  to  a 
patron  in  person,  and  to  the  heir  of  the  other  patron,  in  proportion  to  the 
share  in  which  they  would  belong  to  the  manumitter  in  person.     (G,  3,  60,) 

{+.)  Again,  if  there  are  of  one  patron  say  three  descendants,  and  of  the 
other  one,  the  inheritance  of  a  Roman  citizen  that  is  a  freedman  is  divided 
by  counting  heads  j  that  is,  the  three  brothers  carry  off  three  shares,  and  the 
fourth  one  share.  But  the  goods  of  Latins  belong  to  the  successors  in  the 
same  shares  in  which  thev  ^vould  beloRg  to  the  manumitter  in  person^  (G. 
3t6L) 

(5.)  Againj  if  one  of  the  patrons  despises  his  share  in  the  inheritance  of  a 
Roman  citizen  that  is  a  freedman,  or  dies  before  deciding  whether  to  take 
it,  the  whole  inheritance  belongs  to  the  other.  But  the  goods  of  Latins,  so 
far  as  regards  the  share  of  the  patron  that  faiis  to  take,  become  escheats 
and  belong  to  the  People-     (G.  3,  62.) 

Senatui  Cojisultuvi  Largtanum^  A*D,  42. 

Afterwards,  when  Lupus  and  Largus  were  consuls,  the  Senate  resolved 
that  the  goods  of  Latins  should  belong  first  to  him  that  set  them  free  ;  next 
to  their  descendants  not  disinherited  by  name,  as  each  was  nearest  \  and 
that  then  by  the  ancient  law  they  should  belong  to  the  heirs  of  those  that 
had  freed  them*     (G.  3t  63.) 

This  5c  Hat  us  Consult  urn,  as  some  think,  has  done  this ;  it  makes  us 
use  the  same  law  with  regard  to  the  goods  of  Latins  that  we  use  in 
the  case  of  the  inheritance  of  Roman  citizens  that  are  freedmen.  Such  was 
the  opinion  notably  of  Pegasus.  But  this  opinion  is  manifestly  false.  The 
inheritance  of  a  Roman  citizen  that  is  .1  freedman  never  belongs  to  the  outside 
heirs  of  his  patron.  But  the  goods  of  Latins,  even  under  this  very  Scnatui 
Consult um^  if  the  manumitter's  descendants  do  not  stand  in  the  way,  belong 
even  to  outside  heirs.  Again,  in  tlie  case  of  the  inheritance  of  a  Roman 
citizen  that  is  a  freedman,  no  disinheriting  harms  the  manumitter's  descend- 
ants. But  in  the  case  of  the  goods  of  Latins,  that  a  disinheriting  by  name 
does  harm  them,  is  clear  from  the  very  terms  of  this  Senatus  Consultum.  \\ 
is  truer,  therefore,  to  say  that  this  only  has  been  done  by  that  Senatus  Con- 
sul turn — it  has  made  the  manumitter's  descendants,  that  have  not  been 
disinherited  by  name,  be  preferred  to  oiuside  heirs.     (G,  3,  64.) 

The  emancipated  son  of  a  patron^  therefore,  that  has  been  passed  over, 
although  he  may  not  have  claimed  vonprnm  possessto  contrary  to  the  terms 
of  his  parent's  will,  is  yet  preferred  to  outside  heirs  in  the  case  of  the  goods 
of  Latins.     (G.  3,  65.) 

Again,  a  daughter  and  tht  others  that  one  may  lawfully  disinherit  vmder 
the  />j  ch'ik  by  using  the  words  *'  and  hiII  others,"  although  that  is  enougb 
to  remove  them  from  all  inheritance  of  their  father's,  will  yet  in  the  case  of 
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as  to  make  them  Roman  citizens  under  the  lex  /Elia  Sentia^  or  under  a 
Senatus  Consulium.  At  the  instance  of  the  late  Emperor  Hadrian,  there- 
fore, who  was  moved  by  the  unfairness  of  the  case,  a  Senatus  Cansultum 
was  passed,  that  those  that,  when  their  patron  knew  it  not  or  refused, 
obtained  from  the  Emperor  the  jus  Quiritium^  if  they  afterwards  came 
to  enjoy  such  rights  as  under  the  lex  ^lia  Sentia  or  under  a  Senatus 
Consultunty  would,  if  they  had  remained  Latins,  have  obtained  for  them 
Roman  citizenship,  were  to  be  regarded  as  if  under  the  lex  ^lia  Sentia^ 
or  under  a  Senatus  Consultum^  they  had  come  to  the  Roman  citizenship. 

(G.  3,  n^) 

Abolition  of  the  class  of  Latini  JunianL 

But  all  this  must  in  our  day  be  said  of  those  freedmen  that  have  come 
into  Roman  citizenship.  There  are,  indeed,  no  others,  for  the  dedititii  and 
the  Latins  have  both  been  taken  away.  To  the  Latins  there  were  no  statu- 
tory successions  at  all ;  for  although  they  went  through  life  as  free,  yet  with 
their  last  breath  they  lost  at  once  life  and  freedom  ;  and  as  if  they  were 
slaves,  their  goods  were  detained  by  their  manumitters  under  the  lex  Junta, 
as  if  by  a  sort  of  master's  right  to  the  peculiuni.  But  afterwards,  by  the 
Senatus  Consultum  Largianum^  it  was  provided  that  the  descendants  of  the 
manumitter,  unless  disinherited  by  name,  should  be  preferred  to  their  out- 
side heirs  in  the  case  of  the  goods  of  Latins.  Upon  this  followed  also  the 
edict  of  the  late  Emperor  Trajan,  that  made  the  same  man,  if,  when  his 
patron  was  unwilling  or  knew  not,  he  hastened  by  the  Emperor's  boon  to 
come  to  the  citizenship,  in  life  indeed  a  Roman  citizen,  but  on  his  death  a 
Latin.  But  by  our  constitution,  because  of  such  shifting  of  conditions  and 
other  hardships,  we  have  resolved  that  along  with  the  Latins  themselves  the 
lex  Junta  also,  and  the  Senatus  Consultum  Largianum^  and  the  edict  of  the 
late  Emperor  Trajan,  shall  be  for  ever  blotted  out,  that  so  all  freedmen  may 
enjoy  the  Roman  citizenship.  In  a  wonderful  way,  too,  by  making  certain 
additions,  we  have  transplanted  the  very  ways  that  led  to  Latin  rights  to  the 
taking  of  Roman  citizenship.     (J.  3,  7,  4.) 

III. — Succession  to  Dedititii. 

The  goods  of  those  that  the  lex  /Elia  Sentia  ranks  among  the  dedititii 
sometimes  as  if  they  were  Roman  citizens  that  were  freedmen,  sometimes 
as  if  they  were  Latins,  belong  to  their  patrons.  The  goods  of  those  that,  if 
they  were  not  in  some  fault,  would,  when  manumitted,  have  been  Roman 
citizens,  are  given  to  their  patrons,  as  if  they  were  Roman  citizens,  by  the 
same  statute.  These  have  not,  however,  the  testamenti  f actio  as  well,  as 
most  have  held,  and  not  undeservedly ;  for  it  seemed  incredible  that  the 
legislator  should  have  wished  to  grant  to  men  of  the  worst  condition  the 
right  to  make  a  will.  But  the  goods  of  those  that,  if  they  were  not  in  some 
fault,  would,  when  manumitted,  have  been  Latins,  are  given  to  their  patrons, 
just  as  if  they  had  died  Latins.  I  am  not,  however,  unmindful  that  the  legis- 
lator has  not  expressed  his  wishes  in  that  matter  in  words  that  are  altogether 
satisfactory.    (G.  3,  74-76.) 

The  class  of  dedititii  was  abolished  by  Justinian.     (J.  3,  7,  4.) 
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irnesmre,  Ann  wno  upon  nie  aeain  oi  me  atfceapea  oecomt? 
entitled  to  succeed  as  heire,  were  by  the  civil  law  in  the  ftime 
position  as  slaves,  but  were  allowed  by  the  Pi'setor  to  refuse 
the  inheritancG  (heneficium  abstmendi).  Unless,  thereforep  they 
elect  to  refuse,  they  become  heirs  without  any  express  accept- 
a  nee.  Tlie  right  of  election  was  lost  by  any  interference  with 
the  iulietitance  (immixtio). 

Heirs  sm'  ei  necessarit  are  such  as  a  son,  a  daughter,  a  grandsouj  and 
granddaughter  by  a  son,  and  the  rest  of  the  descendants  ld  order^  if  only 
they  were  in  ihe/^/^jfAu  of  the  man  that  dies.  But  to  make  a  grandson  or 
granddaughter  sui  iurtdes  it  is  not  enough  that  he  or  she  was  in  ih^  p^Usim 
of  the  grandfather  at  the  time  of  his  death  ;  his  father  also  must  need^  have 
ceased  to  be  suits  heres  in  the  lifetime  of  his  father,  and  must  therefore  have 
been  either  cut  off  by  death  or  in  some  other  way  freed  from  the  pofesias^ 
for  then  the  grandson  or  granddaughter  succeeds,  and  steps  into  the  father^s 
pJace.  Sin  heredis  they  are  called,  because  they  are  heirs  at  home,  and  even 
in  the  father's  lifetime  are  thought  to  be  in  some  sense  owners.  Hence,  too, 
if  a  man  dies  intestate,  the  descendants  come  first  in  succession.  Necessarii 
they  are  said  to  be,  because  in  any  case,  whether  they  wish  it  or  not,  in  cases 
of  intestacy  and  under  a  will  alike,  they  become  heirs.  But  the  Praetor 
allows  them,  if  they  \vish,  to  hold  back  from  the  inheritance,  that  so  the 
ascendants^  goods  rather  than  theirs  in  like  manner  may  be  taken  possessi^tj 
of  by  the  creditors  [and  sold].     (J.  3,  19,  2  :  G*  2,  156-15S.) 

The  ntle  of  law  is  the  same  in  the  case  of  a  wife  in  manu^  because  sbfi  is 
in  the  position  of  a  daughter,  and  in  the  case  of  a  daughter-in-law  that  ii 
in  the  son's  mtwuSy  because  she  is  in  the  position  of  a  granddaughter,      (G- 

2,  1 59-) 

Nay,  even  10  a  person  in  ntaniipio^  a  person  conveyed  to  the  deceased 
and  appointed  heir  with  his  freedom  as  well,  the  Praetor  gives  a  J  ike  power 
to  hold  back.  Although  a  necessary  heir,  hke  a  slave,  he  is  not  also  ^  siati 
hir€S.     (G.  2,  160.) 

Sui  hociics  may  become  heirs,  even  though  they  know  it  not,  and  although 
tbey  are  mad.  Indeed,  in  all  the  cases  in  which  we  can  acquire  anything 
without  knowing  it,  we  can  acquire  it  even  when  mad.  At  once,  on  the 
ascendant's  death,  the  ownership  goes  on  as  it  were  unbroken.  There  is 
therefore  no  need  for  the  authority  of  a  tuior  in  the  case  Kii pupilli^  since  ^mi 
kcr^d^s,  even  though  they  know  it  not,  can  acquire  an  inheritance*  And  it 
is  not  by  his  curator's  consent  that  a  madman  acquires,  but  simply  by  the 
law  itseif.     (J.  J,  T,  3.) 

II L  A11  other  persons  were  called  outsiders  {t^imnei).  Tlje 
iioiniuatiyD  of  these  BB  heirs  operated  merely  as  an  offer 
(thlatio)  of  the  inheritance,  which  until  accepted  by  them  l^id 
ijo  legnl  effect.     (LX  29,  2,  21,  2.) 

All  other  hetrs  not  subject  to  the  testator's  power  are  called  outside  heir! 
(extranfi).     Our  descendants,  therefore,  that  are  not  in  our  power^  b«J  are 


appointed  by  a  mother  are  in  the  same  number,  because  women  have  not 
their  children  in  thtxr  poiestas.  A  slave,  too,  that  is  appointed  heir  [and  set 
free]  by  his  master,  and  after  the  will  is  made  is  manumitted  by  him,  is 
regarded  as  in  the  same  number.    (J.  2,  19,  3  ;  G.  2,  161.) 

Outside  heirs  have  power  to  deliberate  whether  to  enter  on  the  inheritance 
or  not.     (J.  2,  19,  5  ;  G.  2,  162.) 

But  if  either  a  man  that  has  power  to  hold  back  mixes  himself  up  with 
the  goods  of  the  inheritance,  or  an  outsider  that  may  lawfully  deliberate 
whether  to  enter  on  an  inheritance,  enters,  he  has  after  that  no  power  to  give 
up  the  inheritance,  unless  he  is  under  twenty-five  years  of  age.  Men  of  this 
age,  indeed,  just  as  in  every  other  case  where  they  are  deceived,  if  they 
rashly  take  up  a  ruinous  inheritance,  the  Praetor  hastens  to  aid.  (J.  2,  19, 
5  ;  G.  2,  163.) 

We  must  know,  indeed,  that  the  late  Emperor  Hadrian  gave  relief  to  a 
man  over  twenty-five,  when,  after  he  entered  on  the  inheritance,  a  huge  debt 
that  at  the  time  he  entered  on  it  was  still  hidden,  had  come  to  light.  (J.  2, 
19,  6  ;  G.  2,  163.) 

Ju8  ddiberandi. 

Outside  heirs  were  allowed  time  by  the  Praetor  to  determine  whether  they  would 
take  the  inheritance.  (Ait  Prsetor;  si  tempus  ad  deliberandum  petet,  dabo.)  (D. 
28 f  8,  1,  1.)  Generally  the  length  of  time  was  in  the  discretion  of  the  judge  (D.  28, 
8,  1,  2),  but  was  never  less  than  100  days.  (D.  28,  8,  2.)  The  time  might  be  ex- 
tended by  the  Praetor  for  urgent  reasons.  (D.  28,  8,  3.)  Tlie  parties  bad  the  right 
to  inspect  the  accounts  of  the  deceased,  to  enable  them  to  determine  whether  they 
would  take  or  refuse  the  inheritance.     (D.  28,  8,  5,  pr.) 

During  this  delay  the  property  of  the  inheritance  must  not  be  interfered  witb, 
except  so  far  as  was  absolutely  necessary  ;  thus,  with  the  sanction  of  the  Praetor,  a 
son  could  maintain  himself  (D.  28,  8,9),  or  repair  buildings,  cultivate  lands,  pay  debts 
due  under  a  penalty,  and  take  the  necessary  steps  to  prevent  pledges  being  sold.  (D. 
28,  8,  7,  8.) 

The  acceptance  of  an  inheritance  was  in  two  ways :  (1)  a 
formal  (cretio),  confined  to  outsiders  (eatranei  heredes)  ;  and  (2) 
an  informal  expression  or  sign  of  intention  to  accept,  which 
was  the  same  for  both  children  {sui  et  necessani)  and  outsiders 
{extranei)^  although  in  the  case  of  the  fonner  it  was  called 
immiatioj  and  in  that  of  the  latter  pro  herede  gerendo.  But  the 
same  acts  and  expressions  that  were  in  one  case  a  sign  of 
waiving  the  right  of  abstention  {henejicium  abstinendi),  were  in 
the  other  a  sign  of  acceptance  {aditio  hereditatis,) 

1.  Formal  Acceptance  (cretio)  by  outsiders. 

I*.  What  is  cretio  f 

Outside  heirs  are  usually  allowed  time  to  decide  {cretio).  An  end,  that 
is,  to  their  deliberation  is  fixed,  so  that  within  a  certain  time  either  they 
must  enter  on  the  inheritance,  or  if  they  do  not  enter,  they  are  at  the  end  of 
the  time  set  ijside.  This  is  called  cretio^  because  the  verb  cernere  means  to 
decide,  as  it  were,  and  settle.     (G.  2,  164.) 

2°.  The  foiin  and  effect  of  common  cretio  (cretio  vulgaris). 
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to  know  and  can  decide.  If  you  do  not  so  decide,  then  be  disinherited."* 
(G.  2,  i6s.) 

The  heir  so  appointed,  if  he  wishes  to  be  heir,  ou^t  to  decide  within  the 
day  fixed  for  his  decision  ;  that  is,  to  say  these  words,  **  Seeing  Publius 
Maevius  has  by  his  will  appointed  me  his  heir,  on  that  inheritance  I  enter, 
and  decide  to  take  it.''  ^  If  he  does  not  so  decide,  then  at  the  end  of  the 
time  for  deciding  he  is  shut  out ;  and  it  is  of  no  avail  that  he  acted  as  heir, 
that  is,  used  the  property  that  formed  the  inheritance  as  if  he  were  heir. 
(G.  2,  i66.) 

Just  as  an  heir  that  is  appointed  with  time  to  decide,  unless  he  decides  to 
take  the  inheritance,  does  not  become  heir,  so  he  is  shut  out  only  if  he 
has  not  decided  within  the  time  that  puts  an  end  to  his  power  of  choice. 
Although,  therefore,  before  the  time  for  decision,  he  has  settled  not  to  enter 
on  the  inheritance,  yet,  if  he  is  moved  by  repentance  while  the  day  for 
deciding  is  not  yet  come,  he  can,  by  deciding  to  take  it,  be  heir.  (G. 
2,  i68.) 

Every  decision  is  tied  down  to  a  fixed  time.  For  that,  a  hundred  days 
seemed  a  bearable  time.  A  longer  or  shorter  time,  however,  can  none  the 
less  be  given  by  the  jus  civiU;  but  a  longer  time  the  Praetor  sometimes 
narrows  down.    (G.  2,  170.) 

3**.   Cretio  continua. 

Although  every  decision  is  tied  down  to  fixed  days,  yet  there  b  one 
form  called  common  (^vulgaris\  another  within  fixed  days  {certarum  d£erum\ 
Common  is  the  one  we  have  set  forth  above,  that  is,  in  which  there  are  added 
these  words,  '^  within  which  he  comes  to  know  and  can  decide."  Within  fixed 
days  is  that  in  which  these  words  are  withheld,  but  all  the  rest  written. 
Between  these  two  there  is  a  great  difference.  When  the  common  time  for 
decision  is  given,  no  days  are  taken  into  account,  except  those  on  which  a 
man  knows  that  he  has  been  appointed  heir  and  can  decide.  But  when  a 
time  for  decision  within  fixed  days  is  given,  then  even  though  a  man  does 
not  know  he  has  been  appointed  heir,  the  days  are  reckoned  in  unbroken 
order.  Even  in  the  case  of  a  man  that  on  some  ground  is  forbidden  to 
decide,  and  still  more  in  the  case  of  a  man  that  has  been  appointed  heir 
under  a  condition,  the  time  is  reckoned.  Hence  it  is  better  and  more  fitting 
to  use  the  common  form.  The  other  is  also  called  continuous  {continua]^ 
because  the  days  are  reckoned  in  unbroken  order.  This  form  is,  however, 
so  hard  that  the  other  is  more  in  use,  and  hence  also  is  called  common. 
(G.  2,  171-173-) 

4°.  Perfect  and  imperfect  cretio. 

The  cretio  is  imperfect  when  these  words  are  not  added,  "  If 
you  do  not  decide  be  disinherited  "  {Si  non  creveris,  exheres  esto). 
When  this  omission  occurred,  the  heir  named  by  an  informal 

^  Heres  Tiiiut  eato,  adjicere  debemus  :  cemitoque  in  centum  didms  prozimis,  quibut 
Bcies  poteritque.     Qxwdni  ita  creverit,  exheres  etto, 

3  Q^od  me  Publitu  Maeviui  testamcnto  suo  heredem  inetUuit,  earn  hereditatem  ades 
arno'iue. 
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(D.  29,  2,  51,  2.) 

An  outside  heir,  again,  that  is  appointed  by  will,  or  that  in  case  of  in- 
testacy is  called  to  the  legal  inheritance,  can,  either  by  acting  as  heir  or  even 
by  a  bare  intention  to  take  up  the  inheritance,  become  the  heir.  A  man  acts 
as  heir  if  he  uses  the  property  of  the  inheritance  as  if  he  were  heir,  either 
by  selling  it,  or  tilling  the  farms,  or  letting  them,  and,  indeed,  if  in  any  way 
at  all,  either  by  acts  or  by  words,  he  makes  his  intention  to  enter  on  the 
inheritance  clear ;  provided  only  that  he  knows  that  the  man  with  whose 
goods  he  is  acting  as  heir  has  died,  either  with  a  will  or  without  it,  and  that 
he  is  his  heir.  To  act  as  heir  is  to  act  as  owner  ;  the  ancients,  indeed,  used 
the  name  heirs  for  owners.  As  further,  by  a  bare  intention  an  outsider  be- 
comes heir,  so  too  by  a  design  to  the  contrary  he  is  at  once  repelled  from 
the  inheritance.  A  man,  moreover,  that  is  bom  deaf  or  dumb,  or  afterwards 
becomes  so,  there  is  nothing  to  hinder  from  acting  as  heir,  and  from  acquir- 
ing for  himself  an  inheritance,  if  he  understands  what  he  is  about.  (J.  2, 
19,  7.) 

Tc  me  any  of  the  hereditary  property  is  prima  facie  evidence  of  acceptance.  (Ulp. 
Frag.  22,  26.)  But  if  it  is  clearly  proved  that  the  heur  named  had  resolved  to  abstain 
from  the  inheritance,  and  continued  in  the  family  mansion  only  as  tenant,  or  to  watch 
it,  he  is  not  made  heir.     (C.  6,  31,  I.) 

The  use  of  the  family  sepulchre  is  not  conclusive  evidence  of  acceptance.  (D.  29, 
2,  20  Z.) 

To  use  a  thing  not  part  of  the  inheritance  as  owner,  under  the  mistaken  idea  that 
it  was  part  of  the  inheritance,  is  an  acceptance,  as  being  proof  of  the  Intention  to  act 
as  heu:.     (D.  29,  2,  21,  1.) 

Manumitting  slaves  of  the  inheritance  is  an  acceptance,  as  being  a  clear  exercise 
of  the  rights  of  o^-nership.     (Ulp.  Frag.  22,  26  ;  D.  29,  2,  42,  2.) 

Paying  the  debts  due  by  the  deceased  is  an  acceptance.     (C.  6,  30,  2.) 

A  son  buries  and  performs  f  aneral  rites  for  his  father.  Is  this  an  acceptance  f  Or 
if  he  gives  food  to  the  slaves,  or  sells  slaves,  or  lets  or  repairs  a  house  ?  All  these 
things  are  evidence  of  intention,  and  therefore  it  was  usual  for  a  son,  if  he  did  not 
intend  to  accept,  to  act  under  protest,  that  he  was  prompted  in  his  acts  by  a  sense  of 
filial  duty,  and  not  by  a  wish  to  take  the  inheritance.  If  the  acts  were  mgently 
necessary  for  the  benefit  of  the  estate,  this  disclaimer  effectually  prevented  the  inherit- 
ance being  fastened  upon  him.     (D.  29,  2,  20,  1.) 

Titius  and  his  son  were  appointed  heirs.  By  order  of  Titius,  the  son  accepted  the 
inheritance.  That  was  held  to  be  an  acceptance  by  Titius  of  the  share  for  whkfa  he 
himself  was  appointed.     (D.  29.  2,  26.) 

An  inspection  of  the  accounts  of  the  deceased  is  necessary  to  enable  ^  deaigDated 
heir  to  know  how  he  should  act ;  it  cannot,  therefore,  be  taken  as  an  acceptance  of 
the  inheritance.     (D.  29,  2,  29.) 

In  certain  cases  a  person  was  fastened  with  an  inheritance 
when  it  was  not  his  intention  to  accept,  but  when,  from  his 
conduct,  it  ought  to  have  been  his  intention.  If  the  appointed 
heir  concealed,  purloined,  or  consumed  any  of  the  property  at 
the  deceased,  or  caused  it  to  be  concealed,  purloined,  or  con- 


sumed  he  could  not  refuse  the  inheritance.  He  is  fixed  with  it, 
whether  he  desires  it  or  not.  (D.  29,  2,  71,  3.)  But  interference 
with  property  not  known  to  be  part  of  the  inheritance,  does 
not  fix  the  appointed  heir  with  the  consequence  attached  only 
to  a  fraudulent  design.     (D.  29,  2,  71,  8.) 

FouRTa— TRANSVESTITIVE  AND  DIVESTITIVE 
FACTS. 

Transvestitive  Facts. 

By  the  Roman  law  an  inheritance  was  indivestible  and 
untransferable. 

An  inheritance  further  admits  of  injure  cessio  only.  If  the  man  to  whom, 
in  case  of  intestacy,  the  inheritance  belongs  by  legal  right,  makes  an  in 
jure  cessio  of  it  to  another  before  entry — that  is,  before  he  becomes  heir — then 
he  to  whom  he  thus  gives  it  up  becomes  heir,  just  as  if  he  had  himself  been 
called  by  statute  to  the  inheritance.  But  if  it  is  after  binding  himself  that 
he  makes  the  in  jure  cessio,  none  the  less  he  himself  still  remains  heir,  and 
on  that  account  will  be  liable  to  the  creditors.  The  debts,  however,  perish, 
and  in  that  way  the  debtors  to  the  inheritance  make  a  gain.  But  the 
corporeal  things  that  belong  to  the  inheritance  pass  on  to  him  to  whom 
the  in  jure  cessio  of  the  inheritance  is  made,  just  as  if  each  thing  had 
been  so  given  up  to  him  singly.     (G.  2,  34-35.) 

Again,  if  the  man  to  whom,  in  case  of  intestacy,  the  inheritance  belongs 
by  statutory  right,  makes  an  injure  cessio  to  some  one  else  of  that  inheritance 
before  deciding  to  take  it,  or  acting  as  heir,  then  he  to  whom  he  so  gives  it 
up  becomes  heir  with  full  rights,  just  as  if  he  himself  were  called  by  statute 
to  the  inheritance.  But  if,  after  he  is  heir,  he  makes  an  injure  cessio^  he 
still  remains  heir,  and  on  that  account  will  be  personally  liable  to  the 
creditors.  Each  thing,  however,  he  will  transfer  bodily,  just  as  if  he  had  made 
an  injure  cessio  of  each  ;  but  the  debts  perish,  and  in  that  way  the  debtors 
to  the  inheritance  make  a  gain.     (G.  3,  85.) 

An  heir  appointed  by  will,  if  before  he  enters  on  the  inheritance  he  makes 
an  in  jure  cessio  of  the  inheritance  to  another,  acts  in  vain  ;  but  if  he  does 
this  after  entry,  all  happens  as  we  have  just  said  with  regard  to  him  to 
whom,  in  case  of  intestacy,  the  inheritance  belongs  by  statutory  right,  if, 
after  binding  himself  he  makes  an  in  jure  cessio,    (G.  2,  36.) 

The  rule  of  law  is  the  same  if  an  heir  appointed  by  will,  after  becoming 
heir,  makes  an  in  jure  cessio  of  the  inheritance ;  but  if  he  does  so  before 
entering  on  the  inheritance,  he  acts  in  vain.    (G.  3,  86.) 

The  same  view  is  taken  with  regard  to  necessary  heirs  by  the  authorities 
of  the  opposing  school ;  because  it  seems  to  make  no  difference  whether  a 
man  becomes  heir  by  entering  on  an  inheritance,  or  is  heir  against  his  will. 
The  nature  of  this  case  will  appear  in  its  own  proper  place.  But  the 
teachers  of  our  school  think  that  a  necessary  heir  acts  in  vain  when  he 
makes  an  injure  cessio  of  the  inheritance.     (G.  2,  37.) 

Whether  a  heres  suus  et  necessarius  acts  to  any  purpose  if  he  makes  an 
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authorities  of  the  opposing  school  think  he  acts  to  the  same  purpose  as  all 
others  after  entering  on  an  inheritance  ;  for  it  makes  no  difference  whether 
a  man  becomes  heir  by  deciding  or  acting  as  heir,  or  by  being  tied  down  by 
necessity  of  law  to  the  inheritance.     (G.  3,  87.) 

Sui  heredes  at  first  could  not  refuse  the  inheritance,  and  they  could  not  alienate  it 
The  agnati  alone  seem  to  have  been  able  to  convey  the  inheritance  prior  to  acceptance ; 
testamentary  heirs  were  not  allowed  that  privilege.  After  entering,  the  agnati  had 
less  power.  The  reason  of  these  rules  is  not  given  by  Gains,  and  must  now  probably 
remain  a  matter  of  conjecture. 

The  so-called  sale  of  an  inheritance  was  not  a  complete 
transfer ;  it  operated  as  a  transfer  only  of  the  corporeal  part 
The  debts  due  to  the  inheritance  could  be  recovered  by  the  heir, 
who  alone  was  responsible  to  the  creditors.  The  buyer  did 
not  become  owner  of  the  corporeal  property  even,  until  it  was 
delivered.  (D.  18,  4,  14,  1 ;  C.  4,  39,  6.)  But  Marcus  Aurelius 
allowed  the  buyer  to  sue  the  debtors  in  his  own  name  (utilts 
actione8)y  so  that  if  the  debtors  were  sued  by  the  heir,  they 
could  repel  him  by  the  plea  of  fraud.  (D.  2,  14,  16,  pr.)  The 
heir,  however,  remained  bound  to  the  creditors,  and  could  only 
save  himself  by  calling  upon  the  buyer,  under  his  contract^  to 
undertake  the  defence. 

Divestitive  Facts. 

The  rule  of  the  Roman  law  was  that  an  inheritance  was 
indivestible  {aeniel  heres  semper  heres)  \  but  to  this  there  was  an 
exception  when  the  inheritance  was  forfeited  as  a  punishment 
on  the  heir.  Generally,  the  forfeiture  was  to  the  Exchequer. 
(D.  34,  9,  5,  6.)  The  heir  who  forfeited  lost  all  right  in  the 
inheritance,  even  to  the  Falcidian  fourth  (D.  34,  9,  5,  19)  ;  at 
the  same  time  he  was  relieved  from  all  the  burdens  (D.  34,  9, 
18,  1),  which  now  were  transferred  to  the  Exchequer  {Fisexu)- 
(D.  34,  9,  5,  4 ;  D.  30,  50,  2.) 

When  is  an  inheritance  or  legacy  taken  away  ?  {de  his  quae  ut 
indignis  auferuntur). 

1.  When  a  tutor  manies  his  pupil  against  the  law  provided 
for  that  case  (p.  687),  she  can  inherit  from  him,  but  not  he  from 
her.     (D.  30, 128.) 

2.  Similarly,  when  an  oflScial  marries  a  woman  in  his  pro- 
vince during  his  administration,  he  forfeits  her  property  left 
to  him.     (D.  34,  9,  2,  1.) 

3.  When  the  testator  has  written  that  he  wishes  the  heir  to 
be  deprived  as  unworthy.     (D.  34,  0,  12.) 
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thesCj  in  like  manner,  follow  on  Ihe  proceedings  between  more  co-heirs  tbar^ 
two.     (J.  4,  17*  40 

B.  In  Eespectt  of  THB  Ij«'VESTrnVl  Faot3^ 
I.  Peculiar  to  t^itaim^'u.mi  codicillL 

1.  Action  for  prixluction  of  wiQ,  cod  toils,  etc.     Actio  ad  a^h^fndum. 

v.  The  pi aIji tiffs  are  all  ta  whom  in  way  way  anythiog  b  left  by  will  (D*  43,  5,  3, 
10),  &nd  thfi  defendants  any  person  having'  tbs  cuntudy  of  the  documont  (D.  -13,  5,  S, 
2)  f  as,  £,;7.,  the  pneat  of  the  cbnrch  {aedltuiu)  in  which  the  ^11  ii  daposiled,  or  the 
notary  that  drew  it  up.     (D.  43,  5,  3,  3,) 

2^  The  damngea  for  nou- production  ar«  determine  by  Ihe  value  of  the  inheritance, 
or  of  the  portion  in  which  the  plainti^is  ist^r^ated,     (D.  43,  \  3,  12.) 

3^  The  interdict  njoy  ha  doimed  by  a  mtai^i  h&hm  uid  other  BUooeSHonL  ( D.  4d>  5, 
3,  17.) 

4*^,  It  ia  nol;  extingni&bed  by  prtiscrjptton  for  one  year,  like  other  Fretori&n 
remedies.     (D.  id,  5,  3,  16.) 

2.  Action  t<>  Hti  oajde  t^  will.     Qtifreltt  ino^civti  ttBtametiti. 

There  doea  not  Appear  to  have  been  any  ai>ecial  acticm  under  the  above  name  ;  but 
the  person  deprived  of  hia  Itfjitinm  portio  sued  for  the  inheritance  by  the  iliu&I  actifiiv 
claiming  as  hfrir  at^^innt  those  deei^^nated  in  the  will. 

1°.  The  plaintiff  ia  the  pctnon  deprived  of  hi^  Irf/ittm,  and  the  defendant  tlie  heiTK 
whether  direct  ot  jidtkontntasarius^  named  m  the  wi^,     (C,  3,  28,  1.) 

A  f either  could  not,  however^  nue  an  behalf  of  bl»  sun  Against  hi«  wished,  fiw  thf^ 
difihononr^  if  onj,  woa  a  personal  aSrunt  to  the  non  himself  ( D.  5»  2,  S,  pr.)  The  Eon 
coold  bring  the  action  in  bia  own  name  without  hia  father's  consent  (T^  5»  2,  22^  firj, 
oltb.oug'h,  if  he  succeeded,  the  aole  benefit  aoorued  to  hia  father. 

If  the  legatees  utiapect  a>IIusion  between  the  faeira  appointed  and  the  plaintiff,  th^y 
may  come  in  and  defend  the  will.     (D.  5,  2,  29,  pr.) 

If  the  titlo  of  the  plaintiff  in  only  Prstonaii,  he  must  first  ebtalo  the  bonoriLa 
pauessto,  and  then  Bue  the  written  heira  who  remain  in  poaB^saion  until  the  wiU  b 
upset     (C.  3.  23.  2.) 

If  the  pliiintiir  auceeedjt,  and  the  heir  appeals,  the  plain iifr^  if  s^ptipUiu*  uid  poor, 
la  entitled  Co  maintenance  nntll  the  eoj^e  m  ftnalty  decided.     ( D.  5^2,  27,  S.) 

2^  The  heir  of  the  plaintiff  h  entitled  to  g^  on  if  the  plaintiff  went  so  far  oa  tu  g«t 
recogTiition  Eta  fiOfHQriim  poBSfssor  {pout  Gfpiitam  bonorum  posietiiutttfti),  (D.  5,  2,  6,  2.) 
Even  giving  notice  of  action  waa  sufficient  to  perpetuate  the  Hght  to  th^  heir.  (D.  ^ 
2,  7  ;  C.  3,  23,  5.) 

3'.  The  prcflcrjptton  was  at  firat  two  year?,  and  afterwards  extended  to  five*  {X).  ?» 
2,  8^  !7  ;  D.  5,  2,  9.J  The  time  runs  «ot  from  the  death  of  the  teatator,  but  fromtk 
date  of  the  <idUiQ  hfirdltatU     (C  3,  28,  3S,  2.) 

II.   ActinuH  bj  Ila's^^ 

1.  Petitio  MtrtdiiaUa, 

\.  The  question  tried  is  the  right  of  inheritaneef  and  hence  every  one  that  aeti  up 
a  claim  of  h\A  own  may  be  made  defen^Iant.  If  a  debtor  to  Ihi^  inheritance  reftutJ 
paytnetit  on  the  ground  that  he  is  heir,  he  may  bi  made  a  defendant ;  hut  if  be  0^5 
denied  the  tittle  of  the  plaintiff  without  setting  np  a  title  of  bia  own,  the  prfiW 
herrditath  could  not  be  brought.      (D.  5,  3,  42.) 

If  a  person  poe^ssed  the  inheritance,  aa  a  singular,  not  ait  a  universal,  au«eenor, 
the  petitio  did  noit  lie,  but  by  an  equitable  extension  of  the  principle  ijf  the  astiov 
{\Uilia  pflltioi)  the  ^itne  remedy  was  allowed.  Thus  a  husband  might  ncc«pt  •> 
inheritance  from  his  wife  aa  a  dowry  (D.  5,  3, 13, 10),  or  one  might  buy  an  inhefitsaci 
from  the  Fis€u$.     (D.  5,  3,  13,  @.)  " 
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possessor  mvun  resiore  \ne  wnoie. 

The  bona  jide  possessor  may  deduct  the  amounts  he  has  paid  for  debts  (C.  8,  31, 5) ; 
also  what  is  due  to  himself.  (D.  5,  8,  81,  1.)  And  so  for  funeral  expenses,  etc. 
(D.  5,  3,  50,  1.)  But  for  beneficial  expenditure  (D.  5,  3,  86,  6),  every  possessor, 
even  if  he  b  mala  fidcy  may  claim  compensation.  (D.  5,  8,  37  ;  D.  5,  3,  38, 
pr.)  It  would  appear  that  a  bona  fide  possessor  could  claim  also  for  frescoes  and 
purely  ornamental  expenditure ;  but  not  a  mala  fide  possessor,  although  he  could 
carry  his  improvements  away.     (D.  5,  8,  89,  1.) 

5.  This  action  was  not  removed  by  the  prescriptio  longi  temporis.     (C.  8,  31,  7.) 

IL  Petitio  partis  Hereditatis. 

The  remedy  (No.  I. )  was  confined  to  a  case  where  a  person  claimed  as  sole  heir. 
This  is  the  action  when  one  daims  only  a  share  of  the  inheritanoe.  (D.  5,  4,  1,  pr.) 
It  does  not  give  partition,  but  only  an  undivided  share.     (D.  5,  4,  8.) 

III.  Carbonian  Edict — De  Carhoniano  Edicto. 

Special  provision  was  made  when  the  alleged  heir  was  under  the  age  of  puberty  by 
Cn.  PapirtUB-Carbo,  who  introduced  a  provision  into  the  edict  about  100  B.C.  The 
terms  of  it  are  as  follow  : — Si  cut  corUroversia  fiet  an  intei^  liberos  sit  et  impuhes,  sit  ; 
causa  cof/nUa  perimde  possessio  datur,  oc  si  nulla  de  eare  controversia  csseti  et  Judicium 
in  fempus pubevtalis  causa  cognita  differtur.     (D.  87,  10, 1,  pr.) 

The  object  was  to  give  the  child  a  maintenance.     (D.  5,  2,  20.) 

The  edict  applies  only  when  there  is  a  dispute  regarding  a  father's  inheritance,  and 
abo  whether  a  child  under  puberty  was  under  the  potestas  of  the  deceased.  (D.  37, 10. 
6,  8 ;  D.  G7,  10,  7,  2.)  It  does  not  apply  where  it  is  quite  certain  either  that  the 
child  is  heir  or  cannot  be  heir.     (D.  37 >  10,  11.) 

All  questions  relating  to  legacies  and  trusts  are  also,  according  to  a  rescript  of 
Antoninus  Fiu$i,  postponed  till  the  child  reaches  puberty.     (D.  37,  10,  3,  1.) 

Causa  cognita. — The  object  of  this  inquiry  was  twofold  :  (1)  to  give  the  child  clear 
possession,  and  (2)  to  determine  whether  the  trial  should  be  put  off  till  the  child 
reached  puberty,  or  should  be  ordered  at  once.  If  it  was  quite  clear  that  the  child  had 
no  claim,  the  Praetor  refused  him  possession.  (D.  37,  10,  3,  4.)  But  if  the  matter  was 
doubtful,  he  gave  him  the  benefit  of  the  doubt.  It  might,  however,  be  expedient  in 
the  interest  of  the  child  that  the  question  of  its  status  should  be  determined  at  once ; 
for  witnesses  might  die  or  be  corrupted,  and  evidence,  now  forthcoming,  might  be  lost 
(D.  37,  10,  3,  5),  and  then  the  Praetor  exercised  his  discretion  by  appointing  an  agent 
to  represent  the  child,  and  ordering  the  trial  to  proceed. 

The  child  must  find  security ;  if  he  does  not,  the  adversary  is  put  in  possession,  un- 
less the  adversary  is  in  the  same  plight,  in  which  case  a  curator  was  to  be  appointed 
for  the  administration  of  the  property.  (D.  37,  10,  5,  2.)  In  any  case  the  child  is 
allowed  a  maintenance,  if  it  is  poor,  when  the  trial  is  deferred  until  it  reaches  puberty. 
(D.  37,10,6,  5.) 

In  the  suit  that  follows,  the  child  on  giving  security  occupies  the  advantageous 
position  of  defendant.     (D.  37,  10,  6,  6.) 

IV.— The  Bonorum  Possessio. 

The  bonorum  possessor  could  recover  the  property  of  which  the  inheritance  con- 
sisted by  the  interdict  Q,uorum  Bonorum;  and  he  could  sue  the  debtors  of  the  de- 
ceased, or  be  sued  by  them  by  utiles  actioncs^  in  which  it  was  feigned  that  the  bonorum 
possessor  was  hei-cs.     (Ulp.  Frag.  2S,  12  ;  G.  3,  81.) 

The  Possessio  Bonorum  was  obtained  either  on  summary  application  {de  piano),  or  on 
hearing  [causa  cognita).  Theophilus  says  (J.  3,  9,  12)  tba  tthe  position  of  a  hanorun^ 
possessor  could  in  early  times  be  obtained  only  by  special  petition  : — *'  Da  mihi  kanc 
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origin  than  the  will  of  the  testator.  The  law  of  bequest  is 
therefore  simply  the  interpretation  of  legacies.  But  this  perfect 
dependence  of  legacies  on  the  wishes  of  testators  was  limited  by 
two  things,  one  permanent,  the  other  local  and  temporary.  In 
the  first  place,  not  in  Rome  only,  but  everywhere,  the  will  of 
a  testator  must  be  circumscribed  by  the  general  laws  of  the 
country.  A  person  cannot  bequeath  as  property  what  the  State 
refuses  to  recognise  as  property  ;  nor  to  a  person  incapable  by 
law  of  receiving  legacies.  According  also  to  the  political  views 
current,  the  policy  of  the  law,  as  it  is  called,  imposes  certain 
limits  to  the  right  of  testation.  These  causes  are  always  in 
operation,  although  the  results  are  not  everywhere  the  same. 
But  in  Rome  the  power  of  testation  was  for  centuries  restrained 
by  a  spirit  of  legal  formaUty  like  that  which  we  have  found 
elsewhere  to  characterise  the  Roman  law.  The  narrowness  of 
interpretation  that  made  the  Roman  jurists  affirm  vines  to  be 
one  thing  and  trees  another,  so  that  a  man  that  claimed  a  vine 
could  not  be  said  to  claim  a  tree,  was  not  confined  to  the  Uffis 
actiones.  It  was  the  universal  tendency  of  the  Roman  law,  in 
its  earlier  stages,  to  prefer  the  form  to  the  spirit ;  and  although 
there  appears  to  have  been  nothing  in  the  XII  Tables  to  narrow 
the  forms  of  bequest,  yet  it  came  to  be  recognised  that  nothing 
could  be  a  legacy  unless  made  in  one  or  other  of  certain  pre- 
cise, set  forms.  The  testator's  intention  was  the  source  of  the 
legacy,  but  it  had  no  effect  unless  made  in  the  ways  prescribed 
by  custom  and  the  jurists.  We  may  consider  the  subject  under 
the  following  heads :  — 

1.  The  Forms  of  Legacy. 

2.  The  Interest  taken  by  the  Legatee. 

3.  The  Kcstraints  on  each  kind  of  Legacy  arising  from  its  Form. 

4.  Divestitive  Facts. 

5.  Conjoint  Legacies. 

L  The  Forms  of  Legacy. 

Of  legacies  there  are  four  kinds ;  for  we  may  leave  a  legacy  cither  per 
vituUcationem^  per  damnationem^  sinendi  modo^  or  per  praecepiiomm,  (G.  2, 
192.) 

1.  Per  viiidicationem, 

A  legacy  per  vindicationem  (by  giving  a  claim  to  the  thing)  we  leave  in 
this  way  : — **  To  Lucius  Titius,"  for  instance,  "  I  give  and  leave  as  a  legacy 
the  slave  Stichus."  Even  if  one  of  the  two  words  is  set  down,  as  "  I  give 
the  slave  Stichus,"  it  is  a  legacy  per  vindtcationem.      Indeed,  if  it  is  in 
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agreed,  is  meanwhile  the  property  of  the  heir.  The  authorities  of  the 
opposing  school,  however,  think  that  meanwhile  the  thing  is  no  one's  ;  and 
this,  they  say,  is  still  more  the  case  with  a  legacy  left  simply  and  uncon- 
ditionally before  the  legatee  accepts  the  legacy.    (G.  2,  200.) 

2.  When  the  legacy  is  per  damnationem, 

A  thing  so  left,  after  the  inheritance  is  entered  on,  although  it  is  left 
simply,  is  not  like  a  thing  per  vindicationem  forthwith  acquired  for  the 
legatee,  but  none  the  less  is  the  heir's.  The  legatee  ought,  therefore,  to  bring 
an  action  in  personam;  that  is,  to  put  forth  a  statement  of  claim  that  the  heir 
ought  to  give  it  him.  Thereupon  the  heir,  if  it  is  a  res  manciple  ought  to 
give  it  by  mancipatio  or  injure  cessio^  and  to  deliver  up  possession ;  if  it  is  a 
yes  nee  mancipi,  it  is  enough  to  deliver  it.  If,  indeed,  he  only  delivers  a  res 
manciple  and  does  not  convey  it  by  mancipation  then  by  usucapio  it  at  length 
becomes  the  legatee's  in  full  right.  Now  usucapio  is  limited,  as  we  have 
said  above,  to  a  year  in  the  case  of  moveables,  to  two  years  in  the  case  of 
things  attached  to  the  soil.     (G.  2,  204.) 

3.  When  a  legacy  is  sineiidi  viodo. 

As  a  legacy  left  per  damnationem  does  not  at  once,  after  the  inheritance 
is  entered  on,  become  the  legatee's,  but  remains  the  heir's,  until  the  heir,  by 
delivery  or  mancipatio  or  in  jure  cessio^  makes  it  the  legatee's,  such  is  the 
law  in  the  case  of  a  legacy  left  sinendi  modo  also.  The  action  on  account 
of  a  legacy  of  this  kind  is  therefore  against  a  person  {in  personam)^  and  is 
for  "whatever  the  heir  under  the  will  ought  to  give  or  do."  There  are 
some,  however,  that  think  the  heir  is  not  bound  under  a  legacy  of  this 
sort  to  convey  the  thing,  or  to  give  it  up  by  /«  jure  cessio,  or  to  deliver  it ; 
but  that  it  is  enough  if  he  suffers  the  legatee  to  take  it,  because  the  testator 
gave  him  no  further  orders  than  to  allow,  that  is,  to  sufier,  the  legatee  to 
have  the  thing  for  himself.     (G.  2,  213-214.) 

4.  In  legacy  per  praeceptioufm. 

Our  teachers  think  that  a  legacy  cannot  be  left  in  that  way  to  anyone 
that  is  not  in  some  part  of  the  will  appointed  heir.  To  pick  out  beforehand 
(praecipere)  is  to  be  foremost  to  take.  This  can  take  place  only  in  the  case 
of  a  man  that  is  appointed  heir  of  some  part,  because  he  over  and  above 
his  share  of  the  inheritance  is  to  have  the  foremost  legacy.  If,  therefore,  a 
legacy  is  so  left  to  an  outsider,  it  is  void  :  so  much  so,  as  Sabinus  held,  that 
not  even  under  the  Senatus  Consult um  Neronianum  can  it  come  to  be  valid. 
"That  Senatus  Consultum"  he  says,  "confirms  those  only  that  through 
some  verbal  defect  are  of  no  force  by  thtjus  civile;  not  those  that,  because 
of  the  status  {persona)  of  the  legatee,  are  not  due."  Julian,  folloix.-ix^ 
Sextus,  however,  held  that  even  in  this  case  the  legacy  is  confirmed  under 
the  Senatus  Consultum,  because  the  reason  why  the  legacy  is  void  by  the 
jus  civile  is  in  this  case  also  verbal.  This,  they  say,  is  plain  from  the  fact 
that  the  same  person  may  have  a  legacy  rightly  left  him  in  other  words,  as 
per  vindicationem^  per  damnationem,  sinendi  modo;  whereas,  from  a  defect 
in  the  person's  status  the  legacy  is  of  no  effect,  when  a  legacy  is  left  a  man 
that  can  in  no  way  have  it  left  him— an  alien,  for  instance,  with  whom  there 
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Setiatus  Consultum,  Our  teachers,  again,  think  that  a  legacy  so  left  the 
legatee  can  obtain  in  no  other  way  than  by  an  actio  familiae  erciscundae — 
the  action,  that  is,  for  dividing  the  inheritance  usually  received  among  heirs. 
It  falls,  indeed,  within  the  judge's  duty  to  adjudge  a  legacy  left  per  praecep- 
tionem,     (G.  2,  217-219.) 

The  Senatus  ConstiUum  Neronianum  (reign  of  Nero)  provided  that  a  legacy  left  in 
unfit  words  should  take  effect  just  as  if  it  had  been  left  in  the  best  way  known  to  the 
law.     The  best  way  was  considered  to  be  per  damnationem,     (Ulp.  Frag.  24,  H.) 

A  pradegatum,  or  legacy  per  praecepHonem,  could  exist  only  if  there  was  mom 
than  one  heir ;  it  was  an  advantage  given  to  one  heir  over  the  rest  in  addition  to  his 
share  of  the  inheritance.  When  there  were  several  heirs,  one  of  them  might  be  both 
an  heir,  and,  as  regards  his  co-heirs,  also  legatee. 

III.  Restriction  as  to  the  object  of  the  bequest. 

1.  In  legacies  per  vindicatioiwn. 

Those  things  alone  can  rightly  be  left  per  vindicationem  that  are  the 
testator's  own  ex  jure  Quiritium.  In  the  case,  however,  of  things  essentially 
such  that  they  can  be  weighed,  numbered,  or  measured,  it  is  held  to  be 
enough  if  they  are  the  testator's  ex  jure  Quiritium  at  the  time  of  his  death 
— wine,  for  instance,  oil,  corn,  coined  money.  But  all  other  things  ought  to 
be  the  testator's  ex  jure  Quiritium  at  both  times — that  is,  both  when  he  made 
the  will  and  when  he  died — since  otherwise  the  legacy  Is  void.     (G.  2,  196.) 

Undoubtedly  this  is  so  by  the_;W  civile.  But  afterwards,  at  the  instance 
of  Nero  Caesar,  a  Senatus  Consultum  was  passed  providing  that  if  each 
testator  by  the  form  **  I  give  and  leave  as  legacy,"  left  what  was  never 
his,  the  legacy  should  be  valid,  just  as  if.  it  had  been  left  in  the  best  form 
known  to  the  law.  Now,  the  best  form  of  legacy  known  to  the  law  is  that 
per  damnationem.  By  this  kind  even  what  belongs  to  another  can  be  left, 
as  will  appear  lower  down.     (G.  2,  197.) 

But  if  a  man  leaves  a  thing  of  his  own  by  the  form,  "  I  give  and  leave  as 
a  legacy,"  and  then  after  making  the  will  alienates  it,  most  think  not 
only  that  the  legacy  is  void  by  the/wj  civile^  but  that  it  is  not  confirmed 
under  the  Senatus  Consultum,  The  reason  this  is  said  is,  because  even  if  a 
man  leaves  a  thing  of  his  own  per  damnationem^  and  afterwards  alienates  it, 
most  think  that  although  at  strict  law  the  legacy  is  due,  yet  the  legatee,  if  he 
demands  it,  can  be  repelled  by  the  exceptio  doli  fnali,  as  demanding  it  con- 
trary to  the  wishes  of  the  deceased.     (G.  2,  1 98.) 

2.  In  legacy  per  damnationem. 

By  this  kind  of  legacy  even  what  is  another's  can  be  left,  so  that  the  heir 
must  buy  it  up  and  supply  it,  or  give  its  value.    (G.  2,  202.) 

A  thing,  too,  that  in  the  nature  of  things  is  not  in  being,  if  only  it  is  to 
come  into  being,  can  be  left  per  damnationem ;  the  fruits,  for  instance,  that 
are  to  grow  on  such  and  such  a  farm,  or  the  offspring  such  and  such  a 
female  slave  is  to  have.     (G.  2,  203.) 

3.  Legacy  sinemii  modo. 

This  kind  of  legacy  goes  further  than  that  per  vindicationem,  not  so  far 
as  that  per  damnationem.     In  this  way  the  testator  can  leave  as  a  valid 
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tionem^  on  the  other  hand,  he  can  leave  only  what  is  his  own.  Per  damna- 
tionem^  what  belongs  to  any  outsider.    (G.  2,  210.) 

If  at  the  time  of  the  testator's  death  the  thing  is  the  testator's  own,  or 
his  heir's,  the  legacy  is  manifestly  valid,  although  at  the  time  of  making  the 
will  it  belonged  to  neither.     (G.  2,  211.) 

But  if  it  is  after  the  testator's  death  that  the  thing  first  comes  to  be  the 
heir's,  it  is  questioned  whether  the  legacy  is  valid.  Most  think  that  it  is  not 
What  then  ?  Even  although  a  man  leaves  as  a  legacy  what  was  ne\'er  his, 
and  what  never  afterwards  came  to  be  his  heir's,  then  under  the  Senaius 
Consultum  Neronianum  it  seems  to  be  all  the  same  as  if  the  legacy  had  been 
\eit  per  damnationem,    (G.  2,  212.) 

4.  Legacy  per  praeceptionerru 

From  this  we  understand  that,  in  the  opinion  of  our  teachers,  nothing  can 
be  left  as  a  legacy  per  praeceptionem  unless  it  is  the  testator's  ;  for  nothing 
but  what  belongs  to  the  inheritance  can  be  brought  into  this  action  {Jamiliae 
erciscundae).  If,  therefore,  the  testator  leaves  a  thing  not  his  own  in  that 
way,  by  they«j  civile  indeed  the  legacy  will  be  void,  but  under  the  Senatus 
Consultum  it  will  be  confirmed.  In  one  case,  however,  they  (/>.,  the 
Sabinians)  own  that  even  what  is  another's  can  be  left  per  praeceptionem 
— when,  namely,  a  man  leaves  a  thing  as  a  legacy  that  he  has  given  by 
mancipatio  to  a  creditor  fiduciae  causa.  In  this  case  they  hold  that  the 
judexy  in  the  discharge  of  his  duty,  can  compel  the  co-heirs  to  pay  the 
money  and  release  the  thing,  that  so  the  legatee  may  pick  it  out  before- 
hand. But  the  authorities  of  the  opposing  school  think  that  even  to  an  out- 
sider a  legacy  can  be  left  per  praeceptionem^  just  as  much  as  if  the  entry  in 
the  will  were,  **  Let  Titius  pick  out  my  slave  Stichus,"  and  that  the  addition 
of  the  syllable  prae  (beforehand)  is  mere  surplusage.  It  would  seem,  then, 
that  it  is^^r  vindicationem  that  the  thing  is  left ;  an  opinion  that  is  said  to  be 
confirmed  by  a  constitution  of  the  late  Emperor  Hadrian.  According  to 
this  opinion,  then,  if  the  thing  was  the  deceased's  ex  jure  Quiritium,  the 
legatee  can  claim  it  by  a  vindication  whether  he  is  one  of  the  heirs  or  an 
outsider.  If,  again,  the  testator  owned  it  only  in  honis^  it  will  be  a  valid 
legacy  to  an  outsider  under  the  Senatus  Consultum,  and  to  an  heir  it  will  be 
supplied  by  the  judex  in  discharge  of  his  duty  in  the  proceeding  fatniliae 
erciscundae.  If,  however,  the  testator  had  no  right  to  it,  both  to  an  heir  and 
to  an  outsider  it  will  be  a  valid  legacy  under  the  Senaius  Consultum.  (G.  2, 
220-222.) 

IV.  Divestitive  Fact. 

A  legatee  likewise  frees  the  heir  in  the  same  way  (i,e,  by  mancipaito)  from 
a  legacy  \tftper  damnationem.  There  is,  however,  this  difference  :  Where 
the  debtor  declares  that  on  such  and  such  a  ground  he  is  condemned  to  do 
so  and  so  for  the  other,  there  the  heir  declares  that  under  the  will  he  is 
condemned  to  give  so  and  so.  The  only  legacy  of  which  he  can  be  freed 
in  this  way  is  a  legacy  of  things  essentially  such  that  they  can  be  weighed  or 
numbered,  and  even  then  only  if  it  is  determinate  ;  but  some  hold  that  this 
applies  also  to  what  essentially  can  be  measured.    (G.  3,  175.) 
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be  released  only  by  executing  a  conveyance  to  the  heir  as  to  any  other  person. 

Gains  says  nothing  as  to  the  mode  of  release  in  the  third  and  fourth  kinds  of 
legacy. 

V.  Joint  Legacy. 

1.  Legacy  per  vindicationem. 

It  is  agreed  that  if  to  two  or  more  persons  the  same  thing  is  left  as  a 
legacy /^rr  vindicationem,  whether  jointly  or  severally,  and  all  come  to  the 
legacy,  then  to  each  singly  his  own  share  belongs ;  and  if  anyone  fails  to, 
his  share  accrues  to  his  co-legatee.  Jointly  a  legacy  is  left  thus, — "To 
Lucius  Titius  and  Seius  I  give  and  leave  the  slave  Stichus  ; "  severally  thus, 
— "  To  Lucius  Titius  I  give  and  leave  the  slave  Stichus  ;  to  Seius  I  give  and 
leave  the  same  slave."    (G.  2,  199.) 

2.  hegSLcy  per  damnationem. 

There  is  also  this  point  of  difference  in  the  case  of  a  legacy  per  vindica' 
tionem.  If  the  same  thing  is  left  as  a  legacy  to  two  or  more  persons  per 
damnaiionem^  if  it  is  left  jointly,  then  clearly  his  own  share  is  due  to  each  as 
in  a  legacy  ^^r  vindicationem  ;  but  if  severally,  the  entire  thing  is  due  to 
each,  and  so  of  course  the  heir  must  supply  one  with  the  thing  and  the  other 
with  its  value.  In  the  case  of  joint  legatees  also,  the  share  of  anyone  that 
fails  does  not  belong  to  his  co-legatee,  but  remains  in  the  inheritance.  (G. 
2,  205.) 

As  to  what  we  have  said,  that  the  share  of  anyone  that  fails  in  the  case 
of  a  legacy  per  damnationem  is  kept  in  the  inheritance,  in  the  case  of  a  legacy 
per  vindicationem  accrues  to  the  co-legatee,  we  must  note  that  this  was  so 
by  the/«/j  civile  before  the  lex  Papia.  But  after  that  statute  the  share  of 
one  that  fails  becomes  an  escheat,  and  belongs  to  those  in  the  will  that  have 
children.  Although,  too,  in  laying  claims  to  escheats,  the  heirs  that  have 
children  come  first,  and  next  if  the  heirs  have  not  children,  the  legatees  that 
have  them  ;  yet  that  very  lex  Papia  points  out  that  a  joint-legatee,  if  he  has 
children,  is  to  be  preferred  to  the  heirs,  although  they  are  found  to  have 
children.  Most  have  held  that,  so  far  as  relates  to  this  branch  of  the  law 
settled  by  the  lex  Papia  for  joint  legatees,  it  makes  no  difference  whether 
the  legacy  is  led  per  vindicaiionetn  or  per  damnationem.    (G.  2,  206-208.) 

3.  Legacy  stnendi  modo. 

A  greater  difference  of  opinion  that  occurs  in  regard  to  this  legacy  is  this. 
If  the  same  thing  is  left  to  two  or  more  severally,  some  think  it  is  due 
entire  to  each,  as  in  a  legacy  per  damnationem;  some  hold  that  the  man 
that  first  takes  possession  is  to  be  preferred.  The  reason  these  latter 
give  is  this,  that  in  a  legacy  of  that  kind  the  heir  is  condemned  to  suffer  the 
legatee  to  have  the  thing ;  it  follows,  therefore,  that  if  he  suffers  the  former 
one  to  have  it,  and  he  takes  it,  the  heir  need  care  nothing  for  him  that  after- 
wards demands  the  legacy,  because  he  neither  has  the  thing  so  as  to  suffer 
it  to  be  taken  by  the  latter  claimant,  nor  has  he  done  anything  in  bad  faith 
to  keep  him  from  having  it.     (G.  2,  215.) 

4.  Legacy  per  praeceptionem. 


even  if  they  are  outsiders  according  to  the  opinion  of  the  other  school,  if  two 
or  more  persons  have  the  same  thing  left  them  jointly  or  severally,  each 
ought  to  have  his  share.     (G.  2,  223.) 

Second  Period.— The  Law  of  Bequest  during  the  Empire 
{Ftdeicommissum), 

By  means  of  fideicommissa  the  formal  modes  of  legacy  were 
supplemented  in  like  manner  as  in  the  case  of  the  testamentum. 
I.  In  respect  of  the  rights  of  the  legatee. 

I.  As  to  the  eflfect  of  undue  delay  {mora)  in  paying  the 
legacy  by  the  heir. 

On  trusts,  interest  and  the  fruits  are  due  if  only  payment  is  delayed  by 
the  debtor  under  the  trust.  But  on  legacies  no  interest  is  due  ;  and  this  is 
pointed  out  in  a  rescript  of  the  late  Emperor  Hadrian.  I  know,  however, 
that  Julian  held  that  in  the  case  of  a  legacy  left  stnendi  modo  the  rule  of  law 
was  the  same  as  in  the  case  of  a  trust ;  and  this  opinion,  I  see,  prevails  in 
our  time.     (G.  2,  280.) 

In  the  time  of  Paul,  legacies  in  this  respect  were  put  on  the  same  footing  as  trusts 
{moi'ajieri  videtur  cam  postalanti  non  datur),     (Paul,  Sent.  3,  8,  4.) 

Again,  what  a  man  pays  by  mistake  in  excess  of  what  is  due  under  a 
trust  he  can  demand  back.  But  in  the  case  of  a  legacy  per  damfuUiomm^ 
what  on  some  false  ground  is  paid  in  excess  of  what  is  due  cannot  be 
demanded  back.  The  rule  of  law  is  the  same  with  regard  to  the  entire  sum 
which,  though  not  due,  has  been  paid  by  mistake  either  in  this  case  or  in 
that.     (G.  2,  283.) 

II.  In  respect  of  Investitive  Facts. 
1.  Form. 

(i.)  Again,  legacies  written  in  Greek  do  not  take  effect:  trusts  do. 
(G.  2,  281.) 

(2.)  A  legacy  before  the  appointment  of  an  heir  is  void ;  because,  of 
course,  wills  owe  all  their  force  to  the  appointment  of  the  heir,  and  therefore 
his  appointment  is  as  it  were  the  source  and  foundation  of  the  whole  will. 
On  the  like  principle  no  grant  of  freedom  could  be  made  before  appointing 
an  heir.  Our  teachers  hold  that  not  even  a  tutor  can  be  appointed  in  that 
place  ;  but  Labeo  and  Proculus  think  he  can,  because  none  of  the  inherit- 
ance is  spent  by  the  appointment  of  a  tutor.     (G.  2,  229-231.) 

There  is  a  great  difference  between  legacies  left  by  a  trust  and  those  that 
are  left  directly  at  law.  For  instance,  a  legacy  can  be  left  by  a  trust  even 
before  appointing  an  heir  ;  but  a  legacy  left  at  the  beginning  01  a  will  is  in 
any  other  case  void.     (G.  2,  268-269.) 

(3.)  Again,  a  man  that  has  made  no  will  can  on  his  deathbed  leave  any- 
one a  thing  by  trust  through  him  to  whom  his  goods  belong ;  but  in  no 
such  way  can  he  leave  a  legacy.     (G.  2,  270.) 
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written  in  codicilli  is  to  be  valid.  But  a  trust  can  be  left  by  codicilli  even 
although  they  are  not  confirmed.     (G.  2,  270  a.) 

Again,  through  a  legatee  a  legacy  cannot  be  left,  but  a  trust  can.  Nay, 
even  through  a  man  to  whom  we  leave  something  by  a  trust,  we  can  again 
leave  something  to  some  one  else  by  a  trust.     (G.  2,  271.) 

Again,  to  another  man's  slave  no  grant  of  freedom  can  be  made  directly, 
but  through  a  trust  it  can.    (G.  2,  272.) 

2.  Modality. 

A  legacy  after  the  heii-'s  death  is  void — a  legacy,  that  is,  left  in  this  way, 
"  When  my  heir  shall  be  dead  I  give  and  leave,"  or  "let  him  give."  But  a 
legacy  is  good  if  left  thus,  "  When  my  heir  shall  die,"  because  it  is  left  not 
after  the  death  of  the  heir,  but  at  the  last  moment  of  his  life.  A  legacy  can- 
not again  be  left  thus  :— "  The  day  before  my  heir  shall  die."  There  seems 
no  reason  of  any  worth  for  this,  but  it  is  the  received  view.    (G.  2, 232.) 

The  same  we  must  understand  to  be  said  of  grants  of  freedom.  (G. 
2,  233.) 

But  whether  2i  tutor  after  the  death  of  the  heir  can  be  named,  will  perhaps 
be  found  by  inquiries  to  be  the  same  question  that  is  discussed  with  regard 
to  the  tutor  that  is  named  before  the  appointment  of  the  heir.     (G.  2,  234.) 

3.  Restraints  on  investitive  facts. 
(1.)  As  to  the  object  of  bequest. 

A  man  can  leave  single  things  by  a  trust ;  a  farm,  for  instance,  a  slave,  a 
garment,  silver,  coined  money.  He  can  ask  either  the  heir  in  person  to  give 
it  up  to  some  one  ;  or  a  legatee,  although  through  a  legatee  a  legacy  cannot 
be  left.     (J.  2,  24,  pr. ;  G.  2,  260.) 

Again,  not  only  what  is  the  testator's  own  can  be  left  by  a  trust,  but  also 
what  belongs  to  the  heir,  or  legatee,  or  him  that  takes  by  trust,  or  anyone 
else.  The  legatee,  therefore,  and  the  man  that  takes  by  a  trust,  can  be  asked 
to  give  up  to  another  not  only  what  is  left  him,  but  also  anything  else, 
whether  his  own  or  another's.  This  only  must  be  attended  to— no  one  must 
be  asked  to  give  up  to  another  more  than  he  himself  took  under  the  will ;  for 
all  in  excess  of  the  legacy  is  void.  But  when  what  is  another's  is  left  by  a 
trust,  he  that  is  asked  must  of  necessity  either  buy  it  up  and  supply  it,  or  pay 
its  value.  This  is  the  rule  of  law  also  if  what  is  another's  is  \t{tper  damna- 
tionem,  [There  are  some,  however,  that  think  that  if  the  owner  will  not  sell 
what  is  left  by  a  trust,  then  the  trust  is  extinguished  ;  but  that  the  case  of  a 
\cg2Lcy  per  damnaiionem  is  different.]    (J.  2,  24,  i  ;  G.  2,  261-262.) 

(2.)  As  to  the  persons  capable  of  being  legatees.  (See  also 
pp.  798,  824.) 

A  legacy  to  a  strange  posthumous  child  is  void.    (G.  2,  24 T.) 
All  the  rest  we  have  said  above  properly  belongs  to  legacies  ;  although 
some  hold,  not  without  good  reason,  that  an  heir  cannot  be  appointed  by 


ordered  to  give  a  legacy  if  he  does  any  thmg  or  does  not  do  it»  or  whether  a 
co-heir  is  added  to  him.  By  adding  a  co-heir,  just  as  much  as  by  giving  a 
legacy  J  you  force  him  to  do  something  contrary  to  what  he  means  lo  do, 
(G.  2,343,} 

3.  As  to   Caui^a. 

A  legacy  left  by  way  of  a  penalty  is  void.  A  legacy  is  left  by  way  of  a 
penalty  when  it  is  left  to  coerce  the  heir,  to  make  him  do  or  not  do  something. 
For  instance^  a  legacy  runnmg  thus  : — "If  my  heir  bestows  his  daughter  in 
marriage  on  Titius,  let  him  give  ten  thousand  ststcriii  to  Seius  ; "  or  thus, 
"  If  you  do  not  bestow  your  daughter  in  marriage  on  Titius,  then  give  Titius 
ten  thousand  s^sUr/it\"  If,  further,  the  testator  orders  the  heir,  if  (say) 
within  two  years  he  has  not  set  up  a  monument  to  him,  to  give  ten  thousand 
sestertii  to  Titius,  that  is  a  legacy  by  vvay  of  a  penalty.  In  short,  starting: 
from  its  verj'  definition,  we  can  frame  many  like  forms  or  cases,     (G.  2,  ^ZS-) 

Not  even  a  grant  of  freedom  can  he  made  by  way  of  a  penalty  \  although 
this  has  been  questioned.     (G.  2,  236.) 

About  a  tutor  we  cannot  raise  any  question,  because  an  heir  cannot  be 
forced  by  the  appointment  of  a  it/ tor  to  do  anything  or  not  to  do  it,  A  tutor ^ 
thereforcj  is  not  appointed  by  way  of  a  penalty.  But  if  a  tutor  were  so 
appointed,  the  appointment  wotild  seem  to  be  conditional  rather  than  by  way 
of  a  penalty,     (G.  2,  237.) 

Again,  there  is  now  no  doubt  that  neither  by  a  trust  can  anything  be  left 
by  way  of  a  penalty,     (G-  2,  2SS.) 

0.  Divestitive  Facts, 

There  uppears  to  have  been  a  foi-mal  release  of  heir  by 
legatee,  but  in  trusts  the  person  burdeoed  could  be  relea&etl 
by  any  informal  signification  of  the  intention  of  the  peiieou 
benefited  This  consent  could  not^  however,  have  eftect  ntitil 
the  interest  had  Tested  (rfiVs  cedit). 

D.  Re  me  dies. 

1.  Form  and  Place  of  Suft, 

Besides*  legacies  we  demand  by  z,  formula;  but  trusts  we  enforce  at 
Rome  before  a  consul  or  before  the  Praetor,  whose  chief  duty  is  to  administer 
the  law  of  trusts ;   in  the  provinces  before  the  president  ot  the  provinces. 

(G.  2,2780 

Again,  the  law  of  trusts  is  administered  at  all  times  in  the  city ;  bat  of 
legacies,  only  when  all  law  business  is  going  on.     (G.  2,  279.) 

As  to  l&w  terms,  kec  pp.  51-53. 

2.  Damages. 

Again,  if  an  heir  denies  a  legacy  left  per  damnationenu  the  action  against 
him  is  for  twice  the  amount.  But  on  account  of  a  trust,  the  claim  we  enforce 
is  always  for  the  sum  simply,     (G.  2,  283,1 


(Fusion  of  Legatum  and  Fideicommisaum,) 

After  this  let  us  see  about  legacies.  This  part  of  the  law  seems  outside 
the  matter  before  us  ;  for  we  are  speaking  of  the  fonns  of  the  law  by  which 
we  acquire  things  per  universiiaiim.  But  since  we  have  once  spoken  of 
wills,  and  of  heirs  that  are  appointed  by  will,  this  matter  of  law  may  be 
handled  in  the  next  place  not  without  reason*    (J.  2,  20,  pr.) 

A  legacy,  then,  is  some  gift  left  by  the  deceased.  (J.  2,  20,  i.)  Of  old 
there  were  four  kinds  of  legacies—/^  vindicaHonem^  per  damnoHoneniy 
sintneU  tnodo^  9xA' per  praecepHonem,  Certain  determinate  words  were 
assigned  to  legacies  of  each  kind,  by  which  the  several  kinds  of  iegacies  were^ 
pointed  out.  But  under  the  constitutions  of  the  late  Emperors,  verbal 
formalities  of  this  sort  were  entirely  taken  away.  And  a  constitution  ot 
ours,  that  we  made  after  much  study,  in  our  desire  that  the  wishes  of  the 
deceased  should  take  most  effect,  and  fttvouring  as  we  do  not  their  words 
but  their  wishes,  has  arranged  that  all  legacies  are  to  have  one  nature^ 
and  that  whatever  the  words  in  which  anything  is  left,  the  legatees  may 
lawfully  follow  it  up  not  only  by  personal  actions,  bat  by  actions  in  rem 
and  by  the  action  peculiar  to  mortgages  {hypothecaria).  The  well-weighed 
limits  of  this  constitution  it  is  possi^e  to  gather  most  completely  by  studying 
iu  whole  tenor.    (J.  2,  20,  2.) 

But  not  even  at  that  constitution  have  we  held  that  we  ought  always  to 
stop.  Antiquity,  we  find,  limited  leg^acies  strictiy,  but  granted  trusts  that 
'came  down  more  from  the  wishes  of  the  deceased  a  richer  nature.  We 
therefore  have  thought  it  necessary  to  make  legacies  entirely  equal  to 
trusts,  so  that  there  should  be  no  difference  between  them.  What  is  wanting 
to  legacies  is  all  to  be  filled  up  from  the  nature  of  trusts,  and  whatever  there 
is  in  excess  in  legacies  is  to  go  to  swell  the  nature  of  trusts.  But  that  we 
may  not  in  this  first  cradle  of  the  statutes,  by  setting  forth  die  two  as  mixed 
up,  bring  studious  youth  into  any  difficulty,  we  have  thought  it  worth  while 
in  the  meantime  to  treat  separately  first  of  legacies  and  afterwards  of  trusts ; 
that  when  the  nature  of  both  branches  of  the  l^w  is  known,  those  thus 
instructed  may  be  able  with  more  subtle  ears  to  take  them  in  as  intermixed. 
a- 2, 20,  3.) 

Definition. 

Justinian  defines  a  legacy  as  any  gift  from  a  deceased  person;. 
It  need  not  be  made  by  testament,  or  even  by  eodunllij  tor  any 
expression  of  intention  to  give,  to  take  effect  only  after  the 
donor^s  death,  constitnted  a  legacy.  It  will  be  convenient  to 
call  legatee  not  only  the  person  that  receives  what  was  in 
technical  propriety  a  legation,  but  also  the  person  that  benefits 
by  a  fidetcammuium.  This  language  has  the  authority  of  the 
Digest  as  well  as  convenience  in  its  fiivour.  (D.  S2,  87.) 
Unluckily  there  is  no  generic  term  correlative  to  legatee.  The 
person  bound  to  pay  a  legacy  was  generally  the  heir  (heres), 
not  always  ;  for  even  legatees  and  debtors  might  be  burdened 
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,with  legacies.  For  all  those  persons  there  is  do  single  oooh 
mon  designation ;  we  cannot  call  snch  persons  executors  or 
trustees ;  and  as  there  are  many  objections  to  coining  a  word, 
we  must  be  content  to  describe  the  idea  by  a  phrase. 
Legacy  includes  dotiaUo  mortU  cauw,  (P.  915.) 
It  may  be  necessary  to  repeat  that  the  following  acoount  of 
the  law  of  legacy  (including  therein  both  legatum  and  fiddwmr 
mtasum)  must  be  taken  to  speak  from  the  time  of  Justinian, 
and  that  it  includes  the  chief  novelties  introduced  by  l^ 
legislation. 

Rights  and  Duties. 

A.  Rules  common  to  all  Legacies, 

(a.)  Bights  in  rem  of  Legatee. 

The  right  of  the  legatee  was  either  in  rem  or  in  pereonam ; 
not,  as  prior  to  Justinian,  according  to  the  form  of  bequest,  but 
according  to  the  nature  of  the  legacy.  When  a  particular, 
determinate,  specific  thing  was  bequeathed,  the  legatee  became 
owner  of  it.  But  when  a  quantity  of  anything  was  bequeathed, 
the  legatee  had  no  right  to  any  specific  things,  but  only  that 
the  heir  should  deliver  the  quantity  named  by  the  testator.  In 
this  case  the  right  of  the  legatee  was  in  personam  against  the 
heir.  If  the  testator  left  the  legatee  twenty  aurei,  the  legatee 
became  a  creditor  of  the  heir  for  that  amount;  but  if  the 
bequest  was  of  all  the.  aurei  in  a  particular  cash-box,  the 
legatee  became  owner  of  the  particular  coins  in  that  box. 
His  right  was  in  rem. 

When  the  legatee  had  a  right  in  rem,  it  accrued  to  him 
immediately  that  the  heir  entered  on  the  inheritance,  as  if  it 
had  been  directly  conveyed  to  him  by  the  deceased.  If  an 
interval  occurred  between  the  entry  of  the  heir  and  the  death 
of  the  deceased,  the  coiiveyanoe  is  rather:  from  the  hereditas 
jacenSf  than  from  the  heir,  to  the  legatee.  (D..31,  80  ;  D.  30, 
86,2.) 

Stiohui  ii  baqoMlhed  to  Titius.  Before  TUdns  knows  that  tbe  legacy  belonge  to 
bim,  he  dies,  beqaeftthing  the  seme  Stichas  by  his  wiU  to  Seiiu.  The  hein  of  Titioi 
did  not  repudiate  the  legacy.    Seiiu  is  owner  of  Stichos.     (B.  80,  81,  6.) 

Sempronlos  bequeaths  a  horse  to  BiaeTiu&  On  the  death  of  Sempronina,  his  hair, 
before  learning  whether  liaevins  would  aooept  the  legacy,  deUvered  the  hone  to  Gaina 
If  liaevins  accepts,  the  deUvery  is  void,  and  Gains  must  restore  the  hone.  (D.  34, 
5,16.)  .  . 

Titins  bequeaths  Stichus  to  Seius.  Before  the  hdr  enters,  and  after  the  death  <i 
THiiu,  Stibhns  stipulates  with  JoUus  for  10  tmreL  After  the  heir  enters,  Sttc^ns  ii 
fonnd  to  be  appointed  heir  in  the  will  of  liaeTxus.     Aftenraids  SeioB  aooeplB  thi 


mlieriteaoe  f  InMmiich  m  the  ownerahip  ol  StiidiQs  k  tnmneirad  by  the  enlpry  of 
the  heir,  H  foUows  that  Seias  is  entitled  to  command  Stiohiu  to  enter  on  the  inheUt* 
anoe  of  Maeyius,  and  so  aoqnire  it  for  him.  (D.  SO^  80,  2.)  But  Seins  wM  held  not 
to  have  been  owner  of  Stiohos  before  that  time,  and  oonaequently  the  10  aur^  -dp<iot 
beloner  to  him,  bat  augment  the  inheritance.    (D.  SI,  9S.y 

A  slave  was  bequeathed  to  Gkdus  from  Titins  as  heir. ,'  The  sI^Te  stole  ^some 
clothes  from  Titins  prior  to  his  entry  on  the  inheritance.  If  Gains  accepts  the  legacy, 
he  may  be  sued  by  TiiiuB  for  the  theft  committed'  by  the  slaved  beoaose  ncxm^mifnU 
9equUitr  (p.  167).  At  the  time  of  the  theft  the  slave  beloBiged  to  the  heredUa$  jocent, 
bat  by  the  entiy  of  lltias  he  was  immediately  transfenfed  to  Gains  with  all  his.aoxal 
liabiUties.    (D.  47,  2,  64  ;  D.  9,  4,  40.) 

When  the  legacy  of  a  specific  thing,  was  conditional,  t.e., 
dependent  upon  the  happening  or  not  happening  of  a  faiuc^ 
and  uncertain  event,  the  ownership  was  not  vested  in  the 
legatee,  but  meanwhile  remained  in  the  heir. 

Stichos  is  bequeathed  to  Titius  if  a  certain  ship  arrives  from  Asia.  Beiiw.  the  htfir, 
sold  Stichos  before  the  ship  airived.  Afterwards  the  ship  came  In.  Ti*«».  sala.Jof 
Stiohus  becomes  void,  and  Titius  can  reclaim  him  as  hi«  property. 

(b.)  Rights  in  personam  of  legatee.  Duties  of  persons  on 
whom  legacies  are  imposed. 

I.  The  object  of  a  legacy  may  be  a  thing  or  some  act  {factum) 
of  the  heir  or  other  person  on  whom  the  legacy  is  imposed* 

The  first  duty  of  such  person,  then,,  is  to  deliver  the  thing  to 
the  legatee,  or  to  do  the  act  required  of  him.  If  the  testator 
requires  his  heir  to  render  any  personal  service,  the  heir  must 
himself  do  what  is  required ;  but  in  other  cases  a  sum  of 
money  may  be  given  to  the  legatee  in  discharge  of  the  duty  of 
the  heir.  (D.  32,  11,  25.)  This  kind  of  legacy  is  comparatively 
rare,  and  we  need  consider  only  legacies  of  things. 

1.  When  a  particular  thing  was  bequeathed,  and  it  was  not 
the  property  of  the  testator,  it  was  the  duty  of  the  heir,  Or 
other  person  charged  with  the  legacy,  to  buy  and  deliver  that 
particular  thing.  If  the  heir  or  such  other  person  cannot  buy 
the  thing  specifically  bequeathed,  he  must  pay  its  value. 
(D.  32,80,  6;  D.  32, 11, 17.) 

To  this  rule,  that  a  specific  legacy  must  be  specifically  pcfr^ 
formed,  an  exception  existed  when  tiie  heir  could  not  obtain  it 
without  paying  an  exorbitant  price.  If  the  heir  got  possessipn 
of  the  thing  bequeathed,  he  was  bound  to  give  it  ujp  to  the 
legatee,  however  precious  it  might  be  in  his  eyes  €ks  a  family 
heirloom.  (D.  30,  71,  4.)  Wlien  the  bequest,  however,  was  <rf 
a  slave,  the  heir  could  retain  the  slavjd,  paying  the  valuti  to  tbe 


mother,  or  brother.     (D.  30,  71,  3.) 

When  the  bequest  is  not  of  specified  things  the  heir  or  person 
charged  has  the  option  of  giving  the  thii^  or  pajing  their 
value.     (D.  34,  2,  38, 1.) 

2.  The  duty  of  the  person  charged  with  a  legacy  is  not  to 
give  a  good  title  to  the  legatee  (D.  30,  44,  8),  but  to  deliver 
free  and  unburdened  possession  {vacua  possesaio). 

1\  Does  this  duty  imply  that  the  heir  is  bouod  to  release  the 
thing  bequeathed  if  it  has  been  mortgaged  by  the  testator? 

If  any  one  leaves  as  a  legacy  a  thing  bound  to  a  creditor,  the  heir  must  of 
necessity  release  it.  In  this  case^  too,  it  is  held  as  in  the  case  of  what 
belongs  to  another,  that  the  heir  must  of  necessity  release  it  ooly  if  the 
deceased  knew  it  was  so  bound.  So  the  late  Emperors  Severus  and 
An  ton  in  us  decided  by  a  rescript.  If,  however,  the  deceased  wished  the 
legatee  to  release  it,  and  expressly  said  so,  the  heir  is  not  bound  to  release 
it    (J.  2,  2o,  5.) 

The  qnestiDti  tm^ed  oiitfrely  apon  the  intentimi  of  th«  teatator.  The  presump* 
tlon  of  law  was  tliat,  if  the  teet&tor  knew  the  thing  waa  mort^«Lged,  he  intended  hu 
heir  to  releue  it ;  bat  if  it  be  shown  that  the  te&tator  wns  i^orant  of  the  mortg«g«^ 
it  folio wi  Ihat  he  could  not  h»T«  intended  the  h^W  to  diecharge  it.  (D.  30,  57.} 
Tbh  pr^umptiDii  WAS  held  equally  to  exist  even  when  the  legittee  wm  bimoelf  al*^> 
the  iQortgfLgee.  (D.  3l|  85.)  If  the  creditor  had  exercised  hii  right  of  sale,  the  heir 
must  pay  the  price  of  it  to  the  legatee,  imleu  the  contrary  tA  proyed  to  hare  been  th^ 
ietttator'e  intention.     (C.  fl,  42^  6.) 

2''.  If  the  nsufnict  of  the  thing  bequeathed  did  not  belong  to 
the  testator,  waB  the  heir  bound  to  deliver  the  thing  with  the 
usufruct?  It  was  presumed  that  the  testator  intended  so* 
because  the  enjoymeiit  of  a  thing  could  not  be  said  to  be  given 
without  the  usufruct.     (D.  31,  H^G,  6 ;  D.  31,  26.) 

S"",  Servitudes  (excepting  usufruct,  if  it  can  cotrectly  be 
described  as  a  servitude)  were  burdens  on  the  legatee.  The 
heir  was  not  obliged  to  deliver  the  thing  released  from  servi- 
tude,  unless  the  testator  expressed  his  intention  by  employing 
tbe  clause,  "  Uti  optimus  maximugque.*'  (D-  30,  69,  3,)  The 
distinction  assigned  between  these  servitudes  and  uBufruct  14 
that  the  latter  was  essential  to  the  enjoyment  of  the  bequest, 
(D,  31,  76,  2,)  But  it  would  have  been  manifeetly  so  incon- 
venient to  require  the  heir  to  release  land  from  ordinnrj' 
servitudes^  that  no  other  reason  is  required  This  rule  w&* 
80  strictly  observed,  that  even  when  the  servitude  was  dne  to 
the  heir,  and  thereby  lost  (as  it  would  be  if  the  bequest  wers 
csonditiona],  and  thus  the  heir  was  for  a  time  owner  of  botJi 


iiyer  tne  land  untax  tbe  legatee  re^estaiuianed  tne  servitude. 

4*.  Other  real  burdens  (otiera  recdia). 

The  heir  was  bound  to  paj  all  the  burdens  of  taxation  and 
the  like  up  to  the  time  of  delivering  the  land,  but  no  longer. 
This  included  rent  for  State  lands  (vectigtU),  land-tax  {tribtaum)^ 
ground">rent  (solarium),  sewers -rate  (cloacariwn)^  and  water«-vate 
ipro  aquae  farmd).     (D.  80,  39,  5.) 

8.  The  heir  must  deliver  to  the  legatee  not  merely  the  bare 
thing  bequeathed,  but  whatever  else  is  indispensable  to  the  use 
or  enjoyment  of  it. 

A  teit*tor  bequefttliB  »  fann  to  Titint,  and  the  nsafniot  of  an  adjoinfaig  iann  to 
Maevitu.  There  is  no  aeoen  to  the  latter  farm  exoept  through  that  bequeathed  to 
Titiua.  Titiiii  is  not  entitled  to  poflMadoii  until  he  guanmteea  pennisflion  to  HaaTioa 
to  pMi  through  hia  la&d.  (D.  M,  2, 16, 1.)  If  the  heir  aonnndfln  the  fvin  to  TtthM 
without  ezactiag  this  |>roimfle,  he  must  ftt  hia  own  expenae  buy  » light  ol  way  from 
Titiua  aud  deliver  it  to  Maeviua.     (D.  80,  44,  9.) 

A  testator  by  eodieilU  bequeathed  to  the  dtisens  of  Tirol!  the  free  use  for  ten 
montiiB  in  the  year  of  the  Juliftn  baAh  jwijoiuag  hIa  honw;  tbe  ba«h  to  be  kepi  In 
good  oondition  by  hia  hehEB.  Thia  indudea  the  ooat  of  repaiia,  and  eveiything.  naom- 
iiary  to  enable  tbe  public  to  enjoy  the  bath.     (D.  82,  85,  8.) 

4.  Is  the  heir  entitled  to  aooessions,  or  bound  to  make  good 
losses  in  things  spedfioally  bequeathed  t  The  rule  is  that  the 
benefit  of  all  additions  and  aooessions  goes  to  the  legatee,  while 
all  losses  £bJ1  upon  him,  except  in  so  far  as  they  are  due  to  the 
act  or  de&ult  of  the  heir. 

A  teatator,  after  nuJdng  »  will  and  bequeathing  his  l^tian  farm,  adda  aome  land 
to  it  The  whole  belongs  to  the  legatee.  (D.  80,24,2.)  In  like  manner,  the  legatee 
auflers  the  loaa  if  the  teaUtor  takea  ftw»y  »  field  from  the  farm.    (D.  80,  24,  8.) 

A  flock  is  bequeathed.  The  inoreaae  in  tbe  dook  is  hi  favour  of  the  legwtaa. 
(D.  80,  21.) 

A  teatator  bequeaths  a  pieoe  of  land,  and  af  terwarda  builds  on  it.  The  buUding 
is  also  included  in  the  legacy.    (D.  81,  89.) 

After  bequeathing  »  statue,  » teatator  adda  an  arm  to  it  The  whole  goes  to  tte 
legatee.    (D.  84,  %,  14.) 

A  testator  bequeathed  to  Titius  a  sum  of  10  aurei  due  to  him  by  the  heirs  of  Galas 
Seius,  and  he  desired  his  heir  to  transfer  to  Titius  his  action  against  the  heirs,  and  tha 
pledgee  he  held  in  aecuiily.  His  heir  must  tranafer  tha  action  for  the  mtereat  as  will 
as  the  10  tmreL    (D.  82,  84,  pr.) 

An  heir  out  down  trees  on  land  bequeathed,  or  pulled  down  houses,  or  imposed 
a  servitude  on  it,  or  released  a  servitude  due  to  it ;  in  all  these  oases  he  must  giva 
compensation  to  the  legatee.     (B.  7,  6,  2.) 

5.  Duty  oi  the  heir  in  respect  of  the  produce  of  the  thing 
(fructus,  causa). 

In  the  first  place,  it  is  obvious  that  tbe  income  and  adven- 


titious  gains  obtained  trom  the  thing  bequeathed  dtnring  tne 
lifetime  of  the  testator  oannot  be  claimed  hj  the  legat^ae^ 
p.80,  91,  6.) 

'  Exception,— li  a  flock  is  left  as  a  legacy,  and  it  afterwards  comes  down 
tor  one  sheep,  what  remains  can  be  claimed  by  a  vindication  When  a  flock 
ib  left,  those  sheep  as  well  that  after  the  will  is  made  are  added  to  the  flock 
pasa  (as  Julian  says)  with  the  legacy.  For  a  flock  has  one  body,  though 
it  is  made  up  of  separate  individuals  ;  just  as  a  house  is  one  body,  though  it 
is  made  up  of  the  stones  that  hold  together.  When  a  house,  then,  is  left  as 
a  legacy,  the  pillars  and.  marbles  that  after  the  will  is  made  are  added,  go 
(we  say)  with  the  legacy.    (J.  2,  20, 18-19.} 

The  question,  then,  is  as  to  the  time  between  the  death  of  the 
tertator  and  the  acquisition  of  the  legacy  by  the  legatee.  In 
one  case  the  question  is  easily  determined*  When  a  thing 
belonging  to  the  testator  is  bequeathed  to  a  legatee,  and  the 
legatee  becomes  entitled  as  owner  on  the  entry  of  the  hdr,  it 
follows  that  prior  to  the  entry  of  the  heir  the  legatee  is 
entitled  to  nothing,  and  after  that,  as  owner,  he  is  entitled  to 
everything.  When,  however,  a  thing  is  specifically  bequeathed, 
but  the  legacy  is  ndt  to  take  effect  until  after  a  certain  time,  or 
Until  a  condition  happens,  for  that  period  the  heir  is  entitled 
to  ih^  possession  and  the  income  i^ffuctOB)  and  casual  gains 

A  testator  beqnaathed  oertahi  tilftves  by  name  to  Us  sister  on  trust  to  give  them  te 
her  ohildren  on. her  death.  Dming  her  life  certain  slaves  were  bom  of  tiboee  ooii- 
talned  in  the  legaoy.  These,  it  was  held,  were  not  indladed  in  the  gift  of  trost  to  tbs 
difldren.     p.  82,  41,  10.) 

A  distinction  was,  however,  drawn  when  the  legacy  was  not 
conditional,  but  only  postponed,  say  for  ten  years.  If  the  delay 
was  intended  to  be  a  benefit  to  the  heir,  the  heir  was  entitled  to 
the  income  and  profit  for  the  ten  years ;  but  if  it  was  for  the 
benefit  of  the  legatee,  as  a  postponement  until  he  reached  the 
age  of  puberty,  then  the  whole  profit  of  the  ten  years  must  be 
given  up  to  the  legatee.  In  this  respect  the  heir  wais  purely  a 
trustee.    (D.  81,  48,  2.) 

When  a  legatee  had  a  right  in  rem^  he  became  entitled  to  the 
fructus  from  the  moment  the  ownership  vested  in  him,  although 
the  crops  had  just  then  come  to  maturity.  (D.  22,  1,  42.) 
This  was  the  rule  even  if  the  ground  had  been  prepared  and 
sown  by  a  tenant,  who,  however,  had  an  action  ag^nst  the 
heres  upon  his  contract.    (D.  30,  120,  2.) 

When  the  legatee  had  only  a  right  in  personam^  the  rule  wu 
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proance  necessanij  iroip  we  mQmenx  wnen  ine  legacy  oeoame 
dne.  He  became  entitled  only  when  the  heir  refused  or 
neglected  to  perform  his  duty.  Unless  there  "v^as  a  breach  of 
duty  (mora)  by  the  heir,  and  undue  delay  in  performing  his 
obligation,  the  legatee  had  no  claim  for  arrears  of  income  or 
interest.    (Pau],.Sent.  8,  8»  4) 

When  the  heir  is  required  to  restore  the  income  (fruetus), 
what  he  must  restore  is  not  the  income  he  actually  obtained, 
but  the  income  that  the  legatee  could  have  obtained  if  he  had 
been  in  possession.     (D.  30,  39,  1.) 

XL  The  person  charged  with  a  legacy  must  make  good  any 
loss  sustaiaed  by  a  legatee  through  his  misconduct  {dolus) 
or  negligence  (culpa).  Thus  if  the  heir  delays  entering  upon 
the  inheritance  in  order  to  hurt  the  legatee,  he  must  pay  com- 
pensation.    (D.  7,  1,  35,  pr.) 

As  to  the  degree  of  care  required,  an  important  distinction  is 
drawn  by  Africanus.  He  says  that  if  the  person  charged  with 
a  legacy  derives  no  benefit  whatever  under  the  wiU  of  the 
deceased,  but  is  asked  to  give  up  all  that  he  gets,  such  a  person 
is  to  be  responsible  only  for  actual  misconduct  (dohui)^  not  for 
negligence  (culpa).  But  if  he  derives  any  benefit  under  the 
will,  he  is  bound  to  exercise  the  care  of  a  good  paterfamilias. 
(D.  30,  108,  12 ;  D.  30,  47,  5.)  Africanus  supports  this  view 
by  the  analogy  of  bonae  fdei  contracts.  If  only  one  of  the 
contracting  parties  derived  any  benefit  from  it,  he  could  not 
require  from  the  other. any  responsibility  except  for  miscon- 
duct (dolus) ;  but  if  both,  gained  by  the  contract|  each  was  re- 
sponsible  also  for  due  diligence. 

In  the  absence  of  negligence,  the  person  charged  was  not 
liable  to  make  good  the  loss  of  the  thing  bequeathed.  But  if 
the  loss  occurred  after  he  had  failed  to  perform  his  obligation 
(mora),  or  by  his  own  act,  even  if  an  innocent  one,  he  must 
make  good  the  loss.     (D.  30, 108,  11 ;  D.  32,  26.) 

If  the  thing  left  as  a  legacy  perishes  without  any  act  on  the  part  of  the 
heir,  it  is  on  the  legatee  the  loss  falls.  If  also  another  man's  slave,  withoat 
any  act  on  the  part  of  the  heir  is  manumittedi  the  hdr  is  not  liable.  But  if 
a  dave  belonging  to  the  heir  is  left,  and  the  heir  manumits  him,  he  is  liable, 
as  Julian  wrote ;  and  it  makes  no  difference  whether  he  knew  or  did  not 
know  that  the  slave  had  been  left  as  a  legacy  through  him ;  nay,  even  if  he 
gave  the  slave  to  another,  and  the  man  to  whom  he  was  given  manumitted 
him,  the  heir  is  liable,  although  he  did  not  know  that  the  slave  had  been 
left  as  a  legacy  through  him.    (J.  2,  20,  16.) 


IIL  Written  instruments  showing  the  title  of  lands  be- 
queathed may  be  kept  by  the  heir,  and  the  legatee  cannot 
demand  them  ;  but  the  heir  must  give  sureties  for  their  pro- 
duction when  required  in  the  interest  of  the  legatee.  (C  6| 
42,  24.) 

(0.)  Duties  of  Legatee  =  Bights  in  personam  of  the  person 
charged  with  the  legacy. 

Is  the  legatee  bound  to  make  good  to  the  heirs  or  persons 
charged  with  the  legacy  what  has  been  spent  for  the  preserva- 
tion of  the  thing  bequeathed  t  The  legatee  was  not  bound  to 
pay  even  for  necessary  repairs,  because  the  right  of  the  heir 
or  person  charged  to  take  the  produce  or  income  was  a  suffi- 
cient equivalent.  (D.  30,  61.)  But  when  the  expenditure 
went  f  o  the  root  of  the  bequest,  the  heir  had  a  right  to  com- 
pensation. Thus,  if  without  the  fault  of  the  heir  (D.  30,  59)  a 
house  bequeathed  was  burned  down,  and  he  rebuilt  it,  he  is  not 
bound  to  give  up  possession  when  the  legacy  falls  due,  nnlesB 
compensation  is  made  to  him  on  an  equitable  scale  (D.  30,  58); 
and  even  .  after  surrendering  the  property  without  obtaining 
compeusation,  he  can  briog  an  action  against  the  legatee 
on  the  ground  that  he  has  paid  to  him  more  than  was  dua 
(D.  30,  60.) 

B.— Rules  applying  to  Pabtioular  Legacies. 

The  duties  of  the  heir  and  the  rights  of  the  legatee  had  one 
common  origin  in  the  will  of  the  testator,  and  their  limits 
were  simply  a  question  of  interpreting  that  will.  To  a  certain 
extent,  therefore,  no  universal  rule  can  be  laid  down,  because 
each  testator  had  a  right  to  have  his  will  interpreted  by  itself 
so  long  as  he  kept  within  the  limits  of  the  law.  Still  one 
testament  was  necessarily  very  much  like  another,  and  legacies 
ran  in  grooves.  Hence  the  language  of  testators  came  to  be 
tried  by  the  standard  of  legal  custom,  and  it  might  happen 
that  an  incorrect  use  of  terms  defined  by  custom  would  cause 
the  testator's  will  to  be  interpreted  erroneously,  and  so  defeat 
his  intentions.  But  custom  was  never  set  up  as  an  absolute 
tyrant ;  it  was  accepted  as  a  guide  only  if  the  testator  had  not 
dearly  shown  a  different  intention.  The  legal  interpretation, 
or  rather  the  interpretation  arrived  at  from  oonsidering  a 
multitude   of  wills,  took  rank  only  as  a  presumption  of  lav 


be  rebutted. 

With  this  explanation  we  may  proceed  to  notioe  the  ohief . 
examples  of  legacy  in  the  Roman  law,  and  in  doing  so  shall 
foUow  the  arrangement  of  rights  adopted  in  the  present  work ' 

A.  LegMj  of  BightB  tn  rem  over  Human  Beings —SlaToiy. 

B.  Legaqy  of  Bights  in  rem  oyer  ThingB. 

(A.)  UnqtuJified  Ownenhip. 

(S.)  Q«fl^ifiAd  Owiienhip. 

(o.)  XJsufroot 
a  Rights  ffi  pereonam, 
D.  LegM J  of  JETerorfiitat. 

A.  Rights  in  bbu  otbsb,  Huha.n  Beings— Slavery. 

The  chief  distinction  that  occurs  in  legacies  of  slaves  is  that 
between  $erv%  urbani  and  servi  rusticL  The  latter  were  either 
agricultnral  labourers  or  attached  to  fetrms,  the  nrban  slaves 
were  rather  personal  attendants  on  the  owner.  (D.  32,  60,  L) 
But  the  real  test  was  the  custom  of  the  owner.  The  urban  and 
rural  slaves  were  supplied  with  different  kinds  of  food,  and  the 
household  accounts  kept  them  separate.  The  evidence  derived 
from  this  source  was  considered  most  satis&ctory.  (D.  82,  99, 
pr.) 

If  a  man  leaves  as  a  legacy  female  slaves  with  their  children  as  well, 
even  if  the  female  slaves  die,  their  offspring  goes  with  the  legacy.  It  is  the 
same  if  ordinary  slaves  are  left,  and  the  slaves  of  those  slaves  (vicarti)  as  well, 
so  that  even  although  the  ordinary  slaves  die,  yet  their  slaves  go  with  the  legacy* 
But  if  a  slave  is  left,  and  his  fiecu/sum  as  well,  by  the  death  or  manumission 
or  alienation  of  the  slave,  the  l^acy  of  the  pecu/tum,  too,  is  extinguished* 
a.  2,  2o^  17.) 

B.  Rights  in  rem  over  Thing& 

(a.)  Unqualified  Ownership. 
T.  Animals. 

Cattle  (PeeuM)  faiolndes  all  aninuJa  that  feed  in  flookaor  herds,  faidading  swim. 
(D.  82,  66,  4.) 

Sheep  {Ovet)  does  not  include  Iambs  (Plkal,  Sent  8,  6,  74)  nor  rana.  (D.  82,  81, 4.) 
Lambs  {agfU)  were  generally  so  called  nntil  they  were  a  year  old  (Paul,  Bent  8, 6, 74)  % 
bat  the  nsage  varied — ^in  some  places  nntil  the  first  shearing.  (B.  82,  66,  7.)  A 
legacy  of  lambs,  therefore,  applied  to  different  ages,  according  to  the  custom  <j|  the 
place. 

A  legacy  of  birds  {Avtt)  included  aviaries,  geese,  pheasants,  and  fowls,  but  not 
the  slaves  that  watched  them.     (D.  82,  66.) 

IL  Legacy  of  Lands  or  Houses. 


.  Land  or  houses  might  be  bequeathed  simply  or  with  their 
appurtenances. 

1.  Simple  legacy  of  farm  or  estate  (Fundus). 

A  legacy  of  a  fifitrm  is  a  gift  of  the  soil,  buildings,  and  fixtures 
(gmeeumque  injiaa  inaedijicataque  sunt)  (D.  88^  7,  21),  but  not 
of  the  moveables  on  the  farm.  (D.  19, 1, 17,  pr. — 11.)  A  legacj 
of  a  house  included  the  land  on  which  it  stood,  and  a  legacy  of 
land  included  the  house  built  upon  it     (Paul,  Sent  8,  6,  68.) 

The  boundaries  of  a  farm  were  determined  by  the  views  of 
the  testator,  which,  if  necessary,  were  to  be  ascertained  by 
extrinsic  evidence. 

''To  my  titter  TjntmA  I  leave  my  Greoian  farm,  with  the  stable  and  aXL  the  ninl 
itook."  Does  this  indlnde  meadows  for  pastore  which  were  bought  by  the  teststor 
along  with  the  farm,  and  used  in  connection  with  it  T  If,  according  to  the  nsage  of 
the  testator,  these  meadows  were  included  in  the  name  of  the  farm,  they  pass  to  tiw 
legatee,    p.  88,  7,  20,  7.) 

Amongst  other  lands,  Titius  bequeathed  to  his  nephew  the  Seian  farm.  For  con- 
▼enienoe,  in  order  to  get  a  tenant^  the  testator  let  oat  this  farm  in  two  porticna,  of 
which  one  was  designated  the  Upper  Seian,  and  the  other  the  Lower  Seian  hnn. 
l>oeB  the  nephew  get  both  of  them  ?  Paul  said,  in  the  absence  of  proof  that  ths 
testator  intesided  to  bequeath  one  only,  the  Upper  or  the  Lower,  both  went  to  ths 
legatee,  because  all  the  land  was  held  under  one  name  (Seian  Farm).    (D.  81,  86, 1.) 

A  testator  bequeathed  to  his  brother  two  farms — of  Cassius  and  Nomus,  with  their 
osier-beds  and  woodlands.  Does  this  include  osier-beds  and  woodlands  not  embraced 
by  the  names  of  the  farmsi  but  which  adjoined  the  fanns,  were  purchased  at  tiw 
same  tfane  by  the  testator,  and  are  neoessaty  for  the  cultivation  of  the  farms  f  ScaeTola 
replied  in  the  negative,  and  said  that  nothing  passed  to  the  legatee  but  what  was 
indnded  in  the  designation  of  the  farms.     (D.  88,  7,  27,  6.) 

^  To  Titius  I  give  and  bequeath  my  Seian  lands,  just  as  they  were  purdiased.* 
The  purchase  referred  to  Included  lands  known  as  Qabian.  This  is  not  enough  to  pa« 
them  also.  The  beet  evidence  is  the  acoounts  and  oorrespondenoe  of  the  testator 
showing  whether  he  called  these  lands  also  by  the  name  of  Seian.     (B.  82»  91, 8.) 

2*  Legacy  of  a  farm  with  its  stock  (fundus  cum  instrumento). 

^  InOrumeniuni "  included  everything  on  a  farm  placed  there  for  the  purpoae  of  its 
onltlvation,  and  necessary  for  the  cultivation.  It  thus  included  aU  the  implementi 
required  for  sowing,  planting,  or  preparing  the  crop — as  spades,  ploughs,  prunti^- 
hooks,  etc,  for  gathering  the  crop--as  sickles,  scjrthes,  panniers,  eta,  and  for  storing 
the  crop.     (B.  88,  7,  8,  pr.;  D.  88,  7,  12, 1;  D.  88,  7, 12,  10;  B.  88,  7, 18,  8.) 

Alfenus  was  of  opinion  that  iiutrumerUum  applied  only  to  implements,  and  not  to 
animals  or  slaves^  hut  Ulpian  held  this  to  be  an  error ;  but  live  stock  was  inehidsd 
only  in  so  far  as  it  was  required  for  the  cultivation  of  the  farm.    (B.  88,  7,  12,  2.) 

Thus  if  a  flock  of  sheep  is  bequeathed,  and  it  was  bought  for  the  sake  of  tho 
mutton  and  wool,  it  is  not  included  in  "  initrumenium  ;  *  but  if  the  land  is  fit  only  for 
sheep,  then  the  sheep  are  included,  as  by  them  alone  can  the  produce  of  pastars  bt 
obtained.  (B.  88,  7,  0.)  Again,  if  the  land  is  used  for  bees,  both  bees  and  hives  aio 
contained  in  **  uuitnmewium.*'  (B.  88,  7,  10.)  The  same  is  true  of  birds  reared  uA 
kept  in  islands  on  the  sea.  (B.  88,  7, 11.)  If  the  principal  value  of  the  estate  eon- 
aisted  in  fishing,  fowling,  or  hunting,  then  the  dogs,  and  gamekeepers  (being  slanslb 
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l%e  dftTW  ned  for  the  oidtiTfttioii  of  tiie  luid,  m  alM  the  bidliiF  {vOKcui)  •ad 
ofmmtm  (mwittoret),  am  induded  in  "  im^twigJiltm  ;  "  the  laUer  only,  liowever,  when 
fiiey  W8M  bound  to  give  np  the  whole  ptrodaoe  to  their  owner,  teoeiring  tneh  maintenp 
Mwe  M  he  thought  fit ;  not  if  they  ooitlTeted  the  Iwm  for  »  fixed  rent.  (D.  S8,  7, 18, 
4  ;  B.  88,  7,  20, 1.)  When  any  of  theee  ilATes,  or  others  employed  exclnrirely  on  the 
bm  (D.  88,  7,  12,  6),  were  included  in  a  legacy  of  "  inttrummttm,'*  their  wivea  and 
children  alto  paned  to  the  legatee,  in  order  to  avoid  the  hanhncM  of  breaking  up 
theb£uni]ie&    (D.  83,  7, 12,  7.) 

Theae  thinga  fell  under  the  general  deaoriptionof  "mttrumeiOum  "  only  when  they 
were  on  the  fann»  and  destined  to  remain  there  for  its  use.  (D.  88,  7, 12,.pr.)  The 
mere  fact  that  slavea  attached  to  »  farm  were  accustomed  to  be  let  out  part  of  the 
year  for  hire,  does  not,  however,  take  them  oat  of  the  ofttegoiy  of  "  irutrumenkmJ^ 
(D.  88,  7,  12,  8.)  So  if  they  were  taken  away  by  the  testator  to  attend  on  him  for  » 
lemporaiy  puzpoae,  when  farm  operations  were  suspended,  they  itill  were  considered 
as  part  of  the  stock  of  the  land.    (D.  88,  7,  27, 1.) 

,  Z.  A  legacy  of  a  farm  with  its  famishing  (fundus  instruetus). 

** Iiu§nmen^um "  involved  the  idea  of  ameans  to  an  end,  but  that  end  was  to  get 
the  iM  cf  tile  land  |  it  did  not  bchide  household  furniture  {tuppdU*),  '^Fumku 
kmk  Mtiai,"  aKhough  there  was  some  variety  of  opinion  on  the  subject,  seems  to  have 
been  considered  as  including  not  only  **  intirumentum,"  but  everything  prepared  for 
the  oomfort  or  pleasure  of  the  owner.  (B.  88,  7,  12,  27.)  Such  »  legacy,  therefor^ 
indudes  the  furniture  of  the  farm-house,  the  clothes,  goldi,  silver,  wine,  and  ntensilsol 
the  testator  p.  88,  7,  12,  28) ;  also  the  domestio  slaves  (D.  88,  7, 12,  86) ;  the  books 
and  Hbraiy  (B.  3»,  7,  12,  84) ;  but  not  the  nop  ready  for  the  market  (B.  88,  7, 
12,  80.) 

These  things,  however,  are  included  only  if  they  are  permanently  assigned  {rum 
iemperU  eenua)  for  the  furnishing  of  the  farm.    (0.  6,  88,  2.) 

4.  Legacy  of  a  house  siinply. 

A  legacy  of  a  house  includes  a  garden  having  an  aooess  to  the  house,  if  it  was 
bought  for  the  purpoee  of  increasing  the  attraction  of  the  house,  and  not  as  a  market- 
garden.    (B.  82,  01,6.) 

5.  Legacy  of  a  house  eum  instmmento. 

Hilt  indudes  whatever  moveable  Is  attached  to  a  house  for  protection  from  the 
weather  or  fire^  but  not  pletures  and  tiie  like  used  only  for  ornament ;  nor  windows, 
unless  they  are  intended  for  shelter.  (B.  88,  7, 12, 16.)  But  it  includes  vinegar  stored 
for  the  purpose  of  putting  out  fires.  (D.  88,  7,  12,  18.)  Statues,  if  fixed,  pass  with 
the  house  as  part  of  the  immoveable.     (D.  88,  7, 12,  28.) 

6.  A  legacy  of  a  house  furnished  (domus  instmeta). 

This  embraces  all  imtrunmUOt  and  also  the  various  disaes  of  household  slaves. 
(B.  88,  7, 12,  42.) 

Nothing  passed  by  a  legacy  of  land  or  honsea,  except  the  immoveables  and  fixtures, 
unless  thsy  were  expressly  or  by  impUoafcion  oontained  in  the  gift    (B.  88»  10,  14.) 

*«  Asit  is  "  {neu^  ml),  isalegaoy  cf  implements  and  furniture.    (B.  88,  7,  27,  4.) 

"  UH  opHmui  mateiniM9ju9  ««"  has  not  the  same  e£Fect  unless  »  contraiy  in- 
tention appeariL     p.  82,  98,  4.) 


The  addition  "uUpoi»edi**  is  indaol^Ta,  aad  !«▼«  op«i  th«  qiwition  teaiga- 
ment  upon  the  particular  wilL     (D.  88,  7,  20,  9.) 

"To  GaiuB  Seine,  my  foeier-son,  I  wiah  to  be  given  aofili  aad  eiich  lania  ea^ey 
are  funiahed  (tto  ut  inUrucH  iwU),  and  the  upper  houaei"  Held  that  the  hove  alw 
is  bequeathed  with  ita  fumishinpy .  nnleaa  »  contrary  intention  ia  ahown  by  tbi 
testator.    (D.  88,  7,  20,  2.) 

If  a  fiarm  fiilly  stocked  (Jundus  instructus\  or  with  the  stock  («« 
insirumetUo)  as  well,  is  left  as  a  legacy,  it  is  the  same ;  for  if  the  fium  is 
alienated,  the  legacy  of  the  stock  too  is  extinguished.    (J.  2,  20,  17.) 

Paul  explams,  however,  that  this  is  merely  a  presumption  from  the  language 
employed  1  so  that  if  the  legaoy  were  fund^u  et  UutrumeiOvm  or  funduM  tfuCnietai. 
the  alienation  of  the  farm  does  not  take  away  the  legacy  of  the  stock  (tnatrumenAm), 
but  Labeo  agrees  with  the  text.     (D.  88,  7,  6.) 

7.  A  form  of  legacy  closely  resembling  those  described  was 
made  when  a  farm  or  house  was  bequeathed  with  whatever 
should  be  found  on  the  premises  at  the  time  of  testator^s  death. 
(Domum  quaeque  mea  ibi  erunt  quvm  moriar,) 

Such  a  gift  includes  the  household  slaves  (D.  31,  32,  2),  and 
money  deposited  in  the  house  for  safety  (D.  32,  79,  1),  but  not 
money  kept  for  loan  (D.  32,  44),  nor  the  claims  against  debton 
(nomina),  (D.  31,  86,  pr.)  ;  nor  the  written  securities  of  debtors. 
(D.  83,  7,  18, 14 ;  D.  32,  92,  L) 

The  gift  includes  all  that  forms  part  of  the  appurtenances 
of  the  house,  although  they  are  not  actually  present  at  the 
moment  of  testator's  death ;  and,  on  the  other  hand,  excludes 
what  is  only  accidentally  present     (D.  32,  78,  7.) 

^  To  my  freedwoman,  Pamphila,  I  wish  to  be  given  my  Titian  Fam,  with  its 
stook,  and  whatever  is  on  the  premises  at  my  death."  Stichus,  a  slave  attadied  to 
the  farm,  waa  sent  away  a  year  before  the  testator's  death  for  instruction,  and  had 
not  returned.  Held  that  Stiohus  belongs  to  Pamphila,  unless  the  separation  of  Stiehia 
from  the  farm  waa  intended  by  the  testator  to  be  finaL  (D.  83,  7,  20,  6  ;  D.  8S| 
78,  pr.) 

''Lit  my  heir  give  to  Titins  the  Oomelian  Vann,  and  the  slaves  that  shall  be  thoe 
at  my  death."  A  female  slave  belonging  to  the  farm  van  away,  and  duiing  her  ffi^bt 
had  a  child.  She  had  not  retuined  at  teetator'a  death.  Held  that  both  she  and  tbs 
ohild  belonged  to  Titius.    (D.  80,  8i,  10.) 

**I  direot  Pamphilus,  my  freedman,  to  pick  out  and  reserve  for  himself  nij  Titiaa 
Farm  and  the  little  Sempronian  property,  with  the  stook,  and  whatever  shall  be  thsrs 
en  my  death  ;  and  also  the  alavea  that  live  on  the  farm,  except  thosel  may  nuwuuBit** 
TUs  legacy  includes  the  money  left  on  the  farma.  The  testator  had  had  on  thi 
piemfses  a  stook  of  wine  that  he  had  sold  when  aHve,  and  aotoally  reoeiTed  ooe-tlnid 
of  the  price.  Held  that  the  rest  of  the  wine  not  delivered  belongs  to  Pnmph&aa 
This  carries  the  tsetator^s  liberality  farther,  as  bequeathing  what  had  aokMlly  \mm 
sold ;  bat  the  testator  was  presumed  to  have  this  intention  towards  a  f^oednuui,  whs 
was  a  favoured  person.    (D.  88,  7,  27,  8.) 

m.  A  legacy  of  furniture  (supellea). 


ol  the  well-known  Idncb  of  legAcj,  m  proviiiona,  omMnents,  silver  gobletl^  written 
seenrltiee,  eta  (D.  89, 10,  8  ;  D.  88, 10,  e,  1.)  In  early  timee  of  poverty,  erenartiiQlM 
of  hunhnre,  if  made  of  ivory  or  otber  valoable  anbBtaDoe^  or  atoddedrwith  gams,  were 
not  oonddeied  to  be  oontahied  in  tiiia  laga^,  but  with  the  growth  of  wealth  tfaia 
aerople  was  removed.     (D.  88,  10,  7, 1.) 

IV.  Legacy  of  aliment. 

Sneh  ft  legacy  indndea  a  dae  supply  of  food  (ctbaria),  dothea,  and  honae-ioom, 
beoanae  withoat  theae  life  cannot  be  anatained.  It  doea  not  include,  however,  ooet  of 
edncation  (D.  84,  1,  6),  unleaa  anoh  ia  proved  to  have  been  the  testaiox^a  intention. 
(D.  84^  1,  7.)  It  indndea  alao  an  allowanoe  of  wa>ter,  in  plaoaa  where  water  ia  aold. 
(D.  84, 1, 1.) 

The  quantity  to  be  given  waa  the  aame  aa  the  teatator  had  been  aocoetomed  to  give ; 
if  lie  had  not  begun  the  aliment,  then  the  amount  is  to  be  fixed  with  reference  to  his 
wealth,  and  to  the  degree  of  affection  he  had  for  the  legatee.  (D.  84, 1,  22»  pr.)  If 
it  varied  in  the  lifetime  of  the  testator,  then  the  measure  ii  what  he  was  aoouatomed  to 
give  towards  the  end  of  his  life.  (D.  84, 1, 14,  2.)  If  it  was  his  custom,  the  allowanoe 
may  be  demanded  in  money.    (D.  84, 1,  9,  1.) 

If  the  teatator  fixed  no  limit  to  the  duration  of  the  legacy,  it  must  be  continued  for 
the  life  of  the  legatee.  (D.  84, 1,  14,  pr.)  If  it  was  left  untU  the  legatee  reached 
paberty,  a  qtecial  interpretation  was  put  upon  the  gift  by  Hadrian — namdy,  that  it 
should  be  oontinned  for  boys  up  to  eighteen,  and  for  girls  to  sixteen.  (D.  84,  1, 
14, 1.) 

When  the  duty  of  furnishing  aliment  waa  impoaed  on  aeveral  heirs,  a  certain 
inoonvenience  reaulted  in  each  being  required  to  give  hia  small  contrilmtion,  and  there- 
fore, aooording  to  rescripts  of  Antoninus  Pius,  if  the  testator  had  not  eenfined  tiie  obli- 
gation to  one  of  the  heora,  an  application  waa  to  be  made  to  the  judge  to  arrange  ao 
that  one  hair  alone  should  be  liaUe  for  aliment  to  one  peraon.    (D.  84,  1,  8,  pr.) 

V.  Akin  to  the  above  is  a  legacy  of  provisions  {pentu). , 

Ttdi  is  a  legacy  of  what  may  be  eaten  or  drunk,  or  provision  for  the  support  of  a 
ftmiily,  induding  slaves  and  carriage  horaes  (D.  88,  9,  8,  pr.) }  also  what  is  required 
lor  the  use  of  friends,  guests,  clients,  eta    (D.  83,  9,  8,  6.) 

VI.  Legacy  of  wheat,  wine,  oil. 

If  a  given  quantity  of  wine,  oil,  or  wheat  Is  bequeathed,  and  none  is  left  by  the 
teatator,  the  heir  must  purdiase  the  quantity  and  give  it  to  the  legatee.  (D.  88, 6,  8,  pr.) 
If  no  quantity  is  specified,  then  the  legatee  gets  aU  that  is  left  by  the  testator.  (D.  88, 
8,  7,  pr.)  In  respect  of  quality.  If  none  Is  mentioned,  the  heir  is  not  bound  to  give 
the  quality  that  the  teatator  waa  accustomed  to,  or  waa  usually  found  in  the  place 
where  he  lived,  but  any  quality  he  pleased.     (D.  88,  6,  4.) 

''Wine'*  indndea  all  beveragea  that  the  testator  waa  aocustomed  to  signify  by 
that  name.    (D.  88,  6,  9,  pr.) 

•'Old  wine**  is  to  be  interpreted  by  the  usage  of  the  testator  (D.  88,  6,  9,  4) ;  but 
if  none  auch  appears,  then  all  wine  that  waa  a  year  old  or  upwarda,  ie.,  was  not  new. 
(D.  88,  «,  1011.) 

A  legacy  of  wine  indndea  the  oasfci  in  which  it  is  contained  (D.  88,  8,  8,  2),  but 
ilotthoBe  butta  ((io{id)'that  were  uaed  only  for  containing  the  wine  in  the  course  of  ita 
preparation.     (D.  88,  8, 15.) 

VII.  A  bequeat  of  books  induded  all  volumea,  whatever  the  material  on  which 


wiBj  worn  wntten,  ixic  no«  tbe  book-oase.    (U.  9a»  »]» pr. ;  n.  m,  h,  a|    a  nbmj 
of  ft  libnury  indadeB  the  booki.     (D.  8a»  52,  7.) 

VIII.  Other  oommon  apeoiet  of  legftdes  were  d  firewood  {ligmmi,  imMkkUL  te 
building  (maima),  (D.  82,  55,  pr.) ;  wool  (D.  82,  70,  9) ;  jewellery  (onumMirti)  (D. 
84,  2,  26,  10) ;  gold  ftad  sUtw  (P^  Sent.  8,  6,  85 ;  D.  84,  2,  19,  18)|  dw 
▼eBsele  (wm)  (Paul,  Sent  8,  6»  86) ;  olothee  (wKif )  (D.  84,  2, 28, 1) ;  womeo'e  toOetla 
(Mttwdttt  mnOiebrii),  (D.  84,  2,  25,  10) ;  or,  more  genecftUj,  iHiaterer  if  epeoSil^ 
aeaigned  for  the  use  or  eervioe  of  women  {wcorU  eauta  parata).  (D.  82,  45 ;  B.  8% 
49,8;  D.  84,  2, 18.) 

(a)  Qualified  Ownership. 
L  Legacy  otpectdium. 

This  legftoj  ineliideB  only  what  remaiiift  after  the  olftims  of  the  matter  ace  aatiiM. 
(D.  88,  8,  5.)  ]>ediiotion  most  also  be  made  for  damage  done  bj  the  alava  te  a 
feUow-alave  (D.  88,8,9,1);  or  for  a  debt  doe  to  a  f eUow-alave  (D.  88,  8,  8»  2) ;  or  to 
the  heir.  (D.  88,  8,  6,  5.)  The  heir,  moreover,  la  not  obliged  to  annender  ih»pmMm 
nntiUie  obtains  an  indemnity  against  the  oreditoxs  of  the  slave  {cr^dUoreM  pteMamV 
(D.  88,  8,  18.) 

1.  Are  sums  due  by  a  testator  to  a  dave  included  in  a  legacy 
oipeeuUwn  t 

The  same  Emperors  (Severus  and  Antoninus)  decided  by  a  rescript,  that 
by  a  legacy  ofthtpecu&um  it  is  not  implied  that  the  slave  can  demand  for 
himself  the  money  he  has  spent  on  his  master's  accounts.    (J.  2,  20,  2a) 

This  rescript  is  criticised  by  Ulpian.  (D.  88,  8»  6,  4.)  He  asks  wby  sbooU  mA 
the  alave  be  entitled,  if  sach  was  the  intention  of  the  testatorf  (In  the  will  of  ths 
testator  was  the  sole  foundation  of  the  law  of  legacy.)  At  aU  events,  says  Ulpian,  ftba 
dave  must  be  allowed  to  set  off  what  the  master  owes  him  against  what  he  owes  tiie 
master.  {That  is  consistent  with  the  terms  of  the  rescript.)  Again,  sa^  U^iaa, 
suppose  the  master  has  acknowledged  in  writing  the  amount  he  owes  the  dave,  is  that 
sum  not  to  be  indnded  in  the  legacy?  Psgasus,  Nerva,  and  Atilioinua  took  the 
negative,  which  was  also  adopted  by  Ulpian,  in  deference  to  the  rescript 

Gneus  Domitius  bequeathed  to  his  dau^ter  her  peeulUtm,  and  an  annuity  he  wai 
wont  to  give  her,  but  had  not  paid  for  two  years.  In  his  accounts,  however,  ht 
charged  himself  as  her  delator  for  50  oiim.  According  to  the  terms  of  the  rasoriptk 
that  snm  could  not  be  recovered  by  the  legatee.    (D.  88,  8,  6,  4.) 

A  testator  bequeatlied  to  his  slave  Stichus  his  freedom,  10  aurei,  and  his  jseeulwak 
At  the  time  of  his  death  Stiohus  had  ^ent  money  out  of  his  peeMtm  on  his  master't 
busineM,  and  it  was  the  custom  of  his  master  to  repay  him  such  excess.  Held  that 
the  hdrs  must  do  the  same.    (D.  38,  8,  28, 1.) 

A  dave  bought  his  freedom  and  paid  a  sum  to  his  master.  Before  the  manumif 
iion  was  ezsouted  the  master  died,  bequeathing  to  the  slave  his  freedom  and  peeuUmL 
Xs  the  money  paid  for  his  freedom  to  be  included  in  the  peeulium  I  If  the  testator,  co 
receinng  it,  at  once  credited  it  to  himself  as  money  received,  it  was  no  longer 
peeulium:  but  if,  pending  the  formal  manumission,  he  oontinued  to  csgard  it  ai  ^ 
property  of  tibe  sUve,  it  remains  peeu^MMn,  •  and  must  be  given  up  to  the  slave^ 
(D.  40. 1,  6 ;  p.  88,  8,  8,  6.) 

A  father  bequeathed  to  his  daughter,  who  was  subject  to  his  poUi^  her  penlmm. 
After  the  will  was  made  he  recovered  sums  due  to  the  daughter-and  credited  them  to 
his  own  account.  This  is  presumptive  evidence  that  he  did  not  reckon  them  part  of  Idi 
daughter's  pecuUum,  but  it  is  open  to  her  to  prove  that  he  had  not  that  ^nt^^J*^ 
<D.  84,  4,  81,  3.) 
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..,  UsLpfcu/tum  is  left  as  a  legacy,  then  without  doubt  all  that  is  added  to 
It  or  lost  from  it,  in  the  life  of  the  testator,  is  so  much  gain  or  loss  to  the 
legatee.  But  if  after  the  testator's  death,  and  before  the  inheritance  is 
entered  on,  the  slave  acquires  something,  Julian  says  that  if  it  is  to  himself 
when  manumitted  that  the  feculium  is  left,  then  all  that  is  acquired  before 
the  inheritance  is  entered  on  goes  to  the  legatee,  because  the  legacy  vests 
from  the  day  the  inheritance  is  entered  on ;  but  that  if  it  is  to  any  outsider 
that  the  pecuUum  is  left,  those  acquisitions  do  not  go  with  the  l^;acy» 
unless  the  increase  is  one  to  property  forming  part  of  the  pecuUum^  (J.  a, 
30^  2a) 

Julian  sayB  that  all  additions  up  to  the  entry  of  the  heir  go  to  the  slave  if  he  is 
legatee,  but  that  the  jaeeuiiiim  is,  bo  to  speak,  arrested  at  the  time  of  testetor^s  death, 
when  another  person  is  the  legatee.  Nevertheless,  if  the  jmoi^mmii  consists  of  slaves 
(vteom)  or  oattle,  the  oflfapring  of  such  slaves  or  oattle  bom  after  the  death  of  the 
testator  went  to  the  legatee.  Bat  the  legatee  oould  not  claim  what  aoonied'  fimn  the 
labour  of  the  slave,  or  gifts  made  to  him.  (D.  15, 1, 67, 2.)  The  distmollon  was  baaed 
on  the  presomed  will  of  the  testator.  When  the  testator  manumitted  a  slave  and 
gave  him  his  ^puMwrn^  it  was  to  be  supposed  that  he  meant  the  whole  of  it  to  go  to 
him,  but  where  he  left  it  to  another  there  was  no  reason  why  the  rule  applicable  to 
ather  legacies  should  be  departed  from,  although  in  this  case  also  the  legatee  would 
get  everything  if  he  could  prove  that  the  testator  meant  him  to  have  ik  (D.  83, 
?.  8,  8.) 

If  the  slave  gets  his  freedom,  not  at  once  but  conditionally,  the  |Meii2ucm  is  reckoned 
with  all  accretions  up  to  the  moment  when  he  beoomes  free.     (D.  16,  1,  67, 1.) 

3.  When  a  manumitted  slave  gets  his  pecuUum. 

Unless,  too^  the  pecu&'um  is  left  him  as  a  legacy,  it  is  not  due  to  m 
manumitted  slave ;  and  this  although  if  his  master  manumits  him  in  his 
lifetime  it  is  enough  if  it  is  not  taken  away  from  him.  So  the  late  Emperors 
Severus  and  Antoninus  decided  by  a  rescript    (J.  2,  20,  20.) 

The  same  Emperors  decided  by  a  rescript  that  the  slave's  peculium  is  left 
him  when  he  is  ordered  to  be  free  if  he  gives  in  his  accounts  and  out  of  it 
pays  those  that  are  outstanding.    (J.  2,  20,  20.} 

Freedom  was  bequeathed  if  a  slave  rendered  his  accounts  and  paid  100  qmt^  It 
was  implied  that  he  was  not  to  give  more.  But  a  clause  that  the  manumitted  slaves 
should  be  tnooniMi  (literally,  released  from  accounts)  did  not  imply  a  gift  of  the 
peculium,  but  signified  only  that  the  accounts  were  not  to  be  scrutinised  too  closely, 
and  that  the  slaves  were  not  to  pay  for  their  carelessness  or  neglect  (D.  89^  8, 
28,2.) 

II.  Legacy  of  Dowry  (Dos). 

A  legacy  of  a  dowry  to  a  wife  included  only  what  could  be 
recovered  by  an  aetio  de  dote. 

If  a  husband  leaves  his  wife  her  dowry,  the  legacy  takes  effect ;  because 
a  legacy  is  something  fuller  than  an  action  for  dowry.    (J.  2,  20^  15.) 

But  if  he  leaves  as  a  legacy  a  dowry  he  has  not  recdved,  the  late  Emperon 


Severus  and  Antoninus  decided  by  a  rescript  that  if  the  legacy  is  uncon- 
ditional it  does  not  take  effect,  but  if  a  fixed  sum  of  money  or  some  deter- 
minate object  or  deed  of  dowry  is  pointed  out  to  be  first  taken  as  a  legacy, 
then  the  legacy  takes  effect.    (J.  2,  20,  15.) 

Julia  gave  a  dowry  to  Gaius  on  his  maniage  with  her  dau^ter  Seia,  and  stipu- 
lated for  the  return  of  it  Gaius  bequeathed  the  dowiy  to  his  wife.  She  cannot 
recover  it  nnless  it  was  clearly  proved  that  the  testator  intended  his  heira  to  pay  Uv 
amount  to  his  wife  as  well  aa  to  repay  it  to  her  mother.     (D.  88,  4,  16.) 

A  husband  bequeathed  to  his  wife  "  so  much  as  he  had  got,  namely  50  aureL"  Ht 
had  got  really  only  40.    Held  that  60  waa  due  by  the  legacy.     (D.  38,  4,  6,  pr.) 

Jl  husbaad  got  slavea  for  his  wife's  dowry,  and  bequeathed  to  her  money  hi  lien 
of  them.  The  slaves  died  in  the  husband's  lifetime,  and  the  wife  survived  him. 
Held  that  she  was  entitled  to  the  money  bequeathed.    (D.  88,  4,  8.) 

(0.)  Usufruct,  eta 

If  a  usufruct  is  given  simply,  it  is  regarded  as  a  single  legacy 
held  for  life,  but  if  it  is  given  from  day  to  day  {in  dies  stngulca) 
or  in  annual  instalments,  it  is  regarded  as  a  number  of  succes- 
sive legacies,  according  to  the'  interpretation  put  upon  annuity. 
(D.  7,  3,  1,  pr.)  A  usufruct  may  be  bequeathed  of  all  the 
testatoT^s  effects,  moveable  or  immoveable.     (D.  33,  2,  37.) 

It  was  often  difficult  to  determine  whether  a  testator  meant 
to  give  a  legatee  a  usufruct  or  the  ownership. 

"  I  bequeath  to  Gaius  Seius  the  amiual  produce  of  my  farm.*'  TtoB  is  a  legacy  of 
a  usufract.     (D.  S3,  2,  41.) 

**!  bequeath  to  my  wife  the  rents  {reditu$)  of  my  fann  for  life."  This  is  not  » 
oaufruct,  it  is  only  an  annuity  for  life  ;  that  is,  not  a  right  in  rem,  but  only  a  right  m 
ftrmmam,     (D.  83,  2,  88;  D.  88,  2,  22  ;  D.  88, 1,  21,  pr.) 

**  I  bequeath  to  Sempronius  a  sixth  of  the  proceeds  of  sale  of  the  fndtB  and  vegs- 
taUes  of  certain  land."  This  is  not  a  usufruct^  but  only  a  legacy  of  an  annuity  to  tfaar 
ertent  of  one-sixth.     (D.  7, 1,  68,  1.) 

^  I  denre  that  my  slave  Scorpus  should  work  for  my  concubine  Sempronia.'*  Tlua 
is  a^l^iaqy  of  the  usufruct  of  Scorpus  simply.     (D.  88,  2,  24, 1.) 

A  teatator  appointed  his  sons  heirs,  and  bequeathed  to  his  wife  apparel,  her  toilette 
materials,  wool,  flax,  linen,  and  other  things,  and  added,  **  I  wish  the  ownership  of 
these  things  above  mentioned  to  revert  to  my  daughters  or  the  survivors  of  them.** 
This  does  not  limit  the  wife's  interest  to  a  usufruct,  but  makes  her  a  trustee  for  the 
daughters  on  her  death.     (D.  88,  2,  89.) 

0.  Lkgaoy  of  Rights  in  personam. 

L  Annuity. 

An  annuity  is  a  right  to  an  annual  or  monthly  sum  for  lifdr 
or  for  a  fixed  or  indefinite  time.  (D,  83, 1, 18,  pr. ;  D.  33, 1,  ii) 
It  is  contrasted  with  usufruct. 

1.  A  usufruct  is  one  legacy,  however  long  it  may  last  An  annuity  is  regarded  if 
a  number  of  anoeeasive  kfcades  for  as  many  years  aa  the  ammltant  Uvea.     (D.  Si 
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toe  ooncucioQ  **ii  we  annuitant  uves,  so  tnat  on  tne  deatn  of  tae  annuitant  it  ezpiroa. 
<D.  88,  1,  4  ;  D.  88,  1,  12.)  The  same  oonstruction  was  adopted  in  pacta  (D.  2, 
14^  62,  8),  Imt  the  opposite  rnle  prevails  in  annuities  created  by  stipulation.  (D. 
89,  685,  7.)  In  tUpulatio  the  juris  vinevlmn  could  not  be  broken  by  mere  lapee  of 
time. 

If  you  make  a  stipulation  of  this  sort,  "  Do  you  undertake  to  give  me  lo 
auret'sL  year  as  long  as  I  live?"  the  obligation  is  understood  to  be  simple 
and  unconditional,  and  is  binding  for  ever.  For  a  debt  cannot  be  due  for 
a  time  only.  But  your  heir,  if  he  claims  payment,  will  be  repelled  by  an 
szceptio  ftacH.    (J.  3,  15,  3.) 

2i  An  annoitant  is  entitled  to  payment  for  the  whole  year  if  he  lives  «iily  a 
part  of  the  year  (D.  83,  1,  22)  ;  so  that  if  the  annuitant  lives  but  one  year  and  a 
day,  two  years'  payment  will  be  due.  (D.  88,  1,  6.)  The  usufructuary  is  eoMUed 
only  to  what  he  gathers.     (D.  88,  1,  8.) 

8.  A  usufruct  dates  from  the  entry  of  the  heir,  an  annuity  from  the  death  of  the 
testator ;  so  that  if  the  heir  should  not  enter  for  years,  the  annuity  would  still  be  due 
from  the  testator'a  death.     (D.  86,  2, 12,  8.) 

4.  Prior  to  Justinian  a  usufruct  was  lost  by  any  change  of  status,  and  testators 
used  to  guard  against  this  by  providing  that  as  often  as  the  legatee  should  suffer  a 
change  of  status,  the  usufruct  is  re-granted  to  them.  But  an  annui^  was  not  lost 
by  change  of  status  so  long  as  the  legatee  was  free.     (D.  88,  1,  8.) 

11.  Legacy  of  securities  (chirographa). 

A  legacy  of  the  writteu  security  (chirographum)  implied  a 
legacy  of  the  amount  due  by  the  testator's  debtor  (D.  30,  44,  5 ; 
D.  32,  59),  but  a  legacy  of  the  amount  due  does  not  imply  a 
gift  of  the  chirograph. 

'  The  duty  of  the  heir  is  not  to  pay  the  amount,  but  simply 
to  allow  the  legatee  to  sue  in  his  name.  (D.  30,  44,  6 ;  D.  30, 
106.) 

Things  both  corporeal  and  incorporeal  can  be  lefl  as  legacies.  Therefore 
what  is  due  the  deceased  can  be  left  to  anyone,  so  that  the  heir  must  supply 
the  legatee  with  his  actions,  unless  the  testator  in  his  lifetime  exacted  the 
money, — for  in  this  case  the  legacy  is  eactinguished.    (J.  2,  20^  21.) 

IIL  Legacy  of  release  of  a  debt  to  a  debtor, 
1.  When  there  is  one  debtor  only. 

If  a  man  leaves  a  release  to  his  debtor,  the  legacy  is  valid,  and  neither 
from  the  debtor  nor  from  his  heir  nor  from  anyone  else  in  the  position  of  his 
heir  can  the  creditor's  heir  make  a  demand.  On  the  contrary,  he  may  be 
sununoned  by  the  debtor  to  release  him.  A  testator,  too,  can  order  that  for 
a  time  the  heir  shall  not  make  a  demand.    (J.  2,  20,  13.) 

The  release  here  referred  to  is  the  formal  release  by  apcejaUatio,     (D,  84, 8,  8,  8.) 
The  heir  of  the  debtor  is  not  released,  if  the  testator  indicates  an  intention  that  he 

•houldnok    (D.  84,  8,  20,  pr.) 

Thus,  "  Let  my  heir  refrain  from  demanding  the  debt  from  Lucius  Titiua  alone*** 

il>.  84,  8,  8,  8.) 

3M 


2,   vv  nen  mere  are  seTerai  aeotors. 

If  the  correal  debtors  are  not  partoiera,  the  release  of  one  doee  not  lelease  tb* 
others  |  and  henoe  the  debtor  released  oan  defend  himself  only  by  exeq^  pa€i%  and 
eannot  demand  an  <ieeep6ilatio,  because  that  would  release  his  co-debton  as  welL 
But  if  the  correal  debtors  are  partners,  the  release  of  one  is  the  release  of  all,  becaoae 
otherwise  the  person  released  could  be  sued  by  the  other  partners  if  they  were  oom- 
pellfid  to  pay.    In  this  ease  the  proper  mode  of  release  is  occqtHUUio,    (D.  84,  8»  S,  8.> 

8.  Sureties. 

Qlie  legacy  of  a  release  to  a  prindpal  releasee  also  the  surety,  otherwise  the  - 
principal  would  be  bound  to  pay  the  surety,  and  his  release  be  illusory.  (D.  34^  8t  10.) 
But  a  release  of  the  surety  is  not  a  release  of  the  prmcipaL  (D.  84,  3,  2,  pr.)  I^ 
again,  the  surety  has  intervened  gratuitously,  and  has  no  action  against  the  prineipa] 
debtor  in  the  event  of  his  being  obliged  to  pay  the  debt»  the  release  of  the  principal 
does  not  operate  in  his  favour.    (D.  84,  8, 5,  pr.) 

IV.  Legacy  of  a  sum  due  to  a  creditor.  . 

On  the  contraryi  if  the  debtor  leaves  his  creditor  what  he  owes  him,  the 
legacy  is  void  if  there  is  no  more  in  it  than  in  the  debt,  because  the  creditor 
has  nothing  more  by  the  legacy.  But  if  the  debt  is  due  on  a  certain  day, 
or  conditionally,  and  the  legacy  is  unconditional,  the  legacy  is  vaUd,  becanse 
it  is  to  be  paid  forthwith.  If,  however,  in  the  lifetime  of  the  testator,  the 
day  comes  or  the  condition  is  fulfilled,  Papinian  wrote  that  none  the  less  the 
legacy  is  good,  because  it  once  was  in  force ;  and  this  is  true.  For  the 
opinion  of  those  that  hold  a  legacy  extinguished  because  it  has  come  into  a 
case  in  which  it  could  not  begin,  has  not  been  adopted.    (J.  2,  20,  14.) 

A  testator  bequeathed  to  his  wife  50  awrei,  which  he  said  he  had  reoeiTed  from 
her  as  a  loan  on  a  written  security.  If  there  was  a  real  loan,  the  legacy  was  void  (D. 
84,  8,  28,  18) ;  but  if  the  wife  was  defeated  in  suing  for  the  debt  she  oonld  recover 
the  legacy.     (D,  84,  8,  28, 14.) 

Gains  has  stipulated  with  Maevius  for  Stichus,  and  Titius  has  bequeathed  Stachus 
from  Maevius,  his  heir,  to  Grsdus.  Can  Grains  sue  both  for  the  stipulation  and  the 
legacy  ?  Certainly,  because  Titius  does  not  by  will  release  Maevius.  But  if  there 
was  no  valuable  consideration  for  the  stipulation,  Maevius  can  protect  himself  by  the 
rule  that  he  is  not  compelled  to  give  the  same  thing  twice  ex  cauta  lueraiiva.  (D. 
80, 108,  4.) 

Titius  bequeathed  Stichus  to  Gains.  Sempronius  bequeathed  the  same  Stichus  to 
the  same  Gains,  but  on  trust  to  give  Stichut  to  Julius.  Maevius  was  heir  to  IStioB^ 
and  also  to  Sempronius.  Held  that  he  must  give  Stichus  and  also  his  value  to  QaioR, 
because  Grains  was  obliged  by  one  will  to  give  up  Stichus.     (D.  80, 108,  6.) 

Maevius  bequeathed  a  farm  to  Seius  and  Sempronius  conditionally.  The  heir  of 
Maevius  bequeathed  the  same  farm  to  Seius  under  the  same  condition.  Was  this 
legacy  a  discharge  of  the  debt  due  by  the  heir  to  Seius  ?  If  the  oondition  h^ypeoed, 
part  of  the  farm  would  be  due  to  Seius  twice  over.  Papinian  said  this  warn  meet 
unlikely,  and  that  the  intention  of  the  heir  of  Maevius  was  io  bequeath  to  Seius  the 
part  that  went  to  Sempronius  by  the  first  will.     (D.  81,  66,  pr.) 

D.  Legacy  of  Hsreditas. 

A  person  could  not  bequeath  his  own  universal  succession  to  a  l^gatae,  bat  hr 
oould.  bequeath  the  whole  of  an  inheritance  acquired  from  another  pemn.  (D.  32, 
20.  2 ;  D.  81,  88,  2.)    He  could  also  bequeath  a  part  of  his  own  uniyenid  1 


the  legatoe  gets  half  the  inheritanoe.     (D.  60,  16,  164»  1.)    The  heir  was  boimd  to 
diytde  the  property  with  the  legatee,  or  give  an  equivalent     (D.  80,  26,  2.) 

OO-LEGATEES. 

If  the  same  thing  is  left  as  a  legacy  to  two  persons,  either  jointly  or 
severally,  and  both  come  to  the  legacy,  it  is  split  between  them.  If  one  of 
the  two  fails,  either  because  he  despises  the  legacy,  or  because  he  dies  in  the 
lifetime  of  the  testator,  or  in  any  other  way  fails,  the  whole  belongs  to  his 
co-legatee.  A  legacy  may  be  left  jointly,  as  when  one  says,  "  To  Titius  and 
Seius  I  give  and  leave  the  slave  Stichus  ;"  or  severally,  as  ''To  Titius  I  give 
and  leave  tbe  slave  Stichus,  to  Seius  I  give  and  leave  Stichus.''  But  if  he 
said  expressly  "  the  same  slave  Stichus,"  the  legacy  is  understood  to  be 
equally  several.    (J.  2,  20^  8.) 

Aooordiog  to  the  law  as  settled  by  Justinian,  the  differenoe  between  those  two 
.  fonns  was  as  follows : — When  two  persons  were  00-legatees  conjunc^m,  i.e.,  united  in 
,jthe  same  disposition  for  the  same  object  (elsewhere  called  re  et  verbiMi  D.  5(^  16, 142), 
each  had  a  right  to  take  the  share  of  the  other,  if  it  became  vacant^  before  the  title  to 
the  legacy  vested  (die9  eed/U),  Theiy  need  not  take  this  part  unless  they  pleased ;  bnt 
if  they  did,  they  most  aooept  with  it  the  burdens  that  may  have  been  imposed  on  it. 
If  there  are  several  co-legatees,  and  some  refuse,  the  others  may  take  the  vacant 
shares. 

When  the  legacy  b  di^unetim  (».«.,  the  same  thing  given  pro  indiviio  by  different 
dispositions),  and  all  accept  at  the  time  when  the  legacy  vests,  they  take  in  equal 
shM^s.  One  cannot  demand  the  thing  bequeathed,  leaving  to  the  others  to  exact  the 
value  of  it,  unless  the  testator  has  expressly  so  appointed.  If,  however,  some  do  not 
take^  the  person  in  whom  the  legacy  vests  gets  the  whole. '  The  proper  interpretation 
.  of  a  disjunctive  gift  is  that  the  testator  gives  the  whole  to  the  legatee  first  mentioned, 
and  subsequently  encroaches  on  the  legacy  by  appointing  additional  legatees  for  the 
same'  thing.  Hence  if  these  or  any  do  not  take,  the  legatee  gets  his  whole  bequest 
undiminished  ;  in  other  words,  the  accession  of  their  parts  is  independent  of  the  will 
si  the  legatee.  Hence  also,  the  accepting  legatee  is  not  necessarily  subject  to  the 
burdens  imposed  on  the  lapsed  shares.  The  question  m  each  particular  case  depends 
on  the  testator's  intention,  but  the  object  of  a  disjunctive  legacy  was  that  each  legatee 
should  bear  his  own  hardens  solely,  and  if  the  testator  wished  a  different  result,  thera 
was  nothing  to  hinder  him  doing  so  by  explicit  language.     (C.  6,  51,  1, 1). 

In  the  same  constitution  Justinian  abolished  the  old  law  relating  to  eaduea  (0.  6,. 
61, 1, 2),  but  left  intact  the  law  relatmg  to  legata  erepHUa  ;  t.e.,  those  which  were  taken. 
Away  from  unworthy  {indigr^  legatees.     (C.  6,  51, 1, 12.)  . 

When  a  house  was  bequeathed  to  testator's  freedmen,  and  by  the  same  wHl  a  certain 
portion  of  it  to  Fortunius,  it  was  held  that  the  legacy  of  the  house  to  the  other  freed- 
men was  diminished  just  to  that  extent  (D.  82,  41,  1.)  Justinian  confirmed  this 
interpretation  ;  and  generally  when  a  thing  is  left  to  one,  and  afterwards  any  part  of 
it  to  another,  ^e  first  legacy  is  held  to  be  pro  tanto  reduoed.     (0.  6,  87,  28. ) 

A  testator  leaves  a  usufruct  to  "Attius,  Seius,  and  my  heirs."  Attius  gets  one- 
tUrd,  Seius  one-third,  and  the  heiis,  whatever  tHeir  number,  the  remaining  thunL 
p.  7,  2,  7.) 

DONATIO  MORTIS  CAUSA. 

There  is  also  another  mode  of  acquisition — namely,  gift.  Of  gifts  there  are  , 
'  two  kinds— in  prospect  of  death,  and  not  in  prospect  of  death.    (J.  2, 7,  pr.) 


rx  ^iit  111  view  ui  uciiiu  19  uuc  luauc  uccausc  luc  ctpptuiibu  ui  ucaiLu  19  sus- 
pected, when  a  man  gives  something  away  on  condition  that  if  the  commoo 
lot  of  man  be£alls  him,  he  that  received  it  shall  have  it ;  but  that  if  he  survives 
the  giver  shall  take  it  back,  or  if  he  repents  of  giving  it,  or  if  he  to  whom  it 
is  given  dies  first  These  gifts  in  prospect  of  death  have  been  brought  down 
to  the  model  of  legacies  in  every  respect  Men  learned  in  the  law  had  long 
held  it  doubtful  whether  it  ought  to  be  made  like  a  gift  or  like  a  legacy.  Of 
both  cases  it  gave  some  of  the  characteristics,  and  some  sought  to  drag  it 
to  the  one  kind,  some  to  the  other.  But  we  settled  that  in  nearly  every  point 
it  should  be  numbered  with  legacies,  and  that  it  should  proceed  according  to 
the  form  given  it  in  our  constitution.  In  short,  a  gift  in  prospect  of  death  is 
when  one  wishes  to  have  the  thing  himself  rather  than  that  he  to  whom  it  is 
given  should  have  it,  but  that  the  latter  should  have  it  rather  than  his  heir. 
So  too,  in  Homer,  Telemachus  makes  gifts  to  Peiraeus  : — ^^  Peiraeus,  for  we 
know  not  at  all  how  these  deeds  shall  be,  if  the  haughty  suitors  should  slay  xne 
by  stealth  in  the  halls,  and  divide  among  them  all  that  was  my  father's,  I 
wish  you  to  have  these  things  and  enjoy  them  rather  than  one  of  tfaem. 
But  if  among  them  I  shall  plant  slaughter  and  an  evil  fete,  then  to  me  in 
my  joy  bring  these  things  to  my  home  in  thy  joy."    (J.  2,  7,  i.) 

A  gift  morUa  eauia  is  not  complete  until  the  death  of  the  donor,  and  is  levoedble 
during  his  life.  (D.  89,  6,  82 ;  D.  89,  6,  Id ;  B.  89,  6,  80.)  It  may  be  made  not 
only  during  ncknees,  but  in  view  of  old  age  or  of  any  peril  to  life.    (D.  89, 6^  8-(l.) 

A  gift  in  anticipation  of  death  {donatio  mortis  eaiua)  is  completed  by  the  delivery 
of  the  thing  to  the  donee,  or  to  any  one  for  him  to  be  given  to  him,  even,  after  the 
donor's  death.  Justinian  required  five  witnesses,  whether  the  gift  was  in  writing  or 
not,  as  in  wills  and  legacy.    (C.  8,  57, 4.) 

If  the  donor  recovers  or  escapes  the  apprehended  peril,  he  can  sue  the  donee  by 
uHUb  actio  in  rem.  or  eondiUio  (D.  89,  6,  80  ;  D.  89,  6,  29),  but  must  pay  all  no 
and  beneficial  expenditure  incurred  by  the  donee  while  the  thing  was  hi  his  ] 
(D.  89,  6,  li.) 

The  object  of  a  gift  morH$  eauta  need  not  be  property. 

Titia  gave  to  Ageria  the  written  obligations  of  her  debtors  Haevius  and  Sepftieiiia, 
requesting  her,  if  she  (l^tia)  died,  to  give  them  to  the  debtors ;  if  she  snrvivted,  to 
return  them  to  her  (Titia).  She  died,  leaving  Maevia  her  heir.  Ageria  delivered 
the  chirographs  to  the  debtors.    Maevia  cannot  recover  the  debts.     (D.'89,  (S,  18, 2.) 

A  nephew,  creditor  to  his  uncle  for  a  sum,  and  desiring  to  release  him  on  hia  dealh 
(nephew's),  wrote  that  the  chirographs  whereon  they  were  should  be  void.  On  the 
death  of  the  nephew,  the  unde  could  defeat  his  hehr  I7  the  plea  of  fraud  {doU  wtaH 
tnxptio).     (D.  89,  6,  28.) 

Generally  speaking,  as  stated  in  the  text,  gifts  fnorUM  omcm  are  anftimfTatod  to 
legacies.  (D.  89,  6,  87,  pr.)  The  differences  between  them  resulted  from  the  eircnm- 
stance  that  a  donatio  did  not  depend  in  any  manner  upon  the  validity  of  a  wiU,  and 
was  equally  good  whether  the  donor  died  testate  or  intestate.  (D.  89,  6,  26,  pr.) 
But  the  dmuOio  resembled  Ugaium  in  the  following  points:— (1.)  It  was  subject  to  liie 
deduction  of  the  Falcidian  Fourth.  (0.  8,  67,  2.)  (2.)  It  was  rescinded  by  the  iasolv. 
ency  of  the  testator  <D.  85,  2,  66, 1) ;  or  (8)  if  the  donee  died  before  tiie  donor. 
(B.  89,  6,  28.)  But  a  substitute  might  be  made  for  such  a  case,  afttt  the  analogy  U 
wills  (si  ipu  eapere  non  poieH).  (D.  89,  6, 10.)  (4.)  A  donatio  moHii  eauoa  wm  le- 
voked  if  the  donor  suffered  capital  punishment  (D.  89,  6,  7.)  (5.)  A  SenaiuM  Cbn> 
ttdtwn  made  every  one  who  was  by  law  incapable  of  taking  a  legacy  eqoally  incapable 
of  receiving  by  donatio  moriit  ocmmo.    (D.  89,  6,  85,  pr.)    Bat  every  one  that  couU 


eoaJd  make  a  will  could  give  a  donatio  morHi  eau9a  (D.  89,  6, 15) ;  but  even  persons 
who  could  not  make  a  valid  will  were  allowed  to  make  donations  mortU  eauio.  This 
tkfikufBmUioi  oonld  do  with  the  consent  of  his  father,  althongh  mdh  consent  gav» 
no  validity  to  a  will  made  by  him.     (D.  89,  6,  25,  1.) 

INVESTITIVE  PACTS. 

In  order  to  determine  whether  a  given  person  was  a  legatee, 
it  might  be  necessary  to  consider  a  multiplicity  of  circum- 
stances.   These  we  may  arrange  in  the  following  order : — 

A.  Making  of  Legadee. 

(a.)  Simple  Legacy. 

(B.)  Modality  of  Legacies. 

(0.)  Restrictions  on  Legacy. 

B.  Bevocation  of  Legacies. 

A.  Making  of  Legaoii^ 
(a.)  Simple  Legacy. 

L  The  old  legatum  could  be  made  only  by  will.  (D.  35, 1, 
38.)  Hence  if  the  will  became  invalid,  or  the  heirs  named  in 
the  will  refused  to  take,  the  legacies  fell  to  the  ground.  So  a 
trust  contained  in  an  ineflFective  will  failed.  (D.  32,  11,  1.) 
Even  legacies  left  to  the  Emperor  by  an  imperfect  will  were 
disallowed.  (D.  32,  23.)  If,  however,  an  imperfect  will  was 
held  to  be  binding  as  codicilli  on  the  heirs  ab  intestato^  the 
legacies  were  valid.  (C.  6,  42,  29.)  We  have  already  seen  (p. 
829)  under  what  circumstances  a  will  was  allowed  to  take 
effect  as  codicilli 

It  was  not  a  duty  of  persons  appointed  heirs  by  will  to 
accept  the  inheritance  in  order  to  prevent  the  failure  of  the 
legacies.  (D.  29,  4, 17.)  Suppose,  then,  the  person  appointed 
heir  by  will  could  also  get  the  inheritance  ah  intestato,  was  he 
allowed  to  renounce  under  the  will,  and  thereby  get  rid  of  the 
legacies  t  This  was  frustrated  by  an  edict  of  the  PrfiBtor,  by 
which  an  heir,  if  he  evaded  the  wishes  of  the  deceased,  was 
nevertheless  compelled  to  pay  the  legacies,  just  as  if  he  had 
taken  under  the  will.  (D.  29,  4,  1,  pr.)  This  stringency  was, 
however,  exercised  only  when  the  heir  had  deliberately  refused 
or  neglected  to  take  under  the  will  (D.  29,  4,  1,  6),  and  with 
the  object  of  defeating  the  legatees.  (D.  29,  4,  21.)  If  the 
heir  took  ab  intesUito,  not  knowing  that  he  could  take  under  a 
•^vill,  the  edict  did  not  apply.     (D.  29.  4,  1,  4. ) 


A  l^^cy  before  the  appointment  of  an  heir  was  formerly  void ;  because 
of  course  wills  owe  all  their  force  to  the  appointment  of  the  heir,  and  there- 
fore his  appointment  is,  as  it  were,  the  source  and  foundation  of  the  whole 
will.  On  the  like  principle  no  grant  of  freedom  could  be  made  before 
appointing  an  heir.  But  we  thought  it  unworthy  of  the  law  to  follow  die 
mere  order  of  writing  (a  thing  even  antiquity  itself  thought  fit  to  revile),  and 
to  despise  the  testator's  wishes.  By  a  constitution  of  ours,  therefore,  we 
have  amended  this  fault  too,  so  that  it  is  lawful,  either  before  appointing  an 
heir,  or  in  the  midst  of  appointments  of  heirs,  to  leave  a  legacy,  and  much 
more  freedom,  whose  use  is  still  more  to  be  favoured.    (J.  2,  20,  34.) 

IL  Who  could  be  charged  with  the  payment  of  a  legacy  t 
1.  At  first  no  one  except  an  heir  taking  under  a  will  could  be 
required  to  pay  a  legacy.  (Ulp.  Frag.  24,  20.)  When  codiaJH 
were  introduced,  the  heir  ab  intestato  could  be  charged,  and 
under  the  latitude  sanctioned  by  trusts,  legatees  also,  and 
donees  mortU  causa.  (C.  8,  57,  1.)  Lastly,  any  person  what- 
ever, although  neither  heir  nor  legatee,  that  received  a  benefit 
from  the  deceased  by  his  death,  could  be  required  to  pay  a 
legacy.  (D.  32,  1,  6.)  A  perdon  could  not,  after  accepting 
any  benefit  from  the  deceased,  repudiate  a  tru^t  imposed  upon 
him.  (D.  34,  1, 15,  pr.)  But  no  trust  could  be  imposed  on  one 
who  ought  to  have  been  appointed  heir,  and  was  either  passed 
over  in  silence  (D.  32,  2 ;  C.  6,  42,  31)  or  disinherited  (D.  30, 
126,  pr.),  although  such  persons  might  succeed  ab  intesUUo, 

Money  was  deposited  by  Titius  with  Gains.  Titius  by  his  will  chai^ged  Gains  to 
give  ihe  money  to  Sempronins.  According  to  a  rescript'of  Antunions  Pins,  the  beir 
of  Titius  cannot  demand  the  money  from  Gains,  who  mnst  give  it  up  to  SemproDim. 
(D.  80,  77.) 

A  father,  emancipating  his  son,  gave  him  all  his  property  except  two  slaves,  stipa- 
lating  that  the  whole  should  be  restored  on  demand,  or  on  the  son's  death,  and  that 
meanwhile  the  son  would  nqt  impair  the  property.  On  his  death-bed  the  ftither 
wrote  a  letter  to  his  son,  charging  him  to  pay  certain  sums  to  certain  persona,  and  to 
manumit  the  slave  Lucrio.  It  appears  that  at  first,  since  the  son  was  not  an  heir  or 
legatee,  the  letter  could  not  make  him  a  trustee.  But  by  that  rescript  of  Antontnoi 
Pius,  debtors  could  be  subjected  to  trusts,  and  the  letter  of  the  father  was  tantamount 
to  a  demand  of  a  portion  of  the  property  in  terms  of  the  stipulation.     (D.  82,  87,  8.) 

A  testator  bequeathed  to  his  mother  her  own  farm,  charging  her  on  her  death  t» 
give  it  to  his  wife,  Flavia  Albinsb  After  testator's  death,  the  mother  acknoiHedged 
before  a  magistrate  her  willingness  to  obey  the  son's  injunctions,  and  to  deliver  the 
farm  to  Flavia  Albina»  provided  she  got  the  year's  rent.  She  never  dtdivered  the 
land  nor  received  the  rent.  Could  she  sell  the  farm  f  Yes ;  because  what  wm 
bequeathed  to  her  was  abeady  her  own,  and  the  trust,  therefoni,  failed,  but  she 
was  bound  by  the  trust  if  she  had  accepted  any  other  benefit  under  the  eon's  will. 
p.  82,  87,  pr.) 

If  a  person  that  takes  nothing  under  a  will  is  charged  with 
a  legacy,  he  cannot,  except  the  legacy  be  for  aliment,  call  upon 
the  heir  to  give  him  the  means  of  performing  the  trust. 
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Iieir)  to  pfty  10  aure%  to  each  of  testators  foeter-ohildieD  out  of  the  property  Betoi 
■hall  recover  from  testator's  inheritanoe  ;  also  out  of  the  proceeds  to  give  them  main- 
teoance,  the  balance  to  be  given  to  Xnmarhu.  This  trust  gives  Gains-Seins  no  right 
to  act  as  heir  and  sell  the  testator's  property,  but  .he  can  compel  Titins*.  saving 
the  Falddian  fourth  to  give  him  enough  to  pay  the  aliment  He  cannot  ezaot  tha 
balance  in  favour  of  Numerius.     (D,  84,  1,  9,  pr.) 

2.  No  person  can  be  burdened  with  a  trust  or  legacy  for 
more  than  he  has  actually  received  through  the  bounty  of  the 
testator  (D.  30,  26,  pr. ;  D,  30,  78;  D.  30,  96,  2 ;  D.  30,  122,  2), 
even  when  he  has  refused  or  neglected  to  demand  what  l^as 
been  left  to  hinu  In  this  case,  however,  he  is  bound  to  transfer 
to  the  legatee  his  right  of  action  againat  the  heir.  (D.  31, 
70,  pr.;  D.  32,  8,  pr.) 

Seius  left  his  inheritance  to  l£aevius  on  trust  after  the  death  of  Maevius  for  Titius. 
Maevius  appointed  Titius  his  heir  on  trust  to  surrender  his  inheritance,  and  also  tha 
inheritante  of  Seius,  on  his  death,  to  Sempronius.  Seeing  that  Titius  was  entitled  to 
the  inheritanoe  of  Seius  on  the  death  of  Maevius,  could  he  be  compelled  to  surrender 
it  to  Sempronius  ?  If  the  income  he  derived  from  the  estate  of  Maevius,  before  his 
death,  was  equal  in  value  to  the  inheritanoe  of  Seius,  then  he  has  got  the  equivalent 
of  it,  and  must  restore  all,  on  his  death,  to  Sempronius.    (D.  81,  77,  81.) 

▲  testator  bequeathed  land  to  Gains  on  trust  after  his  death  to  give  it  to  Sem* 
pronius  ;  and  he  also  charged  Gains  to  pay  Titius  100  aurei.  Seeing  that  nothing  else 
was- left  Gains,  must  he  pay  the  100  oum  /  If  G«ius  lived  so  long  that  the  inoome  of 
the  land  amounted  to  100  oum,  he  must  pay  it  to  Titius ;  but  if  not,  and  the  legacy 
is  to  take  effect  on  the  death  of  Gains,  it  fails  altogether.  (D.  80, 114,  8.)  Gains 
must  give  security  for  paymimt  of  the  legacy  in  the  event  of  his  obtaining  enough  to 
satisfy  it    (D.  30, 114,  4.) 

A  legacy  of  100  aurei  on  trust,  after  death  to  give  200  aurei,  is  good  as  a  trust 
only  for  100  and  interest  A  legacy  of  100  a/urei  on  trust  to  give  a  farm,  if  the 
legatee  accepts  the  money,  is  good  for  the  farm,  although  he  alleges  that  the  farm  is 
worth  more.    (D.  81,  70, 1.) 

Titius  has  a  usufruct  of  a  farm  of  which  Gains  hi  owner.  Titius  gives  up  the  farm 
to  Gaius,  before  his  death,  as  a  gift  mortis  cauaa.  The  advantage  derived  from  the 
laim  during  the  lifetime  of  Titius  is  sufficient  to  support  a  trust  imposed  upon  Gains. 
<D.  82,  8,  8.) 

To  Titius  is  bequeathed  a  usufruct  of  land,  and  out  of  it  he  b  to  give  aliment  to 
freedmen.  On  the  death  of  Titius  the  usufruct  is  extinguished  ;  his  heirs  cannot  be 
required  to  go  on  paying  aliment     (D.  84, 1,  20,  2.) 

3.  Tn  certain  bequests  legatees  cannot  be  charged  to  pay 
any  legacies. 

.  l^  When  the  bequest  has  a  value  that  cannot  be  measured  in  money.  Thus  a  trmt 
oannot  be  chaiged  on  a  slave  who  receives  only  hie  freedom  by  will  (D.  60,  17, 106), 
nor  on  a  person  charged  to  manumit  a  slave,  although  he  thereby  acquires  the  Valuable 
rights  of  patronage.  (B.  80,  94,  8.)  If,  however,  the  liberty  of  the  slave  is  deferved 
to  a  future  day,  the  profits  from  his  labour  previous  to  that  time  formed  a  fund  on 
vrhich  a  trust  migkt  be  imposed.     (D.  82,  8,  1.) 

2^  No  trust  can  be  charged  on  a  creditor  that  receives  the  amount  due  to  him  by 
'wili,  unless  he  receives  some  advantage  over  and  above  the  debt     (D.  82, 7, 2.)    Thus 


A  tnut  may  be  obaigad  on  a  legaoy  of  a  domy,  in  go  fiw  as  the  wife  gplni  by  • 
fpeediflr  payment.     (D.  88,  4»  2,  pr.) 

IIL  Words  that  create  a  legacy.  This  depended  entirely 
on  the  intention  of  the  testator,  according  to  the  tme  oon- 
struction  of  the  words  employed. 

^  I  believe  that  yon  wiU  give/*  was  held  binding.    (B.  80, 115.) 

**  I  commend  him  to  you/'  was  not  considered  enough  to  impose  a  trusty  aooonfing 
to  a  decision  of  Antoninus  Pius.     (D.  82, 11,  2.) 

'*  I  do  not  doubt  that  whatever  my  wife  gets  she  will  give  up  to  her  chUdreD." 
This  was  held  to  be  valid,  according  to  a  rescript  of  Marcus  Aurelius,  on  account  oT 
the  confidence  arising  from  the  relation  between  husband  and  wife.     (D.  31,  67, 10.) 

''A  legacy  of  100  a/urei  was  left  to  a  freedman,  and  the  testator  added,  **!  knoir 
that  everything  I  leave  you  (Pamphilus)  will  come  to  my  children,  knowing  ss  I 
do  your  affection  for  them.*'  The  heirs  of  Pamphilus  must  give  the  100  ovm  to  the 
children,  although  the  testator's  intention  was  hardly  expressed  with  sufficient  dear- 
neas.  Here,  sgain,  the  special  relation  of  the  parties  governed  the  constraeticii.  p. 
32,  89,  pr.) 

"  My  son,  I  ask  you  to  manage  well  the  lands  bequeathed  to  you,  in  order  that  they 
TD»J  go  to  your  children."  This  is  a  bequest  of  the  lands  to  the  children  after  the 
death  of  their  father,  the  legatee.     (D.  82,  11,  9.) 

A  testator  bequeathed  to  Felix  his  liberty  and  the  usufruct  of  certain  land,  saying; 
"  I  think  you  will  get  the  ownership  of  it  if  you  keep  on  good  terms  with  my  heir ;  and 
also  do  you,  my  heir,  do  everything  to  maintain  an  amicable  relation."  This  did  not 
create  a  trust  of  the  ownership.     (D.  88,  2,  82,  pr.) 

A  widow  on  her  marriage  gave  a  mandate  to  her  two  sons  by  her  first  husband, 
that  they  should  stipulate  for  her  dowry  in  every  event  by  which  the  manlage  oooM 
be  dissolved  ;  so  that  even  one  of  the  sons  could  demand  tike  whole  dowry.  JhaiDg 
the  marriage  one  of  them  died,  and  his  mother  wrote  a  letter  to  the  surviving  brother, 
requesting  him  to  sue  for  only  half  the  dowry,  and  to  le  tati^/ted  with  that  Sbs 
afterwards  died.  Held  that  the  son  could  recover  only  half  the  dowry,  and  that  aa 
implied  trust  was  created  in  respect  of  the  other  half  for  the  husband,  who  took  by 
survivoMhip.     (D.  82,  87,  4 ;  D,  82,  11,  4.) 

A  mother  deposited  a  written  gift  of  certain  lands  in  a  temple  without  the  knov- 
ledge  of  her  son,  and  afterwards  wrote  a  letter  to  the  keeper  of  the  temple  to  tUt 
effect^  "  I  desire  the  written  expression  of  my  will  to  be  delivered  to  my  son  after  mj 
death."  This  imposes  a  trust  on  the  heirs  a&  tntettato  on  behalf  of  the  son  as  Isgitee 
of  the  lands  contidned  in  the  instrument  of  gift.  (D.  81,  77,  26.)  But  such  a  dinso- 
tion  was  not  held  to  create  a  trust,  except  in  the  case  of  a  son  or  other  near  idatioo. 
(D.  89,  5,  81,8.) 

A  father  gave  a  dowry  and  other  property  to  his  daughter  on  her  marriagsi  Hs 
appointed  her  as  heir  along  with  her  brothers,  if  she  brought  the  dowry  and  oUmt 
property  into  hotchpot.  She  did  not  enter  on  the  inheritance,  and  the  will  was  oon- 
straed  as  a  trust  in  her  favour  for  the  dowry  and  other  property.    (D.  87,  7,  8.) 

A  grandfather  bequeathed  100  aurei  to  each  of  his  daughter's  children,  and  nid 
that  if  it  had  not  been  for  some  misfortunes — one  a  bad  debt  of  their  father's  for  15 
aurti — he  would  have  given  them  larger  sums.  These  grandchildren  became  hein  to 
their  father,  and  so  were  liable  for  the  debt  Held  that  this  declarat]0n  by  their 
grandfather  was  an  implied  release  of  the  debt.     (D.  44,  4, 17, 1.) 

A  woman  appointed  heirs  her  son  and  his  sons,  substituting  them  reeiprocaQy  for 
one  another.  She  requested  her  son  to  emancipate  his  sons,  but  did  not  ask  him  to 
give  up  the  inheritance  to  them.     The  son  entered  on  his  mother's  inheritanoe^    Biid 
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th«l  he  mxuit  both  emandpate  bis  children  sad  give  up  thdr  share  of  the  inheritance, 
otherwise  the  fini  part  of  the  will  conld  hare  no  eflbot.     (D.  85, 1,  92.) 

Titia  appointed  her  oliildren  Sempronins  and  Maevia  heirs  in  equal  shares,  and 
requested  Maevia  to  manmnit  by  will  her  slave  Stibhns,  because  she  intended  to  leave 
so  many  slaves  to  her  by  eodiciUi,  She  bequeathed  no  slaves  by  eodieQli,  Held  that 
Ifiaevia  could  not  claim  any  slaves  under  that  general  clause,  and  that  she  was,  there- 
fore, not  bound  to  manumit  her  slave  Stichus.     (D.  81,  84.) 

**  Out  of  the  100  amrei  I  have  bequeathed  to  Titius,  let  my  heir  give  50  to  Seius.** 
There  was  no  such  legacy  to  Titius.  Held  that  these  words  of  description  did  not 
amount  to  a  legacy  of  50  to  Titius.    (D.  85, 1,  72,  8.) 

A  father  appointed  his  daughter  heir,  and  substituted  her  son,  and  bequeathed  200 
aufti  to  the  daughter's  husband,  saying  that  he  would  be  content  with  that,  because 
he  had  made  his  daughter  and  her  son  heirs,  and  recommended  them  to  share  all  his 
ptoperty  with  him.  The  daughter  bequeathed  the  whole  inheritance  away  from  her 
husband.    Held  that  he  was  a  legatee  only  for  the  200  tmrek    (D.  86, 1,  78,  8.) 

IV.  The  intention  of  the  testator  must  be  declared  with 
reasonable  certainty.  Two  things  must  be  certain:  (1)  the 
object  bequeathed,  and  (2)  the  person  to  whom  the  bequest  is 
made.  This  certainty  may  be  impaired  or  destroyed  in  two 
ways.  The  legacy  may  be  perfectly  clear,  but  the  testator  may 
have  bequeathed  what  he  did  not  intend  to  bequeath,  or  to  a 
person  he  did  not  wish  to  be  legatee,  through  some  error. 
Again,  the  language  of  the  testator  may  be  obscure  or  suscep- 
tible of  more  than  one  meaning,  or  not  susceptible  of  any  clear, 
probable  meaning.  There  may  be  mistake  or  ambiguity.  The 
testator  has  either  certainly  done  what  he  did  not  intend  to  do, 
or  he  has  not  clearly  signified  what  he  did  intend  to  do.  The 
sources  of  error  are  comparatively  few,  but  the  sources  and 
varieties  of  ambiguity  are  endless.  For  convenience^  there- 
fore, the  subject  of  interpretation  is  reserved  for  separate 
examination — ^a  course  the  more  expedient,  because  many  of 
the  examples  belong  to  the  department  of  Rights  of  Legatee 
rather  than  to  the  Investitive  Facts.  Here  then  attention  will 
he  confined  to  three  things:  (1)  certainty  in  the  object;  (2) 
certainty  in  the  person  of  the  legatee ;  and  (3)  essential  error ; 
that  is,  such  error  as  is  fatal  to  the  legacy. 

1.  Certainty  in  the  object  of  the  legacy. 

A  legacy  was  good  if  there  were  any  distinct  means  of 
Hficertaining  the  object  of  the  bequest. 

A  testator  bequeathed  Stiohus.  This  is  intelligible  enough,  but  it  tamed  ont  that 
the  testator  had  several  slaves  of  that  name.  It  was  open  to  any  legatee  to  show 
which  Stichus  was  intended ;  and  failing  such  evidence,  the  heir  could  give  whichew 
ha  pleased,  but  he  must  give  one  Stichus.     (D.  80,  82,  1.) 

A  testator  bequeathed  an  annuity  without  saying  for  what  sum.  According  to 
Mela,  the  legacy  was  void  for  uncertainty,  but  Nerva  said  that  the  sum  might  be 
determined  by  evidence,  either  from  the  amount  the  testator  had  been  in  the  hMt  of 


Allowing  the  legatee,. or  from  the  rank  and  dignity  of  the  legatee.  It  wai  for  ^  judp. 
according  to  the  latter  opinion,  to  impart  certainty  and  oompleteneeB  to  the  kgiev- 
TUB  was  also  the  opinion  of  Ulpian.     (D.  88, 1, 14.) 

A  testator  manumitted  a  yonng  slave  Stiohus  by  will,  and  charged  his  heir  to  psj 
for  teaching  him  a  trader  by  which  he  might  be  able  to  maintain  bimieU.  Thfi 
testator  did  not  specify  any  trade.  But  Valens  (deciding  against  Pegasus)  beU  that 
it  was  for  the  Pretor  or  an  arbiter  to  aapply  the  omissioni  having  regud  to  the 
wishee  of  the  deceased,  and  the  age,  position,  disposition,  and  talent  of  the  ilsvo. 
(D.  82, 12.) 

A  testator  left  a  legacy  to  the  town  of  Graviscas  (not  saying  for  how  mndi)  for  Un 
repair  of  the  road  leading  from  that  place  to  the  Via  Aorelia.  Unless  the  ium 
required  is  enormous,  or  the  estate  of  the  testator  small,  in  which  cases  the  prasimip- 
don  was  that  he  had  not  intended  to  give  his  whole  property  to  the  repair  of  a  roid, 
the  judge  would  determine  the  exaot  sum  to  be  given,  keeping  in  view  the  vthis  oC 
the  inheritanoa    <D.  81,  80.) 

2.  Certainty  in  the  person  of  the  legatee. 

A  legacy  left  to  an  indeterminate  person  was  of  no  effect.  Now  a  person 
appears  to  be  indeterminate  when  a  testator  adds  him  with  an  indeterminate 
notion  of  him  in  his  mind ;  as,  for  instance,  if  the  legacy  were  left  thus : 
**  To  the  man  that  comes  first  to  my  funeral,  let  my  heir  give  ten  thousaad 
sisteriii^  The  rule  of  law  is  the  same  if  he  gave  a  legacy  generally  to  afl— 
•'Whoever  comes  to  my  funeral.**  In  the  same  case  is  what  is  left  thus, 
**  Whoever  bestows  on  my  son  his  daughter  in  marriage,  to  him  let  my  heir 
give  ten  thousand  sestertiu^  So  also  a  legacy  of  this  nature,  "  Whoever, 
after  this  will  is  written,  shall  first  be  named  consuls,**  is  held  equally  to  be 
a  legacy  to  an  indeterminate  person ;  and,  in  fine,  there  are  many  other 
eicamples  of  this  sort.    (G.  2,  238.) 

But  a  legacy  is  rightly  left  to  an  indeterminate  person  if  he  is  detennin- 
ately  pointed  out,  as,  "  Of  my  kinsmen  as  they  now  are,  whoever  comes  fin- 
to  my  funeral,  let  my  heir  give  him  ten  thousand  sestertii!*    (G.  2,  238.) 

Freedom,  too,  it  is  held,  cannot  be  given  to  an  indeterminate  person,  for 
the  lex  Fufia  CamrUa  orders  slaves  to  be  freed  by  name.    (G.  2,  239.) 

A  tutor  also  must  be  determinate  when  he  is  appointed.  Q.  2,  2^  3$  i 
G.  2,  240.) 

To  indeterminate  persons  it  was  not  allowed  of  old  to  leave  either  a 
legacy  or  a  trust.  Not  even  a  soldier  could  leave  anything  to  an  indeter- 
minate person,  as  the  late  Emperor  Hadrian  decided  by  a  rescript  Now  a 
person  seemed  to  be  indeterminate  when  the  testator  added  him  with  an 
indeterminate  notion  of  him  in  his  mind ;  as,  for  instance,  if  one  were  to  sftft 
*<  Whoever  bestows  on  my  son  his  daughter  in  marriage,  to  him  let  my  bar 
giv.e  such  and  such  a  farm."  A  legacy,  too,  left  to  the  first  persons  to  be 
named  consuls  after  the  will  was  written,  was  held  to  be  equally  a  legacy  to 
an  indeterminate  person ;  and  in  fine,  there  were  many  other  forms  of  tbis 
sort.  Freedom,  too,  it  was  held,  could  not  be  g^ven  to  an  indeterminate 
person,  for  the  received  opinion  was  that  slaves  must  be  freed  by  narot 
But  a  legacy  was  rightly  left  if  the  person  was  determinately  pointed  oat : 
that  is,  to  an  indeterminate  person  from  among  determinate  persons,  as, 
"  Of  my  kinsmen  as  they  now  are,  if  one  takes  my  daughter  to  wife  Irt  my 
heir  give  him  such  and  such  a  thing."     But  legacies  or  trusts  left  to  iade- 
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(DC  sacrea  constitutions  naa  proviaea.    y.  2,  20,  25.; 

This  rale  was  extended  to  a  number  of  cases  (such  as  that 
of  alieni  posthumif  if  conceived  in  the  lifetime  of  the  testator 
or  person  whom  they  succeeded  aft  intesteUo)  where  the  legatees 
were  perfectly  certain,  until  the  hardship  of  such  technical 
rigour  led  to  an  amendment  of  the  law.    (C.  6,  48.) 

A  t68tator  mAnumitiB  Stiohus  by  will.  He  has  more  than  one  sUye  named  Stlduia. 
Held  that  none  of  them  can  get  the  benefit  of  the  bequest  unlets  proof  is  given  to 
phow  which  was  meant.  (O.  40,  4,  81 ;  D.  Zi,  6,  27.)  So  if  a  legacy  is  left  to  Stiohus, 
and  there  are  two  of  that  name,  whichever  proves  that  he  was  intended,  becomes  the 
l^tee. 

A  testator  bequeathed  in  his  will  house-room  {habitoHo)  to  all  his  freedmen  whom 
he  should  name  in  codieUU.    He  named  none.     The  legacy  fails.     (D.  83,  2, 18.) 

A  legacy  is  given  to  each  of  two  ddled  Titius.  The  testator  revokes  his  legacy 
to  Titius,  without  saybg  which.  The  legaoiee  of  both  are  revoked  if  neither  caa 
prove  that  the  other's  legacy  alone  was  intended.    (D.  84,  4»  8,  7.) 

3.  Error. 

Mere  clerical  errors^  such  as  the  omission  of  single  words, 
dare  (D.  30^  106),  or  volo  (C.  6,  42,  10),  do  no  harm,  particularly 
if  the  meaning  of  the  testator  can  be  made  out  from  the 
context.  If  the  writing  is  illegible  or  unintelligible,  such  part 
only  is  struck  out ;  what  is  legible  remains  valid.  (D.  50, 17, 
73y  3.)  The  addition  of  statements  not  essential  to  the 
legacy,  if  they  are  erroneous,  do  not  impair  the  legacy. 
Superfluities  do  no  harm.     (D.  50,  17,  94.) 

An  error  in  the  object  of  the  bequest  (in  eorpore)  is  fatal 

A  testator  wishes  to  bequeath  plate ;  but  what  he  writes  or  dictates  (it  is  im- 
material which)  18  garments.    The  error  is  fatal.     (D.  28,  5,  9, 1.) 

A  testator  wishing  to  leave  a  legacy  of  garments  used  the  words  *'  wpdUx  *'  (forni- 
tore),  tliinlHtig  that  that  word  covered  garments.  The  error  is  fatal,  because  it  is  an 
error,  not  in  the  name  of  a  pereon,  but  in  the  name  of  a  thing.     (D.  80,  4  pr.) 

A  testator  left  a  legacy  of  200  when  he  meant  only  100.  Held  that  100  was 
due,  because  it  is  in  the  200.  (D.  80,  15 ;  D.  28,  5,  9,  4.)  Suppose  the  testator 
wrote  100  when  he  meant  to  give  200,  the  legacy  was  valid,  but  was  the  amount  to 
be  100  or  200  f    The  answer  given  is  200.     (D.  28,  5,  9,  2.) 

If  a  testator  made  a  mistake  in  the  name,  the  after-name,  or  the  first 
name  of  a  legatee,  provided  the  person  was  agreed  on,  the  legacy  none  the 
less  takes  effect  The  same  rule  is  observed  in  regard  to  heirs,  and  rightly. 
For  names  have  been  discovered  in  order  to  point  out  men,  and  if  in  any 
other  way  it  is  understood  who  they  are,  it  makes  no  difference.  (J.  9, 
20,  29.) 

Nearly  akin  to  this  is  the  rule  of  law,  that  a  false  description  {demonsiraiio"^ 
does  not  annul  a  legacy.  If,  for  instance,  one  leaves  a  legacy  thus :  *'  Stichns 
my  slave  home-bom  I  give  and  leave,"  then  even  although  he  is  not  home- 
horn  but  was  bought,  yet  as  the  slave  meant  is  agreed  on,  the  legacy  holds 


{rood.  Agreeably  to  this  also,  if  he  describes  him  as  "  Stichus  the  slave  i 
bought  from  Seius,**  and  he  was  bought  from  somebody  else,  the  legacy  faoldt 
good  if  the  slave  meant  is  agreed  on.    (J.  2,  20,  30.) 

A  demonstrcOio  is  a  statement — ^an  adjective  clause — not 
necessary  to  determine  the  object  of  the  legacy.  This  is  gener- 
aDy  the  case  when  the  qualifying  or  descriptive  statement  i» 
added  to  the  name  of  a  person,  the  name  being  sufficieiit  to 
mark  the  legatee  or  other  object  of  the  legacy  with  certainty. 
The  rule,  then,  may  be  expressed  thus  : — when  a  part  of  the 
description  is  sufficient  to  identify  the  object  or  person,  and 
part  of  the  description  is  unnecessary,  the  truth  or  falsehood  of 
this  superfluous  addition  is  not  material.  But  if  the  whole  (>f 
the  description  is  necessary  and  part  of  it  is  false,  the  legacy 
fiails.    In  this  case  the  description  is  called  "  determination 

A  teftator  had  two  slaves — ^Philonions  a  baker  and  Flaccas  a  fuller.  He  bequeadmi 
to  his  wife  Flaocns  the  baker.  If  the  testator  is  proved  to  have  known  the  names  of 
the  slaves,  Flaccus  will  be  the  legacy  to  the  wife ;  but  if  not,  she  gets  FhUoniciM 
the  baker.     (D.  S4,  5,  28.) 

"  I  bequeath  to  yon  the  sum  Titius  owes  me."  Titius  owes  nothing,  and  as  Hien 
Is  nothing  to  determine  the  sum  exoept  that  circumstanoe,  the  legacy  fails  on  aoooont 
of  uncertainty  in  the  object.     (D.  80,  76,  1.) 

"I  bequeath  to  you  10  aurei,  the  sum  I  owe  to  Titius."  The  testator  owa 
nothing.  This  is  a  valid  legacy  for  10  aurei,  because,  rejecting  the  second  dauae,  tiicn 
is  a  definite  legacy  in  the  first  clause.  The  recital  is  in  any  case  nugatory,  beeanae  a 
testator  cannot  bequeath  a  sum  he  owes.     (D.  80,  75,  1.) 

'*  I  bequeath  to  you  the  10  awrei  Titius  owes  me."  Here  the  language  of  descrip- 
tion is  manifestly  essential,  because  what  the  testator  means  to  bequeath  ia  not  10 
mvrei,  but  the  debt  of  Titius.  If  there  were  no  debt,  the  legacy  fails  ;  beoanae  evoi 
if  there  were  a  debt  the  heir  is  not  bound  to  pay  the  money,  but  only  to  transfer  fab 
right  of  action  against  the  creditor.     (D.  80,  75,  2.) 

A  testator  bequeathed  all  his  lands,  extending  to  the  place  called  Galas,  on  t^ 
borders  of  Galatia,  under  the  charge  of  his  first  baili£f.  Part  of  the  land  under  tfaa 
bailiff  adjoined  Gappadocia,  not  Galatia.  Held  that  the  erroneous  reference  to  Hie 
boundary  is  immaterial,  since  the  land  ia  sufficiently  ascertained  by  the  deacriptaco 
that  it  is  under  the  charge  of  a  particular  bailiff.     (D.  82,  85,  1.) 

A  testator  bequeathed  the  two  polished  plates  he  had  bought  in  the  place  wfaerv 
Image-vendors  are.  The  testator  bought  two  plates  as  described,  but  they  were  en- 
graved, not  polished.  He  made  his  will  only  three  days  before  his  death,  and  had 
bought  no  other  plates.  Held  that  the  description  "  polished  "  ia  immateiia],  atncs 
without  it  the  plates  oan  be  identified.     (D.  82,  102, 1.) 

"  Let  my  heir  give  to  Titius  what  is  due  to  me  by  the  will  of  Semproniua.'*  Tbs 
testator  after  making  his  will  made  a  novation  of  the  debt,  so  that  it  was  no  longer 
due  by  the  will  of  Sempronius,  bat  by  the  promise  of  the  heir  of  Sempronioa;  Tlie 
description  thus  became  inaccurate.  Nev^theless,  the  description  as  it  stood  was 
sufficient  to  identify  the  object  of  the  legacy,  which  was  accordingly  valid.  (D.  SI, 
76,  8.) 

**  To  Pamphila  I  wish  to  be  given  400  awrei,  made  up  as  follows : — So  modi  fraa 
Jnlius  my  steward,  so  much  from  my  property  in  camp,  and  so  muoh  from  cash  in 
possession."    The  testator  survived  many  years,  and  at  his  deatfa  there  w«a  no  1 
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«iiiiweriDff  thd  dflMription  given  in  the  legacy.  The  legacy  wm  valid,  because  the 
description  was  merely  of  the  nature  of  an  instniotion  to  the  heir,  showing  where  he 
'Oonld  with  oonvenienoe  get  the  money.  Its  falsity  was  therefore  inunateriaL  (D« 
«0|M.pr.) 

A  testator  and  his  brother  were  joint-owneis  of  certain  propevty.  The  testator 
made  his  daughters  heirs,  and  saying  that  the  property  was  valned  at  2000  amnit 
requested  them  to  accept  from  their  undo  LuoretinsPiaoatUA  1000  awrei  for  their  share. 
The  testator  survived  several  years,  and  the  property  greatly  increased  in  value.  Were 
-the  daughters  bound  by  the  statement  of  value  to  accept  1000  aurei  from  their  onde  ! 
Jt  was  held  that  they  were  entitled  to  their  half  of  the  property  according  to  its  true 
iralue  at  the  time  of  testator^s  death,  as  the  figures  mentioned  by  him  were  merely 
.dsecriptiye^  and  not  intended  to  restrict  the  bequest.     (D.  31,  89,  1.) 

Much  more  an  untrue  ground  (Jdisa  causa)  does  no  harm  to  a  legaqr ;  as 
when  one  says,  ^  To  Titius,  because  in  my  absence  he  looked  after  my  busi- 
ness, I  give  and  leave  Stichus  ; "  or,  "  To  Titius,  because  by  his  advocacy  1 
was  cleared  of  a  capital  charge,  I  give  and  leave  Stichus."  For  although 
Titius  never  managed  any  business  for  the  testator,  and  although  his  advo- 
<:acy  never  cleared  him,  yet  the  legacy  takes  effect  If,  however,  the  ground 
were  put  forth  conditionally — in  this  way  for  instance,  ''To  Titius,  if  he  has 
looked  after  my  business,  1  give  and  leave  a  &rm" — the  rule  of  law  is 
-different    (J.  2,  20,  31.) 

Caxua  here  means  the  motive  assigned  by  a  testator  for  his 
liberality.  This  is  manifestly  less  necessary  for  the  determina- 
tion of  the  object  of  a  legacy  than  the  ^^  demonBtratio^**  and 
^consequently  its  falsity  is  even  less  material  A  causa  is  dis* 
iinguished  from  a  condition  by  its  relating  to  some  past  or 
present  act  or  event  which  the  testator  does  not  regard  as 
•donbtfol.  A  condition  relates  either  to  a  future  act  or  event 
or  to  a  past  act  or  event  of  which  the  testator  is  doubtful. 

▲  testator  bequeathed  a  farm  to  his  wife ;  for,  said  he,  it  was  on  her  account  I  got 
4t.  The  reason  stated  was  not  correct,  but  the  legacy  is  good,  as  there  is  no  doubt  as 
io  the  object  of  it.     (D.  33,  4, 1,  8.) 

A  testator  sppointed  his  two  sons  heirs,  and  gave  one  of  them  a  prelegacy  of  a 
farm,  saying  that  his  brother  had  obtained  an  advance  in  cash.  The  prelegaoy  is 
good  even  if  no  advance  had  been  made.  (D.  35, 1,  17,  2.)  But  if  the  testator  had 
eaid  that  the  prelegacy  would  be  given  \f  the  other  brother  had  had  the  advance^  then 
the  legacy  would  fail,  since  the  condition  failed.    (D.  35, 1,  17,  3.) 

"  I  wish  1000  tdlidi  to  be  given  to  Endo,  because  he  was  the  first  bom  aftsr  his 
mother  obtained  her  freedom.'*  Endo  is  entitled  to  the  legacy,  although  unable  to 
prove  that  he  was  bom  after  his  mother's  manumiBsion.    (D.  40,  i,  60.) 

*'  I  inform  my  heir  that  I  owe  Demetrius  my  uncle  3  denoLriOt  and  that  Seleucus  my 
imde  deposited  with  me  3  denaria,  and  I  desire  these  sums  to  be  forthwith  returned 
And  paid  to  them.  '*  The  legacy  is  void  if  the  sums  were  really  due,  because  a  legscy 
«ould  not  be  made  of  a  sum  due  to  a  creditor ;  but  if  not,  the  sums  will  be  due  as 
jegacies,  notwithstanding  the  error  in  the  redtals  (falaa  eausa).    (D.  31,  88»  10.) 

But  if  the  person  charged  with  a  legacy  can  prove  that  the 
testator  would  not  have  left  the  legacy  but  for  his  erroneous 
belief,  then  he  can  defeat  the  legatee,  on  the  ground  that  his 
claim  ift  against  good  conscience  {dolt  exceptio).    (D.  35, 1, 72,  &) 


i  jractumems  Androstbenes  appointed  ractameia  Magna  biB  neir,  and 
h«r  father  PactumeiuB  Magnus  for  her.  The  father  was  kiUed,  and  the  ramoiar  vaa 
that  the  dan^ter  also  was  dead.  Therenpdn  the  testator  made  a  new  will,  apfMintiBg 
Novins  Rnfos  his  heir,  saying  that  he  did  so  beoaose  he  conld  not  have  the  hens  whom 
ha  wished.  (Quia  heredei  quat  vUui  haben  mihi  conHnere  non  pdim  Nomm*  Ru^ua 
k$rt$  etio.)  Paul  states  that  on  the  petition  of  Faotumeia,  the  nunonr  of  whose  death 
.  was  falser  the  cause  was  tried,  and  resulted  In  her  obtaining  the  inheritanceiy  as  tiie 
reoital  showed  such  to  have  been  the  testator's  intention.  She  was,  however,  BaUe 
lor  the  legacies  contained  in  the  second  will,  just  as  if  she  had  been  named  hear 
tfaerain.    (D.  28,  5,  92.) 

Titius  appointed  as  heirs  his  mother  and  Sempronius,  substitating  Coraeliiis  to 
both.  The  mother  died,  Sempronius  was  deported,  and  it  appeared,  therefore^  tliat 
Gomelins  would  be  sole  heir.  To  him  Titius  wrote  as  follows  :— *'  Titius  to  ComeUus 
Us  heir,  greeting.  I  request  you,  Cornelius,  since  my  mother's  share  has  devolved  on 
you,  and  also  the  share  of  Sempronius,  once  my  curator,  now  suffering  deportetion, 
and  you  are  heir-presumptive  of  all  my  property,  that  you  will  give  Gvaina  Seioa 
one-third  of  the  inheritance."  Sempronius  was  pardoned,  and  along  with  ComeliiB 
entered  on  the  inheritance.  This  trust  could  not  be  charged  to  him  by  implicetiioo, 
but  Comelins  was  bound  to  give  Gains  Seius  one-sixth  of  the  inheritance.  Tlie 
testator's  recital  was  true  in  reg^ard  to  one-half,  and  turned  out  to  be  ermneou  in 
regard  to  the  other  half ;  and  under  the  circumstances  of  the  case  it  was  held  that  ham 
intention  was  best  earned  out  by  reducing  the  burden  of  the  trust  in  proportion  to  Hie 
benefit  derived  by  Cornelius  from  the  wilL    (D.  86,  1,  75,  pr.) 

"  I  order  to  be  restored  to  my  wife  Sempronia  by  my  heirs  1 00  awrei  I  have  bottuwed 
from  her."  Sempronia  sued  on  the  alleged  loan,  but  failed  to  prove  it.  It  was  held 
that  she  could  demand  the  money  as  a  legacy.  (D.'32,  98,  1.)  If»  however,  the 
tefetator  said  she  had  sworn  to  return  the  money,  the  redtal  would  be  anfficipni 
evidence  of  the  loan,  and  it  could  be  recovered  as  a  debt    (D.  82,  87,  ff.) 

Modus. — This  term  may  be  considered  here  along  inrith 
demonstration  determination  and  causa. 

When  a  provision  in  a  will  was  intended  to  impose  a  dntjr 
on  a  legatee  or  heir,  and  not  to  suspend  the  vesting  of  tke 
legacy,  it  was  called  modus.  Security  for  its  performance  may 
be  demanded  from  the  legatee  by  the  heir  before  payment 
of  the  legacy.  (D.  35,  1,  40,  5  ;  D.  34,  8,  26  ;  D.  35,  1,  80 ;  D. 
32,  19.)  It  has  this  in  common  with  suspending  &ct8  or 
conditions,  that  if  illegal  it  was  regarded  as  not  written  (D.  35, 
1,  37),  or  the  testator's  wishes  might  be  carried  out  ey  pr^ 

A  testator  left  land  to  a  city,  out  of  the  rents  of  which  certain  gamea  were  te 
be  annually  celebrated  in  his  memory.  The  games  prescribed  were  not  pemuUed 
by  law  in  that  place.  Modestinus  said  It  was  not  right  that  the  land  shoold  go  to  tbs 
heir,  for  whom  it  was  never  intended.  He  therefore  said  the  heirs  should  meet  tte 
heads  of  the  city,  and  fix  on  a  scheme  by  which  the  memory  of  the  testator  might  be 
preserved  by  lawful  celebrations.     (D.  88,  2,  16.) 

When  a  legatee  fails  to  carry  out  the  whole  injunctions  of 
deceased,  he  must  resign  a  proportion  of  the  profits  to  the 
heirs  (D.  33,  2, 17) ;  but  if  the  legatee  is  prevented  by  oirciim- 
stances  out  of  his  power,  he  can  retain  the  legs^cy.  (D.  30,  92, 
1 ;  D.  31,  88,  3.) 


At  first  the  heir  was  the  only  person  that  coald  require  a 
legatee  to  perform  a  modus ;  but  Gordian  enacted  that  anyone 
interested  in  the  performance  of  the  duty  might  call  upon  the 
legatee  to  observe  the  terms  of  bequest.     (C.  6,  45,  2.) 

y.  In  certain  legacies  the  election  of  the  heir  or  legatee  is 
necessary  to  vest  the  legacy. 

1.  Legacy  of  choice  (Legatum  opiianis). 

A  legacy  at  a  man's  option— that  is,  where  the  testator  had  ordered  the 
legatee  to  choose  from  among  his  slaves  or  other  property — involved  in  itself  a 
condition  ;  and  therefore  unless  the  legatee  himself  made  the  choice  in  his 
lifetime,  he  did  not  transmit  the  legacy  to  his  heir.  But  under  our  constitu- 
tion this,  too,  has  been  remodelled  and  put  on  a  better  footing ;  and  full 
leave  has  been  given  the  legatee's  heir  to  choose,  although  the  legatee  has 
not  done  so  in  his  lifetime.  As  greater  diligence,  too,  has  been  used  in 
handlmg  the  matter,  this  addition  has  been  made  in  our  constitution  : — 
if  there  are  several  legatees  to  whom  the  option  is  1^,  and  they  differ  as  to 
the  choice  of  the  object,  or  if  one  legatee  has  several  heirs,  and  they  differ 
among  themselves  about  choosing,  and  one  desires  to  choose  one  object, 
another  another,— then,  that  the  legacy  may  not  be  lost  (the  rule  brought  in 
by  most  of  those  learned  in  the  law,  contrary  to  all  good  feeling),  fortune  is 
to  be  judge  of  the  choice,  and  the  case  is  to  be  finally  settled  by  lot,  so  that 
the  opinion  of  hiui  to  whom  the  lot  comes  is  to  prevail  in  the  choice. 
(J.  2,  20.  23.) 

In  the  oonstitution  referred  to,  Jnsthuaa  obeenree  that  the  peraon  that  has  the 
eketion  obtaina  the  thing  chosen,  and  oompensation  la  to  be  made  to  hia  00-legatees, 
or  in  the  eaae  of  the  heirs  of  a  mngle  legatee^  to  the  oo-heizB,  of  the  value  of  their 
share.  In  the  case  of  slaves  Justinian  fixed  the  following  scale  of  ma.'Hwuitn  prices. 
(C.  6,  i8,  8,  pr.)  :- 

Not  exoeeding 
Slaves,  male  or  female,  under  10  years  of  age,  10  ioUdL 

„  „  above  ^  unskilled  labourers,   20    „ 

H  If  >f  M  skilled  „  80    „ 

ft  »  >f  w  notaries,  60    „ 

n  »  tf  w  doctors  and  midwives,  60    „ 

n      eanuchs  under  „  80    „ 

„  „  above  „  anskilled  labourers,    60    „ 

»*  ft  n  ff  skilled  „  70    „ 

If  the  choice  were  left  to  a  third  person,  and  for  any  reason  that  person  failed  or 
refused  to  make  a  ohoioe  within  a  year,  the  legatee  himself  was  allowed  by  Justinian 
an  option.  He  was  not,  however,  to  ehoose  the  best^  but  must  content  himself  with 
a  medium  specimen  of  the  kind  from  which  he  is  allowed  a  choice.  (G.  6,  48,  8,  1.) 
When  a  choice  was  allowed  of  slaves  without  specifying  the  number,  Antoninus 
Pius  in  a  rescript  states  that  the  legatee  might  take  three.    (D.  88,  6, 1.) 

An  election  once  made  cannot  be  altered  (D.  80,  6,  pr.),  unless  some  ol  the  things 
have  been  concealed  from  the  legatee^  in  which  case  he  has  another  ohoioe.  (D« 
88,  6,  4.) 

A  right  of  selectkm  implied  a  right  to  inspect  prior  to  making  the  oh<noe  $  as,  «.^., 
to  taste  wine.    (D.  88,  6,  2, 1.) 

The  time  within  which  the  choice  most  be  made,  if  not  named  by  the  testator 


sMuifui,  oo  nzea  oj  wxe  xiscor ;  oxa  even  alter  tne  tmie  naa  eiapeeOt.  tne  legases  ooaut 
make  his  choice  if  the  heir  had  not  sold  the  things  in  question.     (D.  83,  6,  6.) 

2.  Alternative  legacy. 

Such  a  legacy  as  this  takes  effect :— **  Let  my  heir  be  condemned  to  repair 
such  a  one's  house,"  or  "to  free  such  a  one  from  debt"    (J.  2,  to,  2I.) 

**  1  give  and  bequeath  Stichus  to  Titios  if  he  does  not  ohooee  Pamphflua.*'  **  I 
bequeath  Stfohus  or  Pamphilns  to  Titius,  whichever  he  pleases."  This  k  »  dng^ 
legacy  with  a  choice  to  the  legatee,  unless  the  choice  is  expressly  given  to  tbe  hairs 
of  the  testator.     (D.  88,  5,  9,  pr.) 

*'I  bequeath  10  aiurei  to  Sempronius ;  or  if  he  do  not  take  them,  I  give  blm  my 
0ta,ye  Stiohus."  In  this  case  there  are  two  legacies^  the  second  of  which  is  iwmclitkwl 
upon  the  refusal  of  the  first    (D.  81,  8,  1.) 

8.  Legacy  of  a  thing  in  general  terms. 

If  a  slave  or  other  property  is  left  in  general  terms,  the  choice  lies  with 
the  legatee,  unless  the  testator  has  said  otherwise.    (J.  2,  20,  22.) 

When  the  choice  was  with  the  heir,  he  must  give  a  slave  of  whom  the  legatoe 
oould  retain  the  possession  {ut  eum  habere  lieetU),  and  therefore  one  that  was  not  liable 
as  noxa;  but  the  slave  need  not  be  healthy.  (D.  80,  45,  1.)  Also  the  heir  muat  not 
give  a  slaye  that  steals ;  he  must  select  a  slave  in  good  faith.    (D.  80, 110.) 

VL  When  it  ia  uncertain  whether  the  legatee  or  the  testator 
died  first. 

In  cases  of  apparently  simultaneons  death  of  two  or  more 
people,  as  by  shipwreck,  fire,  or  in  battle,  it  often  was  material, 
in  determining  the  devolution  of  an  inheritance  or  the  fate  of  a 
legacy,  to  ascertain  which  died  first.  The  same  rules  apply  both 
to  inheritance  and  legacy. 

The  rule,  subject  to  exceptions  presently  to  be  stated,  "was, 
that  when  there  was  no  evidence  to  show  which  of  two  or  more 
persons  died  first,  the  law  would  not  presume  that  one  died 
before  the  other.  (D.  34.  5,  18,  pr.)  This  rule  operated,  there- 
fore, in  favour  of  the  person  in  possession,  or  the  person  that 
did  not  require  to  invoke  tlie  aid  of  the  law. 

A  gift  (which  was  valid  unleas  revoked  in  his  lifetime)  was  made  by  »  husbaikd  to 
his  wile.  Both  husband  and  wife  perished  together.  It  was  held  that  tba  gift 
was  valid,  beoause  the  donor  did  not  survive  to  reclaim  the  gift     (D.  84,  6,  S.) 

A  mother  stipulated  with  her  son-in-law  for  the  return  of  her  daughter's  dowiy  to 
her,  if  the  daughter  died  before  the  death  or  divorce  of  her  husband.  The  motlisr 
and  daughter  perished  together.  The  mother's  heir  oould  not  recover  the  dowry, 
because  there  was  no  evidence  that  the  mother  survived  the  daughter  ;  and  aooocdiBg 
to  the  law,  if  she  died  before  the  daughter,  her  heirs  had  no  olaim  to  tl»e  dowry. 
(D.  84,  6,  16,  pr.) 

A  husband  bequeathed  her  dowry  to  his  wife,  and  both  perished  together.  If  the 
wife  survived  the  husband  for  a  moment,  her  heirs  oould  recover  the  legaciy  ;  hat  in 
the  absence  of  proof  of  that  fBot»  the  heirs  ci  the  husband  could  not  be  sQfld  for  the 
dowry.    (D.  84,  5, 17.) 


jiiOjcepiions. —  xne  exceptions  lo  xoe  aoove  rui©  are  aictaxeu 
by  a  desire  to  prefer  certain  claimaats  to  others. 

1.  When  a  child  above  the  age  of  puberty  perished  along 
with  a  parent,  and  there  was  no  evidence  to  show  which  sur- 
vived, it  was  presumed  that  the  child  survived  the  parent. 
(D.  34,  5,  22.)  When  a  father  and  son  were  killed  in 
battle,  the  rival  claimants  for  the  father's  property  were  the 
mother  as  heir  to  the  son,  and  the  agnatic  collaterals  as  heirs  to 
the  father.  If  now  the  son  survived  the  father,  he  became 
his  father's  heir  (without  the  necessity  of  any  acceptance), 
and  the  mother  succeeded  to  both.  On  the  contrary,  if  the 
father  survived,  the  property  went  away  from  his  wife  to  his 
agnatic  kinsmen.  To  avoid  a  result  at  variance  with  popular 
feeling,  the  son  was  presumed  to  survive  the  father.  (D.  34, 
5,  9,  1.)  That  this  is  the  true  reason  of  the  rule,  and  not  any 
abstract  idea  of  the  probability  of  a  son  being  stronger  and 
surviving,  is  evident  from  another  case.  When  the  father  was 
a  freedman,  and  the  patron,  therefore,  was  entitled  to  succeed 
him,  the  presumption  was  reversed,  and  it  was  held  that  the 
father  survived  the  son  in  order  that  the  rights  of  the  patron 
might  be  secured.     (D.  34,  5,  9,  2.) 

2.  When  a  child  under  the  age  of  puberty  perishes  along 
with  a  parent,  the  child  is  presumed  to  die  first.  (D.  34, 
5,  23.) 

It  waa  agreed  between  a  father-in-law  and  a  son-in-law,  that  if  the  daughter  died 
leaving  a  child  a  year  old,  the  son-in-law  should  retain  the  dowry  ;  but  if  the  son  died 
first,  the  husband  should  retain  only  a  portion  of  the  dowry.  The  mother  and  son 
perished  in  a  shipwreck.  Held  that  the  father  should  retain  only  part  of  the 
dowry  as  agreed  upon.     (D.  23,  4,  26,  pr.) 

3.  A  person  is  burdened  with  a  trust  if  he  dies  leaving  no 
children  surviving  him.  Both  he  and  his  only  son  perished 
together.  It  was  presumed  that  the  son  died  first,  and  thereby 
the  trust  took  effect.  This  is  a  presumption  in  favour  of  a 
trust.     (D.  36,  1,  17,  7.) 

4.  A  female  slave  was  to  get  her  freedom  if  her  first  child 
Tvas  a  son.  She  had  twins — a  boy  and  a  girl.  If  there  was  no 
evidence  to  show  which  was  born  first,  it  was  presumed  to  be 
the  boy,  in  order  that  the  mother  may  get  her  freedom  and  the 
daughter  be  freeborn.     (D.  34,  5,  10,  1.) 

(b.)  Modality  of  Legacies. 
Place  of  Performance. — When  a  thing  is  bequeathed,  it  is 
to  be  given  to  the  legatee  where  it  is  found  at  the  testator's 
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aeain,  or  wnere  it  is  anerwaras  removea  m  gooa  laim  oy  ine 
heir,  (D.  30,  47,  pr.)  Hence  if  a  slave  runs  away  before  the 
testator's  death,  the  cost  of  pursuit  falls  on  the  legatee  (D.  30, 
108,  pr,)  ;  but  if  after  the  testator's  death,  on  the  heir.  (D.  31, 
8,  pr.;  D.  30,39,  pr.) 

K  the  testator  expressly  adds  a  place  where  the  legacy  is  to 
be  given,  his  injunctions  must  be  observed.  (D.  30,  47,  pr.) 
This  intention  may  be  gathered  from  the  nature  of  the  legacy, 
as  when  a  testator  bequeaths  grain  warrants  {tesserae  frumen- 
tariae)  to  his  freedmen  for  their  maintenance.  These  were 
orders  for  the  delivery  of  so  much  grain  from  the  national 
granaries,  and  could  be  bought  and  used  only  in  Rome.  It  was 
held  that  although  the  greater  part  of  the  testator's  property 
was  in  the  provinces,  his  heir  must  deliver  these  warrant*  in 
Rome.     (D.  5,  1,  52, 1.) 

Time  of  Performance.— If  no  time  is  fixed  by  the  testator, 
and  the  legacy  is  unconditional,  the  legacy  may  be  demanded 
as  soon  as  the  heir  enters  upon  the  inheritance  (D.  31,  32,  pr.) ; 
but  if  the  heir  does  not  dispute  the  legacy,  he  must  be  allowed 
a  moderate  time  for  payment  before  an  action  can  be  brought 
against  him.  In  case  of  dispute  the  length  of  delay  to  be 
granted  was  determined  by  the  Praetor.  (D.  30,  71,  2.)  The 
legatees  are  not  bound  to  wait  for  the  result  of  a  trial  in  which 
the  genuineness  of  the  will  is  unjustly  attacked,  but  they  must 
give  security  to  restore  the  property  in  the  event  of  the  accusa- 
tion proving  well  founded.     (C.  6,  37,  9.) 

A  testator  may,  however,  give  the  heir  a  specified  time  fur 
performing,  which  was  done  by  a  clausula  prorogationis.  This 
clause  was  not  applied  to  specific  gifts,  but  to  legacies  of  res 
fungibileSj  i.e.,  quae  numero  pondere  mensurave  constant,^ 

The  instalments  must  be  equal  (D.  33,  1,  3,  pr.),  unless  the 
testator  has  otherwise  determined.     (D.  33,  1,  3,  2.) 

Postponed  and  Conditional  Legacies  {Dies,  Conditio). 

The  testator  may  name  a  day  on  which  the  legatee  is  to  be 
paid. 

As  has  been  already  explained  (p.  587),  a  distinction  was 
made  in  the  Roman  law  between  the  time  when  a  right  vesta 
and  the  time  when  its    performance  may  be  required.      The 

*  Quas  peeunias  legavi,  quiJbui  dies  adposUua  non  at,  (as  heres  meu9  annua  bima 
trifM  die  dalo.    (D.  80,  SO,  pr.) 
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tormer  was  expressed  Dy  tne  pnrase  aiea  ceatt,  tne  latter  oj  tne 
phrase  dies  veniL 

(!•)  After  the  vesting  (dies  eedit\  payment  may  be  made  of 
the  legacy,  although  it  cannot  be  demanded  until  the  day 
named  {dies  venit).  But  if  the  right  has  not  vested  (dies  non 
cedit),  payment,  if  made,  can  be  recovered  as  the  discharge  of 
what  is  no  debt.  (D.  12,  6, 16,  pr.)  This  distinction  is  equally 
true,  both  for  contract  and  for  legacy.      (D.  35,  1,  49  ;  D.  35,  1, 

1.1.) 

Titius  was  charged  to  give  certain  property  to  his  nephews,  subject  to  a  condition. 
These  nephews  were  under  the  potestas  of  their  father.  Titius  could  not  get  a  valid 
discharge  until  the  condition  was  fulfilled ;  for  it  might  happen  that  before  the 
condition  was  fulfilled,  the  nephews  might  be  9ui  juris,  and  so  acquire  for  their  own 
benefit,  and  not  for  their  father.  Again,  some  of  them  might  die,  and  the  shares  of 
the  survivors  be  thereby  augmented.  Titius  was  therefore  not  allowed,  by  anticipat- 
ing payment,  to  vary  the  rights  of  the  parties.     (D.  80, 114,  11.) 

A  wife  made  her  husband  her  heir,  and  Appia  his  substitute.  She  charged  him  to 
give  the  whole  to  Appia  on  his  death ;  or  if  Appia  died  before  him,  to  Valerian,  her 
nephew.  The  husband  might  give  Appia  the  property  in  his  lifetime,  but  if  he 
survived  Appia,  he  must  answer  for  the  whole  of  it  to  Valerian.     (D.  32,  41,  12.) 

(2.)  If  the  legatee  dies  after  the  vesting  (dies  cedit),  but 
before  the  day  of  demand,  his  heir  is  entitled  to  the  legacy ; 
but  if  the  legatee  dies  before  the  vesting  of  the  legacy,  his  heir 
takes  nothing.  This  point  makes  a  cardinal  diiBference  between 
contract  and  legacy.  After  a  contract  had  been  made,  although 
the  creditor  died  before  the  day  of  vesting  (dies  non  cedit),  his 
rights  passed  to  his  heir.  (D.  36,  2,  5,  pr. ;  D.  36,  2,  3.)  The 
reason  for  this  difiference  is  given  as  follows:— A  person  in 
making  a  contract  is  understood  to  act  with  a  view  to  the 
benefit  of  his  heir  as  well  as  of  himself.  But  a  testator  dis- 
tributes his  property  with  regard  to  the  favour  in  which  the 
legatees  stand  with  him.  It  is  for  them  his  bounty  is  intended. 
Their  heirs  are  necessarily  unknown  to  him,  for  if  the  legatee 
dies  leaving  a  will,  one  set  of  persons  may  succeed ;  and  if  he 
dies  intestate,  quite  a  different  set.  There  can  therefore  be  no 
general  presumption  that  a  testator  intends  his  bounty  for 
those  unknown  persons,  the  heirs  of  his  legatee ;  and  it  is  more 
reasonable  to  suppose  that  if  the  legatee  dies  before  the  vesting 
of  the  legacy,  the  testator  would  desire  his  portion  to  go  to 
the  co-legatees,  also  objects  of  his  bounty,  rather  than  to  the 
heirs  of  the  legatee. 

After  a  legacy  vests,  it  is  simply  property,  and  as  such 
descends  to  the  heirs  of  the  legatee. 


no  day  is  fixed  for  performance,  tlie  right  of  the  legatee  vests 
{dies  cedit)  at  the  moment  of  testator's  death.  (C.  6,  51,  1,  1.) 
Performance,  however,  cannot  be  demanded  (dies  nonvenii)  until 
the  heir  enters  on  the  inheritance. 

If  the  legacy  is  conditional,  but  the  condition  is  illegal,  the 
right  of  the  legatee  also  vests  at  the  time  of  testator's  death. 
(D.  36,  2,  5,  3  ;  D.  36,  2,  5,  4.) 

Exception. — When  a  usufruct  is  bequeathed,  it  does  not  vest  (dU»  non  cedit)  until 
the  heir  enters.  (D.  36,  2,  2.)  The  reason  is,  that  as  a  usufruct  expires  with  the  life 
of  the  legatee,  nothing  is  to  be  gained  by  throwing  back  the  day  of  vesting  to  the 
time  of  testator's  death.  (D.  86,  2,  3.)  The  sole  purpose  of  making  the  day  of  vesting 
retroactive,  since  nothing  can  be  claimed  until  the  heir  enters,  is,  that  in  the  event  of 
the  legatee  dying  between  the  death  of  testator  and  the  entry  of  the  heir,  he  may 
transmit  his  own  rights  to  his  heir.  Perhaps  a  better  reason  is  that  a  usufruct  can 
hardly  be  said  to  vest  until  the  right  to  actual  enjoyment  accrues.  Hence  it  appears 
that  until  the  day  of  demand  {dies  venU)  the  right  of  the  usufructuary  does  not  vest 
(dus  non  cedit).     (D.  7,  3,  1,  2.) 

(2.)  When  a  legacy  is  unconditional,  and  a  day  (dies)  is  fixed 
by  testator,  the  legacy  vests  (dies  cedit)  at  the  testator's  death, 
but  the  demand  must  be  put  oflF until  the  day  named  (dies  venit). 
The  day  may  be  remote,  as  100  months  ;  but  if  it  is  certain,  the 
legacy  vests  at  once  on  the  death  of  the  testator.  (D.  36,  2, 
21,  pr.;  D.  36,  2,  5,1.) 

(3.)  When  the  legacy  is  conditional  it  does  not  vest,  and  so 
is  not  transmitted  to  the  heirs  of  the  legatee  until  the  condition 
is  fulfilled  (D.  36,  2,  5,  2),  unless,  of  course,  the  failure  of  the 
condition  is  caused  by  the  heir.  When  that  happens,  perform- 
ance may  generally  be  demanded ;  that  is,  on  the  perfornciance 
of  the  condition  at  once  dies  cedit  and  dies  venit.    (D.  35,  1,  41.) 

Conditions. 

I.  What  is  a  condition  ?  (conditio). 

A  condition  has  two  marks — futurity  and  uncertainty.  It 
suspends  the  operation  of  an  investitive  fact  until  a  future 
and  uncertain  event  has  or  has  not  happened. 

1.  Condition  is  distinguished  from  dies.  Both  relate  to  a 
future  event;  but  dies  relates  to  a  certain,  condition  to  an 
uncertain,  event.  The  uncertainty  of  an  event  may,  however, 
mean  one  of  two  things ;  either  that  the  event  is  certain,  as 
the  death  of  Titius,  but  the  time  uncertain,  or  the  event  it^elt 
is  uncertain,  as  that  Titius,  aged  two  years,  will  reach  puberty. 
In  the  law  of  contract  there  is  no  condition,  unless  the  event 


ixseii  18  uncertain,  inus  a  promise  to  give  on  nis  aeatn  oy  a 
debtor,  is  not  a  conditional  promise ;  the  dies  is  future,  but  it 
will- certainly  happen,  although  it  is  uncertain  when.  In  this 
case,  then,  dies  cedit  when  the  contract  is  made,  dies  non  venit 
until  the  death  of  the  promisor.     (D.  12,  6,  17.) 

In  the  law  of  wills  and  legacies  an  exception  occurs.  If  the 
event  is  the  death  of  the  heir,  it  is  held  not  to  be  an  incertus 
dies,  but  a  conditio.  In  this  event  only  is  the  saying  true,  dies 
incertus  conditionein  in  testamento  facit.     (D.  35,  1,  75,  pr.) 

"  Let  my  heir,  when  Titius  is  dying,  give  liim  100  aurei"  This 
is  uuconditional,  as  in  the  case  of  contract.  (D.  35,  1,  79,  pr. ; 
D.  36, 2,  4,  1.) 

"  Let  my  heir,  when  dying,  give  Titius  100  anrei.  This  is 
a  conditional  legacv,  in  opposition  to  the  case  of  contract 
(D.  35,  1,  1,  2  ;  D.  36,  2,  4,  pr. ;  D.  35,  1,  79, 1.) 

The  purpose  of  this  illogical  distinction  is  to  prevent  the  possibility  of  an  heir  of  a 
legatee  taking  when  the  legacy  has  never  vested  in  the  legatee.  This  appears  by  a 
consideration  of  the  two  cases. 

When  the  death  of  the  legatee  is  the  event  npon  which  the  legacy  is  payable,  it  is 
considered  to  vest  In  the  legatee  with  his  last  breath.  By  this  momentary  vesting  his 
rights  pass  to  his  heirs  in  the  ordinary  way  of  devolution.  His  heirs  take  from  him, 
not  from  the  testator. 

When  the  death  of  the  heir  was  the  event  upon  which  the  legacy  depended,  the 
legatee  might  die  before  the  heir ;  and  thus,  when  the  event  occurred,  no  legatee  be 
in  existence  to  whom  payment  could  be  made.  In  such  a  case  by  no  possibility  could 
the  legatee  be  entitled ;  and  thus  his  heirs  would  take  directly  from  the  testator.  It 
was  considered,  however,  that  the  testator  never  meant  to  extend  his  liberality  to  the 
heirs  of  the  legatee.  (D.  35,  1,  79,  1.)  But  although  for  this  purpose  the  death  of 
the  heir  was  held  to  be  a  condition,  still,  contrary  to  the.  rule  governing  conditions  if 
the  heir  chose  to  pay  the  legacy  in  his  lifetime,  repayment  of  it  could  not  be  demanded 
although  the  legatee  died  before  him.     (C.  6,  42,  12 ;  D.  32,  41, 12.) 

Titia  appointed  her  son,  who  had  children,  as  heir  on  trust  to  surrender  the  whole 
of  her  property  to  his  sons  or  their  children,  on  demand  {quum  ipsi  petitsent).  The 
demand  is  not  a  condition  of  the  vesting,  but  simply  fixes  the  time  {diet)  when  the 
trust  must  be  performed.     (D.  35,  1,  85.) 

Seius  Satuminus  left  Valerius  Maximus  his  heir  on  trust  to  give  the  inheritance  to 
his  son  Seius  Ooeanus  on  his  attaining  his  sixteenth  year.  Before  reaching  that  age 
Oceanus  died.  Mallius  Seneca,  uncle  of  Oceanus,  claimed  the  inheritance  of  Satur- 
ninus  as  next  of  kin  to  Oceanus.  Maximus  resisted  the  claim  on  the  ground  that 
Oceanus  having  died  before  the  vesting  of  the  legacy,  it  did  not  pass  to  his  heirs,  and 
that  he  was  therefore  entitled  to  hold  the  property  discharged  from  the  trust.  It  was 
held  that  the  clause,  **  on  attaining  his  sixteenth  year,"  was  not  a  condition,  but  merely 
specified  the  time  for  performance.  This  judgment  rested  on  the  view  that  in  delaying 
the  trust  for  his  son  until  he  reached  sixteen,  Saturninus- consulted  his  interest,  and 
not  the  benefit  pf  Maximus,  and  that  he  had  no  intention  to  make  the  rights  of  his 
son  depend  on  the  hazard  of  his  sixteenth  year.  Mallius,  therefore,  got  the  property. 
(D.  36,  1,  46.) 

A  testator  bequeathed  10  aurei  to  his  daughter  .^Uia  Severina,  which  she  was  to 
receive  on  her  attaining  her  legal  majority.    She  died  before  reaching  majority,  but 
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after  the  testator.  Her  heirs  are  entitled  to  the  legacy  after  the  lapse  of  the  time 
that  would  have  brought  her,  if  she  had  lived,  to  her  majority  ;  i.e.,  when  she  had 
completed  her  twenty-five  years.     (C.  6,  58,  5.) 

A  testator  left  100  aurei  to  Titius,  adding,  **  Let  my  heir  give  him  the  money 
bequeathed  if  my  mother  dies. "  The  use  of  the  present  tense  would  seem  to  show 
that  the  legacy  was  imconditional,  and  that  the  death  of  the  mother  simply  fixed  the 
time  for  performance.  Ofilius,  taking  that  view,  said  the  heirs  of  the  legatee  were 
entitled  although  Titius  died  before  the  mother,  but  after  the  testator.  Labeo  and 
Javolenus,  however,  said  it  was  a  condition ;  it  was  so  in  terms,  and  there  wa^  no 
sufficient  reason  to  believe  that  the  testator  meant  anything  else.     (D.  35, 1,  40,  2.) 

"  When  Titius  is  thirty  years  old,  let  Stichus  be  free,  and  let  my  heir  give  him  s 
farm."  Titius  died  before  thirty.  The  legacy  of  the  farm  fails,  but  the  gift  of  liberty 
was  construed  as  unconditional ;  the  arrival  of  Titius  at  thirty  years  merely  fixing 
a  time  during  which  the  gift  of  freedom  was  to  be  postponed.  (D.  40,  4, 16  ;  D. 
40,  7.19.) 

A  testator  desired  his  heirs  to  manumit  Stichus,  and  charged  Seins,  if  Stichus  con- 
tinued to  live  with  him,  to  supply  Stichus  with  food  and  raiment ;  and  aiao  when  be 
(Selus)  reached  his  twenty-fifth  year,  to  buy  a  conunission  {mUUia)  for  him.  Seios 
died  before  reaching  twenty-five.  It  was  held  that  the  heirs  of  Seius  must  bny  the 
commission  after  the  time  that  would  allow  Seius  to  reach  twenty-five.  (D.  34, 1, 
IS,  12.) 

2.  Conditio  is  distinguished  from  Modus. 

Modus  is  when  a  duty  is  imposed  on  a  legatee  by  a  testntor 
to  do  something  after  the  legacy  vests — as  to  build  a  tomb,  or 
to  execute  a  public  work,  or  to  give  up  part  of  the  legacy  to 
another.  (D.  35,  1,  17,  4.)  A  condition  is  an  essential  pre- 
liminary to  the  vesting  of  a  legacy. 

A  testator  gave  liberty  to  his  slaves  Saccus,  Eutychia,  and  Hirene,  on  condition 
that  they  should  every  alternate  month  burn  a  lamp  in  his  tomb,  and  make  a  sacrifice 
for  the  dead.  This  is  not  a  condition,  but  a  duty  imposed  on  the  slaves  on  attaining 
their  freedom,  which  the  judge  can  compel  them  to  perform.     (D.  40,  4,  44.) 

**  Let  Pamphilus  be  free,  ph>vided  that  (ito  lU)  he  render  his  accounts  to  my  children." 
Julian  said  that  the  meaning  of  the  testator  was  clear.  He  did  not  intend  that  the 
accounts  should  be  rendered  satisfactorily  before  Pamphilus  got  his  liberty,  but  that 
he  should  be  manumitted,  and  compelled  to  give  an  account  to  his  sons.  (D.  40,  4, 
17,  2.) 

"  Let  my  heir  give  to  Maevius  whatever  sum  he  receives  from  Titius.**  By  thb 
legacy  the  right  of  Maevius  is  not  dependent  on  the  actual  recovery  of  the  sum  by 
Titius ;  the  testator  meant  to  impose  a  duty  on  the  heir,  not  to  make  the  legacy  con- 
ditional ;  and  therefore  Maevius  can,  upon  the  entry  of  the  heir,  compel  him  to  trans- 
fer his  right  of  action  against  Titius.     (D.  81,  50,  2.) 

3.  Conditio  Extrinsecus. 

When  a  legacy  depends  on  some  event  determined  by  the 
law — as  the  aditio  hereditatzs  (D.  36,  2,  7,  pr.) — or  incidentally 
prescribed  by  the  testator,  that  event  does  not  make  a  con- 
dition, but  simply  delays  the  demand  of  the  legacy.  (D.  35, 1. 
99.)  If  before  such  event  happens  the  legatee  dies,  his  heirs 
are  entitled  to  the  legacy  if  the  event  subsequently  happens 
(D.  36,  2,  6,  1.) 
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"  Let  Titina  be  heir.  If  Titins  enters  on  my  inheritance,  let  him  give  10  aurei 
to  ^laevioB.**  If  Maevius  dies  before  the  entry  of  the  heir,  and  the  leg'acy  v* 
interpreted  as  conditional,  the  heirs  of  Maevius  would  not  be  entitled.  But  although 
the  testator  in  express  terms  made  the  legacy  depend  on  the  entry  of  Titins,  it  was 
not  considered  as  a  condition,  because  every  legacy  had  to  await  the  entry  of  the  heir, 
and  therefore  the  heirs  of  Maevius  are  entitled.     (D.  36,  2,  22,  1.) 

Titius  bequeaths  to  Gaius  a  farm,  part  of  his  wife's  dowry,  and  a  sum  of  money  in 
lien  of  it  to  his  wife.  Before  the  wife  made  her  election,  Gaius  died.  Were  his  heirs 
entitled  ?  If  the  wife  elected  to  take  the  farm,  neither  Gains  nor  his  heirs  could  get 
it ;  and  so,  in  point  of  fact,  the  acceptance  of  the  pecuniary  legacy  was  a  condition 
without  which  Gaius  was  not  entitled  to  the  farm.  If  it  were  a  condition,  the  heirs 
of  Gaius  could  not  claim  the  farm,  because  Gaius  died  before  acceptance,  and  there- 
fore before  the  condition  was  fulfilled.  It  was  held,  however,  that  the  testator  did 
not  mean  the  legacy  to  stand  or  fall  by  that  event,  and  that  his  intentions  are  most 
effectually  carried  out  by  construing  the  legacy  as  simply  delayed  until  the  wife  makes 
her  election.     (D.  86,  2,  6, 1.) 

IL  Fulfilment  or  Failure  of  Conditions. 

A  condition  may  be  an  event  independent  of  the  will  of  the 
legatee,  or  it  may  be  an  act  or  forbearance  required  of  him. 
When  the  condition  is  an  event  independent  ol  the  will  of  the 
legatee,  cases  of  difficulty  seldom  arise ;  but  if  the  condition  is 
an  act  or  forbearance  of  the  legatee,  questions  may  arise  as  to 
the  sufficiency  of  performance. 

(a.)  First  case:  Performance  of  Acts  by  Legatee. 

1.  By  whom  a  conditional  act  may  be  performed. 

If  the  condition  were  that  the  legatee  should  render  a  per- 
sonal service,  he  alone  could  satisfy  the  condition  ;  but  when  it 
was  the  payment  of  money,  anyone  could  pay  it  on  behalf  of 
the  legatee,  and  so  fulfil  the  condition.     (D.  40,  7,  39, 5.) 

When  the  condition  was  that  something  should  be  done  by 
two  or  more  legatees,  could  one  do  the  whole  ;  and  if  he  did, 
did  he  acquire  all  the  rights  I  It  depends  on  whether  the  per- 
formance can  be  divided  or  not. 

The  same  thing  is  bequeathed  to  two  persons  if  they  give  the  heir  100  aurei.  One 
of  them  by  giving  50  gets  the  half ;  and  if  the  other  does  not  give  50,  can  get  the  other 
half  by  paying  an  additional  50.     (D.  85,  1,  54,  1.) 

If  Stichus  and  Pamphilus  give  10  aurti  they  shall  be  free.  Either  by  paying  6 
avrei  gets  his  freedom,  and  if  the  whole  is  paid  both  are  free.     (D.  40,  4,  11, 1.) 

Freedom  is  bequeathed  to  two  sUves  if  they  render  proper  accounts  {ti  raUones 
redtUderirU).  If  their  accounts  are  separate,  each  gets  his  freedom  by  proving  his 
accounts  and  paying  the  balance  he  owes  ;  but  if  the  accounts  are  mixed,  neither  gets 
bis  liberty  until  the  accounts  of  both  are  made  up^  and  the  balance  due  by  both  paid. 
(D.  40,  4, 18,  2 ;  D.  40,7,  13,2.) 

Freedom  is  given  to  two  slaves  on  condition  that  they  build  a  house  or  put  up 
a  statue.  If  one  does  the  whole,  he  gets  his  freedom  and  the  other  remains  a  slave  ; 
if  both  join  in  the  woric,  both  are  free.     (D.  40,  4, 18,  pr. ;  D.  85, 1,  112,  pr.) 

2,  To  whom  the  act  may  be  performed. 
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xo  De  aone  or  given  to  a  person  specinea  oy  tne  tesiaior,  ii 
could  not  be  done  or  given  to  any  other  person,  not  efen  to 
the  heir  of  the  person  specified.  To  this  rule  there  "were  two 
limitations  :  (1)  if  the  legatee  could  prove  that  the  testator 
meant  to  give  him  greater  latitude  (D.  40,  7,  20,  4);  and  (2)  in 
bequests  of  freedom.  (D.  35,  1,  51,  1.)  If  tuoney  was  to  be 
given  to  the  heir,  and  the  heir  died,  the  slave  could  obtain  his 
freedom  by  giving  the  money  to  the  heir's  heir  ;  or  if  there  were 
no  such  heir,  then  without  giving  anything  at  all.  (D.  35,  1, 
94,  1.)  If  the  money  was  to  be  given  to  a  person  other  than 
the  heir,  and  that  person  died,  the  slave  got  his  freedom  with- 
out paying  anything.     (D.  35, 1,  94,  pr.) 

If  the  legatee  must  give  money  to  two  persons,  he  cannot 
divide  the  payment. 

A  farm  is  left  to  a  legatee  on  condition  of  his  paying  10  aurei  to  two  hein.  Bj 
paying  5  to  one  heir,  the  kgatee  takes  nothing ;  if  one  of  the  hein  refuses  to 
accept  5,  the  legatee  can  pay  the  full  10  to  the  other,  and  get  the  farm.  (D.  36, 
1,  28.) 

''  Likewise  if  Titius  pays  Symphorus  and  Januarius  100  aurei,  I  bequeath  a  fann 
to  him."  Symphorus  dies.  In  strictness  the  legacy  would  be  void  because  of  the 
impossibility  of  satisfying  the  condition ;  but  this  was  considered  to  be  inconsistent 
with  the  testator's  wishes,  and  it  was  held  that  by  paying  half  (f.e.,  50)  to  Januarius, 
Titius  could  recover  half  the  farm.     (D.  85,  1,  112,  1.) 

3.  In  certain  cases,  where  it  is  impossible  to  comply  exactly 
with  the  terms  of  the  condition,  a  partial  compliance  or  non- 
compliance is  accepted  as  sufficient. 

l^  When  the  legatee  is  prevented  doing  what  he  is  asked 
by  the  person  to  whom  he  is  asked  to  do  it,  the  condition  is 
regarded  as  fulfilled.  (D.  35,  1,  81,  1.)  The  same  rule  obtainfl 
in  stipulations,  when  the  stipulator  prevents  the  promiser 
fulfilling  a  condition.     (D.  35,  1,  24.) 

A  slave  is  bequeathed  his  freedom  if  he  goes  to  Capua.  The  heir  prohibited  the 
slave  from  going.    The  slave  was  at  once  thereby  made  free.     (D.  40,  7,  3,  8.) 

A.  is  appointed  heir  if  he  gives  10  aurei  to  Titius.  Titius  refuses  the  money.  A 
is  heir.     (D.  28,  7,  3.) 

Maevia  appointed  her  grandson  Publius  Maevius  heir.  He  was  above  the  age 
of  puberty.  By  her  will  she  bequeathed  an  annuity  of  1 0  aurei  to  Lucius  Titus  if  he 
undertook  the  management  of  the  property  of  her  grandson,  the  heir.  After  a 
ti:ue  Maevius  refused  to  idlow  Titius  to  manage  his  property.  If  he  was  not  compelled 
to  this  course  by  the  misconduct  of  Titius,  he  must  continue  to  pay  Titius  his  annuity. 
(D.  33,  1,  18,  pr.) 

Slaves  got  their  freedom  and  a  bequest  of  aliment  so  long  aa  they  dwelt  with  the 
heir.  For  a  time  they  did  so,  but  were  driven  away  by  his  cruelty.  They  were  still 
entitled  to  aliment.     (D.  34,  1,  13,  2.) 
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An  heir  was  charged  to  manumit  Stichns,  B&ma,  and  Pamphilus  after  payment  of 
t()Stator'B  debts.  The  heir  purposely  pat  off  paying  the  debts  in  order  to  retain  them 
in  slavery.  It  was  held  that  the  slaves  were  entitled  to  their  freedom  without  waiting 
for  the  payment  of  the  debts.  (D.  40,  5,  41,  1.)  This  is  an  instance  of  an  heir  refus- 
ing to  fulfil  a  condition,  which  came  to  the  same  thing  as  if  he  prevented  the  legatee 
performing  a  condition. 

2^  Wlien  the  legatee  is  prevented  fulfilling  a  condition  by 
a  person  to  whom  the  act  is  not  to  be  performed,  the  condition 
is  also  regarded  as  fulfilled. 

"Let  Titios  be  heir  if  he  erects  statues  in  a  town."  A  site  was  refused.  Titius 
was  entitled  to  ^e  inheritance.     (D.  85,  1,  14.) 

<*Let  my  son  be  heir  if  he  adopts  Titius ;  if  he  does  nut  adopt  him,  let  him  be  dis- 
inherited."   Titius  refused  to  be  adopted.    The  son  is  heir.     (D.  20,  8,  11.) 

A  testator  bequeathed  freedom  to  Stichus  and  Pamphila,  and  if  they  married,  a 
legacy  of  100  aurei.  If  Stichus  refused  to  marry  P&mphila,  she  could  claim  the  half 
of  the  legacy.     (D.  85, 1,  81.) 

3**.  When  the  legatee  is  prevented  from  fulfilling  a  condition 
by  something  else  than  the  will  of  the  heir  or  other  person,  the 
rule  is  not  so  simple. 

(1.)  If  the  fulfilment  of  the  condition  lay  entirely  in  the 
power  of  the  legatee  {conditio  poteativa)^  and  if  the  performance 
was  prevented,  the  condition  was  regarded  as  fulfilled. 

A  sum  is  bequeathed  to  Titius  on  condition  of  his  manumitting  Stichus.  Stichus 
dies  before  the  time  of  manumission.     Titius  is  entitled  to  the  sum.     (D.  80,  54,  2.)  . 

Pamphilus  receives  a  bequest  of  freedom  on  condition  of  his  giving  to  the  heirs 
his  peculium.  Pamphilus  owed  more  to  his  master  than  the  whole  pectdium.  By 
giving  the  heirs  all  that  he  had  in  his  peculiunif  he  was  entitled  to  his  freedom, 
although  in  effect  the  heirs  got  nothing.     (D.  40, 7,  40,  1.) 

A  husband  received  money  and  things  taken  at  valuation  {res  aestvmaUte)  for  his 
wife's  dowry.  He  bequeathed  her  a  sum  equal  to  the  value  of  her  dowry  and  10 
awei  if  she  produced  and  delivered  to  the  heir  all  the  property  contained  in  the 
marriage  settlement  {dotalia  instrumenta).  Some  of  the  property  was  consumed  by 
use,  and  so  could  not  be  produced.  It  was  held  that  if  the  wife  gave  up  what  actually 
remained,  she  fulfilled  the  condition.     (D.  83,  4,  12.) 

The  same  liberality  of  construction  was  adopted  in  regard  to 
the  legacy  of  aliment,  and  also  to  bequests  of  freedom.  (D. 
40,  7,  3,  10.) 

A  testator  bequeathed  a  legacy  of  food  and  clothes  to  hia  freedmen  so  long  as  they 
dwelt  with  Claudius  Justus.  A  rescript  of  Antoninus  Pius  states  that  they  were 
entitled  to  aliment  after  the  death  of  Justus.     (D.  34,  1,  10,  1 ;  D.  83,  1,  20,  pr.) 

A  slave  was  bequeathed  his  freedom  on  condition  of  making  up  his  accounts 
^•ithin  thirty  days  after  testator's  death.  The  heir  did  not  enter  irntil  after  that 
time.  Nevertheless,  in  favour  of  liberty,  an  extension  of  time  was  allowed.  (D. 
40,  7,  28.  pr.) 

**  If  Stichus  gives  Attia  10  atem,  let  him  be  free.'*  Attia  died  after  the  will  was 
made,  but  before  the  testator.  In  spite  of  a  difference  of  opinion,  it  was  established 
that  Stichus  got  his  freedom.     (D.  40,  7,  89,  4.) 
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(2.)  When  the  performance  of  the  condition  was  not  wholly 
in  the  power  of  the  legatee,  but  depended  also  on  some  other 
person,  the  condition  failed  if  the  non-compliance  of  the  legatee 
arose  from  any  other  cause  than  the  refusal  of  that  person. 
Such  a  condition  was  said  to  be  mixed  (mixta).  When  a  con- 
dition depended  neither  solely  on  the  legatee,  nor  partly  on 
him  and  partly  on  another,  the  condition  was  called  casual  or 
fortuitous  (casualis). 

An  uncle  left  a  legacy  to  his  nieoe  on  condition  of  her  man7ing  his  bod.  The  soq 
died  before  he  was  of  marriageable  age.  The  niece  was  not  entitled  to  the  legacy, 
because  the  mtirriage  doiwnded  on  the  will  of  the  eon  na  well  m  on  ht?p  own  v.nu 
(C.  6,  46,  4.)     If  the  EOD  lived  and  refuEed,  she  got  the  legaej.     {D.  35,  ],  31.) 

A  father  by  his  will  expre^ed  his  desire  to  mnrry  his  daughter,  SeverianA  Fiijcu!% 
to  her  relative  -^^lius  PhiHppup,  and  bequtfathed  land  to  her  on  condition  uf  mitryiag 
him ;  if  she  refu^eil,  thi^  laud  to  go  to  Philip.  Before  she  waa  old  enough  to  mstrf, 
she  died.  Was  Philip  entitled  to  the  land  ?  No,  because  the  condition  w^  W 
refusal ;  and  a&  ahe  never  refoaed,  the  condition  failed.     (D.  35,  1,  101,  prj 

Within  what  tiiiie  must  a  condititjii  he  performed  ? 

1®.  When  no  time  is  iixed  by  the  testator,  the  question  that 
arose  was  \vhether  the  couditiou  con  Id  bo  fulfilled  in  the  life- 
time of  the  testator-  Conditions  depending  upon  accident, 
or  events  independent  of  the  volition  of  either  the  heir  or 
legatee,  mig-Lt  easily  happen  in  the  teBtator's  lifetime.  (0.  ^. 
25,  7.)  Thus  a  legacy  to  a  daughter  on  her  marriage  wfis 
valid  if  the  marriage  occurred  before  the  testator's  death* 
(D.  35,  1,  lOj  pr,)  But  when  the  condition  was  any  act  of  the 
legatee  or  heir  in  obedience  to  the  will,  neceaeai^ily  it  could  m>t 
be  performed  until  after  the  testator's  death ;  because,  afl  the 
will  was  a  secret  document,  no  obedience  could  be  rendered  to 
it  during  testator's  life,     (D.  35,  1,  2.) 

2°.  When  a  limit  of  time  has  been  fixed  by  the  testator,  the 
condition  cannot  he  performed  afterwardsj  unleee  the  legatees 
were  prevented  by  no  fault  of  their  own  from  perfonning  it 
within  the  time,     (D.  40,  5, 41,  12,) 

"K  within  five  years  Stiehvis  pays  a  sam,  let  him  be  free.**  After  the  Atc  jnffi 
Stichus  cannot  get  his  freed<?ra  by  offeriDg  the  auuu     (D.  40,  7,  23,  pr.) 

Titius  by  will  rasummitted  his  stewards  on  condition  of  their  settling  tlrtJ 
accounts  within  four  months  after  hi^  death.  By  the  delay  of  the  heir  the  tucosm^ 
could  not  be  rt^ndore^l  in  tiuie.  Held  that  the  stewards  must  be  allow^  four  <^ 
months  to  fulfil  the  condition.     {D.  40,  7,  40,  7.) 

(b.)  Second  ease  :  Forbearance  by  Legatee. 
1°.  When  a  time  was  limited  by  the  testator- 

A  legacy  wae  bequeathed  to  Tititis  after  ten  yeats^  if  he  did  not  exact  sM'ini^ 
from  the  heir.     Titiua  died  in  five  ^eara,  and  of  course  after  Ui^t  it  was  impoasi^i*  ^ 


CONDITIONS.  939 

should  exact  secority,  so  that  by  his  death  the  condition  was  falfiUed.     The  legacy  is, 
therefore,  transmitted  to  his  heir.     (D.  85,  1,  103.) 

2^  When  no  time  is  fixed  by  the  testator. 

"  Let  Stichus  be  free  if  he  does  not  go  up  the  Capitol."  So  long  as  Stiohus  lived 
it  was  possible  he  might  go  up  the  Capitol,  and  thus  defeat  the  bequest  of  freedom. 
Can  Stichus  obtain  his  freedom?  The  answer  depends  on  the  intention  of  the  tes- 
tator. If  the  testator  meant  the  condition  to  be  taken  Uterally — that  is,  if  he  meant 
Stichus  to  get  his  freedom  only  with  his  last  breath — the  legacy  was  a  mockery  and 
void.  (D.  40,  4,  61,  pr.)  But  if  the  testator  really  wished  Stichus  to  be  free,  then  it 
was  held  that  the  condition  was  fulfilled  as  soon  as  he  had  an  opportunity  of  going  up 
the  Capitol,  and  did  not  go.     (D.  40,  4,  17,  1.) 

"A  legacy  to  Seia,  if  she  does  not  marry  Titius."  She  marries  Grains.  Still  the 
condition  is  not  fulfilled,  because  Gains  may  die,  and  she  may  marry  Titius.  It  is  in 
effeoti  therefore,  a  legacy  to  her  on  her  death  or  the  death  of  Titius^  whichever 
happens  first.     (D.  35,  1,  106.) 

Muciana  Cautio, 

To  obviate  this  inconvenience,  a  legatee  was  allowed,  when 
tlie  legacy  w^as  under  a  condition  non  fadendi  aliquid,  to  take 
the  legacy,  subject  to  a  promise  by  stipulation  to  the  person 
entitled  to  the  legacy  on  the  failure  of  the  condition  (D.  35, 
1,  18)  to  restore  the  object  of  the  bequest,  with  all  the  profit 
derived  from  it  (D.  31,  76,  7),  if  hp  did  that  which  the  condition 
forbade  him  to  do.  (D.  35,  1,  79,  2.)  This  was  called  the 
cautio  Muciana,  This  practice  was  sanctioned  by  the  opinion 
of  Aristo,  Neratius,  and  Julian,  and  lastly  by  a  constitution 
of  Antoninus  Pius.  It  applied  generally  in  favour  of  heirs  as 
well  as  legatees,  when  the  condition  was  negative  (in  non 
faciendo),     (D.  35,  1,  7,  pr.) 

A  wife  appointed  her  husband  heir  for  a  part  of  her  property,  if  he  did  not  sue 
for  or  exact  payment  of  the  dowry  she  had  promised,  but  had  never  given  hiou  The 
husband  may  give  notice  to  the  co-heir,  and  upon  offering  him  a  release  or  a  stipula- 
tion not  to  sue,  may  enter  as  heir.     (D.  35, 1,  7, 1.) 

A  usufruct  is  bequeathed  subject  to  a  condition  of  not  doing  something.  The 
usufructuary  is  entitled  to  possession  on  giving  the  Muciana  cautio,    (D.  35,  1,  79,  3.) 

But  the  legatee  is  not  entitled  to  offer  this  security,  when 
the  condition  of  not  doing  {non  faciendi)  is  meant  by  the  testator 
to  indicate  some  particular  event. 

"  A  legacy  to  a  daughter-in-law  if  she  does  not  divorce  her  husband. "  The  meaning 
of  this  is,  that  the  legacy  is  due  on  the  death  of  the  husband.     (D.  35,  1,  101,  3.) 

' '  A  legacy  to  Titia  if  she  does  not  go  away  from  her  children. "  Strictly,  this  would 
mean  after  the  death  of  the  children,  and  such  was  the  decision  of  some  jurists ;  but 
Papinian  said  the  Muciana  cautio  must  be  allowed,  because  the  testator  could  not  be 
supposed  to  have  had  before  his  eyes  the  sinister  contemplation  of  the  death  of  the 
children  before  their  mother.     (D.  35,  1,  72,  pr.) 

III.  Restrictions  on  Conditions. 
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940  LEGACY. 

1.  A  legacy  is  void  if  the  condition  deprives  it  of  positive 
value. 

A  legacy  of  50  aurei,  on  condition  that  the  legatee  gires  the  heir  50  auni,  ii 
nugatory.     (D.  85,  2,  65.) 

"  If  Titins  gives  security  to  my  heir  to  give  Maevius  100  aurei,  let  my  heir  give 
Titius  100  aurei."  This  is  a  vaUd  l^acy,  and  is  equivalent  to  a  legacy  of  100 auni 
to  Titius  on  trust  for  Maevius.     (D.  80,  84,  pr.) 

A  legacy  of  a  farm  supposed  to  be  worth  100  aurei  was  made  to  Titius,  on  con- 
dition of  his  giving  the  heir  100  aurei.  The  legacy  is  valid,  because  the  farm  may 
have  a  special  value  to  Titius.    (D.  81,  54.) 

2.  The  condition  "  si  volet" 

The  condition  "  if  the  heir  pleases  "  makes  a  legacy  nugatory, 
just  as  a  contract  cannot  be  made  if  the  promiser  is  bound  only 
according  to  his  own  good  pleasure.  But  if  the  language  does 
not  imply  that  the  choice  is  perfectly  arbitrary,  as  if  it  be  "  if 
you  think  fit "  (si  fueris  arbitratus,  si  ptUaveris,  si  aestimaverii^ « 
utile  tibifuerit  visum),  the  condition  is  good,  at  least  in  bequests 
of  freedom,  and  is  interpreted  to  mean  the  discretion  of  a  fair 
and  honest  man  (arMtrium  viH  boni).     (D.  40,  5,  46,  3.) 

"  I  desire  and  beg  you,  sweetest  sister,  to  regard  with  the  utmost  favonr  Sticfaoi 
and  Dama,  my  stewards,  whom  1  have  not  manumitted  until  they  shaU  have  rendered 
their  accounts.  And  if  they  also  are  approved  by  you,  I  have  stated  my  opinion."  It 
was  held  that  the  sister  could  not  refuse  to  receive  the  accounts ;  and  if  they  vere 
satisfactory  in  the  eyes  of  a  reasonable  man,  she  must  give  them  their  freedom, 
(D.  40,  5,  41,  4.) 

A  testator  charged  his  heir,  if  he  did  not  obey  a  particular  injunction  of  the  will, 
to  give  a  legacy.  •  This  is  a  good  condition,  although  it  is  in  his  power  to  do  it  or  not 
to  do  it,  and  therefore  the  legacy  may  seem  to  be  left  to  his  good  pleasore.    (D.  81, 3.) 

"  Unless  my  heir  refuses,  let  him  give."  This  is  a  good  condition,  reqniring  the 
express  assent  of  the  heir  to  the  vesting  of  the  legacy.     (D.  82,  11,  5.) 

A  legacy  of  a  thing  on  trust  to  give  it  to  another  when  the  legatee  pleases,  is  vilid, 
and  enables  the  legatee  to  keep  it  for  the  whole  of  his  life.     (D.  32,  41,  18.) 

**To  Titius,  if  he  wishes,  I  bequeath  Stichus."  The  legacy  is  conditional  (D.  30, 
65,  1),  and  does  not  vest  until  the  legatee  accepts.     (D.  85,  1,  69.) 

"Let  Publius  Maevius,  if  he  wishes,  be  heir.  '*  A  different  rule  applies  to  the  h&r. 
The  clause,  si  vclet,  is  held  to  be  superfluous,  and  not  to  make  a  condition,  except  io 
the  single  case  where  a  slave  of  the  deceased  was  named  heir.  (D.  28,  7, 12^)  The 
slave  was  the  only  person  that  was  compelled  to  take.  The  reason  of  the  different 
interpretation  between  legacy  and  inheritance  was,  no  doubt,  an  anxiety  to  prevent 
wills  being  made  void.  If  a  legatee  did  not  accept,  no  one  suffered  but  himsdf ;  but 
if  an  heir  did  not  take,  all  the  legacies  fell  to  the  ground. 

An  appointment  of  heirs  cannot  be  left  to  the  decision  of  a 
tliird  person.  Such  a  condition  was  inconsistent  with  the 
theory  that  a  testament  derived  its  authority  from  the  will  of 
the  deceased,  not  from  the  will  of  any  other  person.  (D.  28, 
5,  32,  pr.) 
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"  If  Titias  pleases,  let  Semproniiw  be  heir."  The  assent  of  Titius  gives  no  efficacy 
to  such  an  appointment  But,  "  If  Titius  ascends  the  Capitol,  let  Sempronius  be  heir," 
is  a  good  appointment,  although  it  is  entirely  in  the  power  of  Titius  to  go  up  or  not. 
(D.  28,  6,  68.) 

Whether  a  legacy  can  be  left  to  the  assent  of  a  third  person, 
is  a  point  on  which  the  Digest  speaks  with  an  uncertain  voice. 
"If  Titius  ascends  the  Capitol,  let  my  heir  give  Maevius 
100  aurei"  is  a  good  condition,  but  there  is  a  difference  of 
opinion  in  regard  to  the  form  "  If  Titius  pleases."  Modestinus 
says  such  a  condition  makes  the  legacy  nugatory,  and  cites  this 
as  an  illustration  of  the  rule,  "  expreaaa  nocent,  non  expressa  non 
7iocent;"  and  that  the  express  dependence  of  a  legacy  on  the 
will  of  a  third  person  is  void,  although  the  implied  dependence, 
as  in  "  if  he  goes  up  the  Capitol,"  is  valid.  (D.  35,  1,  52.)  On 
the  other  hand,  Ulpian  says  there  is  no  difference  between  the 
two,  and  that  both  conditions  are  good.     (D.  31,  1,  pr.) 

Power  ov  Appointment. — An  heir  or  legatee  might  be  charged  to  give  certain 
property  to  certain  persons,  as  "my  freedmen,"  "to  which  of  them  he  pleases" 
(cut  eorum  voUa  rogo  restituati).  If  he  did  not  appoint  any  one  of  them,  all  are  entitled 
to  equal  shares,  according  to  a  rescript  of  Antoninus  Pius.   (D.  40,  7, 21,1  ;  D.  81,  67, 7.) 

If  any  person  is  selected  under  such  a  trust,  he  takes  not  from  the  heii*  or  legatee 
that  has  the  power  of  appointment,  but  from  the  testator,  in  the  same  manner  as  if  he 
had  been  named  legatee  in  the  wiU.     (D.  81,  67,  pr.) 

3.  Conditions  that  cannot  take  effect  until  after  the  death 
of  the  heir  or  legatee. 

A  legacy,  after  the  death  of  the  heir  or  legatee,  in  like  manner  was  void ; 
as,  for  instance,  when  anyone  said  thus  :  *'  When  my  heir  shall  be  dead,  I 
give  and  leave  it ; "  or  again,  '*  The  day  before  my  heir  or  legatee  shall  die." 
But  in  a  like  way  we  have  corrected  this  too,  and  have  given  effect  to  legacies 
of  this  kind  after  the  analogy  of  trusts  ;  that  even  in  this  case  legacies 
might  not  be  found  to  be  in  a  worse  position  than  trusts.     (J.  2,  20,  35.) 

4.  Impossible  and  illegal  conditions. 

When  the  condition  cannot  be  fulfilled,  or  is  forbidden  by  the 
law  to  be  fulfilled,  it  is  regarded  as  a  superfluity,  leaving  the 
legacy  valid  and  unconditional.  (D,  35,  1,  3;  D.  28,  5,  50,  1.) 
The  legacy  vests  {dies  cedit)  at  the  death  of  the  testator. 
(D.  36,  2,  5,  3;  D.  36,  2,  5,  4.) 

(c.)  Restriction  on  Legacy. 

I.  In  respect  of  the  object  of  a  legacy. 

In  describing  the  rights  and  duties  arising  from  bequest,  we 
have  shown  by  particular  examples  the  range  of  things  that 
might  be  the  objects  of  a  legacy.     Not  only  every  right   of 
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property,  but  rights  arising  from  contract,  and  even  a  hereditca, 
might  be  bequeathed.  The  Kmits,  then,  to  legacy  are  simply 
the  limits  to  property. 

It  has  also  been  mentioned  that  a  testa,tor  could  by  way  of 
trust  bequeath  what  did  not  belong  to  him  to  a  legatee. 

Not  only  what  belongs  to  the  testator  or  his  heir,  but  what  belongs  to 
another,  can  be  left  as  a  legacy.  In  that  case  the  heir  is  forced  to  buy  it  up 
and  supply  it ;  or  if  he  cannot  buy  it  up,  to  give  its  value.  If,  however,  the 
thing  is  such  that  it  cannot  be  bought  or  sold,  not  even  its  value  is  due  : — 
as  if  a  man  leaves  the  Campus  Martius^  or  a  basilica  or  temples,  or  things 
set  apart  for  the  public  use :  for  the  legacy  is  of  no  force.  In  saying  that 
what  is  another's  can  be  left  as  a  legacy,  we  must  be  understood  to  mean  if 
the  deceased  knew  that  it  was  another's,  but  not  if  he  did  not  know ;  for 
perhaps  if  he  had  known  it  was  another's  he  would  not  have  left  it ;  and  so 
the  late  Emperor  Pius  decided  in  a  rescript.  The  truer  view  also  is,  that 
the  man  that  brings  the  action  (the  legatee,  that  is)  ought  to  prove  that  the 
deceased  knew  the  thing  was  another's,  not  that  the  heir  ought  to  prove  he 
did  not  know  it  was  another's  ;  because  the  necessity  of  proving  his  case 
rests  always  on  him  that  brings  the  action.    (J.  2,  20,  4.) 

If  a  man  leaves  what  is  his  own  in  the  belief  that  it  is  another's,  the 
legacy  takes  effect ;  for  what  rests  on  truth  is  more  effectual  than  what  rests 
on  opinion.  If,  further,  he  thought  it  was  the  legatee's,  it  is  agreed  that  the 
legacy  takes  effect,  because  the  wishes  of  the  deceased  can  be  fulfilled.  (J.  2, 
20,  II.) 

If  a  man  leaves  as  a  legacy  what  belongs  to  the  legatee,  the  legac\- 
is  void ;  because  what  is  his  private  property  cannot  become  any  more 
his ;  and  although  he  has  alienated  it,  neither  it  nor  its  value  is  due. 
(J.  2,  20,  10.) 

II.  Who  may  not  be  legatees. 

A  legacy  can  be  left  to  those  only  with  whom  there  is  tesfamenii  factio. 

(J.  2,  20, 24.) 

Those  that  cannot  be  heiiB  cannot  be  legatees  ;  but  can  an 
heir  be  also  legatee  under  the  same  will  I  A  sole  heir  cannot 
be  legatee,  because  he  would  at  the  same  time  be  both  creditor 
and  debtor :  as  legatee  he  would  be  creditor,  and  as  heir  debtor 
But  if  there  are  several  heirs,  one  of  them  may  be  charged  with 
a  legacy  in  favour  of  the  others.  (D.  30,  116,  1.)  This  gives 
rise  to  a  curious  result  when  the  heir  is  made  co-legatee  along 
with  other  persons  not  heirs. 

A  farm  is  bequeathed  to  Titius  (one  of  two  co-heirs) ,  and  to  Seius,  who  la  not  heir. 
Titins  is  entitled  to  half  the  farm,  Seius  to  the  other  half.  But  since  thev«  axe  two 
heirs  jointly  liable,  Titius  can  claim  one-half  of  his  half  from  his  co-heir.  Can  k« 
claim  the  other  half  of  the  half  from  himself  1  T^o,  for  then  he  would  be  at  once 
creditor  and  debtor.  He  can  claim,  therefore,  only  one-half  of  his  share  from  the 
co-heir,  and  thus  Seius  gets  in  addition  to  his  own  half  a  half  of  the  share  of  Titios. 
(D.  SO,  84, 11.) 
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A  fann  Is  bequeathed  from  'Htius  and  Seitu,  co-heirs,  to  Titius,  A.  and  B.,  as  co- 
legatees.  If  Titius  were  not  heir,  he,  along  with  A.  and  B.,  would  be  entitled  to  a 
third  of  the  farm.  But  this  third,  as  it  happens,  is  due  in  equal  parts  from  himself 
and  Seius.  Ho  cannot  get  the  part  due  from  himself ;  therefore  he  gets  only  the  half 
of  hifl  third,  %,e.,  one-sixth  of  the  whole.  The  other  half  is  divided  equally  between 
A.  and  B.,  who  thus  each  get  one-third  plut  one -twelfth,  or  five- twelfths,  TiUos  getting 
two^twelfths.     (D.  80,  116,  1.) 

Titius  and  Gaius  are  co-heirs,  Titius  having  one  ounce  and  Gains  eleveft  ounces. 
A  farm  is  given  them  as  a  legacy.  In  what  proportion  will  they  enjoy  the  legacy  ; 
Titius  as  heir  cannot  owe  to  himself  any  part  of  the  farm,  but  Gaius  can  owe  him 
eleven-twelfths  of  the  fann.  Gaius  cannot  owe  himself  any  portion  of  the  farm,  but 
Titius,  as  heir  for  one- twelfth,  may  owe  him  one -twelfth.  Thus  Titius  gets  eleven- 
twelfths  of  the  farm,  and  Gains  one- twelfth,  and  they  take  the  legacy  in  shares  inversely 
as  their  shares  of  the  inheritance.     (D.  30,  84,  12.) 

A  slave  could  not  be  a  legatee,  except  for  aliment. 

An  annuity  for  aliment  was  left  to  a  person  who  was  condemned  to  the  mines,  but 
afterwards  pardoned  by  the  Emperor.  Held  that  he  was  entitled  to  payment  for  the 
time  he  was  a  convict,  as  well  as  for  future  years.     (D.  34,  1,  11.) 

A  slave  is  to  be  freed  after  a  certain  time,  and  meanwhile  a  legacy  of  aliment 
is  given.  Held  that  before  he  attains  freedom,  he  may,  according  to  a  rescript  of 
Severus  Antoninus  (D.  33,  1,  16),  claim  the  allowance.  (D.  30, 118,  1.)  Even  if  the 
slave  dies  before  the  time  fixed  for  his  manumission,  what  has  been  given  him  as  an 
allowance  cannot  be  demanded  back  by  an  heir  from  the  co-heir  who  made  the  allow- 
ance.    (D.  10,  2,  39,  2.) 

Can  the  slave  of  a  sole  heir  be  legatee  ? 

Whether  a  legacy  we  leave  to  a  person  in  the  potestas  of  the  man  we 
appoint  our  heir  is  a  good  one,  is  questioned.  Servius  approves  of  the  view 
that  it  is  good,  but  thinks  the  legacy  disappears  if  he  is  still  in  potestate  at 
the  time  when  the  legacies  usually  vest.  Whether,  therefore,  the  legacy  is 
unconditional,  and  in  the  lifetime  of  the  testator  he  ceases  to  be  in  ih^  potestas 
of  the  heir,  or  whether  it  is  conditional,  and  that  happens  before  the  con- 
dition is  fulfilled,  in  either  case  he  Holds  the  legacy  is  due.  Sabinus  and 
Cassius,  on  the  other  hand,  think  a  legacy  can  rightly  be  left  conditionally, 
but  not  unconditionally.  Although,  they  say,  he  might  in  the  testator's  life- 
time cease  to  be  in  the  potestas  of  the  heir,  yet  on  this  ground  the  legacy 
ought  to  be  understood  to  be  void,  that  it  would  have  no  force  if  the  testator 
died  at  once  after  making  the  will ;  and  it  would  be  absurd  to  say  that  it 
took  effect  because  he  dragged  out  his  life  longer.  The  authorities  of  the 
opposing  school,  again,  think  that  not  even  conditionally  can  the  legacy  be 
a  good  one ;  because  we  can  owe  nothing  to  those  we  have  in  our  potestas 
any  more  conditionally  than  unconditionally.     (G.  2,  244.) 

Whether  a  legacy  we  leave  to  a  slave  of  our  heir  is  a  good  one  is  questioned. 
It  is  agreed  that  an  unconditional  legacy  is  void,  and  that  it  goes  for  nothing 
that  in  the  testator's  lifetime  the  legatee  went  out  of  the  potestas  of  the  heir ; 
because  since  the  legacy  would  have  been  void  if  the  testator  had  died  at 
once  after  making  his  will,  it  ought  not  to  take  effect  merely  because  the 
testator  lived  longer.  A  conditional  legacy,  however,  is  a  good  one ;  so  that 
we  must  ask  carefully  whether  at  the  time  the  legacy  fell  due  the  slave  was 
not  in  the  potestas  of  the  heir.    (J.  2,  20,  32.) 
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is  appointed  heir,  a  legacy  can  rightly  be  left  to  you.  I^  however,  yoa 
become  heir  through  him,  the  legacy  vanishes ;  because  you  cannoc  owe 
yourself  a  legacy.  But  if  the  son  is  emancipated  or  the  slave  manumitted 
or  transferred  to  another,  and  himself  becomes  heir  or  makes  another  heir, 
then  the  legacy  is  due.     (G.  2,  245.) 

On  the  contrar>',  if  a  slave  is  appointed  heir,  there  is  no  doubt  that  even 
an  unconditional  legacy  to  his  master  is  a  good  one.  For  even  if  the  testator 
died  at  once  after  making  the  will,  yet  the  legacy  is  not  understood  to  vest  in 
him  that  is  heir ;  because  the  inheritance  is  distinct  from  the  legac>',  and 
through  the  slave  another  can  be  made  heir,  if  before  he  enters  on  it  by  his 
master's  orders  he  is  transferred  to  the  potesias  of  another,  or  by  being 
manumitted  is  himself  made  heir.  In  these  cases  the  legacy  is  good.  But 
if  he  remains  in  the  same  case,  and  enters  by  order  of  the  legatee,  the  legacy 
disappears.    (J.  2,  20,  33.) 

III.  Unlawful  objects,  or  purposes,  or  conditioDS. 

1.  A  tluDg  cannot  be  acquired  twice  by  a  lucrativa  eatiscu 

If  what  belongs  to  another  is  left  as  a  legacy,  and  in  the  testator's  lifetime 
the  legatee  becomes  its  owner,  then  if  the  ground  of  its  ownership  is  purchase, 
he  can  under  the  will  obtain  the  price  by  an  action  ;  but  if  the  ground  of  his 
ownership  is  gainful  {litcrcUivay-Ai  it  is  a  gift  for  instance,  or  any  other  like 
ground — he  cannot  bring  an  action.  The  rule  handed  down  is  this,  that  two 
grounds  of  ownership  both  gainful  cannot  meet  in  the  same  man  with  regard 
to  the  same  thing.  On  this  principle,  if  under  two  wills  the  same  thing  is 
due  to  the  same  man,  it  makes  a  difference  whether  he  obtained  the  thing  or 
its  value  under  one  will.  If  he  obtained  the  thing  he  cannot  bring  an  action, 
because  he  has  the  thing  on  a  ground  that  is  gainful ;  but  if  he  obtained  its 
value,  he  can  bring  an  action.    (J.  2,  20,  6.) 

To  acquire  a  thing  lucrativa  causa  is  to  obtain  it  without  a  Falnable  considemtioii. 

If  a  man  has  another  man's  farm  left  him,  and  buys  the  ownership  oi  it 
without  the  usufruct,  and  the  usufruct  cbmes  to  him,  and  thereafter  he  brings 
an  action  under  the  will,  Julian  says  he  can  rightly  bring  the  action  and 
demand  the  farm,  because  in  his  demand  the  usufruct  holds  the  place  ot  a 
servitude.  But  it  falls  within  the  duty  of  the  judge  to  order  the  value,  less 
the  usufruct,  to  be  made  good  to  him.    (J.  2,  20,  9.) 

In  this  case  the  assumption  is  that  the  usufruct  is  obtained  without  valuable  gcb- 
sidcration.  In  strict  law,  this  was  inunaterial  in  an  action  brought  for  ownefship,  the 
usufruct  being  viewed  as  a  servitude.  But  although  technically  a  servitude^  the 
usufruct  was  substantially  a  fragment  of  the  ownership,  and  therefore  the  l^^afeee  va* 
allowed  to  recover  only  the  value  of  the  reversion,  i.e.,  deducting  the  usufruct  or  life- 
interest 

2.  Legacy  left  by  way  of  penalty. 

To  leave  a  legacy,  or  to  revoke  it,  or  to  transfer  it  by  way  ot  a  penalty, 
was  useless.  A  legacy  is  left  by  way  of  a  penalty  when  it  is  left  in  order  to 
coerce  the  heir,  and  to  make  him  do  or  not  do  something.  An  instance 
is  if  a  roan  writes  thus  :  ^'  It  my  heir  bestows  his  daughter  in  marriage 
on  Titius  ;"  or,  on  the  contrary,  **  If  he  does  not  bestow  her,  let  him  give 
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lo  mtrd  to  Seius ;"  or  if  he  writes  thus,  ^  If  my  heir  aUenates  the  slave 
Sticfaus  ;*  or,  on  the  contrary,  **  If  he  does  mot  alienate  him,  let  him  give 
Titiiis  to  aurHJ*  So  much  was  this  rale  observed  ^at  very  many  imperial 
constitutions  point  out  that  not  even  the  Emperor  himself  will  accept  a 
legacy  left  him  by  way  of  penalty.  Even  under  a  soldier's  will  such  legacies 
did  not  take  effect,  although  in  other  cases  the  wishes  of  soldiers  in  drawing 
up  their  wills  are  dosely  observed.  Nay,  even  a  grant  of  freedom,  it  wa» 
held,  could  not  be  made  by  way  of  a  penalty.  More  than  that,  not  even  an 
heir  could  be  added  by  way  of  a  penalty,  as  Sabinus  thought ;  as  if  one  were 
to  speak  thus,  "  Let  Titius  be  heir.  If  Titius  bestows  his  daughter  on  Seius 
in  marriage,  let  Seius  also  be  heir ; "  for  it  made  no  difference  in  what  way 
Titius  was  coerced,  whether  by  giving  a  legacy  or  by  adding  an  heir.  But 
of  such  niceties  as  these  we  do  not  approve.  We  have  therefore  settled 
generally  that  what  is  left  or  revoked  or  transferred  to  others,  although  by 
way  of  a  penalty,  is  to  differ  in  no  point  from  all  other  legacies  as  regards 
the  giving  or  revoking  or  transfer,  except,  of  course,  things  impossible  or 
forbidden  by  the  sututes,  or  otherwise  disgraceful;  for  dispositions  of 
this  sort  by  testators  the  views  of  my  times  do  not  sufier  to  take  effect 
(J.  2,  20,  36.) 

8.  Bestraint  on  the  liberty  of  the  legatee. 

A  legacy  was  made  to  a  person  on  condition  that  he  ahonld  always  dwell  In  the 
ttme  oity,  near  the  tomb  of  the  deceased.  The  legacy  is  valid,  bat  the  condition  b 
void.  (I).  85, 1, 71,  2.)  But  rooh  a  restriction  maybe  imposed  on  freedmen  who  get 
a  legacy  of  attnient ;  so  that  if  they  neglect  the  testator's  injnnctions,  fheir  aUtnent 
may  be  stopped.     (D.  84, 1, 18,  5.) 

4*  Restraint  on  alienation  of  property. 

In  terms  of  a  rescript  of  Seyems  and  Antoninns,  a  general 
or  absolute  prohibition  of  alienation  of  property  left  by  legacy 
was  Yoid;  bnt  if  the  restriction  was  made  in  the  interest  of 
children,  freedmen,  heirs,  or  any  specified  person,  it  was  upheld 
— without  prejudice^  howerdr,  to  the  creditors  of  the  testator. 
(D.  30, 114, 14.) 

JnHns  Agrippa  in  his  wHl  enjoined  hb  heir  not  to  mortgage  nor  in  any  manner 
alienate  his  burial-ground  and  suburban  residence.  Ss  daughter  was  heir,  and  died, 
leaving  a  daughter,  her  heii;  who  in  torn  died,  appointing  certain  persons  not  In  the 
family  her  heiis.  All  this  time  the  property  in  question  had  ncrer  changed  hands. 
7n]]a  Domna  was  niece  to  Julius  Agrippa.  Could  she  claim  under  the  will  of  Julius 
Agrippa  agilnst  the  heirs  named  fai  his  granddaughter's  will,  on  the  ground  that  the 
condition  against  alienation  had  been  broken  f  No,  beeause  the  prahlbition  In  the 
will  was  absolute  and  unqualified,  not  limited  by  any  objeot^as,  to  keep  the  propert;^ 
hithefamfly.    (D.  82,  88,  4.) 

A  mother  appointed  her  sons  heirs,  and  enjoined  them  "  on  no  account  to  alienate 
the  lands  they  would  obtain  ftom  her,  hot  to  prsserTO  then  to  their  own  family,  and 
k>  give  reciprocal  snrsitiss  to  that  effect.''  ^  Held  that  this  restriction  was  void  .«p 
account  of  its  being  absolute  and  unqualified.    (D.  82,  88,  7.) 


eoaMrveirf  jaoceitioai  simm^  ikq^  sa  rs  tn W«0S»  mk^  eaveretU. 
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A  frthflr  ftppoinled  Ui  mb  TiOm  hflfar.  THinf  IumI  tiuM  Miia.  The  firtte 
beqnafttbed  a  iMrm  to  Tltini  on  tnist  not  to  •Uen*te  it,  but  to  keep  it  in  tba  faaitf. 
Titine  died  appointing  M  heiis  Us  tiro  eoni  and  a  stiangtf  to  the  famOy.  Hddtet 
the  third  ion  ooold  mder  the  wiU  of  hie  grandfather  demand  a  third  of  tte  fvik 
(D.  80, 114, 15.) 

A  father  bequeathed  a  farm  to  his  son,  forbidding  liim,  dmring  kit  Itfe,  to  nD,  gift 
away,  or  pledge  the  lend  ;  adding,  that  if  he  acted  against  his  will  the  fson  ihoiild  go 
to  the  Bxchequer ;  for  the  prohibition  was  imposed  in  order  that  the  fann  sbookl  asffcr 
go  oat  of  the  f amil J.  On  aooount  of  the  limits  (ittrui^  Aw  2»/^  it  was  held  that  thtaoo 
oaaldhegueath  the  property  even  to  persons  not  in  his  family.    (D.  82,  88,  8u) 

A  testator  bequeathed  lend  with  a  shop  to  fifteen  of  Us  freedmen  by  asms,  snd 
added,  **  I  wish  them  to  have  and  hold  on  the  condition  and  terms  that  no  one  of  tbeai 
shall  seD,  give  away,  or  in  any  other  manner  dispose  of  his  share.  If  anythiiig  is  doss 
against  this  injnnction,  then  I  wish  the  portions  so  dealt  with  to  beloog  to  the  town  of 
Tnsoolom."  Some  of  the  freedmen  sold  thehr  shares  to  two  of  the  ]oint-tenant%  tai 
these  two  dying,  left  Gains  Seine  (who  was  not  one  of  the  freedmen)  their  heir.  TUi 
was  not  a  forfeitnre  to  the  town  of  Toscnlnm,  beteose  it  is  ooosistemt  wifch  the  viD 
that  a  freedmen  might  sell  to  hii  fellow-freedman  (althoqg^  not  to  a  steangec) ;  «1 
a  freedmen  was  not  forbidden  to  leave  what  he  had  boo|^t,  but  only  wbaX  he  kiA 
acquired  from  the  win  of  the  deoeased  patnm.     (D.  82,  88,  5.) 

A  testator  appointed  heirs  Ids  son  and  Us  son's  ohildren,  who  were  emandpsfr^, 
and  said,  "  My  will  io  that  my  hooses  be  neither  sold  nor  mortgaged  by  my  hdrii  bat 
that  they  remain  intact  for  ever  to  them  and  their  children  and  grandchildren.  If  oi? 
of  them  desires  to  sell  or  mortgage  his  share^  it  shall  be  lawful  for  him  to  sell  ormMV 
gage  to  Us  co-heir.  Whatever  any  of  them  does  against  this  will  shall  be  null  asd 
Toid."  The  son  borrowed  money  from  Flavia  Dionysia,  and  the  honses  being  in  tk 
hands  of  tenants,  delegated  to  her  the  rents  dne  to  him.  Was  this  a  Tiobtion  of  tha 
tmst  f  No ;  a  conveyance  of  the  rents  was  not  a  sale  or  mortgage  within  the  meuiBf 
of  thetrost  The  creditor  Flavia  acquired  no  right  tn  rem,  but  only  a  right iafcr 
sfmam  against  the  tenants  ;  and  what  the  testator  forbade  was  an  alienation  of  theoos't 
interest^  wUch  was  a  right  in  renu    (D.  81,  88,  16.) 

When  property  is  settled  in  the  manner  shown  in  these 
examples,  the  trust  is  kept  alive  so  long  as  there  is  anj  person 
in  the  family  to  take  under  it ;  but  the  last  member  of  the 
fiunily  can  dispose  of  it  freely.  (D.  31,  78,  3.)  This  amonntoi 
to  a  yexy  strict  entail,  as  in  the  event  of  any  attempt  beiog 
made  to  defeat  the  trust,  the  person  next  entitled  could  recover 
the  property  from  a  purchaser  or  anyone  in  whose  possession  it 
was.  (D.  31,  69,  3.)  Emancipated  children  claimed  under  trusti 
for  a  ''&mily;"  and  failing  direct  descendants,  the  agoates 
were  entitled  (D.  31,  69,  4),  and  even  the  freedmen.  (D.  31, 
77,  11.)  According  to  Justinian,  the  next  of  kin  could  cIaid 
after  the  children,  then  even  a  son-in-law  or  daughter-in4av,  if 
the  marriage  was  dissolved  by  death,  and  after  them  the  freed- 
men. But  a  testator  might  bequeath  the  property  in  a  narrower 
tine  it*  he  pleased.     (C.  6,  38,  5.) 

*'  Dearsst  wife^  I  beg  yon  to  bequeath  nothing  to  your  brothers.  Thera  wnytfo 
sisters'  sons,  to  whom  yon  may  leave  your  property.    Yea  know  that  cas  sT  f 
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brotlien  robbed  and  murdered  our  loii,  and  the  other  alio  has  done  me  harm."  The 
wife  died  inteitale,  leaving  one  of  these  brothen  her  heir.  Held  that  a  son  of  one 
of  the  sisters  eoald  ezelude  him  under  the  tmst  oontained  in  her  huaband'a  wllL 
(D.  31,  88, 16.) 

5.  Captatoriae  Institutiones  or  Scripturae. 

To  appoint  a  person  your  heir  in  order  that  he  might  appoint 
jou  his  heir,  b  illegal  (D.  30,  64 ;  D.  28,  5,  71, 1.)  This  pro- 
hibition was  introduced  bj  a  Senatus  Canstdtum^  the  name  of 
whioh  has  been  lost ;  and  the  object  was  to  prevent  rich  men 
being  entrapped  into  making  needy  adventurers  heirs  by  the 
plausible  device  of  making  reciprocal  bequests  of  all  their 
property  to  each  other.  Hence  if  the  bequest  or  appoint- 
ment was  the  result  of  mutual  affection,  and  there  was  no 
fraud,  the  Senatu9  CofuuUum  did  not  apply.     (D»  28,  5,  71,  pr.) 

"  Let  ntios  be  my  heir  if  he  shall  have  shown  and  proved  that  Maevina  was 
appointed  heir  by  him  in  his  wilL*'  This  is  void,  although  a  third  person,  BCaevius 
and  not  the  testator,  is  the  person  to  be  named.     (D.  28,  5,  72, 1.) 

"  For  whatever  part  Titios  has  appointed  him  heir,  for  the  same  proportiaa  let 
Maevios  be  n^  heir.*'  This  is  vaUd,  beoanse  it  refers  to  a  past,  not  to  a  future 
appointment,  and  therefore  cannot  have  any  fraudulent  efEeot.    (D.  28,  5,  7%  L) 

6.  Cronditions  as  to  taking  oaths. 

When  a  bequest  is  made^  sabject  to  the  condition  of  taking  an  oath,  to  do  or  not 
to  do  something,  the  Protor's  edict  releases  the  legatee  from  so  much  of  the  injunction 
as  requires  him  to  take  an  oath.  (D.  28,  7,  8,  6.)  The  reason,  says  Ulpian,  is,  that 
while  many  are  ready  enough  to  take  oaths  to  the  discredit  of  religion,  others  are 
fearful  of  the  divine  displeasure  even  to  the  point  of  superstition.  In  respect  of  one 
daas,  oaths  are  useless ;  in  respect  of  the  other,  they  are  unfair.  (D.  28,  7,  8,  pr.) 
An  exception  was  made  in  favour  of  bequests  of  freedom,  as  it  was  considered  that 
the  most  scrupulous  slave  could  not  hesitate  to  take  an  oath  for  his  freedom.  (D. 
40,  4, 12,  pr.) 

7.  Conditions  in  restraint  of  marriage,  in  addition  to  the 
usual  objections,  were  specially  obnoxious  as  inconsistent  with 
the  Ux  JuHOf  which  imposed  disadvantages  on  the  unmarried 
Btata 

When  a  legacy  or  appointment  of  an  heir  was  hampered 
by  a  general  restriction  that  the  legatee  or  heir  should  not 
marry,  the  appointment  or  bequest  was  valid,  and  the  restrict 
tion  null  and  void.  But  a  narrower  restriction  might  b« 
imposed.    (D.  36, 1,  65, 1.) 

"I  bequeath  a  farm  to  lilaevia  on  her  death,  if  she  shall  not  have  manM  * 
Although  she  manies,  she  can  at  once  demand  the  legacy.     (D.  85, 1,  72,  6.) 

An  annuity  was  left  to  a  widow  on  condition  that  she  did  not  marry  while  her 
children  were  alive.  The  condition  is  void ;  but  if  it  were  restricted  to  the  time  when 
the  children  were  under  the  age  of  puberty,  it  would  be  efiSsctiye,  and  her  mandage 
|:>efore  that  time  would  forfeit  the  legapy.    (D.  86, 1,  62,  2.) 
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A  legacy  to  MaevU  **!£  the  does  not  many  Lveiai  Titfam'*  Is  vaUd.  ^D.  S5, 1, 
64.  pp.) 

'A  oondxtlon.  **lf  ahe  doaa  not  many  Tltfaia,  or  Seioa,  or  Laoba,**  ia  alaa  bindings 
p.  86, 1,  68,  pr.) 

A  condition,  "  if  ahe  doea  not  many  ai\y  one  at  Arioia,"  b  Toid^  if  it  vaa  oalikaly 
that  the  legatee  would  get  a  husband  at  any  other  place ;  and  therefore  maniage  with 
a  man  ait  Arida  did  not  forfeit  the  legacy.    (D.  86, 1,  64, 1.) 

'A  legaoy  waa  left  by  »  husband  to  his  ivlfe  on  condition  that  she  did  not  man; 
•gain;  and  that  if  she  did,  ahe  should  hold  the  legaoy  in  trast  foraofther.  Gtnv 
(P.  82, 14)  says  the  condition  is  valid,  and  the  widow,  on  marrying^  must  give  up  tlw 
legaqjr.  Julian,  on  the  contrary,  says  that  the  wife  is  entitled  to  the  legacy,  free  from 
thetnist    (D.  86, 1,  22.) 

A.teatajtorbe(iaeatbedtoTitia200atifv<if  she  did  not  marry,  and  100  if  die  did 
Sl^  macded.  Was  she  entitled  to  100  aurei  because  she  married,  and  also  to  200 
because  the  condition  was  void  f    She  got  only  200.     0,  86,  1,  100.) 

*  **  if  Seia  marries  with  the  consent  of  Titius,  I  bequeath  her  a  f^tfrn.**  Wbete 
Tltibs  dies  before  or  after  the  testator,  and  whether  he  oonsents  to  her  nanlsge  or 
no>^  Seia  can  daim  the  farm.    (D.  30,  64, 1 ;  B.  86, 1,  72»  4 ;  D.  86, 1,  28,  pr.) 

'  A  legacy  to  Seia  "if  she  marries  Titius.*'  This  condition  is  illegiil  if  Titius  ks 
parson  she  could  not  honourably  marry,  for  in  that  case  the  condition  ia  equivaleat  to 
a  prphibition  of  marriage ;  but  if  that  is  not  so,  the  condition  is  valid.  (D.  8S,  l. 
68,1.) 

The  conditions,  "if  the  legatee  marries,"  or  "if  the  legatee  has  children,'*  an 
falid,'  but  are  xeoutted  when  the  legatee  becomes  a  monk  or  nun.    (Nov.  128,  87.) 

8.  Conditions  against  morality  are  treated  as  nnlL  (D.  28, 
7,  9.) 

""If  the  legatee  does  not  redeem  his  father  from  captivity,  or  does  not  give  a  main- 
tenance to  his  parents  or  patrons.*'    Such  a  condition  is  void.     (D.  28,  7,  9.) 

A  trust  to  adopt  a  person  is  not  valid.  (B.  82,  41,'  8.)  But  a  condition  to  eoaa- 
o^teachildisvaUd.    (D.  86, 1,  92.) 

**  If  the  legatee  throws  the  remains  of  testator  into  the  sea."  Such  n  oonditioa 
Vkises  a  violent  presumption  against  testator's  sanity.  If  that  presumption  is  dearij 
rebutted,  the  condition  is  to  be  disregarded.     (D.  28,  7,  27,  pr.)  ' 

"  If  the  hebs  give  security  to  deliver  legacies  to  persons  who  are  by  law  incapsUf 
«f  faklqg  legacies.''  Ihe  condition  is  void,  and  even  il  a  promise  be  given  to  the 
legat^ea,  it  cannot  be  enforced.     (D.  28,  7,  7.) 

Begula  Catonian^ 
A  legacy  that,  owing  to  one  or  other  of  the  restrictions  stated, 
wonld  have  failed  if  the  testator  had  died  at  the  moment  c^ 
making  his  wiB,  is  not  confirmed  by  the  subsequent  remoyal  of 
the  impediment.  (D.  84,  7,  1,  pr.)  Thus,  as  we  hare  seen,  if 
^omet^g  belonging  to  the  legatee  is  bequeathed  to  bim,  he 
cannot  claim  the  legacy,  because  he  has  sold  the  thin^,  and  ai 
the  time  of  testator's  death  it  is  no  longer  his.  So  if  a  bequtt^ 
is  made  of*  statues  or  columns  that  at  the  tin>e  of  the  wiU  are 
fixtures,  and  cannot  therefore  be  bequeathed  separate  fix>m  the 
littd,  the  legacy  fails,  although  before  testator^s  death  sudi  « 
separation  may  take  place.     (D.  30,  41,  2.)    This  does  not 
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apply,  however,  io  "^^conditional  legacies  (D.  85,  1,  98),  xfor  to 
those  that  vest  (like  i^siifiruct)  at  the  entij  of  the  heir,  and  not 
at  the  death  of  testator.    (D.  84,  7,  3.) 

In  certain  eases,  the  apquiesoence  of  the  heir  xnalp^s  np  aany 
defeoi.  Thus  if  mdiMU  are  set  asid^  bat  the  hair  Aeee^ts  theiik 
and  pays  something  nnder  them,  and  allows  ndavc^- ^ifei^fal 
desired  to  be  manninitted  to  renxain' free,  they/ ar^  entitled' ^i. 
M  manumission,,    (D., 40,  5,  80;'l7-).  ,  "'■'. !.  j  !  ^i "^  ■  ■ 

.DemetriuB  charged  hU  heir  (hu  mother)  to  give  a  freedman  a  monthly  allowi^ice 
of  food  and  an  annual'  aQowaiiQe  of  olotheo.  JShe  oheerved  the  wishes  of  the  debeaaed 
for  a  long  Ume  (in  such  case  not  less  than  three  ^ioani).  '  Hel^  that  she  nfiust  conf^oa 
io  do  so,  and  i»aj  alt  arrears.    (0^6,42,1.) 

An  heir  camiot  he  compelled  to  perform  a  dd^eotiye  trust  &X%i%*  28)  ;  b^t'  v  lia 
does  80^  the  money  or  property  oimnot.be  demanded.back.    <0J  6,  'i%  2.)  '.   . 

».  RByppATION  OP  LEGAOiBa 

The  peculiarity  of  wUls  and  legacies  is,  tbat,iwbile  madia  in 
the.  lifetime  of  the  testator,  ]they  do  not  take  effect  until  bis 
death.  Hence  it  is  necessary  to  the  fini4  affect  of  a  le^^y 
tbiLt  it  be  not  x^vojked  or  rescinded.  The  revocation  of  a  legacy 
may  take  place  in  several  ways,  which  may  be  anraQged  under 
two.  he^.    (a.)  By  the  Act  of  Testator ;  (B.)  By  Events,   . 

(A,)    ReVOOATION  BT  AOT  OT  TagTATOlfe, 

L  AdempHo.  '  '   ' 

in  the  tiitae  of  Justiniain  any  legacy  could  be  revqked  by  any 
expression  of  testator's  wish  to  that  effect.    (D.  34,  4,  3,  tV)  ^ 

The  revocation  of  legacies,  whether  they  are  revoked  in  the  same  will  or 
in  codicilU^  is  valid,  whether  it  is  made  in  contrary  words,  as  when  a  man 
has  left  a  legacy  in  the  form,  ^  I  give  and  l^ve,f  he .may.rievpke  it 'byj^^dhg, 
'^  I  do  not  give,  I  do, not  leave  ;"  or  by  words  not  contrary,  that  is,  by  any 
btherwordswhatever;    Q.'i,  21,  pr.)  •,/' 

Bevx)cation  may  be  implied. 

L  J)rom  a  seriausf -quarrel  arising  between  the  t6at;atoffi;naid 
legatee  after  the  making  of  the  legacy.  . . .  , 

A  testator  g^ve  hia  ^«edman  a  legacy,  and  by  a  aubseqnenl  will  described  Um  ^ 
<'pcMtmiM"  (1)..  84,  4,  18),  or. « ungrateful"  {yngratm),  (D.  djft^  4;  26.)  Th^  b  an 
implied  revocation.  .  *  -r  ' 

Soiaslflft  to  [titiM  fitre  poonds  of  ^old.  iHtiua  aooned  hev  of  (having  eoDipked  to 
m  urder  his  father.  After  this  accusation  Seia  wrota  eodAnKi,  hot'  did  net  retoka  tfas 
legacy.  She  died  before  the- conclusion  of  tiie  trial*  It  was  shown,  however,  that  she 
was  no  party  to  the  mth  of  Tiiiutt*  father.  Held  that  the  legacy  "ind  revok^ '  (IX 
M,i.3i,"2.)  '.••'_•  .'.-. 

2.  By  the  testaWd  eubeequent  deaKngar  with  the  pijoberty 
bequeathed.  /  n  ;;     • 
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If  a  testator  leaves  what  is  his  own,  and  afterwards  alienates  it|  Cdsns 
holds  that  if  he  did  not  sell  it  with  the  intention  of  revoking  it,  it  is  none  the 
less  due ;  and  so  the  late  Emperors  Severus  and  Antoninus  decided  by  a 
rescript.  The  same  Emperors  decided  by  a  rescript  that  if  a  man,  after 
making  a  will  and  leaving  lands  as  a  legacy,  pledges  those  lands,  he  most 
mot  be  held  td  have  revoked  the  legacy,  and  that  die  legate^  tfaetcAxe,  can 
bring  an  action  against  the  heir  to  have  the  lands  released  by  the  creditor, 
li^  again,  a  man  alienates  part  of  what  he  has  left  as  a  legacy,  the  part  that 
is  not  alienated  is  due  in  any  case,  but  the  part  that  is  alienated  is  due  only 
if  it  was  alienated  with  no  intention  to  revoke  the  legacy.    (J.  2,  20y  12.) 

We  are  told  that  alienation  created  a  presumption  of  revooation,  which  it  was  for 
the  legatee  to  rebnt  (B.  Si,  i,  15.)  If  the  alienation  waa  pfompted  by  nacaeBtjr, 
the  harden  of  proving  an  intention  to  revoke  lay  on  the  heir.  (D.  82;  11^  12*)  I^ 
however,  the  testator  made  a  gift  of  the  object  bequeathed,  the  legacy  waa 
guiahed.     (D.  84,  4, 18.) 

A  father  left  his  daughter  gardens  with  all  thdr  stock.  He  afterwards  gave  1 
of  tile  slaves  belonging  to  the  garden  to  his  wife.  This  was  a  revocation  of  the 
legacy  so  far  as  these  slaves  were  conoemed,  even  if  the  gift  to  the  wife  should  not  ba 
valid.    (D.  84,  4,  24, 1.) 

8.  Scoring  out  the  name  of  a  legatee  by  the  testator  ib 
evidence  of  intention  to  revoke.  (D.  34,  4, 16.) 
•  Bnt  (1)  revocation  is  not  presumed,  when  in  a  subsequent 
imperfect  will  the  testator  does  not  repeat  the  legacy  because 
he  may  have  intended  to  revoke  the  first  will  only  in  the  event 
of  the  second  taking  effect.    (D.  82, 18.) 

(2)  A  revooation  of  a  legacy  is  not  conclusive  proof  of  an 
intention  to  revoke  a  trust  imposed  on  the  legatea  I^  there- 
fore,  no  such  intention  existed,  the  heir  must  execute  the  trust 
p.  84,  4,19.) 

IL  Tranalaiio  Legatorum  (Transfer). 
1.  A  change  in  person  of  legatee. 

A  legacy  can  be  transferred  also  from  one  to  another ;  as  when  a  man 
says,  *'The  slave  Stichus  that  I  left  to  Titius,  I  give  and  leave  to  Seios^* 
Whether  he  does  this  in  the  same  will  or  in  codicilH^  in  both  cases  the  l^racy 
to  Titius  is  revoked,  and  it  is  at  the  same  time  given  to  Seius.     (J.  3,  21,  i.) 

If  the  second  legatee  is  incapable  of  taking,  as  if  he  is  a  slave 
of  the  testator  (D.  34,  4,  20),  and  the  legacy  thus  fails,  the  first 
legacy  is  nevertheless  revoked,  because  it  was  the  intention  of 
the  testator  to  deprive  the  legatee  of  what  he  had  at  fint 
intended  for  hint    (D.  80,  84,  pr.) 

I(  however,  the  second  legacy  is  conditional,  and  the  first 
unconditional,  it  was  presumed  that  the  testator  did  not 
mean  to  revoke  the  first,  unless  the  condition  of  the  aecood 
was  fulfilled.     (D.  84,  4,  7.) 
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may  reqnir*  teonrity  from  TItliii,  beomiM  if  he  should  AUempttoaHeiifttoit,  the  hefar 
iPO>iiId  be  oompellod  to  make  H  good  to  Sehv.     (D.  84,  4,  Z,  4.) 

**I  give  end  beqae«di  &  fann  to  Titltti ;  If  Tithu  ehaU dle^  I veqnlre my  hefarto 
gife  it  to  Sempronios.''  This  is  »  good  legacy  to  Semproniin,  even  if  Titiiiethoii]d.htt 
dead  at  the  time  of  the  wilL    (D,  84,  4,  8,  pr.) 

'^  Let  my  heir  give  100  tmrti  to  Titius ;  if  he  does  not,  then  to  SemptonitiB."  U, 
horn  any  eanee^  the  lega^  doea  not  reet  in  Titine,  then,  and  then  only,  ia  the  somdne 
to  Sempronioi.     (B.  84,  4,  8, 8.) 

8.  A  change  in  the  person  charged  with  a  legacy,  as  **  What 
I  charged  Titins  to  pay,  let  Seine  pay,''    (D.  34,  4,  6, 1.) 

8.  When  the  object  of  the  legacy  is  changed.  A  testator 
appointed  his  two  daughters  heirs  equally.  To  one  he  gave  a 
pre-legacy  of  a  £urm  on  tmst  to  pay  20  aurei  to  the  other ; 
afterwards  he  gave  to  the  other  half  the  &rm.  Held  that  this 
second  bequest  was  a  revocation  of  the  gift  of  20  aurei 
(D.  32,  39,  2.) 

4  When  an  unconditional  legacy  is  subjected  to  a  condition. 

When  a  testator  leaves  100  aurei  unconditionally,  and  the 
same  amount  subject  to  a  condition,  it  is  a  question  of  his 
intention,  whether  the  second  attaches  a  condition  to  the  first, 
or  whether  the  two  are  independent.     (D.  34,  4,  9.) 

A  testator  bequeathed  a  faim  to  Tttlas  on  tnist  for  Seins.  Afterwarda  in  codieOU 
he  bequeathed  the  same  farm  to  Titins  without  repeating  the  trust.  Held  that  the 
latter  writing  is  to  be  preferred  to  the  earlier,  and  that  the  trust  is  not  due.  (D.  84^ 
4,«8.) 

(R)  Revooation  by  Events. 

L  The  failure  of  the  will  in  which  the  bequests  are  contained. 

The  legacies  fall  with  the  will,  unless  there  is  clear  proof  that 
the  testator  meant  to  bind  the  intestate  as  well  as  the  testa- 
mentary heirs. 

II.  The  death  of  the  legatee  before  the  legacy  vests  (dies 
eedit).    (D.  85,  1,  59,  pr.) 

III.  Interitus  reu — The  loss  of  a  thing,  or  its  destruction  in 
any  manner  save  by  the  act  or  fault  of  the  heir,  falls  on  the 
legatee.    (D.  30,  26,  1 ;  D.  30, 53,  5.) 

Whether  a  change  of  species — as  of  wool  into  garments, 
timber  into  ships,  and  the  like — was  such  a  destruction  of  the 
original  as  to  vitiate  the  bequest,  was  a  moot  point  between 
the  Proculians  and  Sabinians.  According  to  the  Prooulians,  a 
change  of  form  was  a  change  of  thing  (D.  32,  88,  pr.) ;  but 
}iccording  to  the  Sabinians,  the  legacy  was  due  if  the  substance 
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bequeathed  were  still  in  existence,  whatever  the  change  of 
form.    (D.  30,44,2;  D.  30,  44,  3.) 

DiVBSTiTiVJB  FAora — ^Legacy  was  in  its  nature  a  mode  or 
form  of  acqaibition,  and  therefore  divestitiTe  £Aots  are  ont  of 
place.  A  legatee  could,  of  course,  release  an  heir,  as  he  could 
release  any  other  debtor. 

One  divestitiTe  fiK^t,  however,  existed — ^time  or  conditioiu 
If  a  legacy  were  bequeathed  until  a  certain  time  or  event,  Ihe 
legatee  continued  to  be  entitled  until  the  time  or  event  came. 
Originally  swh  legacies  were  disallowed  (D.  30, 55) ;  but  Jus* 
tinian  san^tiolied  the  restriction  of  legadea  or  trusts  by.  time. 
(a  6,  37,  26.) 

Bemedisb. 

A  legstee  has  no  right  to  take  possenioii  of  the  things  bequeathed  without  Ih 
oonaent  of  the  heir ;  and  if  he  does  ao,  he  may  be  oompelled  to  refcoxnr  the  thingi  bf 
tHe  IniiriKaQiuottL^giiUrnm.  (D.  4a,  S;  1,  2.)  The  hair  miut,  howerev,  be  f«4r 
to  give  aeoor^y  for  the  liaynMot  of  tha  lflga«gfv  in  the  event  of  the  inhecitanoa  bebf 
aelrent     (D,  48,  8, 2, 1.) . 

B.  RightB  of  legatee^ 

X  Sfanple^  imoonditioiiallegaey« 

1.  If  the  beqoMt  b  of  a  apecifiothfaig,  the  legatee  eaa  reoonrer  ik  ^y  the  efdinaiy 
action  {per  vindieaHonem)  given  to  an  owner.    (C.  6,  43, 1.) 

3.  If  the  beqneat  is  not  apeeffie^  the  legatee  may  sue  the  hear  or  pegcaon  ohaiged 
frilh  the  legacy  ae  a  debtor. 

8.  In  any  caae^  the  whole  properigr  of  the  deoeaaed  fa  held  to  be  mortgaged  tu  tie 
legatees,  who  ha\re  thus  another  vesonroe,  the  ocfto  hf/potheoaria  or  utUU  8&maM. 
(C.  6,  43, 1.) 

When  there  are  aevend  heirii  the  legatee  must  aoe  eaoh  for  a  part  of  the  k^ 
proportional  to  his  share^  and  cannot  compel  the  solvent  heirs  to  pay  for  the  iDiolveai 
(D.  31,  38,  pr.) 

n.  When  the  l0gaqy  ia  not  doe  at  akoe^  tut  is  conditloBa]. 

1.  When  a  legacy  was  not  payable  nntil  a  ftttuie  time  or  events  or  the  law  ial«> 
poaed  delay  to  a  suit  for  a  legacy  actually  due,  the  heir  or  person  chaiged  migiit  bi 
required  to  promise  by  stipulation  for  the  performance  of  the  bequest^  and  that  k 
would  not  maUdonsly  destroy  ior  make  away  with  the  property.  (D.  86,  8, 1,  pr.i 
D.  36,  3, 15,  pr.)  If  the  heir  refused,  the  legatee  could  demand  to  be  put  in  pow*- 
Amcuttodiaecamta.    (D.  36,  8, 1,  2.). 

The  heir  might  be  released  from  the  necessity  of  giving  security  by  the  teitittf 
{Satit  a  Seio  patre  meo  eangi  veto.)  (D.  86,  3, 18,  pr.)  By  a  constitatfaii  of  Zm 
confirmed  by  Justinian  (Nov.  22,  41),  a  .parent  ohaiged  with  a  legacy  for  a  sUU  m* 
ndt  bound  to  give  security,  unless  npona  second  marriage^  or  by  the  expreaa iignmtitf 
of  the  testator.    (0.6,49,6.) 

2.  In  the  event  of  there  being  no  person  to  give  security,  the  legatee  ooi^  b*  ^ 
hi  possession,  to  see  that  the  produce  was  only  gathered,' and  not  made  away  irith  ^ 
thehfiir.    (D.  36,  4,  5,  22.) 
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INTERPRETATION   OF   WILLS   AND    LEGACIES.  9S*3 

INTERPRETATION  OF  WILLS  AND  LEGACIES. 

Evert  qaestioQ^' of  interpretation  is  a  question  of  the  ezistenoe 
of  a  right,  duty,  iuveatitrve  fact,  etc.,  and  mighty  therefor^ 
properly  find  a  place  nnder  one  or  other  of  these  resp^ctiye 
heads ;  but  it  is  convenient  to  gather  together  instance(el  from 
various  departments  to  illustrate  the  general  principles  of^  in- 
terpretation, so  fiur  as  such  exist.  In  one  sense^  indeed,- tbu 
whole  law  of  legacies  is  a  law  of  interpretation,  for  it  restn 
upon  nothing  except  the  will  of  ihe  testator;  and  the  natnte 
and  extent  of  the  rights  and  duties  of  the  legatee,  and  the 
question  whether  a  valid  interest  is  vested  in  him,  are  simply 
questions  of  interpretation.  Nevertheless,  there  are  some 
general  rules  that  relate  more  to  the  manner  of  interpretation 
than  to  the  results,  and  these  will  now  be  discussed  undcfrthfi 
following  heads : —  ;  / 

A.  When  the  testator's  intention  is  clearly  and  sufficiently 
expressed,  but  if  literally  interpreted  involves  illegality,  or 
absurdity,  or  injustice. 

B.  When  the  testator's  intention  is  clearly,  but  not  com- 
pletely, expressed. 

a  When  the  testator's  intention  is  ambiguously  expressed. 

The  rules  to  be  stated,  unless  when  the  contrary  is  expressed, 
ate  to  be  understood  as  applicable  to  the  interpretation  both  of 
wills  and  legacies. 

A.  When  a  testator  has  expressed  his  intention  in  language 
clear  and  sufficient,  his  intention  is  to  be  carried  out  (D>32, 
25, 1.)  The  language  of  the  testator  is  to  be  construed  in  its 
ordinary  sense,  and  if  that  sense  yields  an  intelligible  meaning, 
no  evidence  is  admissible  to  show  that  the  testator  used  the 
words  with  any  peculiar  significatioiL     (D.  30,  4,  pr.) 

A  teatator  bequ^Athed  funiHiize  {mpdlex).  He  was  aooostomed  to  ooiuidflr  iflfwr 
aod  garments  m  incladed  in  that  word.  Servins  held  that  these  things  oonld  not 'be 
budnded  in  a  legacy  of  ''londinre  "  simply ;  the  language  must  be  oonstraed  adboid- 
ing  to  ordinaiy  nsage^  and  not  follow  the  idiosyncrasies  of  indiTidnals.  Tnbeto  dis- 
agreed with  this  rule,  as  it  might  defeat  the  testator's  intention ;  bat  it  was  approTed 
by  Odstu,  and  inserted  in  the  Digest     (D.  8d»  10,  7,  2.) 

A  usstator  bequeathed  i^  u$^fnt€t  of  land  to  his  wife^  charging  her  after  her  death 
to  give  the  land  to  his  heirs.  Now,  as  the  wife  is  left  only  a  nsnfniot^  which  (Has 
with  herself,  it  is  impossible  that  she  can  folfil  the  trust.     Is  then  the  tMtt/ruct  t*  he 


Digitized  by 


Google 


954  WILLS  AND  LEGACIES. 

enlarged  into  cwMrMp  in  older  that  the  trost  may  be  effeotual  t  No,  the  testator*i 
meaning  is  plain ;  he  gtrea  only  a  nsofraot,  and  it  la  not  to  be  enlarged,  although  the 
•ffect  of  interpreting  it  literally  is  to  defeat  the.tnut     (D.  38,  2,  25.) 

To  the  rule,  cub  here  laid  down,  there  are  two  general  heads 
of  exception — (1)  when  the  directionB  of  the  testator  are 
fllegal,  but  his  wishes  could  be  carried  out  in  accordance  with 
law ;  and  (2)  where  it  can  be  proved  that  his  real  intention 
differs  from  the  apparent  scope  of  his  words. 

L  When  a  disposition  is  expressed  in  a  form  conflicting  with 
law,  bat  may  be  carried  ont  in  a  legal  manner.    (D.  34,  5,  24.) 

A  father  dying  left  a  son  and  daughter,  and  charged  his  daughter  by  his  will  that 
she  ahoold  not  wakt  a  will  nntil  she  had  children.  This  command  was  illegal,  beoaose 
a  testator  oonld  not  prohibit  a  legatee  making  a  wiU.  The  Smperor,  in  eooBtraiag 
this  ease,  said  the  testator  meant  that  his  daughter  should  be  at  liberty  to  prefer  her 
children  to  her  brother  as  hein,  but  no  other  persons }  just  as  if  he  had  said  that  she 
should,  in  the  event  of  her  dying  without  children,  give  up  her  proper^  to  her 
bcolhev.    The  words,  therefore,  were  construed  aa  a  trust    (D.  86, 1,  74,  pr.) 

Titios  left  his  property  to  Gains,  charging  Qaius  to  make  Maeviua  his  heir.  TUs 
charge  was  illegal,  as  no  one  could  prescribe  to  another  person  who  should  b«  his  heir, 
hut  it  was  construed  aa  a  trust  to  give  the  property  to  Maevlus  on  the  death  of  Gaios. 
p.  80, 114,  6 ;  D.  86, 1, 17,  pr.) 

A  testator  appointed  two  hevs,  his  son  and  daughter.  He  requested  the  daughter 
to  take  aa  a  prelegacy  y^om  A«rM{^  the  villa  of  Gasa,  and  his  son  to  take  certain  lands 
«IfO  from  himieHf  as  a  prelegapy.  A  legacy  could  not  be  charged  by  an  heir  on  Urn- 
self  i  but  this  disposition  is  read  as  if  the  words  {from  himH^)  were  omitted,  in  which 
case  the  prelegacies  would  be  valid.    (D.  81, 84,  1.) 

IL  When  the  literal  rendering  of  a  wiU  conflicts  with  or 
▼ariee  from  the  proved  intention  of  the  testator^  the  intention 
IB  to  be  preferred  to  the  words. 

L  In  determining  the  person  by  whom  or  to  whom  a  legacy 
is  to  be  given,  regard  is  to  be  had  more  to  the  nature  of  the 
legacy  than  to  the  names  mentioned. 

Jilianus  Severus  died  leaving  several  heirs,  and  bequeathed  to  his  fbater-eoo  50 
mtf^i,  to  be  paid  by  Julius  Maurus,  his  tenant^  out  of  the  rent  due  by  him.  He  also 
left  a  legacy  to  Maurus.  Held  that  the  heir,  and  not  Maurus^  was  charged  with 
the  kgaoy,  as  the  object  of  the  testator  was  simply  to  point  out  tlie  source  from  wiueh 
the  lagacy  was  to  be  paid.    (B.  82,  27,  2.) 

A  legacy  to  mJUiurfamUiaa,  if  he  continues  in  his  father's  potetUu,  is  held  to  be  a 
dhnsot  bequest  to  the  father,  p.  85, 1,  42.)  On  the  other  hand,  a  legacy  to  a  ;Qiw- 
fmuMu  to  be  paid  to  him  («t  ipti  mH/wOwr)  cannot  be  sued  for  by  the  jiirtlgi/iiaiiVMit 
(D.  86,  2, 14,  2.) 

A  testator  ohaiged  his  hehr  to  pay  the  taxes  of  Titaus.  Titius  is  the  legatesb  not 
the  tax-gatiierer,  as  it  was  for  the  benefit  of  Titius  the  le«aoy  was  OHMla.  (D.  SS;  ll, 
22.) 

A  testotor  bequeaths  10  otim  to  Titius  to  disohazge  a  debt  of  that  amount  due  hj 
testator  to  Sempronius.  Is  Sempronius  entitled  to  the  legacy  f  Ko^  because  he  his 
his  action  against  the  heir,  and  it  is  nothing  to  him  that  the  testator  has  dirsoted  a 
legatee  to  pay  it    The  heir  is  the  real  legatee,  and  he  can  sue  Titius  to  loMe  him  ts 
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mirevy  lor  ue  whmot,  ne  aho  ocmia  oompai  h«im  to  pay  ue  dedCp     fiJ.  8U,  w,  o, } 

BCmvIw  !■  faroty  te  Tltlcw.  MaeHw  beqiiMtbi  a  mm  to  a  legatee  to  pay  the 
debt  hg  which  he  !■  snreiy.  Tltins  and  the  heir  of  MaeTins,  or  either  of  them,  can 
compel  the  legatee  to  pay  the  debt.    (D.  80,49,7.) 

Maeiiiui  ii  earety  for  Ttthie  to  Sempronioe.  Maeviue  beqaeaths  the  debt  to 
SempNoinC  Sempronioe  it  not  legatee,  but  Titiiis  ii,  for  the  amomit  of  the  debt 
(D.  80,  49,  6.) 

A  teitator  reqnireo  one  of  aeveral  oo-hain  to  pay  all  the  debti  doe  by  him.  The 
erediton  eannot  ene  on  the  will,  but  the  oo>hein  oan.    (D.  80,  69,  S ;  D.  84,  8,  7,  8.) 

When  one  of  aeTeral  joint-debtors  is  rekaaed  by  way  of  legacy,  it  it  a  qneetion  of 
inteMion  whether  tide  ie  a  releaee  of  the  debtors  that  are  not  named.  If  the  debtors 
are  partners,  and  one  cannot  be  released  without  the  other,  it  is  preeomed  that  the 
testator,  in  releasing  one,  meant  both.  (D.  84,  8, 8,  4.)  But  if  the  joint-debtors  are 
not  partners,  and  so  one  may  be  released,  leavfaig  the  rest  boond,  the  presomption  is 
that  only  the  debtor  that  b  named  is  released,  bat  that  presomption  may  be  rebotted 
by  Cffidence  of  the  testator's  intention  to  release  alL      (D.  82,  11,  20 1  D.  82,  11,  21.) 

A  testator  left  as  hein  his  iuior,  his  brother,  and  others.  To  the  tutor  he 
bequeathed  10  munei,  of  whiob  he  had  been  out  of  podLct  for  the  brother.  Held  that 
the  tmior  was  not  a  legatee,  becaose  the  sun  left  was  only  the  amount  oif  his  debt» 
andalegaoytoaoreditOTisinTain  (D.  84^  8,  28»  10),  bat  the  brother  is  legatee  for 
the  sun.    (D.  84,  8,  28,  11.) 

2.  The  context  may  show  that  the  testator's  intention  differs 
from  the  literal  rendering  of  his  wiU. 

ntias  appointed  as  heirs  Seb  his  wile  and  KaeWa.  Seia  had  one-twelfth,  and 
BCaOTia  eleyen-twelfths.  He  sUted  that  his  body  was  to  be  deliTcred  to  his  wife,  to 
be  boiied  by  her  in  a  partionlar  field,  and  a  monument  was  to  be  baUt  to  the  valoe  of 
40  mtrtL  The  share  of  Seia  came  to  150  cram,  and  it  was  held  that  although  the 
ooustr  action  of  the  tombstone  was  specially  chaiged  to  Seia,  the  testator  could  not 
have  intended  her  to  pay  so  much  as  40  out  of  150  aurei  ;  and  the  true  oonstruction  of 
the  will  was  that  Seia  should  pay  one-twelfth,  and  Maevia  eleven-twelfths  of  the  40 
«vrek     (D.  82,  42.) 

"  I  eharge  my  sons,  if  either  of  them  dies  without  leaving  children,  to  give  his 
share  of  my  inhOTitanoe  to  his  surviving  brother;  and  if  both  die  without  leaving  chil- 
dren, I  wish  my  property  to  go  to  my  granddaughter  Glaudia."  The  first  that  died 
left  a  son,  the  surviving  brother  left  no  children.  If  the  words  are  read  strictly, 
Olaudia  will  get  nothing ;  but  it  was  held  that  the  true  meaning  was  that  Claudia 
should  take  the  share  of  whichever  brother  died  nhildlnss,  and  therefore  she  gets  one- 
haUofthehiheritance.    (D.  88, 1,  67, 1.) 

3.  Evidence,  outside  the  will,  may  show  that  the  testator's 
words,  if  construed  literally,  would  defeat  his  intention. 

A  testator  bequeathed  to  a  person  above  fourteen  and  under  twenty-five  a  legacy 
when  he  should  have  reached  puberty.  It  was  held  that  by  puberty  the  testator 
meant  foU  age  ;  namely,  twenty-five.    (D.  82,  50,  5.) 

A  testator  bequeathed  to  his  concubine  a  farm,  with  its  bailiff  his  wife  (oonlii- 
bemaUi)  and  children.  Do  children  include  grandchildren  ?  Gonerally  not  (D.  50, 
16,  220,  1),  but  in  this  case  it  was  held  to  include  grandchildren,  in  order  to  prevent 
their  separation  from  the  mother,  because  if  the  literal  construction  were  adopted, 
the  bailifTs  children  would  go  with  him  to  the  legatee,  and  his  children's  children 
would  belong  to  the  heir.  It  was  presumed  that  the  testator  did  not  wish  to  brsak 
up  the  family.     (D.  82,  41,  5.) 


farm,  to  go  after  th«ir  death  to  their  chiUieft  {JOui  By  her  will  she  alao  ehaiyid 
her  heki  to  maaumit  Pampfai]%  the  natuviil  daoghtor  of  Pamphihiit  Pimphilii^ 
after  his  kgaoy  veated,  made  a  will  a|>polntiiig  Maevios  heir  en  tnat  to  almisadBr  Ua 
share  of  the  farm  to  Pamphila  as  soon  aa  she  wag  fret^  Hdd  that  Pampltft^  took 
direetly  mider  the  wiU  of  the  testatrix  nuder  tbe.BMM  of  <*^ihlre&,"  allhM^ 
being  bam  in  aUTeiy,  she  covld  Hot  be  a  IsplMbate  child  of  PMBphilunk  (fktU 
88,12.) 

A  testator  beqtiealiied  to  "his  freedmte"  thi»  aUowaaoe  oiieoc^aad-iittMrtWiVB 
he  had  been  aeonstomed  to  give,  them^  One  of  the  f^eiddiDeli  mm  Kwmyi&m  jeaas  om. 
his  own  business,  with  the  peBniasioa  of  testator,  eM  Of  eoorse  duiii^.tbat  time 
rooeived  nothing;  but  to  hhn,  as  to  the  othbr  hefedmu^  IhotiatHtor  g«?e  o  IsgMgroff 
5  aurm.  Held  tha^  notwithstandhag  hia  abseniMi  the  freedmiii  .wip  eotitlad  to 
participate  in  the  legfl^  (MF  food;  etc.     <D..  M/ 1, 1&)  ^  ^ 

Titia  on  her^telkth  bequeathed  to  all  hetf  Jaoedmen  andfiraadwomstt  tbaaUowoiioi 
of  food  and  dotiice  she  had  been  aooastoinedtorifiako:*ot]Mttrinhta'liletiaM^  At 
her  aobouhts  showed,. only  thfoe  (MF  iliem.w<Bce  in veteipitff  Mioh xUpwaaee  at  th# lima 
of  lier  death  ;  nevertbdeH,  all  get  the  bi9neAt,of  .the  bgaoiT^  i  <I>.  81^  1, 15,  2.)    j. 

A  testator  eharged  Ua  heir  to  pay  to  ^  his  fr^edibita:  a  e^taSn  anodnt  in  lle»  ol 
mainteoanoe.  ;  Two  of  Ma  freedmen;  Batma  and  Ptaiphiln,  the>.  tsetator  hod*  two 
years  before  his  deatii,  and  heM^  >ihe  uttddng  ef  the  will,  driven  ironvhis  hoiii%  and 
ceased  to  give  them  food.  They  conld  not  claim  the  legaUfr  ilnless  they  peopled  tha* 
the  testator's  feelings  towards .  them  had  afte^ards ,  become  more  friendly. , . .  (D.,  81, 
88,11.)  /    ■"  - 

B.  The  will  of  a  testator  may.  be  expressed  cl^arlyy  but  may 
not  go  tsLT  enough  to  enable  it  to  be  carried  into  effect ;  or  the 
testator  may  have  declared  tiiat  his  dispositions  are  not 
complete. 

1.  A  testator  gives  clear  and  sufficient  terms,  but  indj[cate^' 
his  intuition  at  a  future  time  to  modify  hi^  gift,;  or  make  it 
conditional. 

^ Let  Titiw  be bekvsabjeict  to  the  eonditioiiii  afterwards  stated.^  NoanohoQii- 
ditions  were  stated:  The  appointment  of  Titiua.  is  nnconcUtionaL  Justinian  gavo 
this  deoiaibn  in  oooordance  with  the  opinion  oi  Pii|>ini4n,  given  in, the  following  caaeb 
Tillages  (vf0»)  were  left  on  trust  for  the  State  ;  the  villages  had  dletinot  bonndnrios 
The  testatorsaid  that  in  anotiier  dbcmnent  he  would  specify  the  boundaries,  and  thn 
conditions  of  the  annual  games  he  wished  to  hav^c^e}>rated|  and  jt^ed  withoot  doing 
so..   Nevert^elei^,  t1;ie  legacy  is  valid.    (C.  0,  25,  8  ;  D.  81,  77,  88.) 

2.  When  one  of  several  co-heirs  is  asked  to  give  wytiiing  to 
his  co-heirs,  and  the  shares  in  which  these^  Qxe  to  take  are  not 
specified^  they  take  the  shares  in  proportion  to  th^ir  shares  ot 
the  inheritance.     (D.  86,(1^  75, 4.) 

Maevia  appointed  heirs  her  son  Gains  fur  five^eUtha,  her  daoghter  l)tia  fas 
three-twelfths;  and  her  son  Septioins  for  four-twelfth%  on  trust  ao  to  Septkiusy  if  ho 
died  under  twenty  without  leaving  children,  that  his  share  should  go  to  the  other  two^ 
Seplidns  died  under  twenty  without  leaving  children^/  jBUs  sliar9  is  not  divi^  equally 
between  CMos  and  Titia,  but  in  the  i>roportion  of  five  to  three.  .  Gaiusgets  fiv^ 
eighths  and  Titia  three-eighihs  of  the  ahare  of  Septicius,     p.  86^  1,  78,  6.) 


A  legftoj  of  a  nnmber  of  coins  (iMMwrtit  nmmmorum),  without  specifying  whail 
cohii,  li  not  void  for  imoevtftiiit^  hot  evidcnoc  It  sdmitriW^  to  akow  what  coinc  the 
tettiitor  mMnt  The  most  deoiiiTO  evidence  is  the  habits  of  the  testator,  and  nMt 
the  onstom  of  the  ooontiy. .  Regard  is  also  to  be  Iiad  to  the  disposition  of  the  tes- 
tator, the  rank  of  the  le^teei,  or  the  affectfon  or  relationship  subsisting,  between 
them ;  and  iinallj,  to  the  context  (D.  80,  50,  8.)  The  presumption  is  in  faTonr  of 
4iKii«tb»  sum  aalowM  possible.    (D.h%75.i 

Yfheh  the  kind  of  thing  is  clearly  expressed,  but  the  quantity 
is  not,'  the  general  rule  is  that  the  legacy  is  to  be  made  as  little 
onerous  as  possible  to  the  hein 

A  legacy  is  left  to  Titius  of  as  maoh  as  one  heir  gets.  Held  that  the  measure  is 
the  qnantify  taken  by  the  heir  that  has  the  smallest  share.     (D.  82,  29, 1.) 

A  testator  left  to  a  peison  his  Cornelian  farm.  It  appeared  that  there  were  two 
of  the  same  naiiie.  -  If  eld-tiiat  the  legatee  must  be  oonteiit  with-  the  souBier,  imleBS 
he  oaapcoTtthttt  tile  testator  meant  him  to  have  tli9.1aii«r  one.    (I>.  80^  80, 6.) 

But  in  other  cases,  from  the  nature  of  the  bequest,  or  from 
the  relation  between  the  testator  and  legatee,  it  was*  held 
that  the  testator  meant  to  give  as  much  as  the  words  would 
carry. 

SeiainherwiUsaid  that  if  she  Uved  she  would  do  it  herself  bnt  if  she  died  she 
raqnested  her  heirs  to  set  up  a  statoe,  weighing  100  lbs.,  in  the  temple  of  her  native 
places  with  her.  name  upon  it  In  the  temple  the  statues  were  of  bronie  or  silver.  As 
Sda  did  not  specify  the  material,  it  was  held  from  her  purpose  of  piety  that  she  meant 
the  best,  and  therefore  the  statue  was  to  be  of  silver }  not  of  gdd,  because  sooh 
statues  were  not  in  that  temple.     (D.  84,  2,  88,  2.) 

Pompeius  Hermippus  appointed  his  son  fiermippus  heir  for  nine-twelfths,  and  his 
daughter  ^tiana  heir  ^or  thrise-twelfths^  giving  each  certain  lands  by  way  of  pre- 
legaoy.  If  ^e^lli^1jyl,died  without  leaving  children,  other  lands  were  to  be  given 
to  Titiana.  Afterwards  the  testator  made  eodieUU,  caving  Titiana  certain  lands  in 
full  satisfaction  of  her  part  of  his  inheritance  and  of  what  was  left  in  his  will.  The 
property  of  Hermippus  feU  to  the  Fieous.  Titiana  took  under  the  eodicilU,  and  the 
question  arose  whether  she  would  also  take  ttie  lands  she  was  to  get  not  directly  under 
the  will,  but  in  the  event  of  her  brother  dying  without  issue.  It  was  held  that 
the  cod^eiUi  excluded  her  only  from  vdiat  she  would  have  taken  under  the  will  in 
htf  brether's  lifetime^  not  fiom  what  she  was  entitled  to  only  on  his  death.  (D.  82, 
27,1.) 

p.  When  the  testator's  intention  is  obscure  or  ambiguous. 

Ambiguity  arises  from  various  sources,  some  fix>m  the  snares 
of  language,  others  through  the  negligence  or  uncertain  views 
of  the  testator.  We  may  divide  these  sources  under  three 
heads  it— 

I.  When  ambiguity  arises  from  the  language  or  grammatical 
construction  adopted  by  tiie  testator. 

II.  When  the  operative  words  are  dear,  but  doubt  is  cast 


ment 

IIL  When  the  ambiguity  arisee  from  coDflioting  dispoaitions 
of  the  testator. 

L  Ambiguity  arising  from  language  or  grammatical  oon- 
struction. 

L  Words  importing  the  masculine  gender,  indude  the  femi- 
nine gender ;  but  words  importing  the  feminine  gender  do  not 
include  the  masculine  gender.  (D.  50, 16,  116  ;  D.  50,  16, 163, 
1 ;  D.  32,  93,  3.)  Thus,  horse  includes  ma,re  (D.  32,  65,  6) ; 
"girl"  does  not  include  **boy"  (D.  32,  8,  pr.),  nor  daughter, 
son  (D.  81,  45,  pr.). 

2.  The  past  or  present  tense  does  not  include  futurity,  but  in 
some  legacies,  as  of  aliment,  frirm  stock,  etc.,  words  of  the 
present  or  past  tense  are  regarded  as  spoken  from  the  death 
of  testator,  not  from  the  making  of  the  will. 

A  bequest  by  *  tertator  to  hit  wife  of  whateirer  he  had  given  her  or  boagfalfor  h«r 
oae,  does  not  indade  gifts  made  after  the  wilL    (D.  82,  88, 1.) 

A  legacy  of  release  to  a  debtor,  as  "  whatever  he  owed,'*  does  not  indnde  sums 
borrowed  after  the  making  of  tiie  wilL     (D.  84,  8,  28;  8.) 

3.  The  conjunction  ''  and  "  is  often  read  as  ^  or,"  and  con- 
junctive terms  are  taken  disjunctively. 

"  If  Stiohos  and  Dama,  my  sLaves,  be  mine  at  the  time  of  my  death,  then  let 
Stibhus  and  Dama  be  free,  and  have  a  certain  farm  to  themselves."  Stichns  wss  told 
or  manmnitted  by  the  testator,  Dama,  although  Terbally  conjoined  with  him,  is  en- 
titled to  his  freedom  and  the  bequest     (D.  32,  29,  4 ;  B.  28,  7,  2, 1.) 

Gaius  Seius  is  heir  for  six-twelfths,  Lucia  Titia  for  three-twelfths,  and  othsii  fr 
three-twelfths.  The  testator  charged  Gaius  Seius  and  Titia  on  Hhnr  death  to  gife  to 
Titius  and  Sempronius  one-half  of  what  he  left  them.  Both  Gaius  and  Titia  entered, 
and  Gains  died  first.  Titia  must  at  once  give  up  wliat  is  doe  out  of  the  share  of 
Seius,  and  on  her  death  what  is  due  out  of  her  own.  Here,  after  tKeir  death,  is  resd 
as  after  the  death  of  each  so  much  is  to  be  given.  (D.  86, 1,  78,  7.)  Bat  the  context 
might  show  that  the  trust  was  due  only  on  the  death  of  the  survivor.   (D.  38, 2, 84,  pr.) 

4.  The  alternative  conjunctions  *^imt!*  '^  veW*  and  *^no$" 
have  often  other  meanings,  even  oonjunctive. 

*'  I  give  and  bequeath  to  my  wife  her  ornaments  or  {sett)  whatever  I  have  got  for 
her  use.'*    Here  "  or  "  (nve)  is  equivalent  to  '*  and.*'    (D.  84,  2,  80.) 

A  woman  bequeaths  lands  toher  husband  on  tmst^  if  he  had  children,  to  themaftar 
his  death  ;  if  he  had  none,  then  to  his  or  (me)  her  next  of  kin,  or  (oitf)  even  to  thor 
freednien.  This  does  not  give  the  husband  any  power  of  ohoioe,  bat  simply  indioatM 
the  order  in  which  the  classes  named  shall  be  entitled  to  the  property.  (D.  81, 
77,  82.) 

''If  asonordanghter  iBbomtome,  letsuohbeheir;  if  neither  a  ion  nor  daughtei 
is  bom  to  me,  let  Seius  be  heir."  If  a  son  and  daughter  are  bora,  both  are  beiiif 
although  "or"  is  used.    But  the  birth  of  either  excludes  Seius.    (D.  84^  ^  li,  &) 
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5.  The  podtion  of  an  adjective  or  adjectiYe  clause  comiDg 
after  seyeral  subBtantiyes  may  create  ambiguity. 

A  woman  miMle  a  legacy  in  these  tenns :  "  QuiBqais  mihi  heret  erit»  TMae  Tectim 
meam,  mimdmn  omamentaqae  muZieftria  damnas  esto  date. "  The  adjective  **mmUebrim** 
was  in  this  inrtanoe  held  to  apply  to  "  omamenta  "  only.    (D.  34,  2,  &) 

■  "  Uxori  meae  ▼estem,  mnndum  mnliebrem,  omamenta  omnia,  aurum*  argentnnit 
guod  ^u$  CMMa  fattwn  faira*ifimjae  ettet,  omne  do  lego."  The  words  italicised  were 
held  to  apply  to  each  snfaetantive,  and  not  merely  to  anram  and  aigentum.  (D.  82, 
100,  2.) 

6.  Ambiguity  from  the  position  of  a  clause. 

*'Fandam  Seianom  heree  mens  Attio  omn  Dione  Maevii  servo  dato."  Here  the 
stave  of  Kaevius  may  be  either  joint-legatee  with  Attius,  or  may  be  himself  bequeathed 
along  with  the  Seian  &nn.  The  latter  was  considered  to  be  tike  probable  meaning  of 
the  testator,  unless  some  particular  reason  existed  for  his  making  a  legacy  to  the  slave 
of  Maevios.     (D.  84,  5,  18»  1.) 

7.  A  doubt  often  existed  whether  a  condition  was  not  meant 
to  extend  to  other  clauses  than  that  with  which  it  is  immedi- 
ately connected.  The  answer  depended  on  the  nature  of  the 
circumstances  and  on  the  context. 

A  testator  appointed  tkfiitufaTMliai,  Titius,  one  of  his  heirs,  unconditionally,  and 
gave  a  legacy  to  him,  saying  in  the  same  will,  "  As  I  have  appointed  Lucius  Titius 
heir,  so  I  wish  him  to  accept  the  inheritance,  if  he  is  released  from  his  father's 
poteUaa."  This  condition  was  held  not  to  apply  to  the  legacy,  which,  therefore,  could 
be  demanded  from  the  oo-hehrs.     (D.  86,  2,  27,  pr.) 

A  testator  bequeathed  a  house  to  his  freedmen,  in  order  that  they  might  dwell  in 
it  and  keep  up  his  name,  and  that  the  longest  liver  of  them  should  have  the  whole  | 
and  he  added  this  much  in  addition  {hoe  ampUui),  "I  wish  to  be  given  to  them  the 
Sosian  fann."  The  bequest  of  the  farm  was  subject  to  the  same  restrictions  as  the 
bequest  of  the  house.     (D.  85, 1,  108.) 

A  frcHiman  appointed  two  heirs  equally.  Us  patron  and  his  daughter — as  to  the 
dau{^ter  on  trusty  for  certain  female  slaves  of  the  patron,  on  their  manumission ;  and 
in  default  of  his  daughter,  the  freedman  substituted  these  female  slaves  as  his  heirs. 
The  daughter  refused  to  enter,  and  these  slaves  entered  by  order  of  the  patron  as  sub- 
stitutes.  Afterwards  they  were  manmnitted.  Gould  they  claim  the  half  of  the  freed- 
man's  property  t  Yes,  because  the  substitution  was  held  to  be  subject  to  the  same 
condition  as  the  trust,  that  it  was  to  take  effect  on  their  manumission.    (D.  81,  88.) 

A  condition  is  held  to  be  repeated  when  it  is  necessary  to 
the  validity  of  the  subsequent  legacy. 

"  Let  my  heir  give  Stiohus  my  slave  5  awrei;  and  if  Stichus  serves  my  heir  for  two 
years,  let  him  be  free."  Here  the  legacy  of  5  aurei  would  be  void  if  it  were  to  take 
eflEbct  before  the  slave's  freedom.  Held,  therefore,  that  it  was  doe^  sul^ect  to  the 
aame  condition  as  the  freedom.     (D.  82,  80,  2.) 

Seius  was  substituted  as  heir,  and  a  legacy  given  him  in  the  event  of  his  not  being 
heir ;  and  also  a  legacy  of  16  aurei  was  given  to  his  wife.  Held  that  the  conditian 
—if  Seius  is  not  heir^-does  not  apply  to  his  wife.     (D.  81,  89,  2  ;  D.  85, 1,  89,  pr.) 

"  Let  Stichus,  if  his  aooounts  are  correct,  and  his  wife  {ooniubemaU$)  be  free." 
Stichus  died  before  his  accounts  were  settled.    Held  that  his  wife  got  her  freedom 
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paid  the  balanoe  dne  by  Stichui,  if  Miy  Ulanoe  wm  doe.     (D.  40,  7,  SI,  1.) 

IL  A  second  great  head  of  ambiguity  arises  from  the  tes- 
tator saying  too  much. 

L  A  sum  is  certain  from  general  terms,  but  the  testator  adds 
precise  figures  that  are  not  coextensive  with  the  general  terms. 

▲  testator  beqaeAthed  to  hJ8  wife  60  tntrei,  the  eeme  qiieatity  m  he  had  ifot  with 
her.  The  real  sum  he  had  got  wae  40.  Held  that  the  fignres  were  the  objeot  of  the 
kgaoj,  and  the  reet  mere  description.  The  woman,  therefore^  was  entitled  to  the  fall 
mm  named.    (D.  88,  4,  ^,  pr.) 

"  To  Lndus  Titius  I  give  and  bequeath  the  three  poonds  of  gold  that  I  was  ascos- 
tomed  to  allow  him  in  my  life."  What  testatrix  really  allowed  Titios  was  40  oam 
ft  year,  and  a  certain  weight  of  silver  on  festive  days.  Titins  ma^  oompel  the  hein  to 
oontmne  the  allowance,  although  three  pounds  are  mentioned.  (D.  88,  1, 19,  %)  In 
thii  case  precisely  the  opposite  interpretation  was  adopted,  the  intention  of  the  testatrix 
being  to  continue  her  allowance. 

2.  When  an  accessory  is  given  in  the  form  of  a  qualifying 
clause,  it  does  not  restrict  the  extent  of  the  principal  gift. 

A  bequest  of  all  one's  slaves,  with  their  pecdiwrn^  includes  not  merely  those  thai 
have  a  peculium^  hut  also  those  that  have  not.     (D.  80,  52.) 

A  bequest  of  gold,  with. the  gems  and  pearls  in  it,  includes  the  gold  that  has  no 
pearls  or  gems  in  it.     (D.  84,  2,  II.) 

8.  An  explanatory  clause  does  not  restrict  the  operative 
words. 

A  testator  bequeathed  certain  articles  of  gold  and  silver  to  Seia  on  trust  to  give 
them  on  her  death  to  certain  of  his  slaves  ;  for,  he  added,  the  usufruct  of  these  thingi 
In  your  lifetime  will  be  enough  for  you.  The  explanatory  clause  would  make  Seia  s 
oaufructuaiy,  and  so  defeat  the  trust  to  give  the  articles  to  certain  slaves ;  but  it  waf 
held  not  to  restrict  the  bequest  of  the  ownership  conferred  directly  before  the  ezplans- 
lory  clause.  (D.  84^  2, 15.)  If,  however,  the  operative  words  had  given  a  usufnict» 
and  the  explanatory  words  had  disclosed  a  trust,  the  trust  would  have  failed.  (D.  7, 
^12  5l>.  84,2,  16;  D.  88,  2,  25.) 

A  testator  bequeathed  to  his  freedmen  and  f reedwomen  his  lands  in  the  Isle  of 
Chios,  in  order  that  they  might  out  of  the  proceeds  obtain  the  allowance  of  food  and 
slothes  he  had  made  to  them  in  his  lifetime  Modestinus  held  that  this  danse  ex- 
plaining the  object  of  the  legacy  did  not  restrict  the  operative  words,  and  that  there- 
fore the  freedmen  take  the  land  as  joint-owners,  so  tnat  before  the  legacy  vests,  the 
shares  of  predeceased  freedmen  vest  in  the  inrvivors,  and  after  the  legacy  vests  in 
the  hebs  of  deoeaaed  freedmen.     (D.  34,  1,  4,  pr.) 

4  When  to  the  bequest  of  a  class  of  things  the  testator 
adds  either  sub-classes  or  individuals,  generally  the  addition 
is  treated  as  a  superfluity,  and  therefore  not  restrictive.  (D. 
88,  10,  9,  pr.)  But  the  context  may  show  that  the  testator 
added  them  restrictively. 

A  testator  bequeathed  a  stocked  farm  (/iMuftcs  MwemelM)  with  the  fomitve  and 
slaves.  These  things  are  included  in  a  legacy  of  stored,  farm  but  Hmj  do  nol 
restrict  the  words  "  stocked  farm."    (D.  88,  7, 12,  46.) 
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6ei»  WM  appointed  h«ir,  tsoA  if  iIm  beoune  hdr,  9,  pcdflga^  wm  $1toii  %&t  of 
stooked  fMina,  with  th^ir  bailiffs  and  tbB  avrewt  of  nnte  of  tenaata.  Aftorwardi  in 
9odMai  be  added  that  he  wished  Sela  to  hare  the  fiurmi  bequeathed  ""jnat  as  thej 
aire  atoeked/'  with  impknients  of  hnsbandxy,  fumitara,  oattle,  baiUfls,  the  aneafs  of 
tenaatlk  and  atorehouseai  It  was  dear  wb«k  the  testator  made  the  eodiaiU  that  he 
bad  fotgotten  the  wi]l»  and  in  this  ease  the  words  ">ndiit  tMinietef  "  ware  held  to 
cover  only  the  classes  of  things  speoiany  enn&Mftafted.    (D.  88»  7,  20,  pr.) 

<*M7  viUa,  m  the  Hate  in  which  I  jmsmssmI  U,  with  the  farniture,  tables,  slaw, 
both  nrbaa  and  rural,  dwelling  there^  the  wines  that  shall  be  found  there  at  my  death, 
and  10  Mim,"  were  the  objeet  of  a  lega^.  Althongh  {Ua  fU  ijptepomdi^  would  be 
•qnitalent  to  domm  inttntda,  the  following  woids  show  what  the  testator  meant,  and 
the  legacy  does  not  indude  booka,  glasri  veaseis,  or  olothes.     (D.  88,  7,  18,  18.) 

A  testator  bequeathed  a  stooked  farm,  and  to  the  same  legatee  oertain  of  the 
slaves  attached  to  it  by  naoM,  It  was  considered  that  the  qpeoifio  bequest  of  oertaia 
of  the  slaves  showed,  in  the  trat  place^  that  the  testator  dkl  not  tUnk  slaves  were 
included  under  the  designation  **  stocked  farm ; "  in  the  second  place,  that  he  never- 
theless  wished  to  give  the  legatee  some  of  the  slaves  attached  to  the  fann ;  and  in  the 
third  place,  none  except  those  specially  mentioned.    (D.  88,  7,  18, 11.) 

A  testator  bequeathed  to  a  legatee  spedficaOy  two  statues  of  mdttble,  and  then 
**  all  his  marble  '*  (osmm  aiannor).  There  was  a  difference  of  opinion  among  the  jurists 
as  to  the  elfoot  of  this  bequest  The  view  adopted  by  Labeo^  Gascelllus,  Pomponius, 
and  Javdenus,  and  in  the  IMgest,  is,  that  only  the  two  statues  are  due^  as  the  words 
«<aU  marble"  must  be  restricted  to  those  named.  OfiHus  and  Trebatfais,  whoseopiniota 
was  overfilled,  said  that  all  the  marUe  statues^  as  wdl  as  those  menttoed*  were 
indndad  in  the  legacy.    (D.  84,  2, 1,  pr. ;  D.  88, 100, 1.) 

A  legatee  was  charged  to  give  food  to  the  testator's  freedmeB,  and  aherwttds  the 
testator  said,  "  To  you  I  commend  Prothymus,  Polyohroolus,  and  Hypattns^  that  thoy 
may  Hve  witii  you,  and  obtain  food  from  yoo."  litis  spedal  oommendation  does  no^ 
lake  away  the  legacy  of  food  from  the  other  freedmen,  but  is  simply  a  request  for 
spedal  regard  to  thoee  named.    (D.  84, 1,  6.) 

A  testator  bequeathed  generally  to  his  freedmen  and  fimedwoinen  food  and  house- 
room.  Ae  bequeathed  10  ounei  to  Basilica,  one  of  Ills  freedwomen,  to  remain  at  five 
per  oeitt  interest  with  two  of  her  freedmen  untU  die  was  twenty-five,  meanwhile  the 
interest  to  be  paid  her  for  aUment.  Hdd  that  she  was  not  entitled  to  aliment  under 
the  g«nenJ  bequest  to  the  freedwomen.     (D.  84, 1, 16,  2.) 

A  testator  gave  an  annuity,  during  his  life,  to  Marcus,  a  man  of  leaning.  In  his 
Will  ha  diaiged  his  wife  to  see  that  none  of  his  friends  were  in  want^  and,  moveovert 
%o  give  80  aurei  to  Bfarous.  Gould  Marcus,  as  one  of  the  friends,  claim  the  annuity 
In  addition  to  the  80  aureit  Yes,  on  account  of  the  supposed  liberality  of  the  testator 
to  a  learned  man,  and  the  smallness  of  the  legacy,  which  woald  not  haite  hntt  an 
equivalent  for  the  amount.     (D.  88, 1, 10,  1.) 

III.  Ambiguity  arises  wbeo  the  testator  makes  several  dis- 
positions that  cannot  be  oarried  ont^  eaoh  in  its  integrity. 

Where  two  injonctions  of  a  testator  are  irreconcilable, 
neither  is  to  be  given  eflfect  to.  (D*  50»  17, 188.)  I(  however, 
one  of  the  injunctions  is  contained  in  eodidUi  of  later  date, 
that  one  is  to  be  preferred.  (0.  6»  42, 19;  D.  30, 12,  3.)  But 
in  a  gift  of  freedomi  that  which  fovours  manumission,  not  that 
which  IS  later,  is  preferred. .  Thus  if  a  slave  is  ordered  to  be 
free,  and  afterwards  bequeathed  as  property,  the  bequest  is 
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of  freedom  is  proved     (D.  40,  4,  10,  1 ;  D.  40,  5,  50.) 

"  Let  TitiuB,  when  he  can,  be  tMUnr,^^  *'  Let  Titiiis  be  tulUir  if  the  ship  oomei  fioiu 
A  sia. "  These  oonditions  were  contained  in  the  aaine  docnment  The  Utter  oonditioB 
must  be  fulfilled  before  Titias  is  tulof;  ie^  not  the  least  onerous,  bat  the  moit 
recently  written  condition,  must  be  fulfilled.     (D.  26,  2,  8,  8.) 

"I  give  and  bequeath  Stiohus  to  Sempronius.  If  Sempronius  shall  notmaaomit 
StichuB  within  a  year,  let  the  said  Stichuf  be  free."  Here  the  legacy  to  Semr 
pronius  is  qualified  by  the  subsequent  conditional  gift  of  freedom.  Sempronius,  if  be 
manumits  Stichus  within  the  time,  beoomee  patron ;  but  if  he  does  not^  Stiohiu  is  fte^ 
under  the  will,  and  the  testator  is  his  patron.     (D.  40,  4,  15.) 

"Let  Tithasus,  if  he  ascends  the  Capitol,  be  heir."  "Let  Tithaaua  be  lieir.' 
The  unconditional  appointment  is  preferred  to  the  conditional,  from  the  anxiety  of  the 
Boman  law  to  prevent  the  fiailure  of  wills.     (D.  28,  6,  67.) 

1.  When  the  conflict  arises  from  mistake. 

Sempronius  Proculus  made  two  counterparts  of  his  will,  a  usual  custom  to  preKrve 
the  will  in  case  of  one  copy  being  lost.  In  one  of  the  two  counterparts  the  amoont 
of  legacy  written  to  Titius  was  100  oum,  in  the  other  50.  Frooulus  held  that  tb« 
heir  deserved  most  consideration,  and  that  the  legatee  should  take  only  50.  (D. 
81,  47.) 

2.  When  the  same  thing  was  bequeathed  twice  over  to  the 
same  person,  the  question  Was  whether  it  was  intended  as  a 
repetition  of  the  bequest,  or  as  a  double  bequest 

When  the  same  thing  is  bequeathed  twice  over  in  the  same 
document  from  the  same  heir  to  the  same  legatee,  the  heir  owee 
the  thing  only  once.  K  it  is  not  a  specific  thing  that  is 
bequeathed,  but  a  sum  or  quantity,  the  presumption  is  the 
same,  although  it  may  be  rebutted  by  clear  and  convincing 
evidence  of  the  testator's  intention  to  double  the  amount.  (U. 
30,  34,  3.) 

When  the  same  sum  is  bequeathed  in  the  same  will  from 
two  different  heirs  to  the  same  legatee,  it  is  held  to  be  due 
separately  from  each,  unless  a  contrary  intention  is  proved 
of  the  testator,     p.  31,  44, 1.) 

When  a  legacy  is  given  by  will,  and  the  same  amount  after- 
wards from  the  same  heir  in  codicUH^  the  burden  of  proving  that 
the  testator  did  not  intend  the  second  legacy  to  be  additional 
&li6  on  the  heir,  not  on  the  legatee.    (D.  22,  3,  12.) 

When  the  same  thing  is  given  in  the  same  will  to  the  same 
legatee,  but  from  two  different  heirs,  one  must  give  the  thingi 
and  Ihe  other  its  value.  (D.  30,  53,  2.)  But  when  a  £arm,  part 
of  e^doSf  was  bequeathed  specifically,  and  afterwards  generally 
the  do8  to  a  wife,  it  was  held  that  ihe  farm  was  due  only  once 
tiot  twice.     (D.  38,  4, 1,  14.) 
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W'liea  different  amounts  are  bequeathed  bj  the  same  or 
different  instruments  to  the  same  legatee,  the  nature  of  the 
legacjis  to  be  considered  in  determining  whether  the  second 
is  in  addition  to  or  in  derogation  from  the  first. 

A  testator  freed  certdn  d»Tee  by  will,  aad  bequeathed  them  10  awrei  a  month  for 
maintenance.  Afterwards  he  bequeathed  to  all  his  Ireedmen  7  aursi  m  month  for 
mabtenanee,  and  10  a^trei  a  year  for  clothes  It  was  held  that,  the  seoond  legacy 
rescinded  the  &8t.     (D.  84,  1,  18,  pr.)  : 

Paula  appointed  Callinioiis  one  of  her  helis,  and  bequeathed  10  tmrti  to  his  daughter 
Jobentiana  on  her  mairiaga.  In  codieUU  she  bequeathed  to  Gallinious  100  awreit  with- 
out saying  hoe  ampUui.  Both  legacies,  it  was  held,  were  due^  particularly  as  nothing 
was  left  to  his  daughter  by  the  eodieOH    (D.  82,  27,  pr.) 

3.  When  the  ownership  of  a  thing  is  bequeathed,  and  the 
usufiiict  of  it. 

A  fann  is'bequeathed  to  Titius,  and  by  the  same  testator  the  usufruct  of  it  If 
the  legatee  chooses  the  ownership,  the  usufruct  is  included  ;  if  he  chooees  the  usufruct, 
he  does  not  get  the  ownership.    (D.  88,  2,  10.) 

A  farm  is  bequeathed  to  Titius,  and  the  usufruct  of  it  to  Gains.  Hie  correet 
interpretation  of  this  is,  that  during  their  lives  Titius  and  Gains  hare  the  usnfruot 
jointly ;  after  the  death  of  Gaius,  Titius  or  his  heir  is  owner.    (D.  88,  2, 19.) 

4.  A  bequest  may  be  made  to  two  persons  of  things  by  class 
names,  which  to  a  certain  extent  may  cover  the  same  ground. 

'^I  give  and  bequeath  to  Titia  my  wearers,  except  those  I  have  bequeathed  to 
another  by  this  will  To  Plotia  I  bequeath  all  the  slares  bom  in  my  house,  except 
jkhcee  I  have  bequeathed  to  another."  Some  of  the  slaves  answered  the  description  of 
botli  classes  ;  they  were  weavers,  and  also  bom  in  testator's  f amfly.  These  must  be 
equally  divided  between  Titia  and  Plotia.     (D.  80,  86,  pr.  |  D.  82,  99,  6. 

To  Titius  *' clothes"  are  bequeathed,  to  Titia  *< women's  dothea."  Titius  gets 
clothes  after  deducting  women's  dothes.    (D.  84,  2, 1,  pr.) 

To  Titius  a  legacy  of  provision  is  given;  to  Grains,  of  wine.  Titius  gets  the 
provision  left  by  testator,  less  the  wine.    (D.  88,  6,  2,  pr.) 

Stichus  is  manumitted  by  will,  receiving  his  peeuUum  (which  includes  a  female 
^slave)  as  a  legacy.  The  testator  bequeaths  all  his  female  slaves  to  his  wife.  Held 
^that  this  did  not  include  the  slave  contained  in  the  peevUwn,  and  it  was  immaterial 
which  legacy  was  first  mentioned.     (D.  88,  8, 15.) 

SttchuB  is  manumitted  by  will,  receiving  his  peeulnim  as  a  legacy.  His  peeulium 
includes,  inter  alia,  Pamphilus.  Pamphilus  is  manumitted  by  wilL  Held  that  tiie 
gift  of  freedom  should  be  preferred  to  the  legacy  of  peeuliuM,     (D.  40,  4^  10,  pr.) 

A  testator  bequeathed  to  all  his  freedmen  tiieir  wives  and  children^  except  those 
he  desired  to  belong  to  his  wife,  or  bequeathed  to  her  individually.  He  afterwards 
bequeathed  to  his  wife  certain  lands  with  everything  on  them,  and  slaves  both  rural 
and  urban,  and  stewards  (aetoree),  excepting  only  those  manumitted  by  him.  Eros 
jmd  Stichus  managed  that  property  to  the  time  of  testator's  death  (as  aetoree).  They 
were  children  of  Dama,  who  was  manumitted  by  the  testator.  Do  Eros  and  Stibhns 
therefore  go  to  the  testator's  wife  under  the  description  of  aetore$f  or  to  Dama  under 
4he  description  of  their  children  ?  From  a  regard  to  natural  aflbction,  it  was  held  thai 
Eros  and  Stichus  should  be  given  to  Dama.     (D.  82,  41,  2.) 

A  testatrix  manumitted  Felidssimus  and  Felicissima,  bequeathing  to  them  the 
J^umdui  OargiUamts.    She  bequeathed  to  her  son  Titius  all  that  she  had  got  from  hli 
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oliim  it^  or  part  6t  itf  Sefehig  that  notbi^  was  left  th»  two  mainiiiuited  ilaTei 
mo&jfi  %h!h  farm,  ft  WM  Md  that  thd  general  wordts  of  the  legacy  to  TUiw  eoold  not 
deprive  them  of  the  fann  ipecifically  bequeathed  to  them.    (D.  82,  41,  8.) 

A  testator,  Mer  alia,  manmDitted  his  stewards,  and  bequeathed  their  peeuUuti  to 
thdth ;  to  ^Mrtaito  Of  hts  freedmen  he  gave  legacies,  and  to  all  a  bequest  of  food  sod 
ridmehi  Afti^  Ihe  will  a  daughttr  was  bom  faim^  sod  iH  toUcSiU  he  required  sU  the 
IdgadA  to  1kbati6  to  llie  extent  of  k  third  in  favour  of  hife  daughter  Petina.  It  vai 
held  that  the  bequest  of  food  and  raiment  cKd  not  abate,  as  presumably  it  was  imA 
b^ydttd  %hlkt  WM  required,  and  therefore  vetald  not  snffblr  abal«tteBt.  <D.  H 
1.  !»•«.) 
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BOOK   IV. 

LAW    OF    PROCEDURE. 


Thb  histoiy  of.Bomazi  .Civil  Procedure' presents  a  very  striking 
piotnre  of  the  extremely,  slow  growth,  of  Civil  Jurisdiction.  h\ 
modiern  times^  the  right  of  the.  State  to  obedience  is  in  theory 
nnquaJified;  its  absolute  sovereignty  is  recognised  as  a  moral 
and  political  axiom.  But  this  authority,  so  famihar  to  us  that 
we  no  more  feel  inconvenience  from  its  pressure  than  we  do 
from  the  weight  of  th^  atmosphere,  would  have  received  but 
scant  recognition  from  the  men  that  laid  the  foundations  of 
^Itomsb  greakttiess.  At.  the;time,of  the  XII  Tables,  the  State  did 
not  as  yet  claim  to  decide  civil  disputes,  although  it  sanctioi^ed 
'.the  use  of  force  tp  bring  an  alleged  wrongdoer  before  the 
.tribunals,'  At  an  earlier  period,  as  we  may  infer  from  the 
-peculiarities  of  the  oldest  form  of  legal  procedure— the  saera" 
*jn0filiim— <even  this  Hmited  authority  was^  denied.  The  earliest 
type  of  judicial  proceedings  is  a  mock  combat  followed  by  a 
*jr^erefioe  to. arbitration.  The  first  judges  were  simply  arbitra- 
itdre*.  Civil  jurisdiction  sprang  out  of  arbitration*  The  coercive 
.authority  of  the  State  grew  out  of  the  voluntary  submission  of 
the  subject  That  is  ihe  keynote  to  the  history  of  Civil  Pron- 
•o^jdnre  in  Borne.  Th^  development  of  this  theme  occupies  the 
'  greater  portion  of  the  present  Book. 


TROGEEDiNGS  IN   A  GIVIL  AGTION. 

:PART  I.— THE  SUMMONS.     {In  Jus  VocaHo.) 

The  first  step  to  be  taken  by  an  aggrieved  party,  is  to  bring 
the  person  of  whose  conduct  he  complains  before  a  court  of 
justice.  Looking  at  this  subject  historically,  three  epochs  are 
to  be  distinguished  : — 
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Firsts  the  Law  of  the  XII  Tables.  At  this  time  the  cam- 
mons  is  a  private  act  of  the  oomplainant,  and  disobedience  to 
the  summons  is  not  an  offence  against  the  law.  The  whole 
length  that  the  XII  Tables  go  to  is  to  legalise  the  ezerdee  of 
force  by  a  complainant  to  drag  an  unwilliiig  defendant  before 
the  court. 

Second,  The  Edicts  of  the  Prsdtors.  The  summons  is  still 
a  private  act  of  the  complainant,  but  disobedience  is  made  a 
wrong,  and  the  principle  is  now  established  that  it  is  the  duty 
ci  a  citizen  to  be  ready  to  answer  in  the  courts  of  justice  any 
complaint  brought  against  him. 

Third,  The  Imperial  Constitutions.  The  summons  is  ksved, 
on  the  application  of  a  complainant,  by  officers  of  a  court  of 
justice.  This  change  was  also  made  the  means  of  giving  noiim 
to  the  person  sued  of  the  wrong  alleged  to  be  done  by  him. 


First — Summons  according  to  the  XII  Tablaa 

The  first  of  the  XII  Tables  contains  the  provisions  abea^ 
enumerated.    (See  p.  17.) 

This  mode  of  summons  continued  down  to  the  golden  age  of 
literature  and  the  classical  age  of  jurisprudence,  and  we  find  ib 
Plautus,  Terence,  and  Horace  examples  of  the  formal  ram- 
mons — te  in  jus  voco,  ambula  in  itu.  in  iu»  MmiM,  ««j«Sfv  mi 
tribunoL 

Apparently,  by  the  law  of  the  XII  Tables,  the  defendant^  If 
he  were  the  stronger,  or  had  friends  to  help  him,  could  reast 
arrest  without  exposing  himself  to  any  punishment.  Moreover^ 
force  could  be  lawiully  employed  only  when  witnesses  weie 
called  to  testify  to  the  reftisal  of  the  defendant  to  obey  the 
summona 

A  person  on  being  summoned  oould  avoid  an  immediate 
resort  to  the  court  by  giving  bail  for  his  appearance.  The 
bi^il  waiq  called  vinde^^  and  by  taking  upon  himself  the  reepon- 
sibility  of  the  defendant,  released  him  from  arrest. 

"  For  one  of  the  better  classes  (adndm)^  let  a  man  of  the 
better  classes  be  a  vindea ;  for  a  citizen  that  is  a  mere  wopkniap 
(proUtarius),  anyone  that  wiH,"  CScero  says  acUiduui  means  a 
wealthy  inan  ((Sc.  Top.  2,  10) ;  but  it  is  thought  by  some  that 
adiiduus  means  a  person  that  had  land,  and  proletariui  a  inan 
that  had  no  land  of  his  own. 
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Anyone  that  by  himself  or  hjs  agents  inteirfered  to  prevent 
a  defendant  appearing  in  conrt  on  the  day  agreed  npon  (D.  2, 
8,  8),  was  liable  to  an  action  for  daniageft.  (D.  2,10,  l^pr,)  The 
measure  of  damages  is  the  loss  sustained  in  oons^quence  of  the 
non-appearance  of  defendant,  which  might  be  the  whole  value 
6f  the  suit,  if  it  were  lost  by  lapse  of  time.  (D^  2,  10,  8.)  An 
ezatnple  of  the  acts  so  punishable  was,  if  a  person  fipoke  an 
tinlticky  word,  and  so  deterred  the  defendant  from  appearing, 
even  althotigh  the  blame  might  seem  to  rest  rather  on  the 
defendant's  own  superstition.     (D.  2,  10, 1,  2  ) 

rV".  The  PrsBtor  enabled  a  complainant  to  get  justice  when 
the  defendant  kept  out  of  the  way  to  avoid  a  summons  There 
were  apparently  two  reasons  why  the  law  of  the  XU  Tables,  or 
rather  the  primitive  law  of  Rome,  did  net  provide  a  r^nedy  for 
this  ca;se.  In  the  first  place,  the  attitude  of  the  law  waa  to 
recognise  no  litigants  until-  they  were  actually  in  the  presence 
and  invoked  the  interference  of  a  magistrate.  The  utmoat 
length  the  laW  went  was  simply  not  to  punish  force,  when  it 
was  exercised  in  accordance  with  the  XII  Tables,  for  the  purpose 
of  bringing  a  wrongdoer  into  court  But,  in  the  second  place, 
it  was  a  characteristic  of  early  Roman  procedure,  that  ihe 
tribunals  did  not  attempt  to  lay  hold  of  anyone's  property,  but 
only  of  their  person.  Whatever  the  exact  import  of  this  may  be^ 
there. is  no  doubt  of  the  fact,  that  by  the  original  law  of  Borne 
no  magistrate  gave  execution  against  a  man's  property,  bat 
only  against  his  person.  The  exception  {jngnorU  eapio)  proves 
the  rule.  But  if  a  wrongdoer  kept  out  of  the  way  of  his  ad ver* 
saiTy,  the  only  remedy  open  to  him  was  to  seize  the  defendant's 
property,  since  he  could  not  get  at  his  person. 

It  Was  the  Prastor  that  introduced  execution  against  property. 
^He  inserted  in  his  edict  a  notice  to  the  effect  that  if  a  defendant 
'Concealed  himself  to  evade  a  summons  {l(xtitar&  fraudationU 
c€nisd)f  he  Would  order  his  goods  to  be  seized  and  sold.  (D.  4S, 
'4,  7,  1.;  D.  42,  4,  7,  18.)  The  concealment  must  be  fnr  some 
time.    (D.  42,  4,  7,  8.) 

V.  Last  of  all,  the  edicts  of  the  Pnetor  specify  the  cases 
where  a  summons  could  not  be  served. 

1.  Persons  that  cannot  be  summoned; 

(i.)  Lastly,  we  must  know  that  he  that  summons  another  to  court  can 
cairy  through  the  affair  by  force,  and  drag -thither  him  that  has  been 
Vulhmohed.'  -  By  the  Praetor's  edicts  therefor^,  the  persons  to  whom  deference 
^s  due  (ascendants,  fo^  instance,  a  patron,  and  a  patron's  descendants  or 
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luscendahts)  one  may  not'lawfully  suminoil  to  eomt  withoat  the  Praetor's 
leave.    Against  him  that  acts  contrary  to  this  there  is;a  fixied  penalty.    (G. 

4i  183.) 

In  beginning  any  action,  the  first  step  proceeds  from  that  part  of  the  edict 
in  which  the  Praetor  treats  of  the  summons  to  court.  The  first  thing,  indeed, 
iis  to  summon  your  adversary  to  court,  before  the  magistrate  in  other  Words 
tbat  is,  to  lay  down  the  law  (Jus  dicere).  In  that  part  of  the  edict  the  Prsetor 
pays  such  honour  to  ascendants  and  patrons,  as  also  to  patrons'  and  patron- 
esses' ascendants  and  descendants,  that  their  descendants  and  freedmen 
cannot  lawfiiUy  summon .  them  to  court,  unless  they  have  first  asked  and 
pbtained  leave  from  the  Praetor  himself.  If  without  this  any  one  takes  out 
a  summons,  the  Praetor  has  fix^  the  penalty  to  be  inflicted  upon  him  at  50 
solidl.    (J.4»i6,  3.) 

(2.)  No  magistrate  having  the  imperium  could  be  summoned. 
(D.  2,  if  2.)  So  neither  they  nor  their  dependants  nor  freed- 
men could  sue  on  qontracts  ;  but  in  the  case  of  delicts,  they  were 
allowed  to  sue  up  to  the  litis  eantestatio,  biit  no  further,  (D.  1, 
18,  16.)'        . 

(8.)  Women  could  be.  summoned,  but  no  force  could  be  used 
to  oraopel  il^pi^jto  go,  into  court     (C.  1, 18, 1.) 

2.  No  man  can  be  summoned  while  inside  his  house ;  but  if 
he  allows  ^he;  complainant  to  enter,  or  shows  himself  so  as  to  be 
seen,  froni  the  public  street,  he  may  be  summoned ;  but  in  no 
.case  can  the  complainant  drag  him  out  of  his  own  house.  (D. 
2,  4,  19 ;  D.  2,  4,  21 ;  D.  50,  17,  103.)  Cicero  thus  expresses 
the  Roman  feeling  on  the  subject: — "What  is  there  more 
hallowed,  what  more  fortified  by  every  sense  of  duty,  than  each 
citizen's  home  t  Here  are  his  altars,  here  his  hearths,  here  his 
household  gods ;  here  his  sacred  things,  his  worships,  his  cere^ 
monies  are  all  contained.  This  refuge  is  so  hallowed  by  all,  that 
to  force  away  any  man  thence  is  impious,"   (Cic.  Pro.  Domo.  41.) 

8.  A  priest  in  the  act  of  worship,  a  bridegroom  during  the 
performance  of  marriage,  e^  judex  hearing  a  cause,  a  person 
pleading  before  a  Pr»tor,  one  performing  funeral-rites  for 
a  parent  (D.  2,  4,  2),  or  following  a  dead  body  (D.  2, 4,  3),  of 
whose  presence  is  required  in  a  Court  of  Justice  (D.  2,  4,  4), 
cannot  be  summoned 

Third — The  Summons  under  the  Imperial  Constitutions. 

When  the  Prsstor  made  a  neglect,  or  reAisal  to  obey  a-sum^ 
'mens  an  actionable  wrong,  there  was  no  longer  any  necessity 
to  drag  a  defendant  by  the  neck  {obtorto  eollo).  Still  the  sum-* 
tnons  remained  a  private  act  of  the  aggrieved  person.  It  woulj 
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appear  that  the  further  development  of  procedure  in  the  diroO" 
tion  of  a  public  summons  took  place  by  the  following  9tep8  ;r^ 
The  ancient  practice  of  oral  summonsi  followed  by  the  acceptance 
of  ft  vindeopt  seems  to  have  given  way  in  fltvour  of  i^  mode  that 
may  be  described  as  a  reciprocal  promise  of  two  persons  having 
a  depute,  with  or  without  suretiesi  to  app^r  op  ^  giv^  day 
before  a  magistrate.  This  was  called  vadinumiunL  The  terms 
vades  and  aubvades  are  said  to  have  been  contained  in  the  XII 
Tables,  and  they  have  been  interpreted  thus :  vadga,  the  sureties 
given  by  defendants ;  iubvadee^  the  corresponding  sureties  given 
by  complainants ;  for  obviously  it  was  the  interest  of  the  de- 
fendant to  compel  the  complainant  to  appear,  lest  he  should 
lose  his  time  by  going  to  the  court.  Gains  describes  vadimama 
as  the  means  of  securing  the  reappearance  of  parties  in  court 
after  their  first  appearance ;  and  it  is  possible  that  the  fairneas 
of  a  plan  that  provided  for  the  appearance  of  both  parties  led 
to  its  use  in  the  preliminary  stage  of  the  summons,  and  to  the 
disuse  of  the  one-sided  course  of  giving  a  vindea.  At  all  events, 
by  the  end  of  the  Republic,  vadimonia  seem  to  have  been  a 
regular  way  of  beginning  a  civil  suit 

From  a  somewhat  obscure  passage  in  AureL  Victor,  (de 
Caesar,  16)  we  may  gather  that  the  old  vadimonia  were  abol- 
ished by  Marcus  Antoninus,  apd  a  new  system  {dmufUkmdoi 
KiU)  introduced.  This  was  a  step  in  the  direction  of  simplici^. 
The  complainant  simply  gave  notice  of  his  demand  to  the 
defendant,  and  a  day  was  fixed  for  appearance.  Probably  the 
non-appearance  of  the  complainant  made  a  forfeiture  of  the 
claim,  and  the  non-appearance  of  defendant  doubtless  entailed 
some  penalty. 

Constantino  (A.D.  322)  required  the  denuntiaHo  Htia  to  take 
place  before  a  judge  (C.  Th.  2,  4,  2),  and  notice  of  the  demand 
was  sent  to  the  defendant  by  a  public  officer.  (0.  Th.  8,  4,  4.) 
A  defendant  wilfully  disobeying  the  summons  could  be  fined. 
The  denuntiaiio  Utis  was  probably  a  very  formal  proceeding. 
And  like  all  such,  liable  to  miscarry.  It  disappeared  before  the 
practice,  which  was  fully  established  by  the  time  of  Jostiniao, 
of  a  written  summons  {lAbeUw  C<niventicmis). 

If  a  passage  in  a  constitution  of  Diocletian  and  Mazimian 
(C.  2,  2, 4)  has  not  been  altered  by  Trebonian^  in  aocord^iioe 
with  a  practice  not  unusual  with  him,  the  written  smnx^oQ* 
(Ubelhu  eonventiqnii)  wa«  already  known  in  their  day.  Ap- 
parently the  summons  contained  a  precise  stateKnent  of  the 
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demand  of  the  Complainant,  signed  by  himself,  and  requiring  an 
answer  in  five  days.  (Vet.  cujnsd.  Jnr.  Consult  6,  2.)  The 
period  afterwards  was  ten  days*  extended  by  Justinian  to 
twenty.  (Noy.  58,  3,  1.)  Justinian  ordered  that  the  complain- 
ant, if  his  olaim  were  substantially  just^  should  not  be  defeated 
because  it  varied  from  the  grounds  set  forth  in  the  summons. 
(C.  ?,  40,  8.)  The  officers  that  served  the  summons  were  paid 
according  to  the  amount  of  the  demand. 

An  action  for  thrice  the  amount  lies  when  a  man  has  Inserted  a  greater 
smount  than  the  true  one  in  the  writ  of  summons,  so  that  on  this  ground  the 
VfkUan9^ih$A  is,  those  that  carry  out  the  suits — exacted  a  larger  sum  on 
account  of  then-  customary  doles  {Spcrtulat).  Then  for  all  the  loss  the 
defendant  has  suffered  by  reason  of  them  he  will  obtain  thrice  as  much  from 
the  plaintiff;  only  the  thrice  as  much  includes  the  simple  loss  he  has  suffered. 
This  was  brought  in  by  a  constitution  of  ours  that  shines  brightly  in  our 
Code ;  from  which  it  is  for  from  doubtful  that  an  atUo  condtcHtU  under  the 
tutute  will  flow.    (J.  4t  6,  24.) 

ms  is  the  eondMo  «»  Ugt  whioh  ooold  be  bvooght  to  enforoe  any  stotatary  pro- 
mbMon  or  oider. 

Justinian  empowered  the  judge  to  refuse  the  summons  unless 
the  complainant  gave  seourity  to  prosecute  the  suit,  or  to  pay 
one^tenth  of  the  demand  as  costs  to  the  defendant.  (Noy.  US; 
B.)  Another  enactment  required  complainants  that  have  taken 
cut  a  summons  to  proceed  within  two  months,  or  pay  double 
the  loss  sustained  by  the  defendants  in  consequence  of  the 
delay.  Thus  the  summons  advanced  from  the  rude  form  of  a 
legalised  use  of  force,  through  various  intermediate  stages, 
in  which  Prators,  Jurisconsults,  and  Emperors  took  part,  until 
at  length,  in  the  reign  of  Justinian,  it  became  an  act  of  public 
authority,  and  gave  the  defendant  formal  notice  of  the  claim 
made  against  him. 


PART  II.— FROM  APPEARANCE  TILL  JUDGMENT. 


FiBSt  Pbrioi>— COMPULSORY  REFERENCE  TO 
ARBITRATION. 

FiBSt— PROCEEDINGS  IN  JVEB. 

A.  LsaiB  Action E8. 

Thb  oldest  form  of  civil  procedure  in  Rome— the  UgU  actio 
9acrammtir^'pra£wBeB  to  be  a  voluntary  arbitration.  It  was 
not  really  voluntary ;  for  if  it  were  so,  there  could  be  no  civil 
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juriediction ;  <  but  ther^  can  be  little  doubt  that  what  it  wajs  m 
later  timee  in  form,  it  was  in  earlier  .times  in  substance.  The 
authority  of  the  State  in  civil  matters  was  first  established 
when  a  defendant  was  not  allowed  to  refuse  arbitration ;  in 
other  words,  when  the  reference  to  arbitration  was  made  com- 
pulsory. Such  indeed  appears  to  be  the  true  character  of  the 
£etmou8  distinction  in  Roman  ciyil  procedure  that  existed 
throughout  the  most  important  period  of  legal  history  and 
coloured  the  whole  law — that,  namely,  between  proceedings  in 
jure  and  proceedings  in  judicio.  With  few  exceptions  (see 
"Transition  to  Cognitionea  Eatraordinariae"),  until  the  reign  of 
Diocletian,  the  determination  of  a  civil  dispute  involved  two 
stages — ^in  the  first  (in  jtbre),  the  Praetor  or  other  magistrate 
appointed  an  arbitrator,  prescribing  with  more  or  less  rigidity 
the  question  upon  which  he  was  to  pronounce  a  decision ;  and 
in  the  second  (in  judieio),  the  arbitration  itself  took  place 
before  an  arbitrator  {judex).  This  division  of  labour,  which 
some  modem  writers  have  shown  a  disposition  to  exalt  as  a 
highly  scientific  arrangement,  but  which  may  be  viewed 
rather  as  an  imperfect  and  inchoate  form  of  civil  procedure, 
lasted  until  the  reign  of  Diocletian,  who  made  the  immense 
change  of  committing  the  trial  of  civil  causes  to  State-paid 
lawyers.  This  step  was  in  harmony  with  the  whole  course  of 
development  of  Roman  civil  procedure  ;  it  was  one  of  the 
steps  by  which  the  State  assumed  to  itself  the  exclusive  control 
from  first  to  la43t  of  civil  causes. 

The  proceedings  injure  passed  through  two  stages :  in  the 
earlier,  the  reference  to  arbitration  was  ORAL;  in  the  latter, 
WRITTEN.  To  the  first  stage  belong  the  legit  adionee ;  to  the 
second,  the  formulae.  The  interest  of  the  first  is  pnrdy 
historical ;  the  interest  of  the  second  is  more  practical :  to  the 
formula  must  be  traced  the  shape  and  peculiarities  of  much  of 
Roman  law.  The  phrase  ^*  legie  actio  "  has  given  rise  to  much 
comment,  for  it  is  employed  by  Gains  to  designate  not  merely 
proceedings  that  may  strictly  be  called  "  actions,"  but  proceed- 
ings to  enforce  judgments  (per  tnanua  injeetionem),  and  even  pro- 
ceedings of  the  nature  of  a  wholly  extrajudicial  remedy  (pig' 
norie  capio). 

.     The  actions  the  anqients  had  in  use  were  called  ligis  acHones^  otfate 

because  they  were  laid  down  by  statutes,  sinCe  the  Praetor's  edicts,  by 

'  which  many  actions  ^eie  brought  in  they  had  not  yet  in  usie^  or  because 

Hbeir  were  suited  to  the  words  of  ^e  actual. statutes,  and  were  therdoane 
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observed  as  unchangeable  equally  with  statutes.  Hence^  when  a  man 
brought  an  action  for  his  vines  that  had  been  cut  4ovtrn  in  such  a  way  that 
he  named  them  vines,  the  answer  was  that  he  had  lost  his  case,  for  he  ought 
to  have  named  them  trees ;  because  the  statute  of  the  XII  Tables,  under 
which  an  action  for  vines  that  had  been  cut  down  was  open  to  him,  spoke 
j^nerally  of  trees  that  had  been  cut  down.    .(G.  4*  1 1.) 

Of  the  Ugis  ctcHo  there  were  ^v^  forms, — Scuramento  (by  wager)  per 
/udicis  postulaHomm  (by  demanding  2l  judex),  per  condicHonem  (by  Ibrmal 
notice),  per  tnanus  injectionem  (by  laying  hands  on  a  man),  and  perpignaris 
capionem  (by  taking  a  pledge),    (G.  4,  12.) 

But  all  these  legis  actiones  by  degrees  grew  hateful.  For  the  excessive 
subtlety  of  the  ancients  who  then  established  the  laws  brought  things  t6 
such  a  pass,  that  a  man  that  made  even  the  most  trifling  mistake  would  lose 
his  suit  By  the  lex  Aebutia,  therefore,  and  the  leges  Juliae,  these  legis 
uciiones  were  taken  away,  and  a  change  effected  so  that  we  should  cairy  on 
our  suits  by  regularly-framed  words,  that  is,  hy  formulae,    (G.  4, 30.)    (P.  39.) 

In  two  cases  only  was  legis  actio  allowed — in  the  cases  of  threatened 
damage  {damnum  in/ecium)  and  of  a  trial  before  the  Centumviri.  Accordingly, 
even  to  this  day,  when  a  trial  is  to  be  before  the  Centumviri,  the  proceed- 
ings begin  with  the  legis  actio,  called  sacramentum,  before  the  Prator  Urbanm 
(City  Praetor)  or  Peregrinus,  But  as  for  threatened  damage,  no  one  wishes 
to  proceed  by  a  legis  actio,  but  rather  binds  his  adversary  by  a  stipulation, 
as  is  set  forth  in  the  edict ;  and  thus  has  a  more  advantageous  and  fuller 
right  than  hy  pignoris  capio.    (G.  4,  31). 

Actio  SacramentL 
The  proceedings  in  the  Saeramentum  took  place  before  the 
Praetor.  There  remains  a  tradition  that  the  legis  actione$  were 
celebrated  in  the  presence  of  the  Pontiffs  {collegium  PanHJieum) 
(D,  1,  2,  2,  6) ;  but  within  the  historic  period  the  initiation  of 
actions  belonged  to  the  secular  tribunal,  first  of  the  Consuls,  and 
afterwards  of  the  Praetors.  Festus  informs  us  that  the  word 
signifies  the  money  staked  as  a  wager,  which  was  the  cardinal 
feature  of  the  proceedings ;  and  he  adds  that  the  stakes  for^ 
feited  were  required  and  used  for  the  bronze  of  the  vessels  em- 
plojed  in  sacred  rites. 

The  actio  sacramenti  was  general,  for  in  all  cases  for  which  no  other  action 
was  provided  by  statute,  an  action  sacramenii  was  brought  The  action  was 
as  dangerous  on  account  of  an  untrue  oath,  as  at  this  time  is  the  action  for  a 
fixed  sum  of  money  lent  because  of  the  sponsio  (undertakingX  in  which  the  de- 
fendant runs  a  risk  if  he  rashly  denies  it,  and  because  of  the  answering  stipu- 
lation {resHpulatio),  in  which  the  plaintiff  runs  a  risk  if  what  he  demailds  is 
not  due.  The  man  that  was  beaten  made  good  the  amount  of  the  sacramen- 
jfum  by  way  of  a  penalty.  It  went  to  the  State,  and  securities  on  that  account 
were  given  to  the  Prxtor ;  not  as  now,  when  the  penalty  of  the  sponsio  and 
.  juBSwering  stipulation  goes  as  gain  to  the  party  that  wins.    (G.  4,  13.) 

The  penalty  was  either  fifty  asses  or  five  hundred ;  the  latter  in  the  case  of 
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things  worth  a  thousand  assis  or  more^  the  former  in  the  case  of  those  worth 
less,  when  the  action  was  brought  sacramento.  So  the  statute  of  the  XII 
Tables  provided  But  if  a  man's  freedom  was  in  dispute^  although  as  a 
slave  he  would  be  most  valuable,  yet  the  amount  to  be  wagered  was  fiaoed 
at  fifty  asses^  a  provision  of  the  same  statute  to  favour  the  coming  forward  of 
persons  to  claim  his  freedom.    .    .    (G.  4, 14.) 

I.  Proceedings  when  the  dispute  was  concerning  the  owner- 
ship of  a  moveable. 

If  the  action  was  for  a  thing,  then  moveablefs  and  moving  things,  if  only 
they  were  such  that  they  could  be  brought  or  led  into  Court,  were  claimed  in 
Court  {injure  vindicabaniur)  after  this  fashion.  The  claimant  held  a  rod ; 
then  he  grasped  the  actual  thing — the  slave,  for  instance — ^and  said  as  follows: 
—"This  slave  I  say  is  mine  ex  jure  Quiritium,  in  accordance  with  the 
fitting  ground  therefor,  as  I  have  stated  ;  and  so  upon  thee  I  have  laid  this 
Wand,"  and  at  the  same  time  laid  the  rod  on  the  slave.'  The  opposing  party 
said  and  did  the  same  in  like  manner.  After  both  had  claimed  him,  the 
Praetor  said,  ^  Both  let  go  the  slave ;"  they  let  him  go.  The  one  that  first 
had  claimed  him  then  asked  the  other,  ^  I  demand  that  you  tell  me  on  what 
ground  you  have  claimed  him ; "  and  he  answered,  "  I  fully  told  my  right 
as  I  laid  on  the  wand."  Then  the  one  that  first  had  claimed  him  said, 
"  Since  you  have  claimed  him  wrongfully  {injuria)^  I  challenge  you  to  wager 
five  hundred  asses; "  and  the  opposing  party  too  said,  '*  In  like  manner  I 
challenge  thee ; "  or  else  they  named  fifty  €isses  as  the  wager.  Next  followed 
all  the  same  as  in  an  action  against  the  person.  Thereafter  the  Praetor  gave  an 
interim  decision  {vindiciae)  in  favour  of  one  of  them — made  him,  that  is,  the 
possessor  in  the  meantime,  and  ordered  him  to  give  sureties  to  his  opponent 
{praedes  litis  et  vindiciarum\  for  the  thing,  that  is,  and  its  firuits.  Other 
sureties  also  the  Praetor  himself  used  to  receive  from  both  parties  fw  the 
sum  wagered,  which  went  to  the  State.  A  rod  they  used  as  if  in  place  of  a 
spear,  a  token  of  lawful  ownership ;  because  men  used  to  believe  those  things 
specially  theirs  that  they  had  taken  from  the  enemy.  Hence,  in  proceedings 
before  the  Centumviriy  a  spear  is  set  up  in  front.    (G.  4,  16.) 

Thia  very  vivid  description  of  the  oldest  civil  procedure  In  Rome  has  been  for- 
tunately preserved  to  us  from  a  part  of  the  MS.  of  Gaias,  where  much  is  Qleipbla. 
We  may  recognise  in  the  prooeedings  as  thus  described  several  stages,  of  which  time 
are  stated  at  length. 

1.  The  prooeedings  begin  with  a  mock  contest,  each  of  the  claimants  hkjlqg 
hold  of  the  object  in  dispute  and  dalming  it.  This  is  known  as  tlia  ttmmitm 
MaiMium  or  ^ndictOio;  and  the  exercise  of  force  is  called  by  Aulas  GeUius  vU  n'riKt 
«l/effMNM*ia. 

fi.  Summons  to  peace— '*  Both  let  go." 

8.  Each  challenges  the  other  to  stake  a  sum  upon  the  truth  of  his  assertion. 

4»  After  that  the  Prwtor  decides  which  shall  have  the  possession  of  the  disputed 

'  Bone  ego  hominem  ex  jure  Quiritlum  meum  esse  afo  secnndnm  suain  <^^— — , 
stout  dizi ;  ecce  tltd,  vindiotam  imposni  .  .  .  mlttite  amho  hcminem  .  »  . 
Postnlo  anne  dices  qua  ex  causa  vlndicaveriiL  .  .  Jnfe  fed  slont  vtedietam  i«»p*M^, 
Quaado  ta  injuria  vindicavisti,  D  aeris  saoramaBto  te  provooo    .    .    .     et  ego  te. 
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propeirty,  panding  the  settlement  of  the  wager  by  referenoe  to  9b  judex.  The  technical 
pbtKBBB  is  dieere  inndieiaa.  Up  to  this  point  there  is  not  strictlj  either  plaintiff  or 
detaid»nt ;  there  are  simply  two  persons  quarrelling ;  but  after  the  Pnetor  assigns 
Intermediate  possession  to  one  of  them,  that  one  is  praoticaUj  made  defendant,  and 
his  rival  is  forced  into  the  position  of  plaintiff.  But  the  person  constituted  possessor 
was  bound  to  give  sureties  for  the  restoration  of  the  object  in  dispute  {Us),  and  also 
for  the  profits  derived  from  it  pending  the  trial  {vindiciae),  in  the  event  of  his  losing 
his  'wager.  The  sureties  were  called  praedes,  and  seem  to  have  been  appointed  in  the 
presenoe  of  the  Frstor  by  oral  interrogation,  as  in  the  judicial  stipulation^  (Varro, 
I>e  Iiatina  lingua^  6,  74.)    They  were  called  praedet  litis  et  vindieiarum. 

6.  The  question  refenred  to  an  arbitrator  was,  which  litigant  was  right  in  his 
wager,  Sacramenifum  esse  justum  vd  vi^ustum.  It  is  presumed  that  the  soooessf ul 
Utigant  then  applied  for  the  restoration  of  his  stake,  and  if  he  had  not  possession,  and 
was  refused  possession,  that  the  Preetor  would  grant  execution,  and  oompel  the  pos- 
sessor to  deliver  up  that  which  was  no  longer  his, 

*'1X  Is  impossible,"  says  Sir  Henry  Maine  (Ancient  Law,  p.  876,  4th  edit),  *<I 
fhlnky  to  refuse  assent  to  the  suggestion  of  those  who  see  in  it  a  dramatisation  of  the 
origin  of  Justice.  Two  armed  men  are  wrangling  about  some  disputed  property.  The 
Praetor,  vir  pieUUe  gravis,  happens  to  be  going  by,  and  interposes  to  stop  the  contest 
The  disputants  state  their  case  to  him,  and  agree  that  he  shall  arbitrate  between 
them,  it  being  arranged  that  the  loser,  besides  resigning  the  subject  of  the  quarrel, 
shall  pay  a  sum  of  money  to  the  umpire  as  remuneration  for  his  trouble  and  loss  of 
tfane.  Thin  interpretation  would  be  less  plausible  than  it  is,  were  it  not  that^  by  a 
soxprising  coincidence,  the  ceremony  described  by  Gains  as  the  imperative  course  of 
proceeding  in  a  Legis  Actio  is  substantially  the  same  with  one  of  the  two  subjects 
which  the  god  Hephaestus  is  described  by  Homer  as  moulding  into  the  First  Oom- 
partment  of  the  Shield  of  Achilles.  In  the  Homeric  trial-scene,  the  dispute,  as  if 
expressly  intended  to  bring  out  the  ehaiacteristics  of  primitive  society,  Is  not  about 
property,  but  about  the  composition  for  a  honxicide.  One  person  asserts  that  he  has 
-  paid  it^  the  other  that  he  has  never  received  it  The  point  of  detail,  however,  which 
stamps  the  picture  as  the  counterpart  of  archaic  Roman  practice,  is  the  reward 
designed  for  the  judges.  Two  talents  of  gold  lie  in  the  middle,  to  be  given  to  him 
who  shall  explain  the  grounds  of  decision  most  to  the  satis&ction  of  the  audience. 
The  magnitude  of  the  sum,  as  compared  with  the  trifling  amount  of  the  Saerameniwin, 
seems  to  me  indicative  of  the  difference  between  fluctuating  usage  and  usage  consoli- 
dated into  law.  The  scene  introduced  by  the  poet  as  a  striking  and  characteristic, 
hot  still  only  occasional,  feature  of  city  life  in  the  heioic  sge^  has  sti£fensd,  at  the 
fl|WP^«g  of  the  hirtory  of  civil  process  into  the  regular,  ordinary  formalities  of  a  law- 
mat.  It  Is  natural,  therefore,  that  In  the  Zegis  Actio  the  remuneration  of  the  judge 
should  be  reduced  to  a  reasonable  sum,  and  that,  instead  of  being  adjudged  to  one  of 
a  number  of  arbitrators  by  popular  aodamation.  It  should  be  paid,  as  a  matter  of 
ooone,  to  the  State  which  the  Frastor  reprseents.  But  that  the  inddeiits  described 
so  vividly  by  Homer,  and  by  Gkdns  with  even  more  than  the  usual  omdity  of  technical 
langoage,  have  substantially  the  same  meaning,  I  cannot  doubt }  and  In  confirmation 
ol  this  view,  it  may  be  added,  that  many  observers  of  the  earliest  judicial  usages  of 
modem  Europe  have  remarked  that  the  fines  Inflicted  by  oourts  on  offenders  were 
erfglnslly  SaermmeUa,  The  State  did  act  take  from  the  defendant  a  composition  for 
aoj  wrong  sni^oeed  to  be  done  to  itself  but  claimed  a  share  in  the  compensation 
Awarded  to  the  plaintiff  simply  as  the  fair  price  of  Its  time  and  trouble.  Mr  Kemble 
espressly  assigns  this  character  to  the  Anglo-Saxon  hamnim  otfredum,*' 

n.  Dispute  as  to  ownership  of  an  immoveable. 
If  a  thing  was  such  that  it  could  not  easily  be  brought  or  led  into  court— 
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if,  for  instance,  it  was  a  pillar,  or  a  flock  of  cattle  of  any  kind — some  part  of 
it  was  taken  ;  and  to  that  part,  as  if  it  were  the  whole  that  was  present,  the 
claim  was  made.  Out  of  a  flock,  therefore,  one  sheep  or  one  goat  was  kd 
into  court,  or  a  tuft  of  wool  was  taken  from  it  and  brought  into  court.  Of  a 
ship  or  a  pillar  some  part  was  broken  ofl".  In  like  manner,  too,  if  it  was  a 
farm,  or  a  house,  or  an  inheritance  that  was  in  dispute,  some  part  of  it  was 
taken  and  brou^t  into  court,  and  to  that  part,  just  as  if  it  were  the  whole 
thing  that  was  present,  the  claim  was  made.  From  a  farm,  for  instance, 
a  clod  was  taken ;  from  a  house  a  tile ;  and  if  the  dispute  was  about  an 
inheritance,  then  from  it  equally  a  thing  or  some  part  of  a  thing  was  taken. 
(G.  4,  17.) 

The  idea  of  the  McrommAim  aeemB  to  be  that  the  arbitration  Is  taken  up  on  tiba 
▼ery  spot  where  the  quarrel  arises.  Henoe  either  the  Judge  must  be  taken  to  tka 
land,  or  the  land  to  the  judge.  The  latter  was  done  symbolically,  and  the  process 
was  teohnicaUy  called  dedueUo.  The  form  given  by  Gaius  is  fiotitious,  but  in  Gfaere 
we  have  an  account  of  a  customary  beginning  {deehictio  qwu  monbu$  JU),  wheve  the 
parties  go  to  the  land  in  dispute,  and  there,  in  the  presence  of  witneeaes,  make  a 
mock  combat.  The  Pretor  in  that  sketch  does  not  accompany  the  dispntanfes^  but 
the  witnesses  go  before  him  to  testify  to  the  initial  steps.  It  is  not  improbaUa  tiiafe 
there  was  a  still  earlier  age,  when  the  Protor  himself  accompanied  the  parties  and 
took  part  in  the  ceremony,  which  was  regarded  as  the  indispensable  basis  of  hk 
jurisdiction. 

III.  In  actions  in  personam. 

Upon  this  p€krt  Gaius  is  a  blank,  and  we  do  not  know  in  what 
manner  the  details  of  the  saeramentum  were  adjusted  to  daimB 
for  debt  or  damage. 

Actio  per  jtidieis  poBtulaJtionem, 

The  passage  where  Gaius  describes  this  action  is  illegible, 
and  the  meaning  of  it  is  purely  conjectural  When  it  was 
first  introduced  is  unknown,  but  many  infer  from  some  ex- 
pressions in  the  XII  Tables  that  it  existed  at  that  tim&  Id 
questions  of  disputed  boundaries,  of  partition  of  inheritance, 
or  of  any  other  joint  property,  it  is  difficult  to  see  by  what 
straining'  the  form  of  the  eaeramenttim  could  have  been  em- 
ployed. That  proceeding  led  up  to  the  question,  "  Am  I  right  in 
saying  that  such  and  such  is  mine?"  But  the  partition  of 
a  joint-estate  could  not  be  thrown  into  the  form  of  so  simple 
a  question.  It  is  therefore  not  improbable  that  the  action  jmt 
judicis  poetulationem  may  have  been  introduced  to  meet  these 
more  complex  cases  of  doubtful  right,  but  in  the  abeence  of 
information  by  Gaius,  the  suggestion  must  remain  as  a  m^re 
guess. 
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4.  Again,  once  an  action  was  commenced,  the  claim  was 
extinguished     (G.  4, 108.)     See  poatea.  Litis  ContestcUio. 

B.  The  System  of  Formulas 
Transition  from  the  Leois  Actjonss  to  Fobmulas. 

The  defects  of  the  legis  actionea  were  seriona  In  the  first 
place,  only  a  Roman  citizen  conld  take  part  in  them;  aliens 
dwelling  in  Rome  were  wholly  shut  off.  But  even  for  citizens 
the  system  was  objectionable.  It  requii*ed  the  actual  presence 
of  the  parties;  no  attorney  or  agent  was  admitted;  and  the 
slightest  error  in  the  ceremonial  vitiated  the  whole  proceedinga 
As  a  mode  of  civil  procedure,  the  legis  actiones  were  combrous, 
troublesome  and  dangerous. 

It  would  be  interesting  to  know  the  exact  steps  by  which  the 
Romans  advanced  £rom  their  first  rude  forms  of  procedure  to 
the  written  formulae  of  the  golden  age  of  Roman  jurisprudenc& 
Already  among  the  legis  actiones  themselves  an  advance  may  be 
observed.  The  condictio  is  distinctly  preferable  to  the  cbOio 
sofircmienli.  It  is  simpler,  for  it  begins  at  once  with  reciprocal 
wagers,  and  it  introduces  costs,  for  the  sums  wagered  went  to 
the  party  that  won.  Whether  the  condictio  was  introduced,  as 
the  language  of  Gains  implies,  by  statute,  or  whether,  as  Sir 
Henry  Maine  states,  it  waa  only  regulated  by  the  leges  Silia  and 
Calpumia,  it  was  simpler,  and  better  adapted  to  the  ends  of 
Civil  Procedure,  than  the  sacramentum. 

But  the  ecndictioy  nevertheless,  had  all  the  faults  of  a  legis 
actio — ^the  faults  of  inelasticity  and  formalism ;  and  it  required 
the  actual  presence  of  the  parties.  The  further  development  of 
Roman  procedure  was  determined  by  a  cause  whose  influence 
on  other  departments  of  the  law  has  been  already  dwelt  upon. 
The  system  of  formulae  seems  to  have  owed  its  origin  to  the 
necessity  the  Praetors  were  under  of  devising  a  method  <^  civQ 
trial  for  aliens  (peregrini).  In  the  legis  aetio,  the  peculiar  heritage 
of  the  Quirites,  an  alien  had  no  pai*t.  But  the  Romans  were 
under  an  absolute  necessity  of  providing  a  means  of  determining 
disputes  in  which  an  alien  was  a  party.  So  numerous,  indeed, 
appear  to  have  been  the  ocoasions  on  which  aliens  were  eon- 
oemed  in  civil  cases,  that  the  new  PrsBtor  appointed  B.G.  847 
was  specially  named  PrcBtor  Peregrinus.  To  an  alien  the  fofrms  of 
the  legis  aatio  were  inapplicable,  but  the  Prater,  in  modifying 
the  Roman  procedure  to  adapt  it  to  aliens,  nAtvrally  followed 
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the  essential  features  of  the  Roman  efystem.  Thus  he  did  not 
undertake  to  hear  and  decide  causes  himself;  he  referred  them 
to  arbitrators.  But  these  were  not  the  Soman  judiees — ^the 
senators  of  Rome ;  they  were  any  persons  upon  whom  the 
parties  agreed,  generally  three  or  five  in  number,  and  called 
reeuperatares.  Again,  as  in  the  legia  aationei^  the  Praetor  elicited 
trom  the  parties  the  question  in  controversy  between  them  ;  but 
instead  of  wrapping  this  up  in  the  rigid  forms  of  the  jui  cwiU^ 
he  'was  content  to  make  out  a  plain  written  instruction  to  the 
arbitrators,  informing  them  if  they  found  the  fact  to  be  so-and- 
soy  they  should  order  the  defendant  to  pay  so-and-so.  This 
nvas  the  essential  character  of  the  formula  in  factum ;  it  con- 
tained no  positive  assertion  of  any  right  in  the  plaintiff,  but 
proceeded  at  once  from  a  recital  of  the  facts  constituting  the 
complaint,  to  give  the  arbitrators  power  to  award  damages. 
Bj  a  very  simple  and  ingenious  variation  of  the/ormufa,  it  was 
possible  to  admit  an  agent  or  attorney  either  for  the  plaintiff  or 
the  defendant*  Thus,  ^  If  Die  has  received  in  deposit  a  golden 
vase  of  Agerius,  and  refuses  to  give  it  up,  let  the  reeuperaioreB 
order  Dio  to  pay  to  Negidius  the  value  of  the  vase."  By  in- 
troducing the  name  of  the  attorney  Negidius,  Agerius  was 
relieved  from  all  trouble  in  connectiou  with  the  proceeding& 

In  ascribing  the  origin  of  the  written  formula  to  the  neces- 
sity of  providing  for  aliens,  there  is  an  element  of  conjecture. 
The  introduction  of  formulae  took  place  so  long  before  the 
very  earliest  of  the  legal  writings  that  have  come  down  to  us, 
that  we  cannot  affirm  with  certainty  a  precise  correspondence 
between  the  steps  just  indicated  and  the  actual  march  of 
events.  But  the  facts  that  we  do  know  make  it  certain  that 
the  account  cannot  be  far  wrong. 

The  next  step  in  the  history  is  the  introduction  of  formulas 
in  civil  causes  between  citizens.  That  may  have  been  the 
object  of  the  Ux  Aebutia.  At  all  events,  there  can  be  little 
temerity  in  hazarding  the  assertion  ihat  formulae  were  brought 
in  for  citizens  first  in  the  case  of  aetiones  in  personam^  and 
that  a  very  considerable  interval  elapsed  before  they  were 
allowed  in  aetiones  in  rem.  Whether  this  interval  corresponds 
with  the  distance  between  the  lea  Admtia  and  the  legee  JuUae 
is  a  matter  of  conjecture.  But  there  is  no  doubt  that  the 
first  formula  admitted  in  causes  between  citizens  was  a  sim- 
plification of  the  Condietio^  which  in  turn  may  be  viewed  as 
a  modification  of  the    eaeramentunk     The  cardinal  difference 
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between  them  was  the  omiBsion  of  the  reciprocal  wagers  that 
formed  an  indispensable  preliminary  to  the  eondietio. 

The  steps  by  which  the  fomuUa. was  adapted  to  actions  for 
property  can  be  traced. with  certainty.  In  the  Bocramefitum,  it 
is  worthy  of  remark^  the  question  finally  submitted  for  trial  m 
not  which  of  the  claimants  is  owner  of  the  thing  in  dispute, 
but  which  is  right  in  his  wager  (saeramenttan  esse  ju$ium,  vd 
injtutum).  The  question  is  of  the  truth  of  an  assertion,  not  of 
the  justice  of  a  demand.  The  distinction  may  seem  trivial, 
because  practically  the  loss  of  the  wager  meant  the  loss  of  the 
ownership,  but  it  is  just  trivial  distinctions  like  these  that  are 
important  in  the  history  of.  law.  The  slightness  of  the  dream- 
stcmce  attests  the  reluctance^  so  to  speaks  of  the  State  to  int6^ 
fere  in  private  quarrels.  ,  It  marks  ;the  stage  where  the  State 
does  not  yet  assert. a  claim  to  civil  jurisdiction. 

From  the  sacramehtum  is  but  one  step  to  trial  by  tpensiocx 
wager.  ,  .  . 

In  a  sponsio  we  proceed  thus.  We  challenge  the  opposite  party  by  a 
fponsio  such  as  this,-:-'^  If  the:  slave  in  dispute  is  mine  ex  jure  Qmritium^ 
do  you  undertake  {sptkndes)  to  give  me  twjenty-five  sestertii  t^^  Next  we  put 
fort]^  a  formukt^  in  which  the  statement  of  claim  is.  that  the  amount  thus 
undertaken  for  ought  to  be  given  us  ;  and  in  this  we  win  if  we  prove  that 
the  tiling  is  ours.    (G.'4,93.) 

~  This  sum  tiamed  in  the  undertaking  is'  not,  howevd-,  exacted.  It  is 
indeed  not  penal,  but  a  preliminary  to  the  proceedings,  and  its  whole  ose 
is  to  bring  jthe  case  to  triaL .  Hience,  too,  th^  man  against  whom  the  actiao 
is  makes  no  stipulation  in  turn.  Further,  it  is  named  ,the  stipulation  pn 
praede  litis  et  vindiciarum  (in  room  of  a  surety  for  the  object  and  its  interim 
.enjo)^ent),  because  it  has  come  into  the  place  of  the  sureties  that'in  old 
times,  when  the  legis  <utio  was  used,  were  given  .by  the  possessor  to  the 
claimant  j(9n7  lite  et  vindiciis  :  that  is^  for  the  thing  and  its  fruits.     (CI  4»  94-) 

But  if  the  action  is  before  the  centumviri^  we  claim  jthe  amount  of  die 
undertaking,  not  by  a  formula^  l^ut  by  a  legis  actio^  for  we  challenge  the 
defendant  scuramento.  That,  undertaking  is  for  125  sestertii^  because  of 
Uti^  lex  Creferid,    (CJ»  4,  95.) 

This  aocopnt  by  Qaius  is  highly  instructive*  It; is  to  be 
remarked ,  that  the  sum.  of  the  ^wrager  is  nominal ;  and  the 
wa^^r  itself  is  inljroduced  pimply  tp  give  jurisdiction.  Now  in 
the  eondictioi  the  wager  was  for  a  substantial  sum*— one-third  of 
t^e  apiount  claimed  (G.  4«  171) ;  and  in. the;  oaise  of  Interdicts 
and  the, o^'o  de  j^^nnta./con^ft^to,  the  Praetor,  while  adopting 
the .  procedure  of  the  eondietio^  ma4e^  the  sum  of  the  wager 
Bi^jpiently  serious  to  act  ,as  a.  pens^lty.  (Q.  4,,  168.)  Again, 
tjtie  question  referre<^  ^o  a,  judex  m  not  the  mere  truth  of  ao 
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aBBertion,  bat  whether  the  plaintiff  has  a  right  tc 
B^tertiL  It  is  a  step  in  advance  when  the  juA 
question  of  legal  right,  although  it  is  not  the  rig) 
The  recovery  of  property  was  accomplished  by  ai 
in  form  was  in  personam. 

In  the  third  stage,  the  fiction  of  a  wager  is  drop 
right  of  the  plaintiff  is  submitted  directly  for  the 
the  judex.    It  is  at  this  point  for  the  first  time  we 
a^tio  in  rem. 

An  action  for  a  thing  is  twofold ;  for  it  can  be  brought  c 
mnUa  peHtoria  or  by  a  sponsio.  If,  then,  it  is  brought  by  ^.fo 
the  stipulation  called  judicatum  solvi  (that  what  ihst  judex ;; 
paid)  finds  a  place ;  but  if  by  a  sponsion  that  which  is  called  j 
et  vindiciarutn.  hpetitoria  formula  is  one  in  which  the  plsi 
his  statement  of  claim  {intentio)  that  the  thing  is  his.    (G.  4, 

Bxunplefl  of  the  j9e<«<aria/ornui2a  wHl  preaentlj  be  giveii ;  at  thiii 
to  mark  its  general  character.  There  would  seem  to  be  little  doul 
-  stages  marked  by  the  terms  jocraiiMntom,  iponno,  and  peti/tona  fcm\ 
other  in  historioal  order.  In  stating  the  procedure  that  could  be  fol 
an  inheriitance^  Cicero  mentions  the  UgU  actio,  and  aa  an  altemativi 
ita  special  soretieB  (j>ro  praede  lUit  et  vindieiarum),  but  he  does 
pOUoria  formula.  (Cic.  in  Verr.  2,  I,  45.)  In  the  time  of  Gi 
inheritance  could  be  recovered  by  the  formula  peiUoria.  (D.  6,  3, 
F&mnUae  appear  to  have  been  applied  to  actions  for  inheritanci 
pttiiaria  formula  to  the  recovery  of  property,  for,  of  this  latter,  i: 
by  Oicerow 

(A.)  The  Formula  m  an  Actio. 

L  Proceedings  to  obtain  a  formula. 

It  was  a  peculiarity  of  the  Roman  summons  1 
Bcpublic,  that  the  plaintiff  was  not  required  to  stal 
until  he  had  the  defendant  in  the  presence  oi 
The  first  proceeding  before  the.  PrsBtor  was  to 
defendant  the  particular /ormu2a  that  bethought  r 
oaae.  This  was  called  editio  actianie.  (D.  2,  13, 
statement  did  not  conclusiyelj  bind  the  plainti:  I 
Tary  his  claim  up  to  the  time  that  he  got  his  fom 
8.)  The  formal  request  presented  to  the  Prast : 
poetulatio  aotionie.    (D.  3, 1, 1,  2.) 

At  this  stage  the.  onlj.  defenoe  open  to  the  di 
Buch  an  objection  as  did  not  rest  on  a  denial  of  at 
alleged  by  the  plaintiff.    If  the  dispute  betweci 
involved  a  mere  question  of  law,  and  not  of  fact 
;  necessity  to  refer  the  case  toia  judea;  and  the  1 1 
stated  the  law,  could  givd  effect  to  it. by  the  e  < 
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any  ikcts  ae  well  as  law,  the  PrsBtor  gave  a  judex,  and 
specified  in  writing  the  question  he  was  to  try,  and  the  natave 
of  the  judgment  he  could  pronounce.  When  the  /ormtila  was 
given,  the  proceedings  before  the  Praetor  terminated.  It  was 
liiis  point  in  the  proceedings  that  was  called  the  UtU  eaniettatio. 

Litis  contestatio. — In  the  course  of  a  litigation,  howevw  ahott, 
events  may  alter  the  position  of  the  parties  with  reference  to 
the  subject-matter  of  the  lawsuit  Thus,  if  the  question  is  one 
of  possession,  the  defendant  may  lose  the  possession  befiire 
judgment  is  given.  Again,  the  time  of  prescription  may  expire. 
It  may  thus  happen  that  according  to  the  facts  as  ihey  existed 
when  defendant  was  first  summoned,  a  judgment  ou^t  to  be 
given  for  the  plaintiff;  but  according  to  the  facts  as  they  are 
found  to  exist  at  the  time  when  judgment  is  given,  the  judg- 
ment ought  to  be  for  the  defendant.  From  which  time  should 
the  judgment  speak  T  The  £Eur  rule  is  that  a  plaintiff  should 
not  be  prejudiced  by  what  may  occur  pending  the  course  of  the 
lawsuit.  For  the  purpose  of  judgment,  the  facts  upon  which 
the  decision  proceeds  should  be  the  facts  as  they  existed  at  the 
time  when  the  lawsuit  began. 

But  at  what  moment  may  a  lawsuit  be  said  to  begin  1 
Naturally,  in  a  mature  system  of  civil  procedure,  it  is  the  issue 
of  the  summons  The  summons  is  the  first  step  and  com- 
mencement of  the  suit  But  a  Roman  action  was  not  regarded 
as  beginning  with  the  summons.  It  began,  speaking  of  the 
period  under  review,  only  when  the  formula  or  written  reference 
was  made  out  by  the  PrsBtor.  The  commencement  of  tfas 
action — ^the  litis  cantestatuh-^waB  thus  the  last  act  that  occnnasd 
in  jure.  (D.  5, 1, 89,  pr ;  D.  5, 1, 28, 4.)  This  rule,  apparently  so 
unfair  and  capricious,  is  characteristio  of  the  mode  in  which  the 
Roman  civil  procedure  grew  up.  At  first  the  State  gave  a 
complainant  no  help  in  bringing  a  defendant  into  court.  It 
sanctioned  the  use  offeree  by  complainants,  but  it  did  notfainf^ 
mora  At  this  stage  the  beginning  of  an  action  could  not  be 
taken  as  earlier  than  the  first,  which  would  often  also  be  the 
last  appearance  of  the  parties  before  the  Prsdtor.  But  that 
is  not  all.  A  careful  examination  of  the  proceedings  in  tlM 
sacramesUum  explains  why  the  last  and  not  Ihe  first  appesranoe 
ot  the  parties  before  the  Pr»tor  should  have  been  taken  as  the 
real  commencement  of  the  action.  It  was  only  after  the  stskts 
were  laid  that  the  Prastor  decided  to  which  ot  the  combatants 
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he  inrotild  assign  the  posseseion  of  the  disputed  property,  pending 
the  resnit  of  the  triaL  That  being  done,  the  way  was  clear  for 
the  appointment  of  a  jvdex  to  determine  which  of  the  parties 
had  falsely  claimed  the  ownership.  It  is  the  appointment  of  a 
judew  to  try  the  question  that  forms  the  turning-point  Up  to 
this  time  there  are  simply  two  private  individuals  quarrelling ; 
XLorw  the  State  intervenes,  commands  peace,  and  provides  for 
the  settlement  of  the  dispute.  There  is  no  longer  a  private 
quarrel;  there  is  a  lawsuit.  Witnesses  are  conveyed  before 
the  Prsdtor,  who  go  before  the  referee  and  testify,  in  case  of 
dispute,  to  the  exact  terms  of  the  reference.  Hence  the  name 
ecntestari  Ktem. 

The  meaning  of  the  UIxb  eantestatio  thus  becomes  intelligible 
for  the  period  of  the  Ugi$  aetianes.  But  it  may  be  urged  that 
under  the  subsequent  system  of  written  references  {formulae) 
the  summons  ought  to  have  been  taken  as  the  commencement 
of  the  action.  Logically,  no  doubt  it  was  so ;  but  the  transi- 
tion from  the  earlier  system  was  so  gradual,  and  indeed  to 
some  extent  the  two  systems  went  on  so  long  side  by  side,  that 
we  need  not  be  surprised  that  under  the  system  of  formulae  it 
was  still  the  last  act  in  jure^  the  drawing  up  of  the  written 
reference  to  arbitration  (formula)  that  was  deemed  the  starting- 
point  of  the  litigation. 

AlxroURNHSNTS. — ^Another  significant  indication  of  the  volun- 
tary origin  of  Boman  jurisdiction  is  that  originally,  if  a  com- 
plaint was  not  finished  at  one  sitting,  the  Prtetor,  it  seems, 
had  no  power  to  compel  the  reappearance  of  the  defendant. 
The  plaintiff  had  no  resource  but  again  to  summon  and  drag 
baok  the  defendant  The  first  assertion  of  authority  by  the 
P^rsetor  indicates  the  feebleness  of  the  State.  He  does  not 
assume  the  right  to  call  back  the  defendant,  but  he  makes 
him  promise  to  come  back,  so  that  if  he  fails,  he  breaks  rather 
a  free  promise  of  his  own  than  the  command  of  the  Praator. 

When  the  opposing  party  has  been  summoned  to  court,  unless  the 
bMsiness  is  ended  that  day  he  must  enter  into  recognisances  (vadtmonia) ; 
that  is,  promise  that  he  shall  present  himself  on  a  fixed  day.    (G.  4,  184.) 

Recognisances  are  entered  into  in  some  cases  simply — ^that  is,  without 
giving  sureties ;  in  some  cases  with  sureties ;  in  some  cases  with  an  oath ; 
sometimes  with  the  further  addition  oi  recup€nUorss-^at  is,  that  if  he  does 
not  present  himself  he  shall  forthwith  be  condemned  by  the  ncuperaioru 
In  die  amount  of  the  recognisance.  This  is  diligently  pointed  out  case  by 
!  in  the  Praetor's  edict    (G.  4,  185.) 

In  the  case  of  an  actio  judicoH  or  actio  depensi^  the  recognisance 
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the  recognisance  to  be  promised  will  be  for  the  amount  the  plaintiff  after 
being  sworn  not  to  trump  up  a  case  {non  ealumfuae  causa),  demands; 
provided,  however,  it  is  not  to  be  more  than  half  the  value,  nor  more  than 
one  hundred  thousand  sestertii,  If^  therefore,  the  case  is  for  a  hmidred 
thousand  sestertii^  and  is  not  an  action  for  money  awarded  by  a  judex  or 
actually  paid  out,  the  recognisance  to  be  given  will  be  for  not  more  than 
fifty  thousand  sestertii.    (G.  4,  186.} 

For  meuiing  of  actio  d^penti,  see  p.  670. 

The  persons,  further,  that  without  the  Praetor's  leave  we  cannot  with 
impunity  summon  to  court,  we  cannot  bring  under  obligation  to  ns  in 
recognisances  against  their  will,  unless  we  go  to  the  Pretor  and  he  allows 
it    (G.4,187.) 

II.  Formulae  in  factum  conceptae. 

The  formula  in  jus  eoncepta  contained  an  express  assertion 
of  the  duty  of  the  defendant  (i,e.,  the  right  of  plaintiff);  the 
formula  in  factum  eoncepta  merely  stated  the  facts  that  justified 
an  award,  and  specified,  either  generally  or  with  limitataons, 
the  amount  of  the  award* 

J\iOs^  formulae  in  which  a  right  is  stated  we  call  in  jus  conceptae  (framed 
so  as  to  state  a  right).  Such  are  those  in  which  our  statement  of  claim  19 
that  something  is  ours  ex  jure  Quiritium^  or  ought  to  be  given  us,  or  that  die 
defendant  ought  to  settle  with  us  for  loss  he  has  inflicted  as  a  thie£  In 
these  the  statement  of  claim  {intentio)  belongs  to  i\\tjus  civile.    (G.  4,  45.) 

All  others  we  call  in  factum  conceptcu  (framed  so  as  to  state  a  fact)  ;  in 
them,  that  is,  no  such  statement  of  claim  is  framed,  but  at  the  beginning 
of  the  formulae  the  act  done  {factum)  is  named,  and  the  words  are 
added  by  which  the  judex  is  given  power  to  condemn  or  to  acquit.  Such 
is  the  formula  a  patron  uses  against  a  freedman  thatt  summons  him  to 
court  contrary  to  the  Praetor's  edict  It  runs  thus  :  "Let  there  be  recnfer- 
atores.  If  it  appears  that  such  and  such  a  patron  by  such  and  such  k  freed- 
man of  such  and  such  a  patron,  contrary  to  the  Praetor's  edict,  was  sum- 
moned to  court,  then  recuperatores  condemn  that  freedman  to  pay  that 
patron  ten  thousand  sestertii.  If  it  does  not  appear,  acquit  him."  All  die 
other  formulae^  too,  that  have  been  put  forth  under  the  .title  concemi^g 
summoning  to  court,  ate  in  factum  conceptae j  for  instance,  against  him  that 
when  summoned  to  court  has  neither  come  nor  given  a  vindexj  and  again, 
against  hhn'that  has  carried  off  a  man  summoned  to  court;  and  countless 
f^<tx  formulae  in  force  of  that  kind  are  put  forth  in  the  Praetor's  list  {flibumi^ 
(G.4,46.) 

In  some  cases  the  Prsetor  puts  forth  formulae  ihaX  state  other  arig^ 
or  a  fact ;  as  in  the  case  of  deposit  and  of  free  loan.  The  ionnet  formmia 
is  framed  thus  :  '*  Let  there  be  a  judex.  Whereas  Aulus  Agerius  deposited 
with  Numenus  Negidius  a  silver  table,  now  in  dispute,  whatever  it  appeals 
on  that  account  Numerius  Negidius  ought  in  good  faith  to  give  or  do  for 
Aulus  Agerius,  that,  judex  condemn  Numerius  Negidius  to  give  or  do  Mas 
Aulus  Agerius,  unless  he  gives  up  the  table.     If  it  does  not  so*  appear 
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Quad  Numerius  Neffidwu  nbUum  tnmwit  Aulo  Agerio  infafMudi  esuaa.  (liM>  ^ 
Bom.  £egiim  CoIIaI  2,  6,  6.) 

These  examples  show  the  degree  of  precudon  required  in  the  stetement.  Urn 
it  was  not  necessary  to  specify  which  had  struck  the  blow.  It  was  the  duty  of  Ae 
Frsetor  (cogrMo  praOorU)  to  fix  the  statement  with  reasonable  certainty.  (Moa.  ^ 
Rom.  Legum  Collat.  2,  6,  8.) 

(2.)  The  intentio  (statement  of  daim)  is  the  part  of  tli^  formula  in  which 
the  plaintiff  defines  what  he  wants ;  this  part  for  instance, — ''  If  it  appears 
that  Numerius  Negidius  ought  to  give  Aulus  Agerius  ten  thousand  sestertii j* 
or  again  this,  "  Whatever  it  appears  Numerius  Negidius  ought  to  give  or  do 
for  Aulus  Agerius."    (G.  4,  41.) 

(3.)  The  c&ndstnnatio  (condemnation)  is  the  part  of  Ubit  formula  in  which 
ih^  judex  is  allowed  power  to  acquit  or  to  condemn ;  this  part  for  instance^ 
''  Judex^  condemn  Niunerius  Negidius  to  pay  Aulus  Agerius  ten  thousand 
HstertU.  If  it  does  not  so  appear,  acquit  him ;"  or  again  this, — ^yudex^ 
condemn  Numerius  Negidius  to  pay  Aulus  Agerius  ten  thousand  sesleriH 
only.  If  it  does  not  so  appear,  acquit  him ; "  or  again  this, — "  Judex^  con- 
demn Numerius  Negidius  to  pay  Aulus  Agerius,"  and  so  on,  provided  theie 
he  not  added  "  ten  thousand  sestertii  only."    (G.  4,  43.) 

The  condemnation  that  is  put  in  ^'t  formula  is  either  for  a  determinate 
sum  of  money  or  for  an  indeterminate  sum.  It  is  for  a  determinate  sum  in 
^<t  formula  by  which  we  demand  a  determinate  sum  ;  for  in  that  the  lowest 
part  runs  thus :  ^  Judex^  condemn  Numerius  Negidius  to  pay  Aulus 
Agerius  ten  thousand  sestertii.  If  it  does  not  so  appear,  acquit  him.'  A 
condenmation  for  an  indeterminate  sum  of  money  has  a  twofold  meaning. 
There  is  one  that  is  expressly  limited,  cum  taxatione  as  it  is  commonly 
called,  when  we  demand  something  indeterminate.  There  the  lowest  part 
of  the  formula  runs  thus :  ''  In  that,  judex^  condemn  Numerius  Negidius  to 
pay  Aulus  Agerius  ten  thousand  sestertii  only.  If  it  does  not  so  appear, 
acquit  him."  The  opposing  one  is  unlimited,  as  when  we  demand  anytfalog 
that  is  ours  from  the  man  that  possesses  it — that  is,  if  we  bring  an  action  Ibr 
a  thing  or  for  its  production ;  for  there  it  runs  thus :  ^  Whatever  turns  oat 
to  be  the  value  of  the  article,  that  sum  of  money,  judex^  condemn  Numerius 
Negidius  to  pay  Aulus  Agerius.  If  it  does  not  so  appear,  acquit  him.*  (G. 
4i  49-51.) 

The  judex  in  the  matter,  if  he  condemns  the  defendant,  must  condemn 
him  in  a  determinate  sum,  although  no  determinate  sum  is  put  in  the  con- 
demnation. He  ought  further  to  take  heed,  if  a  determinate  sum  is  put,  tibat 
he  condenm  the  defendant  in  a  sum  neither  greater  nor  less  by  one  sesteroe ; 
for  otherwise  he  makes  himself  liable  as  if  the  cause  were  his  own  {litem  summ 
facit)  ;  and  again,  if  a  limit  {taxatid)  is  put,  that  he  does  not  condemn  tlie 
defendant  in  a  sum  greater  than  the  limit ;  for  if  he  does,  in  like  mawt^ 
again  he  makes  himself  liable  as  if  the  cause  were  his  own.  To  condeoui 
him  in  a  less  sum,  he  is,  however,  allowed ;  and  if  the  condemnation  is 
indeterminate,  he  can  condemn  him  in  any  sum  he  pleases.    (G.  4,  52.) 

(4.)  The  adjudicatio  is  the  part  oii^eformula  in  which  ^Sda  judex  is  aOowed 
to  adjudge  the  thing  to  one  of  the  parties  to  the  action.  If,  for  instance,  tlie 
action  is  one  between  co-heirs  familiae  erciscundae  (for  sharing  the  inherit* 
ance),  or  between  partners  communi  dividundo  (for  dividing  the  joint  pro- 
perty), or  between  neighbours  fimum  regundorum  (for  determining  tbe 
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ducedy  the  PrsBior  oould  impose  conditions  on  a  plaintiflT,  not 
warranted  by  the  strict  letter  of  the  law,  bnt  required  by  justioa. 

1.  Nature,  objects,  and  form  of  Equitable  Defence& 

Next  let  us  look  narrowly  to  excepUorus  (equitable  defences).  They  have 
been  provided  for  the  sake  of  persons  that  have  to  defend  themselves  against 
an  action,  for  it  often  happens  that  a  man  is  liable  by  the  JMs  dviie^  and 
yet  it  is  unfair  that  he  should  be  condenmed  by  the  judex.  (J.  4»  I3»  P>'-  ■ 
G.  4i  115-116.) 

If,  for  instance,  I  stipulate  for  a  sum  of  money  from  you  on  the  ground 
that  I  am  about  to  pay  it  over  to  you  as  a  loan,  and  I  do  not  pay  it  every  it 
is  certain  the  money  can  be  claimed  from  you ;  for  you  are  bound  to  give  it» 
since  you  are  liable  under  the  stipulation.  Yet  it  is  unfair  that  you  should 
be  condemned  on  that  account.  It  is  held,  therefore,  that  you  ought  to 
defend  yourself  by  the  exceptio  dolt  malt  (on  the  ground  of  fraud).  I^  again, 
I  agree  with  you  not  to  demand  from  you  what  you  owe  me,  none  the  less  I 
can  at  strict  law  demand  it,  alleging  that  you  ought  to  give  it ;  for  an  obli- 
gation is  not  taken  away  by  an  agreement  between  the  parties.  But  it  is 
held  that  if  I  demand  it  I  ought  to  be  repelled  by  the  exceptio  pacti  annvnUi 
(based  on  an  agreement).    (G.  4,  116.) 

In  those  actions,  too,  that  are  not  against  a  person,  such  defences  have  a 
place ;  when,  for  instance,  you  compel  me  by  fear  or  induce  me  by  fraud  to 
give  you  some  res  mancipi  by  a  formal  conveyance.  I^  then,  you  donand 
the  thing  from  me,  an  exceptio  is  given  me,  by  which,  if  I  prove  you  acted  so 
as  to  terrify  or  deceive  me,  you  are  repelled.    (G.  4,  117.) 

Some  exceptiones  the  Prsetor  has  in  his  edict  set  forth ;  others  he  grants  to 
suit  the  case  after  inquiry.  All  these  either  owe  their  existence  to  statutes, 
or  what  take  the  place  of  statutes,  or  have  been  handed  down  as  based  on 
the  jurisdiction  of  the  Praetor.    (G.  4,  118.) 

Every  exceptio  is  so  framed  as  to  run  counter  to  what  the  defendant 
affirms.  If;  for  instance,  the  defendant  affirms  that  the  plaintiff  is  doing 
something  fraudulent — demanding  money,  for  instance,  that  he  never  paid 
over— the  exceptio  is  framed  thus  :  ''  If  in  that  matter  nothing  has  been  done 
or  is  being  done  by  fraud  on  the  part  of  Aulus  Agerius."  If,  again,  it  Is 
alleged  that  the  money  is  being  demanded  contrary  to  agreement,  the 
exceptio  is  framed  thus :  ^  If  between  Aulus  Agerius  and  Numerius  Negidins 
there  has  been  no  agreement  that  the  money  should  not  be  demanded."  In 
all  other  cases,  in  fine,  it  is  usually  framed  in  like  manner.  The  reason  is 
that  every  exiupHoy  though  it  is  a  defence,  is  inserted  in  ihit  formula  so  as  to 
make  the  condenmation  conditional  Its  effect,  in  other  words,  is,  that  the 
judex  is  to  condemn  him  against  whom  the  action  is  brought,  only  if  the 
plaintiff  did  nothing  fraudulent  in  the  matter  in  dispute ;  and  again,  that 
the  judex  is  not  to  condemn  him  unless  no  agreement  was  come  to  that  the 
money  should  not  be  demanded.    (G.  4,  119.) 

Diviflion  of  Equitable  Pleas — ^Peremptory  and  Dilatory. 

ExcepUones  are  said  to  be  either  peremptory  or  dilatory.  They  aie 
peremptory  if  they  take  effect  for  ever  and  cannot  be  evaded.  Instances  of 
this  are  the  defences  that  something  was  done  through  fear  or  fraud,  or 
contrary  to  a  statute  or  Senattts  Consultum;  or  agam,  that  the  case  has  1 
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decided  or  brought  before  a  judex;  or  again,  that  an  agreement  has  been 
come  to  providing  that  the  money  shall  in  no  case  be  demanded.  They 
are  dilatory,  again,  if  they  do  harm  for  a  time — if,  for  instance,  the  agree- 
ment come  to  provides  (say)  that  the  money  shall  not  be  demanded  within 
five  years,  for  at  the  end  of  that  time  the  excepHo  has  no  place.  A  like 
sxcepHo  is  that  the  claim  is  being  divided  (litis  dividuae\  or  that  some 
matter  remains  over  i^ei  residuae).  If,  for  instance,  a  man  demands  part 
of  a  thing,  and  within  the  same  Praetor's  term  of  office  the  rest,  he  is  set 
aside  :  this  exceptio  is  called  iitis  dividuae.  If,  again,  a  man  that  had  several 
actions  against  the  same  defendant  proceeded  with  some,  but  put  off  others 
that  they  might  come  before  other  judges,  and  then  within  the  same  Praetor's 
term  of  office  proceeded  with  those  he  put  off,  he  is  set  aside  by  this  exceptio^ 
called  reiresiduae.    (G.  4,  120-122.) 

Dilatory  excepHones  may  be  due  to  considerations  not  only  of  time  but 
of  person.  Instances  are  those  relating  to  a  cognitorj  as  when  a  man  that  by 
the  edict  cannot  make  such  an  appointment  brings  an  action  through  one,  or 
when  a  man  that  has  the  right  appoints  a  cognitor  that  cannot  undertake  the 
office.  If  an  exceptio  cogmtoria  can  be  brought  against  him,  then,  if  he  is  such 
that  he  cannot  lawfully  appoint  a  cognitor^  he  can  bring  the  action  himself ;  if, 
again,  the  cognitor  cannot  lawfully  undertake  the  office,  he  has  unrestrained 
power  to  bring  the  action  by  another  cognitor  or  by  himself  in  person,  and  in 
this  way  as  weU  as  in  that  evade  the  exceptio.  But  if  he  disregard  it,  and 
brings  the  action  through  a  cognitor^  he  loses  his  case.    (G.  4,  124.) 

When  failure  to  use  a  plea  is  fatal. 

A  man  against  whom  a  dilatory  exceptio  can  be  brought,  must  observe  to 
put  off  his  action.  If  not,  and  if  it  is  actually  used  to  bar  his  action,  he 
loses  his  case.  For  after  the  time  at  which,  if  the  matter  had  not  been 
taken  up,  he  could  evade  it,  he  has  no  longer  remaining  any  power  to  bring 
an  action  when  the  matter  has  once  been  brought  to  trial  and  cut  off  by  the 
exceptio,    (G.  4,  123.) 

If  a  peremptory  exceptio  has  by  mistake  not  been  used  by  the  defendant, 
he  is  restored  to  his  rights  as  unimpaired  (restitutio  in  integrum),  in  order 
that  lie  may  still  make  use  of  it.  But  if  it  is  a  dilatory  exceptio  that  he  has 
not  used,  whether  he  can  be  so  restored  is  questioned.    (G.  4,  125.) 

ReplicatioDS. 

Sometimes  it  happens  that  an  exceptio  that  at  first  sight  seems  good  in 
law  would  unfairly  harm  the  plaintiff.  When  this  is  so,  another  addition  is 
needed  to  aid  the  plaintiff.  It  is  called  replication  because  by  it  the  force  of 
the  exceptio  is  unfolded  and  undone.  If,  for  instance,  I  agree  with  you  not 
to  demand  from  you  the  money  you  owe  me,  and  then  afterwards  we  make 
an  agreement  to  the  contrary,  that  is,  that  I  may  demand  it ;  and  if  then  I 
bring  an  action  against  you,  and  you  take  this  exception  to  it,  that  you  ought 
to  be  condemned  to  pay  me  only  if  there  has  been  no  agreement  that  I 
should  not  demand  the  money, — ^then  I  am  wronged  by  the  exceptio  pacti 
canventij  for  none  the  less  this  remains  true,  even  although  we  afterwards 
made  an  agreement  to  the  contrary.  But  it  is  unfair  that  I  should  be  shut 
out  by  the  exceptio;  a  repUcatio  therefore  arising  out  of  the  later  agreement 
is  given  me  [in  this  way, — ^  If  there  was  no  after  agreement  that  the  money, 
might  be  demanded**].    (J.  4,  14,  pr. ;  G.  4f  126.) 
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Ag^in,  if  a  banker  pursues  a  man  for  the  price  of  a  thing  sold  by  aactlofii 
and  has  thrown  in  his  way  the  exceptio  that  the  buyer  is  to  be  condemned 
only  if  the  thing  he  bought  has  been  delivered  to  him,  that  is  an  excepHo 
good  in  law.  But  if  it  was  stated  beforehand  at  the  auction  that  the  thing 
would  not  be  delivered  to  the  buyer  before  he  paid  the  price,  the  banker  may 
help  himself  by  such  a  repiicatio  as  this, — ^''Or  if  it  was  stated  beforehand 
that  the  thing  would  not  be  delivered  to  the  buyer  unless  the  buyer  first  paid 
the  price."    (G.  4,  126  a.) 

Sometimes,  also,  it  happens  that  the  repUcaUo  in  turn,  althougli  at  first 
sight  good  in  law,  would  unfairly  harm  the  defendant  When  this  is  so,  an 
addition  is  needed  to  aid  the  plaintiff.  It  is  called  dupUcatio  (doublingX 
(J.  4,  14,  I ;  G.  4,  127.) 

If  it  in  turn  at  first  sight  seems  good  in  law,  but  for  some  reason  unfairly 
harms  the  plaintiff,  again  an  addition  on  the  other  side  is  needed  to  aid  the 
plaintiff.     It  is  called  tripHcoHo  (tripling).    (J.  4,  14,  2  ;  G.  4,  128.) 

The  use  of  all  these  additions,  sometimes  going  even  further  than  we  have 
said,  was  brought  in  by  the  variety  of  business  affairs.    (G.  4,  129.) 

Praescriptiones, 

Let  us  see  also  about  the  praescriptiones  that  have  been  received  on  behalf 
of  the  plaintiff.    (G.  4,  1 30.) 

That  they  are  so  called  from  the  fact  that  they  were  written  first  {Jra^ 
scribuntur)  before  ih^  formulae  is  more  than  manifest.    (G.  4,  132.) 

Often,  indeed,  under  one  and  the  same  obligation,  something  ought  to  be 
furnished  us  now,  something  in  future ;  as  when  we  have  stipulated  for  a 
fixed  sum  of  money  to  be  paid  every  year  or  every  month.  For  when  some 
years  or  months  are  ended,  the  money  for  this  time  ought  to  be  furnished ; 
but  for  future  years,  too,  the  obligation  is  certainly  understood  to  be  con- 
tracted, though  as  yet  it  is  not  to  be  performed.  If,  then,  we  wish  to  claim 
what  ought  to  be  furnished,  and  to  bring  it  to  trial,  but  to  leave  the  future 
performance  of  the  obligation  in  uncertainty,  it  is  necessary  to  bring  our 
action  with  this  praescriptio^ — **  Let  that  only  come  into  trial  whose  day  of 
payment  is  now  come."  But  if  not,  and  if  we  proceed  without  this  clause^ 
by  ihitformulay  namely,  by  which  we  demand  an  indeterminate  sum,  in  which 
the  statement  of  claim  is  framed  in  these  words, — "  Whatever  it  appears 
Numerius  Negidius  ought  to  give  or  do  for  Aulus  Agerius,** — then  the  whole 
obligation — that  is,  the  future  one  as  well — ^we  thus  bring  to  trial.  Further, 
since  the  joining  issue  {litis  contestatio)  extinguishes  it,  no  action  remains 
over  for  us,  if  we  should  afterwards  wish  to  bring  an  action  for  the  further 
performance.  Again,  if,  for  instance,  we  are  bringing  an  action  arising  out 
of  a  purchase  {ex  empto\  that  a  farm  should  be  given  us  by  a  formal  convey- 
ance, we  ought  to  use  such  a  praescripHo  as  this, — *'  Let  the  matter  to  be 
tried  be  the  mancipation  of  the  farm."  The  result  is,  that  afterwards,  if  ne 
wish  unhindered  possession  {vacua  possessio)  of  it  to  be  given  us,  we  caa 
bring  an  action  for  its  delivery  either  ex  stipulatu  or  ex  empto.  But  if  m 
use  no  viK^prcLescriptiOy  then  the  obligation  for  all  such  rights  by  the  use  of 
the  indeterminate  action,  "Whatever  on  that  account  Numerius  Negi^as 
ought  to  give  or  do  for  Aulus  Agerius,"  is  extinguished  on  joining  issue ;  so 
that  afterwards,  if  we  wish  to  bring  an  action  for  delivery  of  the  unhindered 
Dossession,  no  acdon  remains  over  for  us.    (G  4,  131-131  A,  as  festored>) 
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of  what  is  fair  and  right.  In  this,  then,  there  is  included  the  power  to  take 
an  account  of  what  it  appears  the  plaintiff  ought  to  furnish  in  turn  on  the 
same  ground,  and  to  condemn  the  defendant  to  pay  the  balance.  (G.  4,  61, 
as  restored.) 

Actions  are  in  some  cases  bonaefidei^  in  others  sincti  juris  (of  strict  law). 
Those  bonaefidei  are  these, — from  purchase,  from  sale,  from  letting  on  hire, 
from  taking  on  hire,  from  managing  business,  from  mandate,  from  deposit 
\ixoxii  fiducia\^  from  acting  for  a  partner,  from  acting  as  tutor ^  from  free  loan, 
from  giving  a  pledge,  the  actions  familiae  erciscundae  and  commum  divi- 
dundo  [and  any  actio  praescriptis  verbis^  the  action  put  forth  praescriptis 
verbis  de  aesiimato^  and  also  the  one  that  is  available  as  the  result  of  an 
exchange,  and  the  demand  for  an  inheritance.  Up  to  our  own  time,  indeed,  it 
was  still  uncertain  whether  this  last  was  to  be  numbered  with  the  proceed- 
ings bonae  fidei  or  not.  But  a  constitution  of  ours  has  plainly  classed  it 
among  them.    (J.  4,  6,  28  ;  G.  4,  62,  as  restored.) 

Ih^  judex  in  all  these  proceedings  is  not,  however,  enjoined  by  the  actual 
words  of  X\i^  formula  to  take  account  of  a  set-off.  But  since  this  seems  only 
agi'eeable  to  the  nature  of  the  proceeding  as  bonae  fideiy  it  is  believed  to  be 
included  in  his  duty.     (G.  4,  63.) 

2.  Cases  in  which  set-off  was  allowed — Compensatio,  Deduetio. 

The  case  is  different  with  regard  to  the  action  by  which  a  banker  takes 
proceedings.  He  is  forced  to  take  in  the  set-off,  and  to  bring  his  action  so 
as  to  embrace  it  in  the  words  of  iYi^  formula.  A  banker,  therefore,  from  the 
beginning  allows  a  set-off,  and  in  his  statement  of  claim  alleges  that  so  much 
less  ought  to  be  given  him.  If,  for  instance,  he  owes  ten  thousand  sestertii 
to  Titius,  and  Titius  twenty  thousand  to  him,  his  statement  of  claim  runs 
thus  : — "  If  it  appears  that  Titius  ought  to  give  him  ten  thousand  sestertii 
more  than  he  himself  owes  Titius."     (G.  4,  64.) 

By  the  edict  again,  a  bonorum  emptor  (purchaser  of  an  insolvent  estate) 
is  ordered  to  make  a  deduction  before  bringing  his  action,  so  (that  is)  that 
his  opponent  shall  be  condemned  to  pay  only  the  balance  after  deducting 
what  the  bonorum  emptor  owes  him  in  turn,  on  account  of  the  insolvent  that 
has  defrauded  him.     (G.  4,  65.) 

Comparison  of  Coinpeiisaiio  and  Deduetio, 

Between  the  set-off  that  meets  the  banker,  and  the  deduction  that  is 
thrown  in  the  way  of  the  bonorum  emptor^  there  is  this  difference  :  To  make 
up  a  set-off,  that  only  is  called  in  that  is  of  the  same  kind  and  nature ; 
money,  for  instance,  is  set-off  against  money,  wheat  against  wheat,  wine 
against  wine  ;  so  much  so  indeed,  that  some  hold  wine  cannot  in  every  case 
be  set  off  against  wine,  nor  wheat  against  wheat,  but  only  if  it  is  of  the  same 
nature  and  quality.  But  to  make  up  a  deduction,  there  is  called  in  what  is 
not  of  the  same  kind  ;  if,  then,  the  bonorum  emptor  demands  money  from 
Titius,  and  owes  Titius  com  or  wine  in  turn,  he  deducts  its  value  fironi  the 
money,  and  takes  proceedings  for  the  rest.  To  make  up  a  deduction  again, 
there  is  called  in  what  is  due  at  a  future  time  ;  to  make  up  a  set-off,  this  only 
that  is  due  at  the  present  time.    Besides,  an  account  of  the  set-off  is  put 
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down  in  the  statement  of  claim.  Thus  it  happens  that  if,  a 
set-off,  the  banker  states  a  claim  too  large  by  one  sesterce,  1 
he  therefore  loses  his  case.  But  a  deduction  is  put  dc 
demnation,  and  there  no  risk  is  incurred  by  him  that  clain 
especially  as  the  bonorum  emptor^  when  he  brings  his  acl 
brings  it  for  a  determinate  sum  of  money,  yet  frames  his  c 
an  indeterminate  sum.    (G.  4,  66-68.) 

VI.  Variance.  {Peiere  plus  vel  minus.) 
One  of  the  inconveniences  of  dividing  a  civil  trij 
Preetor  and  a  judex  was  when  a  variance  occurre 
facts  as  disclosed  at  the  trial,  and  the  facts  u] 
formula  was  consti*ucted.  Two  errors  were  possibl 
might  ask  more  than  he  was  entitled  to,  or  less. 

One  may  demand  too  much  in  four  ways  : — ^in  respect  ol 
time,  of  the  place,  or  of  the  circumstances  (causa).  In  res [ 
as  if  one  were  to  demand,  instead  of  ten  thousand  sestertii  1 
twenty  thousand  ;  or  if  he  that  owns  a  thing  in  part  were  to 
that  the  whole  thing,  or  a  larger  part  of  it,  was  his.  In  res 
one  were  to  demand  performance  before  the  time,  or  before 
condition.  In  respect  of  place,  as  if  what  has  been  pron 
at  a  fixed  place  were  to  be  demanded  at  another  place  witho 
former  place.  For  example,  if  a  man  has  stipulated,  ^'  Do  ; 
give  ten  thousand  sestertii  at  Ephesus  ?  I  undertake  to 
then  withdrawing  all  mention  of  Ephesus,  states  his  claim 
ditionally  thus : — *'  If  it  appears  that  Aulus  Agerius  ou 
thousand  sestertii  to  Numerius  Negidius," — he  is  under* 
too  much,  because  by  an  unconditional  statement  of  claii 
the  promiser  the  advantage  he  would  have  if  he  paid  j 
Ephesus,  however,  he  can  rightly  demand  it  unconditional! 
throwing  in  the  place.  In  respect  of  the  circumstances,  als 
be  demanded;  as  when  a  man  in  his  statement  of  claim 
debtor's  election  that  he  has  by  right  of  the  obligation.  ] 
man  stipulates  thus  : — "  Do  you  undertake  to  give  ten  thoi 
the  slave  Stichus?"  and  then  demands  one  or  other  of 
demands  too  much.  Even  although  he  demands  what  in  fa( 
held  to  demand  too  much,  because  his  opponent  can  someti 
easily  what  is  not  demanded.  A  like  case  is  when  a  man  s 
kind  and  then  demands  one  species  of  it — stipulates,  for  ins 
generally,  and  then  demands  Tyrian  specially.  Nay,  e 
demands  the  cheapest,  the  rule  of  law  is  the  same  because 
we  have  just  stated.  The  rule  of  law  is  the  same  also  if  on 
slave  generally,  and  then  demands  one  by  name — Stich 
although  the  cheapest.  Therefore,  as  the  stipulation  itself  i 
ought  the  statement  of  claim  in  the  formula  to  be  framed, 
restored.) 

It  is  plain,  also,  that  ii  a  man  states  a  claim  for  one 
another  he  runs  no  risk,  and  he  can  bring  his  action  anew, 


Digitized  by 


Google 


996  LAW   OF    PROCEDURE. 

property  the  old  action  as  well  remains  :  as  when  a  man  that  ought  to 
demand  the  slave  Stichus  demands  Eros ;  or  when  a  man  states  in  his  claim 
that  a  thing  ought  to  be  given  him  under  a  will,  and  it  was  due  to  him  under 
a  stipulation  ;  or  if  a  cogmtor  or  procurator  states  in  his  claim  that  the  thing 
ought  to  be  given  him.     (G.  4,  55.) 

The  effect  of  a  variance  differed  according  to  the  part  of  the 
formula  in  which  it  was  found.  The  most  dangerous  part  was 
the  Intentio, 

1.  Variance  in  the  Intentio. 

If  a  man  embraces  too  much  in  his  statement  of  claim  (infenfio\  the  case 
falls  through  ;  that  is,  he  loses  his  property,  and  is  not  restored  by  the 
Praetor  to  his  unimpaired  rights,  except  in  certain  cases,  in  which  the  Praetor 
by  his  edict  comes  to  give  aid  ;  as  when  a  man  under  twenty-five  makes  a 
slip  because  of  his  age,  or  a  man  over  twent>'-five,  if  a  strong  reason  came  In 
for  some  mistake  the  law  will  recognise.    (G.  4,  53,  as  restored.) 

Exception.— This  is  sufficiently  plain,  that  in  formulae  for  an  indeter- 
minate sum  too  much  cannot  be  demanded  :  because  when  no  determinate 
amount  is  demanded,  but  whatever  it  shall  appear  the  opponent  ought  to 
give  or  do  is  stated  in  the  claim,  no  one  can  claim  too  much.  The  rule  of 
law  is  the  same  also  if  an  action  for  an  indeterminate  part  of  a  thing  is 
granted  ;  as  when  an  heir  demands  such  a  part  of  the  farm  in  dispute  as 
shall  appear  to  be  his.  An  action  of  this  kind  is  usually  granted  in  very 
few  cases.    (G.  4,  54.) 

To  state  a  claim  for  too  much  is  indeed,  as  we  have  said  above,  dangerous ; 
but  it  is  lawful  to  stale  a  claim  for  too  little.  For  the  remainder,  however, 
no  action  is  allowed  within  the  same  Praetor's  term  of  office.  He  that  does 
bring  such  an  action  is  shut  out  by  an  exceftio;  and  it  is  called  litis  dividua: 
(against  dividing  a  claim).     (G.  4,  56.) 

2.  Variance  in  the  Condemnatio, 

If  in  the  condemnation  more  is  demanded  than  ought  to  be,  the  plaintiff 
runs  no  danger.  The  defendant,  too,  even  after  accepting  an  unfair 
formula^  is  restored  to  his  rights  unimpaired,  that  the  condemnation  may  be 
lessened.  But  if  less  is  put  down  than  ought  to  be,  the  plaintiff  obtains  only 
what  he  has  put  down,  for  the  whole  matter  is  brought  into  the  trial ;  he  is 
tied  down  finally  by  the  condemnation,  and  the  judex  cannot  go  beyond  it 
The  Praetor,  too,  gives  no  restoration  to  rights  on  that  side  ;  he  comes  to  the 
aid  of  defendants  more  readily  than  of  plaintiffs.  We  speak,  of  course,  witli 
the  exception  of  men  under  twenty-five  ;  when  men  of  that  age  make  a  slip 
in  any  matter,  the  Praetor  comes  to  their  aid.    (G.  4,  57.) 

3.  Variance  in  the  Demonstratio. 

If  in  the  demonsiratio  too  much  or  too  little  is  put  down,  nothing  is 
brought  on  for  trial,  and  so  the  matter  remains  untouched.  This  is  the 
meaning  of  the  saying  that  by  a  false  demonsiratio  no  action  is  lost 
There  are  some,  however,  that  think  too  little  may  rightly  be  embraced  in  it; 
that  if  a  man  perchance  bought  Stichus  and  Eros,  he  is  to  be  held  right  if 
he  draws  up  his  demonsiratio  thus  ;— **  Whereas  I  bought  of  you  the  slaw 
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Eros,"  and  that  then,  if  he  pleases,  he  can  bring  an  action  for  Stichus  in 
^xio\}[itx  formula  of  sale.  The  reason  is  that  it  is  true,  they  say,  that  seeing 
he  bought  two,  he  bought  each  singly.  This  was  assuredly  Labeo's  view. 
But  if  he  that  bought  one  brings  an  action  for  two,  his  demonstratio  is  false. 
The  same  is  true  in  the  case  of  other  actions  also,  as  free  loan  and  deposit. 
(G.  4,  58-59.) 

We  find  in  certain  writers  that  in  an  action  of  deposit,  and  in  fine,  in  all  the 
other  actions  in  which  condemnation  brands  a  man  with  ignominy  {infamia)^ 
that  he  that  puts  more  than  he  ought  in  his  demonstratio  loses  his  suit.  A 
case  is,  if  a  man  that  has  deposited  one  thing  alleges  in  his  demonstratio  that 
he  has  deposited  two  or  more ;  or  if  a  man  that  has  been  struck  on  the  face 
with  the  fist  alleges  in  his  demonstration  in  an  actio  injuriarum^  that  some 
other  part  of  his  body  was  struck.  Whether  we  ought  to  believe  this  to  be 
the  truer  view,  we  shall  seek  out  with  great  care.  Now  there  are  two 
formulae  for  deposit,  one  framed  to  state  a  right,  and  one  to  state  a  fact,  as 
we  have  remarked  above.  In  th^formula^  that  is  framed  to  state  a  right, 
only  at  the  beginning  the  matter  in  dispute  is  stated  in  the  demonstration 
then  it  is  named,  and  next  the  contention  at  law  is  brought  in  by  these 
words,  "  Whatever  it  appears  he  ought  on  that  account  to  give  or  do  for 
me."  In  ih^  formula  framed  to  state  a  fact,  at  once  in  the  beginning,  as  if  it 
were  a  statement  of  claim,  the  matter  in  dispute  is  named  in  these  words, 
"  If  it  appears  that  such  and  such  a  man  deposited  with  such  and  such 
another  such  and  such  a  thing,"  Assuredly,  therefore,  we  ought  not  to 
doubt  that  if  a  man  in  tYi^  formula  framed  to  state  a  fact  names  more  things 
than  he  deposited,  he  will  lose  his  suit,  because  he  is  held  to  have  put  down 
too  much  in  his  statement  of  claim.    (G.  4,  60.) 

(B.)  Procedure  in  Interdicts. 

An  examiDation  of  the  cases  where  the  remedy  was  by  inter- 
dictum  and  not  by  actio^  shows  that  nearly  all  interdicts  were 
remedies  for  rights  that  could  be  vindicated  in  no  other  way, 
while  the  interdicts  Uti  Possidetis  and  Utrubi  were  the  remedies 
for  Preetorian  ownership,  and  Quorvm  Bonorum  for  Prcetorian 
inheritance. 

In  procedure  by  interdict  there  was  the  same  distinction 
between  jus  and  judicium  that  existed  in  the  case  of  the  actio 
properly  so  called.  It  was  not  a  rapid  summary  process  in  the 
hands  of  the  Preetor,  but  in  every  respect  imitated  the  ordi- 
nary procedure. 

It  remains  to  look  narrowly  into  interdicts.     In  certain  cases,  then,  the 

>  The  followmg  interdicts  may  be  referred  to  i—de  Ubero  komine  exhihendo,  p.  186  ; 
de  liberit  exhibendU  et  dacendit,  p.  221 ;  devietvi  armata,  p.  250  ;  Quod  vi  out  elam, 
p.  252  ;  de  glande  legenda,  p.  254 ;  de  ttinere  actuque  privcUo,  p.  424 ;  de  rebus 
aacrit,  p.  317  ;  for  prae'iial  servitudes,  pp.  423-424  ;  de  iuperficie,  p.  430  ;  Salvianum 
and  Qua$i  Salvianum,  p.  443 ;  L'ti  Pouidctia  and  Utrubi,  p.  3C5  aq. ;  Quorum  Bonoruwn, 
p.  886. 
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Praetor  or  Proconsul  interposes  his  supreme  authority  (prindpaliter)  to  put 
an  end  to  disputes.  This  he  does  chiefly  when  the  parties  are  contending 
for  possession  or  quasi-possession.  In  short,  he  either  orders  something  to 
be  done,  or  forbids  it  to  be  done.  The  formulae  of  the  words  ^"hich  he 
frames  and  uses  in  the  matter  are  called  decrees  or  interdicts.  (J.  4, 15,  pr. ; 
G.  4,  138-139-  ) 

For  the  meaning  of  principaliter,  see  p.  41. 

Decrees  {decreia)  are  the  Praetor's  commands  that  something  be  done; 
as,  for  instance,  when  he  enjoins  something  to  be  produced  or  given  up. 
Interdicts  are  prohibitions  from  doing  something  ;  as,  for  instance,  when  he 
enjoins  no  violence  to  be  used  to  a  possessor  untainted  in  title,  or  forbids 
something  to  be  done  in  a  sacred  place.  Hence,  all  interdicts  are  called 
either  for  restitution,  for  production,  or  for  prohibition.    (G.  4,  14a) 

It  is  not  the  case,  however,  that  when  he  has  ordered  something  to  be 
done,  or  forbidden  something  to  be  done,  the  business  is  at  once  carried 
through.  The  parties  go  before  a  judex  or  recuperatores^  and  there,  by 
putting  forth  formulae^  the  question  is  raised  whether  anything  has  been 
done  in  defiance  of  the  Praetor's,  edict,  or  whether  what  he  ordered  to  be 
done  has  hot  been  done.  Sometimes  the  action  involves  a  penalty,  some- 
times not ;  the  former,  if  carried  on  by  a  sponsio;  the  latter,  as  when  an 
arbiter  is  demanded.  Under  interdicts  of  prohibition,  indeed,  the  usual 
procedure  always  is  by  sponsio ;  under  interdicts  for  restitution  or  produc- 
tion the  procedure  is  sometimes  by  a  sponsio,  sometimes  by  xYlq  formuhi 
called  arbitraria  (discretionary).    (G.  4,  141.) 

Of  the  order  and  issue  of  interdicts  in  old  times  it  is  idle  in  our  day  to 
speak,  for  wherever  the  law  is  laid  down  in  the  exercise  of  special  authority 
{extra  ordinem),  as  is  the  case  with  all  proceedings  now-a-days,  there  is  no 
need  to  grant  an  interdict,  but  the  case  is  judged  without  interdicts  exactly 
as  if  a  utilis  actio  had  been  granted  by  reason  of  an  interdict.     (J.  4,  15, 8.) 

In  considering  this  topic  the  reader  will  find  it  an  advantage  to  recur  to  the  pan- 
ages  already  given  on  the  subject  of  Possession,  pp.  357-359. 

I.  Procedure  in  Simple  Interdicts. 

Simple  interdicts  are  those  in  which  from  the  very  com- 
mencement of  the  proceedings  there  is  a  plaintiff  and  a  de- 
fendant.    They  are  prohibitory,  exhibitory,  or  restitutory. 

1.  Simple  Prohibitory  Interdict. 

In  this  case  the  procedure  in  the  time  of  Gains  was  solely  by 
sponsio  or  wager.     (G.  4,  141.) 

2.  Exhibitory  and  Restitutory  Simple  Interdicts. 

Gaius  informs  us  that  in  this  case  there  was  a  choice  of  pro- 
cedure, either  by  way  of  sponsio  or  by  an  arbitraria  formula. 
The  latter  was  viewed  as  an  indulgence,  and  was,  therefore, 
undoubtedly  posterior  in  origin  to  the  sponsio. 

But  he  that  wishes  to  demand  an  arbiter  ought  to  observe  to  make  the 
demand  at  once  before  going  out  of  court — that  is,  before  departing  from  the 
Praetor  ;  for  to  those  that  are  late  in  their  demand  no  favour  will  be  showm. 
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If,  therefore,  he  does  not  demand  an  arbiter,  but  goes  out  of 
the  case  is  carried  on  to  its  issue  at  the  risk  (of  a  penalty). 

(1.)  Trial  by  Wager  (sponsio). 

For  the  plaintiff  challenges  his  opponent  by  a  sfionsio  to  s 
not  failed,  contrary  to  the  Praetor's  edict,  to  produce  or  gi 
He  again  answers  his  opponent's  sponsio  by  a  stipulation  in  tu 
The  plaintiff  next  sets  forth  2l  formula  of  the  sfionsio  to  his  o 
in  return  that  of  the  stipulation  to  the  plaintiff.  But  the  pi; 
at  the  end  of  th^  formula  for  the  sponsio  another  proceedin 
up  the  thing  or  producing  it,  so  that  if  he  wins  in  the  spc 
thing  is  produced  or  given  up  to  him.    .    .    .    (G.  4,  165.) 

(2.)  Direct  Formula  {arbitraria  formula). 

After  setting  forth  the  kinds  of  interdicts,  we  must  ne: 
into  their  order  and  issue.     Let  us  begin  with  the  simple  int 
an  interdict  for  restitution  or  production  is  granted — as,  f 
possession  is  to  be  restored  to  him  that  has  been  cast  out 
the  freedman  is  to  be  produced  whose  patron  wishes  to  gi 
services  he  is  to  render — there  is  sometimes  no  risk  to  be  n 
case  through  to  its  issue ;    sometimes  there  is.     For  if 
arbiter,  the  defendant  receives  ih^  formula  called  arbitrari. 
It  is  so  called  because  if  in  the  discretion  of  \^^  judex  any 
given  up  or  produced,  then  he  produces  or  gives  it  up  v 
and   is  thus  acquitted.      But  if  he  neither  gives  it  up 
he  is  condemned  to  pay  what  it  is  worth.     The  plain ti 
penalty  for  proceeding  against  one  that  need  not  either  p 
anything ;  unless,  indeed,  he  is  met  by  a  judicium  calumn 
tenth  part  of  the  value  of  the  cause.     Proculus  certainly 
proceeding  ought  to  be  forbidden  to  one  that  has  demands 
by  this  very  fact  he  is  to  be  held  to  confess  that  he  ought 
duce  the  property.    But  the  law  in  use  by  us  is  differen 
For  a  man  asks  for  an  arbiter,  not  as  an  admission,  but  as 
form  of  litigation.    (G.  4,  161 -163.) 

From  what  Gains  tells  ns,  there  is  little  dii 
ceiving  that  the  procedure  in  interdicts  was  ex; 
the  procedure  in  actions.  In  the  time  of  Justini. 
that  there  was  no  substantial  diflference  betweer 
actions.  These  facts  suggest  the  question,  wai 
Roman  law  any  difference  between  interdictum  a 
in  name  t  There  appears  to  be  little  evidence, 
view  so  long  maintained,  that  interdicts  were  a 
injunctions  or  summary  process.  Indeed,  in  t 
interdicts  uti  possidetis  and  utrubi,  it  will  preset 
procedure,  so  far  from  being  summary,  was  ex 
plicated. 

The  PrsBtor,  besides  modifying,  limiting  and 
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remedies  for  rights  that  the^*M«  civile  did  not  i 
he  introduced  a  new  right  in  rem,  lie  was  necc 
to  give  a  remedy,  and  that  remedy  Wcis  call 
in  some  cases  Decretum.     When  he  introduc 
personam  he  called  his  remedy  an  action  ;  as  t 
constitutUf  actio  commodati,  etc.    This  assertion  ' 
almost  perfectly  exact ;  but  there  is  an  exce 
worthy  of  notice.     The  Actio  Serviana  was  e; 
Prsetor,  and  it  was  called  an  actio,  although 
a  right  in  rem.     It  contrasted  with  the  Lite.  • 
which  was  a  purely  possessory  remedy.     Th  • 
be  explained  in  various  ways ;  but  it  is  si  I 
that  the  actio  Sermana  was  not  introduced  u  i 
the  word  interdictum  was  beginning  to  loos< 
There  appears  to  be  no  instance  of  a  remed;^ 
sonam  being  called  Interdict. 

In  creating  new  remedies  the  Praetor  nat  i 
procedure  of  the  civil  law  ;  but  it  is  a  charac  ; 
that  prompted  his   interference,   that   he 
cumbrous  and  inconvenient  of  the  legia  act 
the  condictio,  not  the  sacramentum ;  for  the 
that  in  the  beginning  every  interdict  was  i   ; 
the  wager  was  real,  not  fictitious.     So  fi 
from  being  simple  and  summary,  that  we  ai 
to  interdicts  was  full  of  technical  dangers. 
The  form  of  the  pleading  seems  rather  curie    i 
the  Preetor  professed  to  order  a  defendant    : 
of  which  he  had  obtained  possession  by  viol     i 
aflBrmed  that  he  had  restored  it ;  in  point 
and  the  question  really  sent  for  trial  before     i 
atoreB  was  whether  be  was  under  any  oblige     i 
pro.  Caec.i  8.) 

At  first  all  interdicts  began  with  a  api 
was  to  impose  a  penalty  upon  tlui  uiisuccet'  i 
case  of  the  si m  pie,  prohibitory  interdicts*  sv  i 
ing  rights  in  public  or  sacred  things,  the  i 
for  committing  a  past  wrong  ;  and  it  w[  i 
object  to  get  rid  of  the  penalty.  The  < 
therefore  kept  up  in  the  time  of  Gains  v  i 
when  ihe  object  uf  the  interdict  was  the  I 
tion  of  property,  the  plaintiff  ought  to  be  se      i 
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the  property  without  insisting  upon  a  penalty.  Hence  before 
the  time  of  Gaius,  an  alternative  mode  of  trial  was  allowed : 
the  parties  were  allowed  to  omit  the  sponsio,  and  raise  the 
question  at  issue  directly  in  a  formula.  After  the  change 
made  by  Diocletian,  the  old  system  seems  to  have  fallen  into 
disuse,  and  utiles  actiones  of  the  usual  sort  were  granted  for 
interdicts.  (J.  4, 15,  8.)  This  change  may  be  compared  with 
the  history  of  the  action  in  rem.  An  action  for  property 
descending  from  the  jus  civile  pa^ed  through  three  stages — the 
sacramentum^  the  sponsioy  and  the  petitoiia  formula.  The  actions 
given  by  the  PrsBtor  omitted  the  first  stage,  but  followed  the 
older  system,  first  with  the  sponsio,  and  afterwards  by  the 
arhitraria  formula. 

The  distinction  between  interdictum  and  actio  appears,  there- 
fore, to  have  only  a  historical  significance.  The  words  do  not 
indicate  any  real  difference  in  procedure,  they  testify  merely  to 
a  historical  fact ;  namely,  that  certain  rights  in  rem  were  created 
by  the  Praetor.  Sometimes  the  word  petitio  is  opposed  to  actio. 
Petitio  is  a  civil,  interdictum  a  Praetorian,  action ;  and  if  the 
words  be  so  used,  actio  would  be  restricted  to  actions  in 
personam, 

II.  Procedure  in  Double  Interdicts. 

In  simple  interdicts,  there  are  from  the  outset  a  plaintiff' ana 
a  defendant ;  in  double  interdicts  there  are  two  claimants, 
neither  of  whom  at  the  beginning  is  plaintiff*,  and  neither 
defendant.  Examples  of  double  interdicts  are  the  uti  possidetis 
and  utruhi.  In  these  the  Praetor  imitates  the  procedure  in  the 
actio  sacramenti.  In  that  oldest  form  of  procedure  the  first  step 
is  a  sham  fight ;  the  Praetor  calls  upon  the  parties  to  make 
peace,  and  after  a  preliminary  inquiiy  orders  one  of  them  to 
have  interim  possession,  and  thereby  drives  the  other  into  the 
position  of  plaintiff*.  Unfortunately,  the  portion  of  the  MS. 
of  Gaius  that  describes  the  procedure  in  double  interdicts  is 
imperfect  and  partly  illegible  ;  but  enough  can  be  made  out 
clearly  to  show  that  the  Praetor,  in  controversies  regarding  the 
right  of  possession,  most  closely,  and  indeed  slavishly,  followed 
the  remarkable  proceedings  of  the  most  ancient  form  of  real 
actions.  The  inferences  to  be  drawn  from  this  parallelism  have 
been  elsewhere  stated,  and  need  not  here  be  repeated  (pp.  373-4.) 

But  if  an  interdict  is  demanded,  after  it  is  granted  the  Praetor's  first  care 
is,  that  while  the  suit  is  going  on  they  shall  refrain  from  force.  In  the  pos- 
session 01  one  or  other  oi  them,  therefore,  the  thing  is  settled  for  the  time 
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by  putting  up  its  fruits  meanwhile  to  auction  ;  provided  always  that  be  gives 
security  to  his  opponent  by  a  stipulation  for  these.  Its  power  is  this :  if 
\\xt  judex  afterwards  should  come  to  decide  against  him,  he  must  make  good 
the  fruits  meantime,  and  the  price  for  which  he  bought  them.  For  between 
opposing  parties  that  vie  with  one  another  as  to  the  price,  when  the  con- 
tention is  in  the  bidding  for  the  fruits  meantime,  no  doubt  because  it  is  for 
the  interest  of  each  to  be  interim  possessor,  the  Praetor  sells  possession  for 
the  time  to  the  higher  bidder.  Afterwards  the  one  challenges  the  other  by 
the  spofisio^  **  If,  in  defiance  of  the  Praetor's  edict,  you  use  force  to  me  while 
in  possession,"  and  both  mutually  make  an  answering  stipulation  to  meet  the 
sponsio.  Or  when  the  two  stipulations  have  been  joined,  one  sponsio  is  made 
between  them,  and  again  one  answering  stipulation  to  meet  it  This  is 
easier,  and  therefore  more  usual.     (G.  4,  1 66,  as  restored.) 

Next,  when  ^t  formulae  of  all  the  stipulations  and  answering  stipulations 
that  have  been  made  have  been  put  forth  by  both,  the  judex  before  whom 
the  proceedings  in  the  matter  are  taking  place  inquires  into  this,  which  the 
Praetor  embraced  in  his  interdict ;  which  of  them,  namely,  was  in  possession 
of  the  farm  or  the  house  at  the  time  the  interdict  was  granted,  neither  by 
force,  nor  by  stealth,  nor  by  sufferance.  After  the  judex  has  searched  out 
that,  and  has  decided,  say,  in  my  favour,  he  condemns  my  opponent  in  the 
amounts  of  the  sponsioy  and  of  the  answering  stipulation  that  I  made  with 
him  ;  and  in  accordance  with  this  acquits  me  from  the  sponsio  and  answer- 
ing stipulation  that  were  made  with  me.  More  than  this,  if  the  possession 
rests  with  my  opponent  because  he  won  in  bidding  for  the  enjo}Tnent  mean- 
time, unless  he  gives  up  possession  to  me,  he  is  condemned  in  the  proceeding 
called  Cascellianum  or  secutoriwn  (the  sequel);    (G.  4,  166  A.) 

Therefore  he  that  won  in  bidding  for  the  fruits  meantime,  if  he  does  not 
prove  that  the  possession  belongs  to  him,  is  ordered  to  pay  the  amount  ci 
the  sponsio  of  the  answering  stipulation,  and  of  the  bidding  for  the  fruits 
meantime  by  way  of  a  penalty,  and  besides  to  give  up  possession ;  and  more 
than  this,  he  gives  back  the  fruits  that  he  has  gathered  in  the  meantime. 
For  the  amount  of  the  bidding  for  the  fruits  meantime  is  not  the  price  cf 
them,  but  is  paid  by  way  of  a  penalty,  because  one  tried  to  keep  back  during 
all  this  time  the  possession  that  was  another's,  and  to  obtain  the  power  to 
enjoy  it.     (G.  4,  167.) 

But  if  he  that  was  beaten  in  the  bidding  for  the  fruits  meantime  does  not 
prove  that  the  possession  belongs  to  him,  he  owes  by  way  of  penalty  only 
the  amount  of  the  sponsio  and  of  the  answering  stipulation.    (G.  4,  168.) 

We  must  note,  however,  that  it  is  free  to  him  that  has  been  beaten  in 
bidding  for  the  fruits  meantime  to  pass  by  the  stipulation  for  the  fruits,  and 
just  as  by  the  proceeding  called  Cascellianum  or  secutoriutn  he  tries  to 
recover  possession,  so  to  bring  an  action  for  the  fruits,  and  for  the  bidding 
for  the  fruits  meantime.  For  this  a  special  proceeding  is  employed,  called 
fructuarium  (for  the  fruits),  on  account  of  which  the  plaintiff  receives 
security  that  what  has  been  adjudged  will  be  paid.  This  proceeding,  too,  is 
called  %ecutoriu7n,  because  it  follows  on  winning  the  sponsio j'  but  it  is  not 
likewibe  called  Cascellianum.    (G.  4,  169.) 

But  because  some  when  the  interdict  was  granted  refused  to  take  the  rest 
of  the  steps  under  the  interdict,  and  therefore  the  matter  could  not  be  got 
clear,  the  Praetor  has  prepared  certain  interdicts  called  secondary,  because 
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they  are  granted  only  in  the  second  place.  The  object  and 
interdicts  is  that  the  party  failing  to  comply  with  the  requir 
interdict  procedure, — as  by  declining  to  offer  (the  conventional) 
bid  for  the  fruits,  or  to  give  security  for  the  fructus  licitatto,  o 
to  the  sponsionesy  or  makes  default  in  defending  the  judicia 
must,  if  he  is  in  possession,  surrender  possession  to  the  otfc 
he  is  not  in  possession,  abstain  from  molesting  the  possessc 
although  on  the  merits  he  might  have  succeeded  in  the  int' 
sidetis  had  he  not  been  in  default,  by  this  secondary  interdict 
is  transferred  to  his  adversary.     (G.  4,  170.) 

This  paragraph  is  giren  in  accordance  with  Studemund*s  remion. 
that  if  one  of  the  parties  declined  to  take  the  necessaiy  steps  to  brin^ 
right  of  possession  to  a  decision,  his  opponent  conld  apply  for  a  90. 
dkXunt,  whereby  judgment  for  possession  was  granted  in  his  favour. 

(c.)  Specul  Provisions  for  terminating  La^ 

I.  Admissions.    Confeasio  in  jure. 

A  voluntary  admission  of  the  plaintiff's  claim  by 
ant  made  it  unnecessary  to  resort  to  AJudeXj  and  h 
at  one  time  there  seemed  to  be  some  doubt  on  tl 
same  effect  as  a  judgment  by  b,  judex,  (D.  46,  2. 
1,  56  ;  C.  7,  16,  24  ;  C.  4,  13,  5.)  The  plaintiff  is 
once  to  proceed  to  execution.      (C.  7,  53,  9 ;    P 

A  confeasio  must  be  an  admission  of  the  right  of 
as  well  as  of  the  facts  supporting  the  claim.     (D.  4 

If  the  defendant  admitted  the  cause  of  action, 
the  amount  claimed  as  damages,  the  case  must 
judea:;  not,  however,  for  trial,  but  solely  to  estima 
(D.  42,  2,  8  ;  D.  2,  14,  40, 1 ;  D.  9,  2,  25,  2.)  In  se 
it  was  the  interest  of  the  defendant  to  make  this 
save  himself  from  the  penalty  of  double  dama^ 
defendant  sued  under  the  lex  Aquilia  for  damage  t 
exposed  to  a  penalty  of  double  the  amount  of  Ic 
admits  the  wrong  done  before  the  PrsBtor.  (J.  < 
6,  26.)  So  also  in  actio  judicata  actio  depensi,  actio 
damnationem  relictorum,     (G.  4,  171.) 

II.  Interrogations.    Interrogatio  in  jure. 

It  might  often  happen  that  a  plaintiff  had  suffe 

^  Cof^feitio  pro  judicalo  habetur,     (D.  42,  2, 1.) 
*  Formula  reconstructed  by  Savigny — 

Quod  Numeriui  NegidUts  injure  eonfeisus  estfundum  Corncli 
se  dare  oporterc  ; 

Qiuanti  Uf undue  tetj  e/wn  eondcmna. 
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while  it  might  be  uncevtaiD  which  of  two  or  more  pereons  was 
answerable  to  him.  From  this  arose  the  practice  of  trying 
preliminary  issues  (praejudicia)  before  going  into  the  merits  of 
the  case.  From  the  strictness  of  the  rules  regarding  variance 
between  the  foiinuh.  and  the  evidence  before  the  judex^  and 
even  when  no  danger  was  to  be  apprehended  from  this  sourct?, 
it  was  highly  convenient  that  questions  relating,  for  example, 
to  the  personal  status  of  the  defendant  should  be  put  before  the 
Praetor.  Hence  the  practice  of  putting  interrogations  at  this 
stage  of  the  proceediings,  and  founding  upon  them  a  special 
modification  of  the /orm«fa.  The  answer  to  the  interrogatory 
w^as  an  admission  (confessio),  and  it  was  embodied  in  the 
formula.  Hence  the  so-called  acHo  interrogatona.  Savigny  has 
reconstructed  such  a  formula  applicable  to  a  question  of 
inheritance.^ 

The  nature  of  the  topics  where  interrogatories  might  be  put  may  be  gathered  from 
the  following  examples  : — 

Is  the  defendant  heir  to  plaintiff*B  debtor  ¥  and  if  so,  what  is  his  share  of  the 
inheritance  ?    (D.  11,  1,  1,  pr. ;  D.  11,  1,  6  ;  D.  11,  1,  9,  8.) 

Is  the  defendant  owner  of  the  slave  that  has  done  the  injury  complained  of ! 
(D.  11,  1,  8 ;  D.  11,  1,  5.) 

Is  the  defendant  owner  of  the  animal  that  has  done  the  mischief  {jpauperiai)  ? 
(D.  11,  1,  7.) 

JEIas  the  defendant  any  pecidium  of  the  slave  whose  contract  has  been  broken  ? 
(D.  11,  1,  9,  8.) 

Is  the  defendant  the  owner  of  the  house  or  structure  that  threatens  to  fall ;  and  if 
so,  whether  wholly  or  in  part?    (D,  11,  1,  10.) 

Is  the  defendant  in  possession  of  the  land  in  dispute  ?  and  if  not  of  the  who]^  of 
how  much?    (D.  11,  1,  20,  1.) 

Is  the  defendant  a  minor,  or  under  the  age  of  puberty  ?    (D.  11,  1,  11,  pr.) 

The  defendant  might  be  interrogated  by  the  plaintiff  as  well 
as  by  the  Praetor.  (D.  11,  1,  21  ;  D.  11,  I,  9,  1.)  If  the 
defendant  answered,  his  answer  might  be  taken  as  conclusive 
against  him.  (D.  11,  1,  11,  2.)  If  he  refused  to  answer,  his 
silence  was  construed  as  an  admission.  (D.  11, 1, 11, 4.)  Thus 
if  he  is  sued  as  sole  heir,  he  cannot  dispute  the  fact  before  the 
judex  if  he  refuses  to  answer  before  the  Praetor.  If  the 
defendant  answers  falsely,  as  by  saying  that  he  is  heir  for  one- 
fourth  only  when  he  is  really  heir  for  one-half,  the  plaintiff  is 
not  bound  by  his  answer,  but  may  sue  him  as  heir  for  the  whole 
amount.     (D.  11,  1,  11,  3;  D.  11,  1,  13,  pr.)     If,  however,  the 

^  Quod  NwMTxut  Negidim  interrogatui  respondet  te  eue  Seii  heredem  ex  Memuet, 
Si  para  Seium  Auto  Agerio  centum  dare  oportere, 
Judex  Numenum  Negidium  in  quijiqttaginta  condemna. 
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except  a  new  trial,  for  perjury  (D.  12, 2,  31)  ;  and,  indeed,  from 
the  nature  of  the  case,  it  may  be  inferred  that  an  oath  was 
never  put  until  all  other  means  of  evidence  were  exhausted. 
(D.  12,  2,  31.)  Another  consequence  was,  that  no  one  could 
take  an  oath  who  could  not  make  a  contract  ;  as,  e,g.<,  a  pupillus 
without  the  attctoritas  of  his  tutor.  (D.  12,  2,  17,  1 ;  C.  4, 1,  4.) 
Hence,  too,  a  person  interdicted  {e.g.,  a  prodigus)  could  not  put 
an  adversary  to  his  oath,  because  he  could  not  himself  take  the 
oath.  (D.  12,  2,  35, 1.)  Those  only  can  offer,  and  take  the  oath, 
who  can  contract  with  each  other.     (D.  12,  2,  9,  6  ;  D.  12, 2, 25.) 

AVhen  an  adversary  was  put  to  his  oath,  he  must  take  it  in 
the  precise  terms  in  which  it  is  offered.  Thus,  if  one  ask^d  the 
other  to  swear  "by  God,"  and  he  swore  **by  my  head"  (D.  12, 
2,  3,  4),  or  «by  my  children's  head"  (D.  12,  2,  4),  the  oath  had 
no  validity.  (D.  12,  2,  33.)  In  a  constitution  of  Justinian 
(a.d.  529)  we  have  the  ceremony  of  touching  the  Scriptures  as 
one  of  the  forms  of  swearing.  (C.  4,  1,  12,  5.)  The  oath  was 
usually  taken  in  court,  but  it  might  be  made  at  home  if  the 
party  were  sick  or  a  person  of  high  rank.     (D.  12,  2,  15.) 

Examples  of  questions  referred  to  oath : — 

1.  That  a  certain  property  in  dispute  is  mine.     (D.  12,  2,  9,  7.) 

2.  That  a  certain  property  does  not  belong  to  plaintiff.     (D.  12,  2,  11,  pr.) 

3.  That  a  given  sum  is  due  to  the  person  swearing.     (D.  12, 2,  9, 1 ;  D.  12, 2,  li) 

4.  That  the  adversary  is  not  in  my  potestas.     (D.  12,  2,  8,  2.) 

5.  That  I  am  not  a  freedman  of  my  adversary.     (D.  12,  2,  13,  pr.) 

6.  That  I  did  not  rob  (D.  12,  2,  28,  5)  or  steal.     (D.  12,  2, 13,  2.) 

7.  That  he  sold  me  a  thing  for  100  aurei,    (D.  12,  2,  13,  3.) 

8.  That  there  was  no  peculvtm,     (D.  12,  2,  26»  1.) 

Second— PROCEEDINGS  IN  JUDICIO. 

I.  Liability  of  Judex. 

It  remains  to  look  narrowly  into  the  duty  of  the  judex.  The  very  first 
thing  he  ought  to  observe  is  this,  not  to  judge  otherwise  than  is  laid  down  by 
the  statutes,  by  the  constitutions,  and  by  custom.     (J.  4,  17,  pr.) 

If  2,  judex  makes  himself  liable  in  a  case  by  a  wrong  decision  {litem  suam 
fecerit)^  it  is  not  strictly  an  obligation  ex  maleficio  that  he  seems  to  incur. 
But  it  is  not  an  obligation  arising  from  contract,  and  there  is  understood  to 
be  wrong-doing  on  his  part,  although  it  may  be  only  through  want  of  judg- 
ment. He  seems,  therefore,  to  be  liable  quasi  ex  maleficio^  and  will  have  to 
bear  such  penalty  in  the  matter  as  shall  seem  fair  to  the  sense  of  duty  of 
XhQ  judex  that  tries  him.    (J.  4,  5,  pr.) 

A  judex,  if  required  by  the  formula  either  to  give  plaintiff  a  definite  sum  or  to 
acquit  defendant,  who  gives  plaintiff  a  different  sum,  makes  the  cause  his  own,  and 
must  make  good  the  loss.     (G.  4,  52. ) 

In  like  manner,  if  the  reference  permits  a  judex  to  condemn  defendant  up  to  » 
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Provision  was  made  in  the  XII  Tables  for  adjonmmente.  "  If 
ihejudew  or  either  of  the  litigants  is  hindered  by  serious  disease 
let  the  day  of  trial  be  put  oflf."  ^  In  later  times  other  reasons 
were  admitted  as  ground  of  adjournment,  either  for  the  pro- 
duction of  evidence,  or  even  when  one  of  the  litigants  had 
suffered  a  bereavement,  as  by  the  death  of  a  child,  parent^  wife, 
etc.     (D.  5,  1,  3.) 

The  referee  could,  if  he  thought  fit,  take  the  opinion  of  the 
magistrate  on  a  point  of  law,  but  not  on  a  question  of  fact 
(D.  5,  1,  79,  1),  such  as  the  amount  of  damages  that  ought  to 
be  given.     (D.  50,  17,  24.) 

A  referee  could  not  give  judgment  except  in  the  prespnce  of 
both  parties.  (C.  7,  43,  7.)  In  the  earliest  times  their  presence 
was  secured  by  giving  sureties  (vades) ;  so  that  non-attendance, 
imless  excused,  exposed  a  party  to  the  loss  of  the  penal  sum 
promised.  But  this  method  was  imperfect ;  it  failed  to  bring 
about  a  termination  of  the  litigation.  Hence  in  later  times  a 
more  direct  and  summary  process  was  adopted  through  the 
intervention  of  tlie  court. 

When  a  plaintiff  failed  to  appear  before  the  jude.r,  under  the 
old  system  he  forfeited  his  sureties  (vadimonium  desertum) ;  and 
under  the  later  procedure  he  was  said  to  be  in  eremodicio.  The 
defendant  on  appearing  obtained  first  one  summons,  and  then 
another  (D.  5,  1,  (58),  and  after  a  delay  of  not  less  than  ten 
days,  a  third  and  final  (D.  5,  1,  69)  order  (peremptorium  edictum], 
stating  that,  notwithstanding  the  absence  of  the  plaintiff,  the 
cause  would  be  heard  and  decided.  CD.  5,  1,  70  ;  D.  5,  !•  71.} 
If  the  judge  thought  fit,  the  preliminary  summonses  could  be 
dispensed  with,  and  a  peremptory  order  issued  at  once.  (D.  5, 
1,  72.)  It  did  not  follow  that  judgment  should  be  pronounced 
against  the  absent  plaintiff;  if  his  case  were  good,  the  judge 
could  decide  in  his  favonr.  (D.  5,  1,  73,  pr.)  If  a  person  that 
has  applied  for  and  obtained  a  peremptory  edict,  should  himself 
fail  to  appear  (in  person  or  by  his  agents),  the  proceedings  are 
stopped,  but  may  be  begun  again  de  novo,     (D.  5,  1,  72,  2.) 

A  defendant  wilfully  neglecting  to  appear  after  a  peremptory 
edict  is  said  to  be  contumax.  (D.  42,  1,  53,  1.)  Judgment 
could  be  pronounced  in  his  absence,  without  appeal.  (D.  42, 
1,  54.)     As  in  the  case  of  the  plaintiff,  the  peremptoiy  edict  or 


'  Si  judex  aUervt  ex  liti^aioinbut  morho  sontico  impcdiatur;  judicii  dies  diifum 
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all  cases,  except  a  siiit  in  which  liberty  is  involved,  in  which 
case  the  judgment  is  to  be  in  favour  of  freedom  (D.  42, 1, 38); 
and  a  suit  to  upset  a  will  on  the  ground  of  undutifnlness,  in 
which  case  the  will  is  to  be  supported     (D.  5,  2,  10.) 
Lapse  of  suit  for  non-prosecution. 

All  proceedings  either  exist  by  statutory  right  (Judicta  legitimd^y  or£dl 
within  the  power  {imperium)  (of  a  magistrate).    (G.  4,  103.) 

Statutory  proceedings  are  those  that  in  the  city  of  Rome,  or  within  the 
first  milestone  from  it,  are  received  between  Roman  citizens  and  before 
one  judex.  They  under  the  Ux  Julia  judiciaria^  unless  adjudged  on  within 
a  year  and  six  months,  die  out  This  is  the  common  saying,  that  under  the 
lex  JuUa  a  lawsuit  dies  in  a  year  and  six  months.     (G.  4,  104.) 

Actions  that  fall  within  the  power  of  a  magistrate  are  those  brought 
before  recuperatores^  and  that  are  received  before  one  judex^  when  an  alien 
comes  in  either  as  judex  or  as  a  party  to  the  action.  In  the  same  case  are 
all  those  that  are  received  beyond  the  first  milestone  from  the  dty  of  Rome, 
whether  between  Roman  citizens  or  between  aliens.  These  proceedings  are 
said  to  fall  within  a  magistrate's  power,  because  they  take  effect  so  long  as 
he  that  enjoined  them  is  in  power.    (G.  4,  105.} 

There  can,  however,  be  a  proceeding  under  a  statute  that  is  not  yet 
statutory;  and  on  the  contrary,  not  under  a  statute,  and  yet  statutory 
{legitimum  judicium).  If,  for  instance,  under  the  lex  AqmHa  or  Ollimav 
Furia  an  action  is  brought  in  the  provinces,  the  proceeding  will  fall  within 
the  power  of  a  magistrate.  The  rule  of  law  is  the  same  if  at  Rome  it 
bring  an  action  before  the  recuperatores  or  before  a  single  judex  when  an 
alien  comes  in.  On  the  contrary,  if  on  grounds  on  which  an  action  is 
granted  us  by  the  Praetor's  edict,  a  proceeding  is  received  at  Rome  before 
one  judex,  to  which  all  the  parties  are  Roman  citizens,  it  is  statutory.  (G 
4,1090 
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IV.  New  Trials. 

The  decision  of  a  referee  did  not  in  itself  conclusively  draw 
after  it  an  order  for  execution,  even  at  a  time  when  no  appeal 
conld  be  brought.  A  plaintiff  that  had  got  judgment  in  his 
Aivour  was  obliged  to  go  back  to  the  Prestor  with  the  judg- 
ment in  his  hand,  and  to  ask  his  authority  for  proceeding  fhrther 
upon  it.  An  opportunity  was  thus  afforded  a  defendant  of  calliBg 
in  question  the  justice  of  the  decision  on  various  grounds,  and 
thuiB  it  might  happen  that  the  Prsetor  refused  to  give  any 
effect  to  an  erroneous  judgment.  In  like  manner,  if  a  defendant 
succeeded  before  a  referee,  the  plaintiff  might  in  certain  caaes 
trtrat  iiit:  dt  I  itH  ijuU  m\d  void,  and  proceed  onve  agauj  iw 

the  Praetor  \  a  new/amiu/aand  bhqHibt  judex. 


Second  Epoch— EXTRAORDINARY  PROCEDURE. 
(A.)  Proceedings  from  Appearance  till  Judgment. 

The  proceedings  from  appearance  of  parties  to  judgment  after  the  great  cbugt 
made  by  Diocletian,  abolishing  the  distinction  between /u«  and /tc({tctu»,  m»j  be  oon- 
sidered  under  the  following  heads  :— 

I.  Transition  from  the  Ordo  Judiciortim, 
IL  Outline  of  Proceedings, 
m.  TheLUia  ContestoHo, 
iv.  Pleading  and  Defences  {exoeptionet). 
V.  Set-off. 
VI.  Variance. 

I.  Transition  from  the  Ordo  Judiciorum, 

In  a  great  many  proceedings  of  an  executive  character,  the 
Prsdtor  was  compelled  to  hear  evidence,  and  pronounce  a  decisioD 
without  any  reference  to  a  judex.  Thus  in  proceedings  for  the 
execution  of  judgments,  or  to  enforce  the  rules  of  procedure,  the 
Prsetor  acted  without  judiees.  But  in  such  cases  the  object  of  the 
Prsetor  was  not  to  determine  a  dispute  between  litigants,  bnt  to 
give  effect  to  judgments,  or  to  secure  the  working  of  the  machin- 
ery of  the  law.  There  were  cases,  however,  under  the  Republic, 
where  the  Praetor  sat  as  judge,  and  heard  evidence,  with  a 
view  to  determine  the  rights  of  private  individuals.  Thus,  by 
a  restitutio  in  integrum  he  could  make  void  a  bargain  made 
by  a  minor  under  twenty-five,  when  any  advantage  had  been 
taken  of  him,  or  he  had  lost  by  the  transaction.  In  like 
manner,  he  interfered  even  for  persons  beyond  twenty-fiw, 
when  in  consequence  of  the  fraud,  violence  of  one  party,  or  the 
innocent  error,  excusable  absence,  old  age,  or  minima  eapiii 
deminutio  of  the  other,  a  person  had  been  unjustly  deprived  of 
a  legal  right,  or  unjustly  saddled  with  a  legal  duty  (restituiioi» 
integrum  eat  redinteg^^andae  rei  vel  causae  actio.)  (Paul,  Sent  1, 7, 2.)^ 
The  Prsator  in  giving  this  relief  (which  he  did  only  when  no 
other  remedy  by  actio  or  exceptio  was  available,  D.  4,  4, 16,  pr.) 
heard  the  parties  and  the  necessary  evidence  without  sending 
the  case  to  a  judex.  {Causa  cognita.)  (Paul,  Sent.  1,  7,  3.)  For 
examples  see  Index,  Restitutio  in  integ^^m. 

'  Nam  sub  hoc  titulo  [de  in  integram  restitutionibas]  plnrifariam  ProlorlioiniiiflMi 
vel  lapeia  vel  circmnscriptis  r  '  it ;  sive  metu,  Ave  oalliditate,  sive  aetote,  nvetb- 
eentia  incideront  in  caption'  i,  1,  1),  sive  per  status  mntationem,  ant  jiutaB 

errorem  (D.  4,  1,  2}  :  item  i  rstor,  si  qua  aBa  mihi  justa  causa  videbitv,  is 

integrum  restituam.     (D.  4,  ^ 
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Again,  in  a  certain  number  of  controversies  regarding  land 
(of  which  Frontinns  ennmeratea  fifteen)^  about  twelve  were 
tried  with  the  aid  of  a  professional  class  (Surveyors),  whose 
opinion  was  binding  on  the  judga     {Afensorss.  Agrimenaores.) 

But  it  was  not  until  the  empire  that  anj  serious  inroad  was 
made  on  the  system  of  reference  to  9,  judex.  Almost  the  first 
days  of  the  Empire  witnessed  the  birth  and  rapid  growth  of 
fideiewnmiBiCL  Claudius  added  two  special  Praetors  for  this 
important  branch  of  litigation.  It  is  worth  observing  that 
the  jurisdiction  was  confined  entirely  to  the  magistrates,  and 
that  no  reference  of  a  cause  of  that  nature  was  made  to  dk  judex. 
(O.  2,  278 ;  J.  2,  28,  1.)  In  contradistinction  from  the  ordin* 
ary  procedure  by  reference  to  a  judex^  these  proceedings  were 
termed  Cognitionea  Extraordinariae  or  Perseeutionea  (as  opposed 
to  AeHo,  Petitio,  Interdictum).     (D.  50,  16,  178,  2  ;  G.  2,  278.) 

This  example  was  followed  in  the  new  branches  of  law 
created  under  the  Empire.  Thus  the  recovery  of  honoraria  was 
allowed  only  by  the  new  process,  while  by  the  action  of  inan^ 
date  no  fee  could  be  recovered.  (D.  50,  18,  1, 1.)  The  same 
procedure  was  prescribed  for  complaints  by  slaves  against  their 
masters  (p.  186),  and  for  the  obligations  imposed  on  children 
and  parents  of  mutual  support.     (D.  25,  8,  5.) 

Constantine  (AJD.  842)  relieved  suitors  from  the  technical 
snares  of  the  formula.  Nevertheless,  the  old  formal  demand  of 
an  action  {ymipebraixo  actioni$)  continued  to  be  kept  up  until  the 
reign  (A.D.  428)  of  Theodosius  II.  (C.  2,  58, 1).  Its  place  was 
t(vken  by  the  written  summons  {UbelluB  eonventionU),  which  in  a 
far  better  way  informed  the  defendant  of  the  nature  of  the 
complaint  against  him.  Finally,  in  A.D.  294,  Diocletian  abolished 
the/ttdtcta,  and  enacted  that  all  causes  should  be  heard  entirely 
by  tibe  magistrates. 

IL  Outline  of  Proceedings. 

When  the  parties  came  before  the  judge,  the  plaintiff  was 
bound  to  state  his  complaint  and  demand,  and  the  defendant 
oould  urge  those  defences  that  the  law  allowed  him.  The 
parties  were  not  bound  to  follow  the  distinctions  of  the  old 
fofmulaey  but  in  substance  the  discussion  that  took  place  to 
elicit  the  exact  nature  of  the  dispute  between  them  differed 
but  little  from  the  lines  of  the  formulae.  There  was,  however, 
no  written  formula;  the  discussion  was  oral,  and  the  substanoe 
of  it  recorded  by  the  clerks  of  court  {offidalea),  (C.  7,  62, 
82,  2.)    After  the   preliminary  discussion,  wliich  ended  in  a 
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were  produced  and  speeches  made  as  formerly  injudieio. 

in.  The  Litis  ConteataUo. 

Under  the  formula  system  the  lUU  earUestatib  was  the  last  act 
injure  before  the  parties  proceeded  to  the  judex;  but  when  the 
distinction  between  jtu  and  judicium  no  longer  existed,  at  what 
point  is  the  old  litie  contestatio  supposed  to  exist  t  It  would 
appear  that  even  before  Diocletian,  the  liUa  eontestatiOf  in  the  caae 
of  the  extraordinary  proceednre,  was  rather  at  the  beginning^  of 
the  pleadings  than  at  a  point  that  would  coincide  with  the 
issue  of  the  formula.  (C.  3,  9,  1.)  From  a  constitution  of 
Justinian  we  learn  that  it  was  after  the  statement  of  the 
plaintiff  and  counter-statement  of  the  defendant.  (0. 8, 1, 14, 1.) 
This  scarcely,  if  at  all,  differs  from  the  period  of  the  Uiis 
•conteetatio  under  the  formula  system.  What  is  interesting,  and 
is  clearly  proved,  is,  that  the  service  of  the  summons  was  not 
the  litis  eontestatio,  or  legal  conmiencement  of  the  suit.  JustiniaD 
enacted  that  after  service  of  the  summons  twenty  days  should 
be  allowed  for  the  appearance  of  defendant  to  make  a  Utis 
eonteatatio  (Nov.  53,  3,  2),  and  that  plaintiff  must  proceed  to  the 
same  point  within  two  months.  (Nov.  96, 1.)  Thu%  even  at 
the  last  stage  of  development,  the  Roman  law  of  prooedme 
bears  indelible  traces  of  its  origin*  The  suit  does  not  begfai 
with  the  summons,  even  now  that  the  summons  is  laaiiad  fagr 
order  of  a  judge,  but  at  a  point  in  the  proceedings  that  to  the 
eye  of  reason  is  arbitrary,  although  it  is  explained  by  tho 
history  of  Roman  law.  Under  the  legis  aetio  eaeramenii^  the 
procedure  began  with  a  simulated  reference  to  arbitration. 
One  man  asserts  a  claim  against  another,  who  denies  the 
claim ;  and  both  agree  that  whatever  the  claim  is  it  shall  be 
given  up  in  consideration  of  the  reference  to  arbitration^  The 
whole  meaning  and  essence  of  such  a  reference  is,  that  tiie 
parties  agree  to  the  extinction  of  the  original  claim.  But  for 
that,  a  reference  would  be  the  beginning,  instead  of  the  end, 
of  a  controversy.  No  man  would  consent  to  go  to  arbitratioii, 
assuming  he  was  not  compelled  to  do  bo,  if,  in  the  event  of  ihe 
reference  in  any  manner  failing  to  give  satis£Biction,  the  original 
dispute  were  to  be  revived.  At  all  events,  the  Roman  law 
starts  with  the  rule,  that  a  reference  to  arbitration  absolntely 
extinguishes  the  original  cause  of  action. 

The  case  was  different  in  old  times  with  the  legis  etcHtmes.  Once  an 
action  had  been  '  t  on  any  matter,  no  further  action  upon  it  could  be 
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br6i;^ht  at  strict  law.    And  txcepHones  in  those  times  were  not  in  use.  at  all 
as  they  are  now.    (G.  4^  108.) 

1.  The  first  and  principal  effect,  then,  of  the  /t^  eantestatiOf 
is  to'  extinguish  the  cause  of  action.    - 

An  obligation  iniiy  be  taken  away,  further,  by  joining  issue  in  an*  action 
(i&ir  contesiaiio)^  provided  the  action  is  statutory.  The  obligation  in  chief 
is.  then  dissolved,  and  the  defendant  begins  to  be  liable  by  reason  of  join- 
ing issue.  If  he  is  condemned,  then  joining  issue  is  at  an  end ;  and 
he  begins  to  be  liable  by  reason  of  the  judgment  This  is  what  the  old 
writers  mean  when  they  say  that  the  debtor  is  bound,  before  issue  is  joined 
to  give,  after  issue  is  joined  to  be  condemned,  after  condenmation  to  do  what 
the  judgment  ordains.    (G.  3,  i8a) 

But  if  it  is  by  a  statutory  proceeding  {Uf^Hmum  judicium)  that  an  action  is 
brought  against  a  person  by  ih&  formula  that  has  its  statement  of  claim  under 
the  jus  civile^  afterwards  no  action  can  be  brought  at  strict  law  on  the  same 
matter,  and  therefore  the  excepHo  is  superfluous.  But  if  the  action  is  for  a 
thing,  or  is  infiutuni^  none  the  less  an  action  can  afterwards  be  brought,  and 
therefore  the  ixaptio  is  needed  that  the  case  has  been  judged  or  brough; 
before  2l  judex,    (G.  4,  107.) 

In  the  cMe  of  aa  oefto  m ptrwMm  with  a/ormii2»  ff»  jiu  eoneepto,  the  action  wa» 
to  enforce  an  obligation,  and  the  grant  of  a/annff20  operated  as  anova^  of  the  obliga- 
tioD.  On  the  other  hand,  in  an  axiia  in  rem  or  an  ajcHo  inpernmam  with  a/orm«2aiii 
factum  etmeeptOy  no  obligation  was  alleged  and  no  novoHo  took  plaoe. 

Hence  it  is  that  if  I  demand  a  debt  by  a  statutory  proceeding,  I  cannot 
afterwards  bring  an  action  for  that  very  right ;  for  the  statement  of  daim  that 
the  thing  ought  to  be  given  to  me  is  useless,  because  after  issue  is  joined  it 
no  longer  ought  to  be  given  me.  It  is  not  so  if  I  bring  an  action  that  flails 
within  a  magistrate's  power,  for  then  the  obligation  lasts  none  the  less,  and 
I  can  therefore  bring  an  action  afterwards  by  that  very  right ;  but  I  ought  to 
be  set  aside  by  the  exceptio  that  the  case  has  been  judged  (reijudicaiae)  or 
brought  before  a  judex  {ret  in  judicium  deductae).  Which  proceedings  axe 
statutory,  and  which  fall  within  a  magistrate's  power,  we  will  tell  in  the  next 
book  of  our  Commentaries.    (G.  3,  i8i.) 

For  tiuB  distinction,  see  p.  1010. 

If  an  action  that  £Edls  within  a  magistrate's  power  is  carried  through, 
whether  it  is  for  a  thing,  or  against  a  person,  or  by  ?^  formula  frzm^d  to  state 
a  fact,  or  by  one  that  has  its  statement  of  claim  framed  to  state  a  right, 
afterwards  none  the  less  at  strict  law  an  action  on  the  same  matter  can  be 
brought  An  exceptio,  therefore,  is  necessary,  tha*  the  case  has  been  judged 
or  brought  before  di  judex.    (G.  4,  106.) 

2.  Judgment  is  to  be  given  with  reference  to  the  state  of 
facts  at  the  time  of  the  litis  contestatio.  Thus,  although  uaxibeapio 
ran  till  judgment,  virtually  it  was  stopped  at  the  liJtia  contestaiio 
(p.  268). 

3.  Performance  by  defendant  of  demand  after  the  litis  cott- 
testatio  did  not  always  entitle  him  to  absolution  from  the  judge, 
(G.  4, 114.) 
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contestatio,  even  to  the  plain  tiff,  did  not  avoid  condemnation. 
(D.  9,  4,  37.) 

4.  A  penal  or  other  action  that  cannot  be  bronght  against 
the  heirs  of  a  wrongdoer,  after  the  litis  contestatio  Hea  againfit 
the  heirs.  The  reason  seema  to  be  that,  inasmuch  am  the 
original  claim  no  longer  existsj  but  has  been  given  up,  in  con- 
sideration of  a  promise  to  obey  thejudgmeDt,  the  claim  is  really 
transformed  into  a  species  of  debt,  and  all  heirs  are  liable  for  the 
debts  of  their  predecessors.  (D.  44,  7,  56  ;  D.  46,  ^,  2d  ;  O.  50, 
17,  67.) 

In  like  manner,  a  popularis  actio^  after  the  litu  eantentatia^ 
becomes,  as  it  were,  a  private  claim  of  the  plaintiff;  and  if  be 
dies,  the  action  may  be  continued  by  his  heirs. 

i.  If  an  action  were  brought  concerning  property,  it  becaiDe 
a  res  litigiosa,  and  incapable  of  alienation  to  a  person  cognisaot 
of  the  fact. 

I^  again,  you  knowingly  buy  a  farm  about  whtch  an  actfon  Is  pendinif 
from  the  man  that  is  not  in  possession  of  it.,  and  demand  it  from  the  maa 
that  is,  you  are  met  by  the  ixceptio^  and  so  in  any  case  set  aside,   (G.  4,  1 17-> 

rV.  Pleading  under  the  new  system. 

Although  the/ormub  was  superseded,  yet  the  language  and 
the  ideas  it  introduced  remained.  So  also  Juatioian  continues 
to  speak  ofeaceptio,  although  equitable  pleae  do  not  require  tu  be 
specially  pleaded.  In  the  older  system,  if  a  defendant  w^ent 
before  the  judex  without  an  meeptio  in  the  formula^  he  conld 
not  plead  his  equitable  defence  \  but  now  all  aotioua  are  on  the 
footing  of  the  banaefidei  actions,  in  which  no  defence  need  be 
pleaded  until  the  parties  are  before  the  jude.x.  An  ewceptio 
now  means  nothing  more  than  a  ground  of  defence  to  an 
action. 

In  like  manper,  if  a  debtor  takes  the  oath  tendered  him  by  his  creditor 
that  he  ought  to  give  nothing,  he  still  remains  bound.  But  since  it  is  unfair 
that  a  question  of  perjury  should  be  raised ^  he  defends  himself  by  the 
exceptio  that  he  has  taken  the  oath.  In  actions  far  a  thing  cxceptionts  are 
equally  necessary.  If,  for  instance,  the  possessor  takes  the  oath  tendered  by 
the  claimant  that  the  thing  is  his  own,  and  yet  none  the  less  the  claimant 
brings  a  vintUcaHo  for  the  same  things  an  except i&  is  in  place  ;  for  altho^^b 
it  may  be  true,  as  he  alleges  in  bis  statement  of  claim,  that  the  thing  is  hiSf 
yet  it  is  unfair  that  the  possessor  should  be  condemned.    If,  again,  an  actioii 

of  either  kind  is  b '  '  against  you,  none  the  less  for  that  the  right  ol 

action  lasts  ;  and  tl  %  in  strict  law,  an  action  can  be  brought  against 

you  afterwards  for  t  ft  thing.     But  you  ought  to  have  the  hdp  of  the 

ixceptio  ret  judtcaU  he  case  has  been  judged  already)*   (J- 4  13,  4*5.) 
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Perpetual  and  peremptory  exeepUones  are  those  that  always  bar  the 
way  against  those  that  take  proceedings  and  put  an  end  to  what  is 
in  dispute.  Such  is  the  defence,  that  the  act  was  done  through  fear  or 
fraud ;  or,  again,  that  an  agreement  was  come  to  providing  that  the 
money  should  in  no  case  be  demanded.  Temporary  and  dilatory  except 
Hones  are  those  that  for  a  time  do  harm,  and  grant  a  delay  for  a  time ; 
as,  for  instance,  that  an  agreement  was  come  to  providing  that  no  action 
could  be  brought  within  a  fixed  time,  say  five  years.  For  at  the  end  of  the 
time  the  plaintiff  is  not  hindered  from  following  up  his  property.  Those, 
therefore,  that  when  they  wish  to  bring  an  action  within  the  time  find  an 
excepHo  thrown  in  their  way,  whether  based  on  agreement  or  some  other  like 
oney  ought  to  put  off  the  action,  and  to  bring  another  after  the  time  is  come ; 
indeed,  this  is  the  very  reason  why  these  exceptiones  are  called  dilatory.  But 
if  not,  and  if  they  brought  the  action  within  the  time,  and  had  it  barred  by 
the  excepHo^  then  in  old  times  they  could  not  obtain  anything  in  that  pro-* 
ceeding  because  of  the  exceptio^  and  could  bring  no  action  after  the  time  was 
come  ;  because  they  rashly  brought  the  matter  to  judgment,  and  so  used  it- 
up,  and  in  this  way  they  oflen  lost  their  case.  In  our  day,  however, 
we  do  not  wish  this  to  go  on  so  strictly,  and  resolve  that  he  that  dares  to 
faring  a  suit  before  the  time  of  the  agreement  or  the  obligation  shall  be  sub- 
ject to  the  constitution  of  Zeno,  which  that  most  sacred  lawgiver  put  forth 
concerning  those  that  in  respect  of  time  demand  too  much.  If,  therefore, 
the'time  either  that  the  plaintiff  himself,  of  his  own  accord,  granted  as  a 
favour,  or  that  the  nature  of  the  action  involves  is  being  set  at  nought,  then 
they  that  have  suffered  such  a  wrong  are  to  have  twice  as  much  ;  and  after 
the  time  is  over,  they  are  not  to  take  up  a  lawsuit  unless  they  have  received 
all  the  expenses  of  the  one  before.  Thus  plaintiff,  thoroughly  frightened  by 
such  a  penalty,  will  be  taught  to  observe  the  time  for  lawsuits.  (J.  4,  13, 
8-10.} 

V.  Set-off. 

Set-ofTs,  when  brought  up,  often  make  a  man  obtain  less  than  is  due  to  him« 
For  on  the  ground  of  what  is  right  and  fair,  account  is  taken  of  what  he  in 
turn  ought  to  make  good  to  the  plaintiff  in  the  same  case;  and  for  the 
remainder  the  defendant  may  be  condemned,  as   has   already  been  said. 

a-  4.  6,  39.) 

In  proceedings  bofiae  ftdei  the  judge  is  allowed  unrestricted  power  to 
estimate  how  much  in  fairness  and  equity  ought  to  be  given  up  to  the 
plaintiff.  This  includes  the  power  of  *  taking  into  account  as  a  set-off  any- 
thing the  plaintiff  in  turn  ought  to  make  good,  and  of  condemning  the 
defendant  to  pay  only  the  balance.  Even  in  proceedings  at  strict  law,  under 
a  rescript  of  the  late  Emperor  Marcus,  if  the  excepHo  by  which  the  plaintiff 
wa*  met  was  fraud,  set-off  was  brought  in.  But  a  constitution  of  ours  has 
brought  in  more  widely  the  set-of&  that  rest  on  manifest  right,  and  has 
allowed  them  to  lessen  the  actions  at  strict  law,  whedier  for  a  thing  or 
against  a  person,  or  of  any  other  sort  whatever,  with  the  exception  of  the 
action  of  deposit  alone.  That  an  action  of  deposit  should  be  met  by  a  claim 
for  set-off,  we  believed  sufficiently  undutiful :  and  it  was  excepted  that  no 
one  might,  under  the  pretext  of  a  set-off,  be  fraudulently  hindered  from  re« 
covering  what  he  deposited.    (J.  4,  6,  30.) 
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(reus).  (G.  4,  81,  9.)  But  a  mirety  sued  for  the  debt  of  the  principal  debtor  caa 
eet-off  aay  sum  doe  by  the  plaintiff  edther  tp  hiniaelf  or  to  the  principal  debtor.  (IX 
16,  2.  5.) 

2.  The  debt  mnst  be  saoh  ae  would  support  an  action  or  an  equitable  dUJtmrm 
{excepHo).     In  thia  way  a  naturalu  dUigaUo  may  be  tet-off  (p.  455). 

3.  A  debt»  to  be  set-off,  must  be  actually  due.  A  sum  payable  at  a  fntme  dikjr  by 
plaintiff  cannot  be  set-off  to  a  sum  payable  at  once  by  the  defendant.     (B.  16,  %  7.> 

4.  No  debt  can  be  set-off  unless  it  is  either  undisputed  by  the  plaintiff  or  mmou^ 
fcible  of  easy  proof  {liquidum),  (D.  16,  2, 8.)  If  the  alleged  debt  is  difficult  to  {vov^ 
there  is  no  advantage  in  having  a  set-off;  it  would  be  just  as  easy  for  the  defondar 
to  bring  a  cross  action. 

5.  A  debt,  to  be  set-off,  must  be  certain  and  determinate.  Thus,  if  the  plawitilf 
owes  the  defendant  altematiyely  a  sum  of  money  or  a  slave,-  there  can  be  no  aet-off 
until  the  choice  is  made,  and  it  appears  whid^  is  due.    (D.  16,  2,  22.) 

6.  The  debt  must  have  some  relation  to  the  amount  claimed  before  it  can  be  set- 
off;  Thus  no  set-off  is  allowed  in  an  action  ex  comanodaio.  (0.  4,  23,  4.)  GenenJly 
the  question  to  be  settled  in  allowing  or  refusing  a  set-off  was,  whether  it  was  mtire 
convenient  that  the  daim  should  be  referred  to  one  judge  and  one  trial,  or  that  the 
defendant  should  bring  a  cross  action  and  try.  his  claim  separately. 

VI.  Variance. 

If  a  man,  when  he  brought  an  action,  embraced  too  much  in  his  state- 
ment of  claim — ^more,  that  is,  than  belonged  to  him,  his  case  fell  to  the 
ground ;  that  is,  he  lost  his  property,  and  did  not  readily  obtain  from  the 
Praetor  a  restoration  to  his  full  rights.  If,  indeed,  he  was  under  twenty-five, 
just  as  in  other  cases,  after  inquiry,  aid  was  given  him  if  the  slip  was  due  to 
his  youth  ;  so  in  this  case,  too,  aid  was  usually  given  hisn.  No  doubt,  if  a 
case  of  mistake  recognised  by  law  came  in  so  strong  that  even  men  of  the 
firmest  character  might  have  made  a  slip,  aid  was  given  him  although  over 
twenty-five ;  as,  for  instance,  when  a  man  demanded  a  legacy  entire,  luid 
theresifter  codidliz  were  brought  forward,  by  which  either  a  part  of  the  l^acy 
was  taken  away  or  legacies  were  givear  to  certain  persons  besides,  that  inade 
the  plaintiff's  demand  exceed  the  three-fourths  to  which,  according  to  the 
lex  FalcidicL^  the  legacies  were  brought  down.    (J.  4,  6,  33.) 

All  this  was  once  in  use.  But  afterwards  a  statute  of  Zeno's  and  one  of 
ours  narrowed  such  use.  If  too  much  in  respect  of  time  is  demanded,  tbe 
constitution  of  Zeno  of  blessed  memory  {divinae  memoriae)  tells  what  ou^t 
to  be  resolved  on.  But  if  it  is  too  much  in  respect  of  amount  or  in  any  other 
way  that  is  demanded,  then  let  the  plaintiff*  be  punished  by  being  condemned 
to  pay  thrice  the  amount  at  stake,  as  we  said  above.    Q.  4,  6^  33  e.) 

If  the  plaintiff  embraces  too  little  in  his  statement  of  claim — ^less,  that  i% 
than  belonged  to  him ;  if,  for  instance,  when  ten  aurei  were  due  him,  he 
claims  that  five  ought  to  be  given  him,  or  when  the  whole  farm  is  his. 
daims  half  as  his — ^he  runs  no  risk  in  his  action ;  for  the  judge,  under  a 
constitution  by  Zeno  of  blessed  memory,  none  the  less  condemns  the  opposite 
party  in  the  same  proceeding  to  pay  the  balance.    (J.  4, 6,  34.) 

If  one  states  in  his  claim  one  thinj?  instead  of  another,  it  is  held  that  he 

is  ascertained^  we 
1  one  that  ougjtt  to 
iciaies  in  his  i 
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ment  of  claim  that  something  ought  to  be  given  him  under  a  will,  and  it  is 
due  under  a  stipulation.    (J.  4,  6,  35.) 

(B.)  CtoSTS. 

In  a  mature  system  of  law,  a  person  that  makes  an  imjust 
claim,  or  resists  a  just  claim,  is  regarded  as  inflicting  a  distinct 
wrong,  and  as  bound  to  pay  compensation,  the  measinre  of 
•which  is  well  described  by  the  term  "  costs."  The  best  rule 
on  this  subject  is,  that  while  success  affords  a  fair  presump- 
tion of  rightness,  the  judge  should  be  allowed  to  make  such 
exceptions  as  justice  may  require. 

It  can  be  no  matter  of  surprise  to  anyone  that  follows  the 
growth  of  Roman  law  that  the  early  law  contained  no  provision 
for  costs.  It  is  true  that  in  the  sacramenfum  the  loser  forfeited 
his  stake,  but  not  to  the  winner ;  the  lost  stake  represents  the 
payment  of  the  fees  of  court.  By  various  steps,  however,  th^ 
Romans  at  last  arrived  at  a  sound  system. 

L  Penalties  attached  to  a  suit  improperly  defended. 

I.  Now  we  must  note  that,  by  the  old  law,  men  were  hindered  from  lightly 
going  on  to  a  lawsuit,  by  a  pecuniary  penalty  or  the  sanctity  of  an  oath,  and 
th^se  devices  are  still  used  by  the  Praetor.  Against  a  party,  for  instance, 
that  denied  liability  in  certain  cases,  an  action  for  twice  the  amount  is 
estfiblished ;  as,  for  instance,  in  an  action  on  account  of  a  debt  due  by 
jud^^ent  (acUo  judicaii)^  or  of  money  paid  for  another  (actio  depend)^ 
or  of  injurious  damage,  or  of  legacies  left  in  the  form  per  damnationem. 
(G.  4, 171.) 

2.  Wager.     {Sponsio.) 

In  certain  cases  one  is  allowed  to  make  a  judicial  wager  {sponsio)y  as  for 
a  determinate  sum  of  money  that  has  been  lent,  or  for  money  that  has  been 
settled  on  (fiecunia  constiiuta) ;  in  a  former  case  for  a  third  of  the  sum, 
but  in  the  latter  for  a  half.    (G.  4,  171.) 

To  them  miuit  be  added  interdicts  (p.  1000). 

3.  Oath  of  defendant. 

But  if  no  risk  is  imposed  on  the  defendant  either  of  a  judicial  wager  or  of 
an  action  for  twice  the  amount,  and  if  the  action  is  not  at  once,  even  from 
the  beginning,  for  more  than  the  amount  simply,  the  Praetor  allows  the 
frfaintiffto  exact  an  oath  that  the  defendant's  denial  is  not  in  order  to  trump 
up  a  case.  Hence,  since  heirs  and  those  that  are  held  to  be  in  the  position 
of  heirs  never  incur  an  obligation  for  twice  the  amount,  and  since  also 
against  women  and  pupilli  the  penalty  in  a  judicial  wager  is  not  usually 
enforced,  the  Praetor  orders  them  only  to  take  the  oath.  (G.  4,  172.) 
'In  some  cases  from  the  very  beginning  the  action  is  for  more  than  the 
stticunt  simply ;  in  the  case  oi  furtum  mamfestum^  for  instance,  it  is  for 
fourfold ;  oi  furtum  nee  mamfestum^  for  twofold ;  kA  furtum  conceptum  and 
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as  theft  does.  But  in  the  proceeding  called  contrarium  tl 
demned  in  any  event  if  he  has  not  maintained  his  case,  a 
some  opinion  that  led  him  on  to  believe  he  was  right  in  br 
<G.  4,  178.) 

3.  The  penalty  of  a  stipulation  in  turn  ifistipulcUio)  i<; 
in  certain  cases,  and  as  in  the  proceeding  called  cantrarix 
condemned  in  any  event  if  he  has  not  maintained  his  ca* 
ts  made  whether  he  knew  that  he  was  not  right  in  bringing; 
by  the  penalty  of  a  stipulation  in  tum  the  plaintiff  is  01 
event    (G.  4,  170.) 

It  is  free  to  him  against  whom  the  action  is  brought  t<  1 
the  proceeding  called  calumtUae^  or  by  exacting  an  oath 
not  a  trumped-up  one  {calumniae  causa).    (G.  4,  176.) 

In  every  case,  then,  in  which  an  action  can  be  brought  I 
called  contrariunty  the  proceeding  called  calumniae  also  is 
one  proceeding  or  the  other  alone  is  one  allowed  to  bri : 
this  principle,  if  the  oath  that  the  charge  is  trumped-up  i ; 
the  proceeding  called  calumniae  is  not  granted,  so  that  : 
ought  not  to  be  granted  either.    (G.  4,  179.) 

Sometimes  if  a  demand  is  made  of  a  plaintiff  with  the  | 
lation  in  tum,  then  neither  is  he  met  by  the  proceeding 
oor  is  he  brought  under  the  awe  of  an  oath.    As  for  the 
^antrarium^  it  is  plain  that  in  these  cases  it  is  not  in  place 

4.  Changes  by  Justinian. 

The  plaintiff  also  is  restrained  from  trumping  up  a  cl ; 
binder  a  constitution  of  ours,  is  compelled  to  take  an  oath  1 ; 
both  sides  also  the  advocates  come  under  an  oath — a  : 
another  constitution  of  ours.  All  this  was  brought  in  on  \ 
action  called  ccUummae^  now  fallen  into  disuse,  because  i 
•one-tenth  of  the  amount  in  dispute,  a  thing  we  nowhei : 
instead  of  this  there  have  been  brought  in  the  oath  afoi : 
by  which  a  man  that  shamelessly  will  go  to  law  is  forced  1 
and  costs  of  the  suit  to  the  opposite  party.    (J.  4,  16,  i.) 

In  some  proceedings  the  persons  condemned  are  brar  : 
— in  the  case  of  theft,  for  instance,  of  robbery,  or  oi  injuria  i  : 
tulelay  mandate,  deposit  if  the  actions  are  direct  not  (  : 
again,  in  the  case  of  partnership,  which  is  a  direct  action  : 
in  that  proceeding,  therefore,  any  one  of  the  partners 
branded  with  ignominy  {in/amia).  But  in  cases  of  theft,  i  : 
fraud,  not  only  those  actually  condemned  are  branded  ' 
those  also  that  come  to  a  compromise.  [So  it  is  writ!  : 
edict],  and  rightly  ;  for  it  makes  the  greatest  difference  ' 
ttnder  an  obligation  because  of  an  offence  or  because  of  a  : 
part  of  the  edict,  further,  it  is  expressly  provided  that  a  n  1 
ceeding  called  conlrarium^  or  again  a  man  that  has  cor  < 
debtor,  a  lulor  for  instance,  or  a  cognitor^  is  not  to  labo  i 
A  man,  therefore,  that  is  sued  as  a  surety  is  not ;  for  h( 
behalf  of  another.]    (J.  4,  16,  2  ;  G.  4«  182.) 
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,Xw_^^^^^i  the  plaintiff  might  have  the  power  to  bring  an  action  against  fl 
\^^^  ^::>r  his  sureties].  This  security  was  caXltd  /uduaitdm  nf/vi  (th^tV 
^^^^j  udged  will  be  paid).  How  it  c^ne  to  be  so  called  may  easily  be  uxid 
^^^:id  J  for  one  stipulated  that  what  was  adjudged  should  be  paid 
^*^Vi,t:iViL  more  was  a  rnan,  if  sued  in  an  action  for  &  things  compelled 
■^t^VArity  if  he  accepted  proceedings  on  behalf  of  another,    Q.  4,  ii, 

2,  Actions  tn  persommi. 
(1,)  For  Plaintiff. 

All  this  was  so  if  the  action  was  for  a  thing.      If,  however,  it  wasH 
a  person  [and  we  ask  when  security  ought  to  be  given],  on  the  piaioll 
side  all  observances  were  exactly  those  we  have  spoken  of  in  an  action. J~ 
thing.    CJ.  4,  n,  I J  G.  4,  looO 


(2.)  For  Defendaut. 


1 


tand| 
be  9 


On  all  these  points  the  practice  observed  in  our  day  is  diflTerent. 
a  man  is  sued  in  an  action,  cither  for  a  thing  or  personally  in  his  own  ; 
he  IS  not  compelled  to  give  any  security  for  the  amount  at  issue,  but  oi 
for  his  own  person^  that  he  will  remain  in  the  power  of  the  court  up  to  I 
end  of  the  suit  Sometimes  this  is  committed  to  his  promise  on  oath  ;  t 
they  call  guarantee  by  oath  {juratoria  cauH&\  Sometimes  he  is  forced 
give  his  bare  promise  or  security  according  to  his  quality  and  sta 
<J,  4,  1 1,  2O 

On  the  defendant's  side^  if  anyone  came  in  on  behalf  of  another^  he  1 
in  any  case  give  security ;  because  no  one  is  believed  to  be  a  fit  defendec 
another's  case  without  giving  security,  [If,  indeed,  the  action  is  againsi 
^gnitor^  the  principal  is  ordered  to  give  security  ;  but  if  against  a  prQ< 
rnton  then  the  procurator  himself*  The  rule  of  law  is  the  same  tdth  nfl 
to  the  tutor  and  the  curator,]    (J.  4,  it^  l  ;  G.  4,  lot.)  b 

But  if  it  was  in  his  own  name  that  anyone  accepted  proceedings  id 
action  against  a  person^  he  was  not  farced  to  give  security  that  wh 
adjudged  should  be  paid  {judicaium  soivi)»  [In  certain  cases  tt| 
usually  given  ;  these  the  Prsetor  himself  points  out.  The  teas 
giving  such  securities  is  twofold  \  it  is  given  either  because  of  the  k^ 
action,  or  because  of  the  person  since  he  is  suspected  It  is  becau 
the  kind  of  action  in  an  action  for  what  is  adjudged  or  paid  on  on 
behalf,  or  in  an  action  involving  a  woman*s  character-  It  is  because  of  I 
perEon^  when  the  action  is  against  a  man  that  has  failed,  or  whose  goc 
have  been  taken  possession  of,  or  posted  for  sale  by  his  creditors,  ot 
the  action  is  against  an  heir  the  Frsetoi:  thmks 


0.4,11,  ij  G.4.I02.) 


suspic 


Agents  ukdur  the  Extraordinary  Progedure, 

A  procurator  may  be  appointed  without  any  set  form  of  wor 
though  the  opposite  party  is  not  present^  and  more  than  that,  oilen  wij 
his  knowledge.     Anyone,  indeed,  to  whom  you  entrust  your  case  toj 
or  defend,  is  understood  to  be  your  procurator.    (J*  4^  10,  i,) 


PROUUKAlUKb    A. 

Agency  passed  through  three 
was  allowed,  except  ia  two  or 
agent  could  be  substituted  in  < 
(cognitores) ;  and  lastly,  without 
mandate  {procuratores).     These 
tinian,  and  after  the  introductici 
cedure. 

Rights  ani; 

A.  Between  the  Agent  and  thei 
I.  Duties  of  Procurator  of  Plai 

1.  No  person  can  sue  for  anotli 
authorised  to  sue. 

All  this  appears  more  openly  and  n* 
the  courts  in  the  lessons  to  be  learned 
we  resolve,  shall  hold  not  only  in  this  ro; 
even  although  from  want  of  skill  the  1 
different.  For  it  is  necessary  that  all  i 
of  all  our  States — that  is,  this  royal  cil 
11,6-7.) 

E  X  CEPTIONS. — Cer tai n  p  erson  £ 
without  showing  any  express  w 
wife  (C.  2,  13,  21),  a  son  for  a  fa 
for  children,  brother  for  brothci 
relations  by  marriage  for  one  an(  1 
But  such  persons  cannot  sue  aga  i 
even  by  offering  security  de  rato, 

2.  An  agent  must  give  securil 
principal  will  endorse  his  action 
stances. 

But  if  it  is  through  a  procurator  that ; 
in  the  character  of  plaintiff,  unless  a  ma 
or  the  principal  in  the  suit  in  person  C(  1 
curator,  the  procurator  is  compelled  to 
confirm  what  he  does.  The  same  prac  i 
or  curator  or  other  such  person  that  hf  ■ 
affairs,  that  is  bringing  an  action  agai 

3.  The  duty  expressed  by  th( 
which  the  principal  himself,  if  su 
do.  Having  once  assumed  the  f 
on  unless  released  or  removed  1 
(D.  3,  3,  35,  3.)  Thus  he  ougl 
rogatories  issued  on  the  part  of  t 
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II.  Duties  of  Procurator  of  Defendant. 

1.  Anyone  can  act  as  agent  for  a  defendant  without  express 
authority.  (0.  2,  13,  12.)  If  not  authorised,  he  must  give 
security. 

But  when  a  man  is  sued,  if  indeed  he  is  ready  on  the  spot  to  appoint 
a  procurator,  he  can  either  come  himself  into  court  and  confirm  his  pro- 
curator in  that  character  by  giving  security  in  the  set  form  of  stipulation  that 
what  is  adjudged  shall  be  paid  {judiccUum  solvt) ;  or  he  may  stay  oat  of 
court  and  put  out  a  security  by  which  he  becomes  surety  for  his  own  pro- 
curator, for  all  the  clauses  in  the  security  that  what  is  adjudged  shall  be  paid. 
Herein  he  is  compelled  to  agree  to  a  mortgage  of  his  property,  whether  he 
promises  in  court  or  gives  security  outside  it,  so  as  to  bind  both  himself  and 
his  heirs.  Another  guarantee  or  security,  moreover,  must  be  put  out  for 
himself  personally,  that  at  the  time  sentence  is  pronounced  he  will  be  found 
in  court,  or  that  if  he  does  not  come  his  surety  will  give  all  tliat  is  contained 
in  the  condemnation,  unless  there  is  an  appeal.  But  if  the  defendant  from 
any  reason  whatever  is  not  present,  and  some  one  else  is  willing  to  under- 
take the  defence,  no  difference  between  actions  for  a  thing  and  against 
a  person  is  to  be  introduced,  and  he  can  do  so  if  only  he  furnishes  security 
for  the  amount  at  issue,  that  what  is  adjudged  shall  be  paid.  No  one, 
indeed,  according  to  the  old  rule,  as  has  already  been  said,  is  understood  to 
be  a  fit  defender  in  another's  case,  unless  he  gives  security.    Q.  4,  11,  4-5.) 

The  stipulation  judicatum  solvt  must  be  given  at  the  begin- 
ning of  the  suit  (C.  2,  67,  1) ;  it  included  three  clauses,  de  re 
judicata^  de  re  defendenda^  de  dolo  malo.  (D.  46,  7,  6.)  The  firet 
clause  provides  that  the  agent  shall  pay  whatever  sum  ia  ad- 
judged, the  agent  being  entitled  to  the  same  indulgences  as  the 
principal  debtor.  (D.  46,  7,  1 ;  D.  3,  3,  51,  1.)  The  second 
clause,  de  re  defende^ida^  provides  that  the  agent  shall  take  all 
proper  steps  for  the  conduct  of  the  action  {recte  defendi).  (D.  5, 
1,  63.)  By  this  clause  the  agent  bound  himself  to  proceed  with 
the  cause  even  if  the  defendant  could  not  be  summoned  (as  a 
consul,  D.  46,  7, 12),  or  became  insane  (D.  46,  7,  3,  8)  or  insol- 
vent (D.  3,  3,  76.).  Under  the  third  clause,  the  af— it  bound 
himself  to  refrain  from  malicious  injury  to  the  sub  )t-matter 
of  the  dispute.     (D.  46,  7,  19,  1.) 

2.  The  agent  must  take  all  proper  steps  to  C(  '  1;  the 
suit. 

If  the  agent  himself  gave  security,  he  could  not  hi  elled 

to  carry  on  the  litigation  to  judgment ;  he  could  8t(  n  he 

pleased,  and  leave  the  case  undefended ;  but  he  lo  sum 

promised,  and  his  sureties  could  be  sued  for  it^  if  tl  itiff 

had  required  sureties.     (D.  3,  3,  45 ;  D.  3,  3,  44.)     If  rer, 

not  the  agent  but  the  principal  defendant  gave  se  iie 
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they  could  get  no  one  eke  to  act  for  them.     (D.  8,  8,  41.)    The  objection  ccmld 
ot  be  taken  after  the  litis  contettatio,     (D.  8,  8,  57,  1 ;  C  2,  13, 13.) 

A  slave  could  in  one  case  only  act  as  agent — to  bring  the  interdict  unde  vi  oa 
ehalf  of  an  absent  master.     (C.  8,  8,  1.) 

Divestitive  Facts. — Procurators,  in  one  respect,  however, 
irere  exempted  from  the  rules  of  mandate ;  an  agent,  even 
fter  the  death  of  his  principal,  could  carry  on  the  lawsuit 

0  its  termination.     (C.  2,  13,  23.)     The  reason  may  be  found 

1  the  formula  given  by  Gaiua     It  was  the  name  of  the  agent, 
ot  of  the  principal,  that  was  introduced  in  the  condemnation 
^he  formula  was  in    effect  this:  "if  A.  owes   money   to    B., 
he  Judex  shall  condemn  A.  to  pay  the  amount  to  C."     What 
appeued  to  B.  after  the  fojTnula  was  given  became  thus  entirely 
•relevant   to  the  judgment  that  the  judex   could   alone   pro- 
ounce.     The  agent  became,  in   a   sense,  the   litigant    {qtuzsi 
ominus    litis).     (C.  2,   13,  23.)     This    idea   survived    the    use 
f  fofnnulae,  and  the  rule  was  established  that  although  before 
be  litis  coniestaiio  a  litigant  could  change  his  agent  as   often 
s  he  pleased,  yet  after  that  event  the  agent   could  not    be 
hanged.     (D.  3,  3,  16.)     This  stringent  rule  was  inconvenient. 
V^hile  the  formula  system  was  in  force,  the  only  way  that    an 
gent   could   be   changed,   once   his  name  was    down    in    tbe 
innula   (Le.,  after   the  litis  contestatio),   was    by  the    proceed.- 
ig   of  restitutio  in  integrum — by  going   back   to    the    Praetor, 
nd,  on  making  out  an  adequate  case,  obtaining  a  new  form'u.Ux. 
Fnder  the  extraordinary  procedure  this  proceeding  was    lan- 
ecessary,   but   still  no   change   was  allowed,  except    by     tlie 

''-  -^  fViG  iudfi:e,  after  hearing  the  reasons  pro   and  con^ 

lowever,  the  agent  had  interfereo. 

of  the  principal,  the  principal  had 

sons,  to  dismiss  him,  and  take  lip 

.) 

ES  {ADYOCATi). 

i  either  conduct  their  causes  them- 
to  do  so. 

lient  and  advocate  with   respect 

^D.  3, 1,  9,  3.)     But  an  advocate 

later  times   fixed  at  100  cture-L 

lid  not,  however,  be  recovered 

50, 13, 1,  13.)     If  the  advocate 

he  accepted  a  honorariums  te 


was  obliged  to  return  it  if  it  was  his  fault 
otherwise  uot.     (D.  19,  2,  38,  1.) 

Every  advocate  before  beginning  his  pleadi 
to  take  an  oath  not  to  pervert  justice  througl 
for  his  client.     (C.  3,  1,  14,  1.) 

PART  III.— EXECUTION  OF  JUDG! 

A.  Proceedings  to  determine  the  Exist 
Judgment  Debt. 

The  judgment  of  a  judex  may  be  regarde 
the  natural  termination  of  a   Roman  Civil   1 
begins  in  a  feigned  quarrel,  and  the  judgm< 
which  is  right  and  which  wrong  may  be  said 
altogether.     But  suppose  a  defendant  refuses 
ment.     In  this  case   the  proceedings  take  a 
The  successful  plaintiff  must  again  seize  the  del 
him  before  the  Proetor,  this  time  to  prefer  not  L 
of  complaint,  but  a  new  one, — that  the  defei 
satisfy  the  judgment  given  against  him.     Henc 
impropriety,  the  new  proceedings  are  called  an  ** 
in  modern  systems  of  law  it  would  be  errone 
the  steps  taken  in  execution  of  a  judgment 
any  reasonable  sense  a  new  action.     But  in 
under  the  so-called  Ordinary  Procedure,  the  ji 
the  judgment  of  a  court ;  it.  was  the  judgm 
individual,  as  referee  or  arbitrator.     There  ' 
reasonable,  therefore,  in   requiring   a  plainti 
Praetor  that  the  judgment  was  right,  before 
would  assist  him  with  the  coercive   authori 
Accordingly,  just  as  in  the  first  instance,  the  < 
before  the  Praetor  and  asked  him  to  interpoj 
terminate  a  dispute  by  giving  a  judex;   so, 
disputed  the  judgment  ot  \\\q  judex,  the  plain 
before  the  Preetor  to  prove  the  legality  of  t 
on  proof  thereof  to  obtain  the  assistance  of  tl 
the  obedience  of  the  defendant.     We  can  thi 
the  proceedings  taken  in  execution  of  a  jud 
**  actio"  not  merely  under  the  earliest  form  of; 
manus  injectionem)^  but  under  the  latest  (act 
gives  greater  colour  to  the  use  of  the  word  i 
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where  no  judgment  had  been  given. 
I.  Actio  pei'  manus  injectionem. 

The  action  per  manus  injectiojum  (by  laying  hands  on  a  man)  might 
equally  be  brought  in  cases  where  thi'>  proceeding  was  provided  for  by  any 
statute ;  as  in  the  case  of  a  man  judged  a  debtor,  by  the  statute  of  the  Xll 
Tables.  The  action  was  of  this  sort  :^the  man  that  took  proceedings  spoke 
thus : — "  Whereas  you  have  been  judged,  or  condemnedj  to  me  in  ten  thousand 
j^j/^f^«,  which  hitherto  you  have  not  paid,  J,  therefore,  because  of  that  ddit  of 
ten  thousand  Jdrj/^r/rV  judged  due,  lay  hands  on  you/'^  and  at  the  same  time 
he  grasped  some  part  of  his  body-  The  man  judged  a  debtor  was  not  allowed 
to  shake  off  his  hand  and  to  take  proceedings  {Ugi  ag^rt)  to  defend  himself 
but  he  gave  a  substitute  {vind£x\  who  used  to  conduct  his  case  for  him  ;  or 
if  he  did  not,  he  was  led  by  the  plaintiff  to  his  house,  and  was  put  in  ch^Lins. 
(G.  4,  21.) 

The  object  of  the  proceedingg  la  to  legalise  arrest.  It  is  not 
the  magistrate  that  executes  the  judgment ;  it  is  the  plaintiff 
that  seizes  the  defendant,  and  appeals  to  the  magistrate  for 
support.  The  defendant  is  obliged,  if  lie  cannot  satisfy  the 
judgment,  to  go  away  as  a  prisoner  with  the  plaintiff,  A  pro- 
vision is,  however,  made  for  the  case  where  a  defendant  dis- 
putes the  fact  of  any  judgment  having  been  given »  or  alleges 
that  the  judgment  exceeded  the  powers  of  the  jud€x^  or  was 
flagrantly  illegal  (aenlentia  nidlim  momenti),  or  that  judgment 
had  been  satisfied.  (D.  42,  1^  4,  ix)  The  defendant  is  allowed 
to  defend  the  action ^  not  in  person,  but  by  a  substitnte  (vinde^). 
It  is  impossible  not  to  he  fi truck  with  the  similarity  of  tbesfe 
steps  to  the  proceedings  in  a  suit  for  freedom.  Naturally  a 
slave  clai"  "  freedom  was  not  allowed  to  sue  by  hiraeelf ;  but 
freeman  whose  freedom  was  attacked  be  unable 
self,  and  be  compelled  to  "go  into  slavery  unless 
ne  willing  to  take  upon  himself  the  risks  and 
gation  ?  Whatever  may  have  been  the  reason, 
same  when  a  judgment  creditor  demands  the 
3tor  ae  a  slave,  on  the  ground  that  the  judgment 
atisfied.  The  debtor  must  find  a  substitute 
thereby  makes  himself  responsible  for  the 
iebt,  if  it  should  prove  that  there  was  a  valid 
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^ests  that  in  default  of  appearance,  in  pro- 

'catu*  sirt  daBumtut  e§  f^^t^fUum  X  mitia  quae  ad  koc  m^m 
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ceedings  under  the  XII  Tables,  the  plaintiff 
proceed  per  mantM  injectionem.  This  cannot,  ho^ 
on  as  certain. 

The  proceedings  by   arrest   had   the  advar 
speedier  than  a  submission  to  arbitration,  and 
find  that  the  convenience  of  the  remedy  caused  it 
to  certain  other  cases,  where  a  special  obloquy  j 
non-payment  of  debt. 

Afterwards  certain  statutes  on  rertain  other  grounc 
injectio  against  certain  persons  as  if  they  had  been  ju 
judicato).  The  lex  Publilia^  for  instance,  granted  it  again 
a  surety  had  paid  out  money,  if  within  the  next  six  month 
had  been  paid  out  for  him  he  did  not  pay  the  surety. 
sponsu  (on  suretyship)  also  granted  it  against  him  that  h 
surety  more  than  his  proportionate  part  And  in  short  i 
in  many  cases  granted  such  a  proceeding.    (G.  4,  22.) 

There  were  other  statutes,  too,  that  in  many  cases  in 
granted  against  certain  persons,  established  certain  proc 
injecitonem^  but  simple,  not,  that  is,  as  if  one  were  judg 
lex  Furia  testamentaria  (on  wills),  for  instance,  granted 
that  had  taken  more  than  five  hundred  asses  on  account 
gift  in  prospect  of  death,  unless,  indeed,  he  was  excepted  f 
so  might  lawfully  take  more.    The  lex  Marcia,  also,  aga 
that  if  they  have  exacted  usury,  the  proceeding  against 
shall  he  per  manus  injectionem,    (G.  4,  23.) 

Under  these  statutes,  and  any  other  like  ones,  whe* 
taken,  the  accused  might  lawfully  shake  off  the  hand 
at  law.  For  the  plaintiff  in  the  actual  legis  actio  did 
"  as  if  judged  a  debtor,"  but  named  the  ground  on  whicl 
spoke  thus  : — "  Because  of  that  I  lay  hands  on  you."  1 
were  granted  a  proceeding  as  if  a  man  were  judged  a 
ground  on  which  they  proceeded  and  brought  it  in  thus 
1  lay  hands  on  you  as  if  judged  a  debtor."  I  am  not  in 
in  the  form  under  the  lex  Furia  testamentaria  the  wc 
debtor"  {pro  judicato)  is  inserted,  although  not  in  the  s 
this  seems  to  be  done  on  no  principle.    (G.  4,  24.) 

Afterwards  by  the  lex  ( ?  Vallia\  with  the  exception  c 
debtor,  and  of  him  for  whom  a  debt  had  been  paid,  al 
whom  proceedings  were  taken  per  manus  injectionem  w 
off  the  hand  and  to  take  proceedings  to  defend  themselv< 
a  debtor,  therefore,  and  the  man  for  whom  money  was 
even  after  this  statute  to  give  a  security  {vindex\  and 
one,  were  led  to  the  plaintiff's  house.    (G.  4,  25.) 
11.  Actio  Judicati. 

All  this,  therefore,  was  always  observed  so  long  as  tl 
in  use.     Hence  in  our  times  the  man  against  whom  an 
under  a  judgment  or  for  money  paid  out  is  brought, 
security  that  the  debt  due  under  the  judgment  shall  be 
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As  a  rule,  in  the  actio  judicati^  no  question  of  fact  could  be  in 
issue  between  the  parties  ;  if  the  defendant  urged  that  the 
judgment  was  null  or  void,  the  Praetor  determined  the  question 
in  accordance  with  law.  But  if  the  defendant  urged  that  he 
had  satisfied  the  judgment,  an  issue  of  fact  was  raised,  the 
determination  of  which  was  probably  referred  to  a  judex.  For 
after  judgment  either  the  defendant  may  have  paid  the  sura 
due,  or  the  plaintiflF  may  have  released  him.  The  form  of 
release  was  by  mancipation  (imaglnaria  solutioper  cues  et  libram). 
(G.  3,  174.) 

The  change  mentioned  by  Gains  from  the  actio  per  manus 
injectionem  consisted  in  the  substitution  of  a  surety  (catitio 
judicatum  aolvi)  for  a  vindex, 

1,  By  and  against  whom  the  actio  jadicati  may  be  brought. 
Only  the  actual  plaintiffs  or  defendants,  not  their  agents,  can 

sue  or  be  sued  in  this  proceeding.  An  agent  cannot  enforce  the 
judgment  he  has  obtained  (although  the  condemnation  stated 
that  the  money  was  to  be  paid  to  him),  but  if  the  principal 
became  insolvent,  he  could  apply  for  payment  of  his  expenses 
out  of  the  proceeds  of  the  judgment.     (D.  3,  3,  30.) 

So  neither  can  an  agent  for  a  defendant  be  required  to 
satisfy  the  judgment,  unless  he  undertook  the  defence  without 
the  authority  of  the  defendant  (D.  42,  1,  4),  or  was  the  real 
defendant  (procurator  in  rem  suam),  (D.  3,  3,  61.)  It  may  be 
brought  by  and  Hgainst  the  heirs  of  the  parties.     (D.  42, 1,  6, 3.) 

2.  The  object  of  the  action  was  to  obtain  payment  of  the 
amount  contained  in  the  judgment,  but  in  special  cases  the 
defendant  could  require  the  plaintiflF  to  be  content  "with 
adequate  sureties.     (D.  42,  1,  4,  3.) 

In  the  time  of  Gains,  the  defendant,  if  condemned,  had  to  pay 
twice  the  amount  of  the  judgment  (G.  4,  171),  although  from 
the  omission  of  this  case  in  the  corresponding  section  of  Jus- 
tinian (J.  4,  fi,  23),  we  may  infer  that  the  penalty  of  double 
damages  had  fallen  into  disuse. 

After  the  time  allowed  for  payment,  interest  at  5  per  cent. 
"•'""  ^~'   '' '     "^  iths  from  the 

if  an  appeal 

C.  7,  54,  2.) 

ot  on  the 

the  nile 

1.  (a?. 
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Xenophon  calls  our  attention  to  this,  for  he  has  writtet 
weapons  (jSeXij)  were  carried  together,  spears,  arrows,  sli 
stones  as  well/'  Assassins  {sicarii)  are  so  called  from  su 
iron  knife.  By  the  same  statute  also  poisoners  are  ca 
who,  by  the  hateful  arts  of  poisons  and  magic  spells 
killed  men,  or  who  havsff  publicly  sold  evil  drugs.    (J.  4, 

The  Uges  CoimelicB  were  passed  by  Sulla  about  b.c.  81. 

Another  statute,  next,  the  /ex  Pompeia  de  Parricidii 
murder  of  blood  relations),  pursues  a  crime  the  most 
unprecedented  penalty.     It  provides  that  if  a  man  hasten 
ascendant  or  a  son,  or  in  any  way  attempts  anything  ; 
designation  parrtcidiutn^  whether  he  dares  it  secretly  or 
punished  with  the  penalty  of  parricidium;  further,  t*    1 
brings  about  such  a  crime,  or  is  an  accomplice,  then,  c    : 
outsider,  the  result  shall  be  the  same.    The  penalty  i 
not  to  be  subjected  to  the  sword,  nor  to  flames,  nor    : 
punishment,  but  he  is  to  be  sewn  up  in  a  sack  with  a  c    ; 
a  viper,  and  an  ape,  and,  shut  up  in  this  cramped  plac(    1 
ing  to  the  kind  of  district)  to  be  thrown  into  either 
river,  that  all  use  of  the  elements  he  may  begin  even  ir    i 
the  sky  may  be  taken  from  him  while  he  still  lives,  and    1 
dead.    But  if  a  man  kills  other  persons  joined  to  him  I 
or  affinity,  he  will  endure  the  penalty  of  the  statute  on  a   • 
de  sicartis).     (J.  4,  18,  6.) 

The  lex  Cornelia  de  Falsis  (on  forgery),  again,  also 
(on  wills),  imposes  a  penalty  on  the  man  that  writes,  se;  1 
foists  in  a  wJU  or  other  document  that  is  forged ;  or    i 
moulds  a  spurious  seal  wilfully  and  maliciously.     Th 
statute  is, — for  slaves,  the  last  punishment  of  the  law,  as  . 
on  poisoners  and  assassins  ;  for  freemen,  deportation. 

Again,  the  lex  Julia  de  vi  Publica  seu  Privata  (on  vi  • 
or  private)  rises  up  against  those  that  commit  violer  : 
without  arms.  If  it  is  armed  violence  that  is  charg<  : 
is  imposed  under  the  statute  on  public  violence ;  if  withe  1 
of  the  third  part  of  the  offender's  goods.  But  if  the  vio  \ 
to  ravish  a  virgin  or  widow,  or  woman  devoted  to  religic  1 
taken  the  veil  or  not,  then  both  the  perpetrators  and  the  \ 
the  foul  crime  are  punished  capitally.  So  a.  constitution 
from  which  it  is  possible  to  learn  all  this  more  plainly. 

The  lex  Julia  Peculatus  (against  embezzlement)  punisl 
money  or  property  belonging  to  the  State,  or  consecratec 
is  judges  that  have  actually,  while  holding  office,  mac- 
moneys,  they  are  visited  with  capital  punishment ;  and  1 
those  also  that  have  lent  them  aid  in  this,  or  that  have  \ 
from  them  the  property  made  away  with.  But  all  others 
statue  are  subjected  to  the  penalty  of  deportation.    (J.  4, 

This  and  the  former  Ux  Julia  were  passed  under  Caesar  or  Au 
which. 
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I.w  of  criminal  p^^^du™.     Criii,«l  pi^'u^lrhl^^  ^     1      *""*  "* 
pp.  55-60,  "ncMUM  Ha.  been  already  couiidered 

The  aubsUntive  Crimmal  Law  in  sininU  •  tt  ~>«j.*_  -i 
and  p«at.h,„e«te  ;  in  other  word.    oMW  1  u  f  T?f      "?  «"™'™ti™.  rf  off, 

Offenuea  are  divided  into  two  le&dine  ffronm      n«    ^ 
that  a,.  c™ter,.inou,  with  the  CMl  L  "Iwre  le'^r  T""  "^  *^*  ""' 
*TT..ig  ttud  «  crime      Here  th*  n(wl  T       -   ■  '*"'  "'^'*  "*  •*  o*"*  • 

solely,  which  »re  puniahed-thal  i.  to  .iTn  .7  *"  ■«*""*   '**   S 

b«t  .„  the,  r.  co„.i  diu^r^^aV'i^r  "^.tf  t?"I"^  *•  - 

eipresoed  with  more  preciaiou  in  th.  W  ""*•,    ^"i*  ■««'»  diatmction  maj 

to  «pedfic  individual,  ;  ablllute  d^«  dtl  '  "  :!    ""  T"™'""'*  *"  "^''''  "^"^ 
CiHl  Law  everv  duty  »  crea^  infrv™         ™"^'1'"°J  '»  -"J"  —h  right..     I„ 
thuB  have  ari^iht  ^cai,"  r^»^L  tT  ,       •"■"•  ''^"''^  t*"^™"  "-•  I*~"^  « 

solely  against  the  State ;  and  (2)  Violatii™  If -w-      J^  r     '  *''""*  "'  "»™ 
violation,  of  Hght,  of  ,p;.i6:d  il^I  ""  "*""*"'  '^""*'  "»'  "*  « 

J  he  pumabmenta  of  the   Roman  kw   ti^*.!  k^  ^  ^^      j 
OjTin,  the  Empire.     They  wer.  divided  i^^'tw^  ^1"^  "^^T  "  '"r  ""^ 
did  not  affect  the  cpui  of  the  accuned      Tl7„  J™.  .^  "ccordrnp  u  tl.ey  diJ 

,    __  ,  ,  I-  Capital  PmiisLmwitB. 

1.  The  punishment  of  death  vnu  gouemllT  tenn»l  th.  -,. 

Unde.iheKep„blie  we  have  the  pr^ui^^!:^':! Z^IZ'X''^'^^*^ 
vugins  that  violated  their  vow  „f  chaatity  -  ,„d  the  V>r  T.Ki      ,""*''*««'*  »««• 

mode  were  cmciSxion  (of  .lave.).  Sra„  ,  ,L  J^  r  ""«  1  ^'"^  •**  '"* 
C.n,t„nti«e  abo.i^he,!  o™elft,io„L  „   "^a^  'u^^^^^^^  'f'"J'  ^*"'-  »'  ■"•  '-^ 

new  religion  that  he  adopted.     A  re.IltTr  .Ltln  T^  "^  ""  *'""»'""<<•*« 

t.  a«U  with  wild  benet«  Thi,  ™  eith  '  ^  «  ^  "  *"  '^"•'™"'  »''*  ""'""•l 
whie'k  the  victim  waTt  he  tLw  ^V^aTi  at  *"''"'"'- ^^  ^-''"-" 
..  W..,  whe.  t.e  eon.e.nned  W  a  ..^^f^t^  XlvT  ^^  ^^ ' : 


(3.)  The  defendant^  of  whatever  rank,  could,  if  neoeasary,  be  pot  Vu  . 

(C.  9,  8,  4.) 

(4.)  Slaves  could  be  examined  againat  their  masters.     (G.  9,  8,  7, 1.) 

(5. )  The  prosecution  went  on  after  the  death  of  the  accused,  in  order  that  tho 

Exchequer  might  obtain  his  property  if  he  were  found  guilty.     (0.  9,  8,  8.) 

II.  Subversion  of  the  Government  or  Usurpation  of  its  Prerogativea. 

1.  Under  the  Empire,  the  worst  o£fence  of  this  kind  was  a  plot  or  attack  on  the 
life  of  the  Emperor.  To  question  the  choice  of  a  successor  made  by  an  Emperor  was 
next  to  sacrilege,  and  punished  by  an  odious  form  of  death.  (C.  9,  29,  3  ;  D.  48,  13, 
6,  pr.)  But  mere  verbal  insults  were  not  considered  treason  (D.  48,  4,  7,  S  ;  Paul, 
Sent.  5,  29, 1) ;  for,  said  the  Etnperors  Theodosius,  Arcadius,  and  Honorius,  in  lan|i:aage 
that  is  a  standing  rebuke  to  pusillanimous  tyrants,  if  the  words  are  uttered  in  a  spirit 
of  frivolity,  the  attack  merits  contempt ;  if  from  madness,  they  excite  pity ;  if  from 
malice,  they  are  to  be  forgiven.     (C.  9,  7,  1.) 

2.  An  attack  on  the  life  of  a  member  of  the  CoTuistorium.     (0.  9,  8,  5.) 

3.  Causing  anyone  to  take  an  oath  for  the  subversion  of  the  Government.  (D.  48, 
4,  4,  pr.) 

4.  Levying  war  or  raising  an  army  without  the  authority  of  the  Emperor.  (D.  48, 
4,  3,  1.) 

5.  Conspiracy  to  kill  hostages  without  the  authority  of  the  Emperor.  (D.  48, 
4,  1,  1.) 

All  these  offences  are  treason  (majesku),  and  punishable  in  the  way  mentioned 
above  (I.) 

III.  Offences  againet  Public  Tranquillity. 

1.  A  seditious  gathering  or  conspiracy.     (Paul,  Sent.  5,  22.) 

2.  When  an  armed  assembly  takes  possession  of  any  public  place. 
These  offences  also  were  treason. 


IV.  Offences  against  the  Public  Force. 

1.  Desertion  by  a  soldier.     (D.  48,  4,  2.) 

2.  Soliciting  or  exciting  soldiers  to  make  a  tumult  or  sedition. 
These  offences  also  were  treason. 


(D.  48,  4,  1.  1.) 


V.  Offences  against  the  Administration  of  Justice. 

1.  Conspiracy  to  kill  a  magistrate  is  treason.     (D.  48,  4,  1,  X.) 

2.  Setting  free  a  person  that  has  pleaded  guilty  to  a  criminal  accusation  is  also 
treason.     (D.  43,  4,  4,  pr.) 

3.  Forcibly  to  prevent  trials  being  held,  or  to  make  a  magistrate  act  contraiy  to 
his  judgment,  was  prohibited  by  the  lex  Julia  devu     (D.  48,  6,  10.) 

4.  To  take  money  either  to  accuse  or  not  to  accuse  a  persoQ  of  a  criminal  offence. 
(D.  47. 13,  2.) 

5.  To  procure  the  conviction  of  a  person  of  an  offence  punishable  with   death 
(Paul,  Sent.  5,  23,  1)  by  false  testimony,  was  forbidden  by  the  Ux  CorneUa  de  SieariiM, 


The  punishment  was,  dc 
(D.  48,  8,  16.) 

6.  A  witness  wrongf 
deportation.  (D.  48,  10, 
person  swearing  per  genit 
Emperor,  and  was  to  be  I: 

7.  Corrupting  a  judge 
lar  Comdia  de  foists,     (1 

8.  Maliciously  to  act 
(D.  48, 16, 1,  6.)    By  the 


common  people ;  deportation,  for  persons  of  rank. 

[ng  or  withholding  testimony  was  punishable  with 
).  48,  10,  1,  13.)     Perjuiy  was  not  a  crime,  but  a 
vis  falsely  was  considered  to  offer  an  indignity  to  the 
hrodf.     (D.  12,  2,  13,4.) 

g  him  to  be  corrupted,  was  punishable  under  the 
21.) 

r  of  a  crime.     This  was  the  offence  of  Calumnia. 
the  punishment  was  branding  with  the  letter  K» 
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C.  9,  9,  31.) 

3.  Incest  was  punished  with  deportation.     (Paul,  Sent.  2,  26, 15.) 

X.  Offences  in  respect  of  Religion  and  Witchcraft 

1.  Prophets  were  to  be  beaten  and  expelled  from  the  city  ;  if  they  came  back, 
they  were  to  be  imprisoned  or  deported.     (Paul,  Sent.  5,  21,  1.) 

2.  Persons  consulting  with  reference  to  the  life  of  the  Emperor  were  ponisbed 
with  death.     (Paul,  Sent.  5,  21,  3.) 

3.  Those  who  offered  sacrifices  to  injure  their  neighbours  [mallei],  even  if  no  evil 
result  followed  (L>.  48,  8,  14),  were  punished  under  the  lex  Camdia  de  SicariU.  (D. 
48,  8,  13.) 

4.  Those  who  took  part  in  the  exercise  of  magical  and  diabolical  arts  were  to  be 
crucified  ;  the  magicians  themselves,  to  be  burnt  alive.     (Paul,  Sent  5,  23,  17.) 

5.  Even  to  keep  books  on  the  subject  was  a  crime  ;  the  books  were  to  be  burned 
and  the  owners  severely  punished.     (Paul,  Sent.  5,  23,  19.) 

6.  Paul  says  that  persons  introducing  new  kinds  of  worship,  unknown  to  custom  or 
reason,  disturbing  weaker  minds,  were  to  be  punished,  if  persons  of  rank,  with  depor- 
tation ;  if  not  of  rank,  with  death.     (Sent.  5,  21,  2.) 

Violations  op  Relative  Duties. 

In  classifying  offences,  the  same  order  may  be  observed  as  has  been  followed  in  tbe 
Civil  Law.  But  a  preliminary  question ^laust  be  noticed.  When  a  crime  was  at  onoe 
an  ofifence  against  the  State  and  also  a  violation  of  the  right  of  a  specific  individual,  is 
the  right  of  the  injured  individual  to  compensation  to  be  postponed  to  the  claim  of  the 
State  for  punishment  ?  The  general  rule  in  the  Roman  law  was,  that  when  a  civil 
and  criminal  remedy  concurred  in  respect  of  the  same  offence,  either  or  both  might  be 
used.  Thus  when  a  person  sued  a  thief  and  recovered  a  penalty,  he  could,  if  the  case 
admitted  it,  afterwards  prosecute  the  thief  criminally.  Again,  if  a  suitor  recovered 
damages  from  a  false  witness,  he  was  not  precluded  from  subsequently  prosecutiiig 
him  for  false  testimony.  (G.  9,  31,  1.)  But  it  was  held  that  the  punidmient  of  the 
criminal  ought  to  take  precedence  of  the  civil  remedy  (C.  3,  8,  4) ;  and  when  a  civil 
trial  disclosed  a  crime,  the  civil  proceedings  were  delayed  until  the  criminal  proeecti- 
tion  had  first  taken  place.     (D.  47,  10,  7,  1.) 

This  suggests  the  question,  whether  if  the  crime  was  capital,  and  the  punishment 
included  confiscation  of  the  goods,  there  could  be  any  fund  out  of  which  a  suitor  in 
civil  proceedings  could  satisfy  his  claim  ?  Apparently  in  this  case  the  sufferer  would 
be  deprived  of  his  remedy. 

(a.)  Rights  in  rem  to  one*s  Person. 

I.  Immunity  from  Bodily  Hann. 

1.  Parricide  is  defined  by  thp  lexPompeia  de  Parricidiis  to  he  the  crime  of  wilfoDy 
causing  the  death  of  an  ascendant,  a  brother,  sister,  aunt,  uncle,  or  cousin  ;  a  husband, 
wife,  or  relation  by  affinity,  or  patrol  when  a  mother  killed  a  child,  or  grand- 

father a  grandchild.     (D.  48,  9,  1.)  bantine  added  the  killing  of  a  son  by  a 

father.     (C.  9, 17, 1.)     The  punishn  ntioned  by  Justinian  (J.  4,  18,  6)  was 

anciently  reserved  for  the  murder  of  its,  the  murder  of  other  relatives  being 

pu  111  ah  If  ft  dimply  with  flfath,     (D.  43^ 


witn  relegation,  or  even  d^)ortation.     (U.  v,  oo,  i;  rtMl,  sent.  6,  4,  lo.) 

A  person  taking  shelter  under  the  statue  of  an  Emperor,  to  make  it  appear  tlmit 
he  was  oppressed  by  another,  was  punished  with  imprisonment.     <D.  47, 10,  88.) 

IV.  Offences  against  Chastity. 

1.  A  person  that  by  stratagem  removed  a  boy  from  the  protection  of  his  atten^d- 
ants,  or  attempted  the  chastity  of  a  woman  or  girl,  or  committed  an  indecent  aiwaiilt^ 
was  punished,  if  the  boy  or  girl  were  seduced,  capitally ;  if  not^  then  with  deportatiosi* 
(D.  48,  11,  1,  2  ;  Paul,  Sent.  5,  4,  21.) 

2.  Rape  was  punished  with  death.     (D.  48,  6,  8,  4 ;  C.  9,  IS,  1.) 

(B.)  Rights  in  rem  to  other  Human  betngSb 
I.  Offences  against  Owners  of  Slaves. 

1.  To  persuade  a  slave  to  flee  from  his  master,  or  to  conceal,  imprison,  or  buy  him, 
knowing  him  to  be  another*8,  was  an  offence  punished  by  fine  under  the  lex  Fahia-  ti^ 
ptaginnis,     (D.  48,  15,  6,  2.) 

2.  To  cause  another  man's  slave  to  be  tortured  (D.  48, 7, 4, 1),  was  punishable  witii 
fine  and  deprivation  of  rank  under  the  lex  Jvlia  de  vi  privata.     (D.  48,  7,  L) 

(c.)  Rights  in  rem  to  Things. 
I.  Offences  against  Ownership, 
(a.)  Moveables. 

1.  Theft.  In  the  Roman  law,  even  under  Justinian,  every  case  of  theft  was  no^ 
punishable  criminally.  (D.  47,  2,  92. }  Criminal  proceedings  could  be  taken  only  ixk 
serious  or  aggravated  cases  of  theft. 

(1.)  Abigei  are  thom  that  make  a  business  of  cattle-stealing.  The  crime  existed 
when  a  person  stole  an  ox  or  horse  from  the  pastures  or  a  stable  (D.  47,  14,  8,  I),  or 
ten  sheep,  or  four  or  five  swine.  (D.  47,  14,  1,  1  $  D.  47, 14,  3.)  The  punishmea^ 
might  be  even  death,  but  persons  of  rank  suffered  only  relegation.  (D.  47,  l^-p 
1,  pr.;  D.  47,  14,  1,  8.)  When  the  thieves  were  dealt  with  as  criminals,  so  also  wera 
the  receivers.  (D.  47,  16,  1.)  The  receivers  of  abigei  could  be  banished  from  Italy 
for  ten  years.     (D.  47,  14,  3,  3.) 

(2.)  Persons  stealing  by  night,  or  from  baths,  could  be  sent  to  public  works  for  Sk 
time,  or  for  life.     (D.  47,  17,  1.) 

(8.)  Housebreakers  {^raetorei)  by  night  were  beaten  and  sent  to  the  mines ;  if  by- 
day,  then  to  the  public  works  for  a  time,  or  for  life.     (D.  47,  18,  2.) 

(4.)  Directarii,  or  persons  that  sneak  into  houses  to  steal,  might  be  sent  to  tlie 
public  works,  or  flogged,  or  relegated  for  a  time.     (D.  47,  11,  7.) 

(5.)  Stealing  from  a  house  on  fire  was  punishable  under  the  lex  Jidia  de  vipubHea, 
with  banishment  (D.  48,  6,  5),  and  stealing  from  a  vessel  wrecked  was  severely 
punishable.     (D.  48,  7,  1,  2.) 

2.  Robbery. 

(1.)  Highway  robbers  were  punishable  with  relegation,  or  the  mines;  or,  if 
frequently  convicted,  with  death.     <D.  48, 19,  28,  10.) 

(2.)  If  a  number  of  persons  assembled  with  weapons  to  attack  a  house  for  tlie 
purpose  of  robbery,  the  penalty  was  death.     (D.  48,  6,  11.) 

(8.)  To  attempt  to  obtain  money  by  threatening  an  accusation  of  crimen  wsm 
visited  with  punishment,  as  by  the  kx  Cornelia  defaJUU,     (D.  47, 18,  2.) 

jS.  Immoveables. 

1.  Forcible  Ejectment. 

(1.)  The  ejectment  of  a  man  from  his  land  with  weapons  was  punished  witla 
banishment  under  the  Ux  Jvlia  de  vi  fubliea  (D.  48,  6,  3,  6) ;   if  by  an  assembly 
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tx>tQ  ot  tne  man  and  tne  woman,  (raui,  sent,  'l^  %\^f  lA.)  Lk^nfitantiae  ceiebratea  qm 
new  zeal  for  the  sacramental  idea  of  marriage  by  eatabliehing  the  pankhmeot  of  dearth. 
(C.  9,  9,  80, 1.)  It  may  be  presumed  that  this  extmv^ance  defi^ated  iti  objeet,  &tid 
accordingly  we  find  that  Justinian  enacted  tliat  the  woman  shoiild  b«  wbippe^l  oxicl 
sent  to  a  monastery  for  two  years,  after  which  abt^  was  to  be  returned  to  her  htisboriMl. 
If  he  refused  to  take  her,  she  was  to  be  sent  bi^k  to  the  moDA«t€ry  for  life.  (^ov. 
134, 10.) 

The  husband  could  prosecute  for  adultety^  but  only  If  he  divoreed  tlie  wom^an 
immediately  on  discovering  her  offence.  {C.  0*  9,  2fl  ;  D.  4S,  5,  %  6.)  AfUr  alst^ 
days,  however,  and  up  to  four  months,  a  brother  or  uncle  of  tho  woman  was  aJIomred 
to  prosecute.     (D.  48,  6,  14,  2  ;  D.  48,  5,  4,  1  ;  C.  9,  9,  30) 

2.  By  a  rescript  of  Severus  and  Anton mu»  it  was  4et«rmined  that  a  m&rried 
woman  procuring  abortion  should  be  punish  n^ble  with  exile  for  defrauding  her  1iU0t»aQd 
of  children.     (D.  47,  11.  4 ;  D.  48,  8,  8.) 

8.  It  was  an  offence  to  attempt  to  seduee  a  mArried  woman,  or  to  persuade  her  to 
divorce  her  husband.  (D.  47,  11,  1,  pr.)  Hadrian  seutcnc«J  to  relegnlioQ  for  i;lire« 
years  a  man  who  took  another  man's  wife  tu  bis  ho^ise,  and  thence  aent  &  bill  cpf 
divorce  to  her  husband.     (D.  24,  2,  8.) 


(f.)  Offences  in  relation  to  Inberitance, 

I.  Crimen  expilatac  hfredUaitf. 
Before  an  heir  entered  on  an  inheritanooi  or  obtained  pnaaesaion  of  move&I>I^ 
belonging  to  it,  he  had  h  a  title  as  would  support  an  action  for  theft.     <D,  47, 

19,  2,  1.)     Hence  it  W)  an  offence  to  CAriy  off  any  goods  beloDging-  to  Uie 

inheritance,  the  punish]  ng  in  the  di&cretion  of  the  judge.     (D.  I7»  19,  1>) 

^  Offences  ae  to  Wills. 

iceals,  takea  by  force,  mbi  out,  or  re-seahi  a  will  cv 

leals,  or  causes  to  be  written  or  teaJe^it  a  f<^T|ped  wilt 

nan  during  hitt  life,  was  puniif liable  under  tlic  i^x 


1.  He  that  carries 
codiciUi  (Paul,  Sent.  4, 

2.  He  that  knowingl 
or  codieiUi;  or, 

8.  He  that  opens  the 
Comdia  defahis,    (D. 

4.  The  punishment  o 
that  in  writing  a  will  wr 
one  in  their  poUstas  (D. 
to  have  given  his  sanctio] 


7.) 

te  was  extended  by  an  edict  of  CLiLuduui  to  thoa« 

T  with  their  own  bands  for  tht^m«i«lve«  or  for  any 

1 ;  D.  48,  10,  15],  unle^a  the  testator  waa  proved 

3,  1,  8t  D.  40,  S,  S,  13,  3.) 
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amount  one  is  condemned  in  is  the  highest  value  of  the  slave  within  that 
year,  according  to  the  arrangement  already  laid  down.  There  is  a  mixed 
action  against  those,  again,  that  have  put  off  giving  things  left  to  our  very 
holy  churches  or  other  venerable  places,  as  legacies  or  trusts,  until  they  are 
actually  summoned  before  a  judge.  Then,  indeed,  they  are  compelled  to 
give  both  the  actual  thing  or  money  left,  and  as  much  more  by  way  of 
penalty;  and  therefore  the  condemnation  is  to  be  twofold  the  amount 
(J.  4,  6,  19.) 

All  actions  in  rem  are  designed  to  recover  some  thing.  Of  the  actions 
in  personam  (against  a  person)  again,  those  that  arise  from  contract  seem 
all  for  the  most  part  designed  to  recover  a  thing ;  as,  for  instance,  those  in 
which  the  plaintiff  claims  money  on  loan  or  brought  into  a  stipulation  ;  or 
again,  for  free  loan,  deposit,  mandate,  partnership,  purchase,  sale,  letting  on 
hire,  taking  on  hire.  Evidently,  however,  if  an  action  of  deposit  is  to  be 
brought  on  account  of  what  has  been  deposited  by  reason  of  a  sudden  out- 
break of  fire,  of  the  fall  of  a  house,  or  of  shipwreck,  the  Prsetor  gives  an 
action  for  twice  the  amount,  if  only  the  action  is  against  the  man  with  whom 
the  thing  was  deposited,  or  against  his  heir  as  the  result  of  his  own  fraud ; 
and  in  that  case  the  action  is  mixed.     (J.  4,  6,  17.) 

All  actions,  moreover,  are  framed  either  for  the  amount  simply,  or  for 
twofold,  or  for  threefold,  or  for  fourfold ;  but  no  action  goes  further.  An 
action  may  be  for  the  amount  simply,  as  are  those  that  arise  from  a  stipula- 
tion, from  giving  on  loan,  from  purchase  and  sale,  from  letting  on  hire,  from 
taking  on  hire,  from  mandate,  and,  in  fine,  in  many  other  cases.  We  may 
bring  an  action  for  twofold  against  a  thief  not  taken  in  the  act ;  for  instance, 
for  wrongful  damage  under  the  lex  AquiHa ;  for  deposit  in  certain  cases  ;  or, 
again,  for  corrupting  a  slave.  This  action  is  open  to  us  against  the  man  that 
has  encouraged  or  advised  another's  slave  to  run  away  or  become  obstinately 
defiant  to  his- master,  or  to  begin  to  live  luxuriously,  or,  in  short,  in  any  way 
to  become  worse.  In  it  account  is  taken  also  of  the  things  the  slave  carried 
off  when  he  ran  away.  We  may  bring  such  an  action,  again,  for  a  legacy 
left  to  venerable  places,  according  to  what  we  have  said  above.  G^.  4,  6 
21-23.) 

An  action  may  be  brought  for  fourfold,  as  against  a  thief  taken  in  the  act ; 
or  again,  for  what  has  been  done  under  the  influence  of  fear  {flctio  quod 
meius  causa),  or  for  the  money  that  has  been  given  for  this  end,  that  he  to 
whom  it  is  given  should  give  or  should  not  give  trouble  to  some  one  by 
trumping  up  a  charge  against  him.  An  actio  condictiiia  also,  by  virtue  of  a 
statute,  arises  under  a  constitution  of  ours.  It  imposes  a  fourfold  penalty 
on  the  officials  that  carry  out  actions  if  they,  contrary  to  the  rule  of  our  con- 
stitution, have  exacted  anything  from  the  defendants.    (J.  4,  6,  25.) 

But  the  action  against  a  thief  taken  in  the  act,  and  that  for  corrupting  a 
slave,  differ  from  all  the  others  we  have  spoken  of,  at  the  same  time,  in  this 
point,  that  these  actions  are  in  any  case  for  double  the  amount.  Those,  on 
the  other  hand — the  action  for  wrongful  damage,  that  is,  under  the  lexAquiiia, 
and  sometimes  that  for  a  deposit — are  doubled  if  the  claim  is  denied ;  but  if 
it  is  owned,  the  action  given  is  for  the  amount  simply.  The  actions  available 
for  things  left  to  venerable  places  are  doubled,  not  only  if  the  claim  is  denied, 
but  if  payment  of  what  is  left  has  been  put  off  until  by  order  of  our  magis- 
trates the  defendant  was  summoned.     If,  moreover,  the  defendant  owns  the 
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claim,  and  pays  before  he  is  summoned  by  order  of  our  magistrates,  the 
action  is  given  for  the  amount  simply.  Again,  the  action  for  what  has  been 
done  under  the  influence  of  fear  differs  from  all  the  others  we  have  spoken 
of  at  the  same  time  in  this  point,  that  in  its  very  nature  it  tacitly  involves 
that  if  at  the  judge's  order  the  defendant  gives  up  the  actual  thing  to  the 
plaintiff  he  must  be  acquitted.  In  all  the  other  cases  this  is  not  so  ;  but  in 
any  event  each  defendant  is  condemned  in  fourfold  the  amount,  as  is  the 
case  also  in  an  action  against  a  thief  taken  In  the  acL    (J.  4,  6,  26-27.) 
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Abettimo  theft,  240-41. 

Abigei,  1070. 

Abortion,  10G9,  1072. 

Absence,  186,  271,  649,  681,  720. 

Absens  (=in  different  province),  290. 

Absolutoria  judicia,  1009. 

Abstinendi  jus,  876-81. 

AcceptUatio,  639-41 ;  559,  560,  568,  642, 
644,  913,  914. 

Accessio,  274-282  ;  laloar  to  moveables, 
2S0 ;  land  to  land,  276  ;  to  legacies, 
901 ;  moveables  to  land,  276 ;  move- 
ables to  moveables,  279  ;  possessionis, 
266  ;  temporis,  371. 

Accomplices,  240-41. 

Accounts — fraudulent  alteration  of,  1071  ; 
household,  466  seq.;  incomplete,  1063. 

Accrescendi  jus  (accrual),  757-9,  776-7, 
789-90,  915. 

Accrual— between  co-heirs,  757-9, 789-90; 
between  co-legatees,  915;  of  persons 
passed  over  in  the  will,  776-7. 

Accursius,  100. 

Acquisition — per  universitatem,  126, 127, 
739  seq.;  singularam  rerum,  127,  739 
(see  Fideioommissa,  Legacy) ;  modes 
of,  118  (Bracton),  259  seq.;  of  posses- 
sion, 343-9  (see  Possession) ;  through 
extranea  persona  (outsider),  324 ; 
through  i^eroons  in  potestas,  294,  610 
seq.  (contract) ;  through  slaves,  157, 
323-4,  610  seq.  (contract). 

Acquittance  in  fraud  of  creditors,  10  40- 42. 

Acta,  178. 

Actio— defnition  and  chisses,  124-5, 131 ; 
place  in  the  Institutional  classification, 
124,  128  ;  opposed  (with  petitio  and 
interdictum)  to  cognitiones  extra- 
ordinarise,  1013  ;  opposed  to  petitio, 
1001,  1013  ;  proceedings  taken  in 
execution  of  judgment,  1029.  Actions 
in  Bracton,  115  ;  praestare  vel  man- 
dare,  627-8.  Actionis  cessio,  626-8, 
648  ;  editio,  983  ;  impetratio,  1013 ; 
postulatio,  983. 

Actio  ad  exhibendum,  334-5,  884,  987; 
ad  supplendam  legitimam,  786  ;  sesti- 
matoria  sen  quanti  minoris,  505  ;  aquae 
pluvisB  arcendse,  20,  333,  utilia,  409  ; 
Aquilias  (legis),  332,  335,  409,  514,524, 
551,  565,  in  factum,  224-5,  utilis,  244, 


Actio  (continued), 

240 ;  arbitraria,  585,  987  ;  .irboruiu 
furtim  csesie,  332,  514 ;  bon»  fidei,  48 
note.  537,  994,  1009,  1016,  1017  ;  bon- 
orum  vi  raptorum,  241-2,  183-4,  330, 
409,  1073;  caluinnise,  185,  1020-21, 
999,  1074;  civilis,  264;  commodati, 
238,  478-9,  1018  (no  set-off  in),  1073-4, 
utilis,  479,  700  ;  communi  dividundo, 
337,  339-40,  524  ;  condictitia  (see  Con- 
dictio);  conduct!,  514  ;  coiifessoria,  425, 
387,  388,  409;  contraria,  479  (com- 
modati), 48  (depositi),  490  (mandati) ; 
curationis  causa  utilis,  735;  damni 
injurise,  243-5,  183,  1073-4;  de  sesti- 
mato,  542 ;  de  calumnia,  185  ;  de  dolo, 
235,  533,  552,  597,  648  ;  de  dote,  911 ; 
de  eo  quod  certo  loco,  585  ;  de  eo  quod 
metus  causa,  1074-5  ;  de  in  rem  verso, 
616,  617,  620  ;  de  partu  agnoscendo, 
222 ;  de  pauperie,  249, 331 ;  de  pecnlio, 
614-15,  620 ;  de  pecunia  constituta, 
566-7,  576,  928  ;  de  rationibus  distra- 
hendis,  724  ;  de  rupitiis  sarciendis,  20 ; 
de  sepulcro  violate,  147,  317 ;  de 
servo  corrupto,  183,  284,  409,  1074; 
de  termino  moto,  332  ;  de  tigno  in- 
juncto,  276 ;  dejecti  aut  effusi,  153 ; 
depensi,  570,  576,  985-6  (recognis- 
ances), 1003  (confessio),  1019   (costs), 

1073  ;  depositi,  239,  481-2,  700,  1074, 
utilis,  482  ;  directa.  478  (commodati), 
482  (depositi),  489  (mandati) ;  em- 
phyteuticaria,  429  ;  empti,  504 ;  ex 
contractu,  131,  etc  ;  exempto  vendito, 

1074  ;  ex  locato  conducto,  1074 ;  ex 
maleficio,  131,  241,  1073;  ex  mutuo, 
474  ;  ex  sponsu,  525,  695  ;  ex  stipulatu, 
463,  464,  505,  564.  724 ;  exercitoria, 
617-18,  620,  621,  623  ;  familis  ercis- 
cundae,  19,  114,  259-60,  757,  883, 
891-92 ;  fidudae,  436,  1073 ;  finium 
regundorum,  337  ;  furti,  183,  237-41, 
325-8,  330.  409,  514,  524,  646,  1073-5, 
concepti,  21,  828,  non  exhibiti,  329, 
oblati,  21,  328,  prohibit!,  328-9, 
honoraria,  42  ;  hypothecaria  (or  quasi- 
Serviana),  308  (doe),  433,  447-8,  646, 
897,  952,  987  ;  in  factum,  accommodata 
legi  Aquilias  (or  ad  exempluin  legis 
Aquiliae),  244-5,  Pauiii^na,  1042,  prae- 
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Actio  {continued). 

scriptis  verbis,  453,  505-0.  588,  542-5  ; 
in  personam,  181  seq. ;  in  rem,  181 
seq. ;  injuriaram,  154-6, 149, 154,  166, 
183,  185,  1020,  1021,  1073~pr8onB  . 
under  power,  194-6 — persons  t»  man- 
eipio,  228,  230 — res  communis,  810, 
312  —  usufructuary,  409  ;  institoria, 
618-20,  621,  623,  actions  on  analogy  of, 
621  ;  interrogatoria,  1004-5  ;  judicati, 
1031-33,  ]  073  —  recognisances,  985-6 
— confessio,  1003 — costs,  1019  ;  lega- 
torum  per  damnationem  relictorum, 
1003  (confessio);  legis  (see  Legis actio); 
legis  AquUis,  332,  385,  409,  514,  524, 
551,  565,  in  factum,  244-5,  utilis,  244, 
240  ;  legitima,  42, 264;  locati,  514, 238; 
mandati,  489,  490,  556,  557,  565,  576, 
1074;  metus,  552;  mixta,  1073-4,  340 
(in  rem  and  in  personam) ;  mutui,  or 
ex  mutuo,  474  ;  negativa,  or  negatoria, 
425.  387,  409;  negotiorum  gestorum, 
661-6,  735,  1073  ;  noxalis,  184,  166, 
167, 197,  331,  248-9  (pauperies),  utilis, 
248  ;  oneris  ferendi,  426  ;  Pauliana^ 
1042,  in  factum,  1042 ;  per  judicis  pos- 
tulationem,  978,  975,  37,  48-49  ;  per 
manus  injectionem,  1030-31  ;  per  pig- 
noris  capionem,  1044,  970,  974-5  ;  pig- 
neratitia,  448, 382, 439  ;  poenalis,  10G4, 
1073  ;  popnlaris,  332,  1016  ;  poeiti  aut 
suspensi,  150,  153;  prsejudicialis,  9S9, 
129,  1005 ;  praescriptis  verbis  (fiee 
Actio  in  factum  above) ;  prsetoria,  42, 
264  ;  prima  (in  criminal  trial),  59  ;  pro 
socio,  524,  519, 521, 522, 556, 629, 1074; 
Publiciana,  263-5,  387,  420,  425,  429, 
987,  rescissoria,  272  ;  qua  quaeritur  an 
actor  juraverit,  615  ;  quasi-Serviana  (or 
hypothecaria),  308,  433,  447-8,  646, 
897, 952,  987  ;  quod  jussu,  614,  615-17  ; 
quod  metus  causa,  1074-5;  recep- 
titia,  566-7  ;  redhibitoria,  505  ;  rei  per- 
sequendee  causa,  1073-4 ;  roi  uxorise, 
307 ;  Rutiiiana,  1037 ;  sacramenti, 
364-7,  372 ;  secunda  (in  criminal 
trial),  59  ;  sepulcri  violati,  or  de  sepul- 
cro  violato,  147,  317 ;  servi  corrupt!, 
or  de  servo  corrupto,  183,  234,  409, 
1074;  Serviana,  41,  433,  447-8,  987, 
1000 ;  strict!  juris,  48  note,  537,  994, 
1009,  1016,  1017  ;  sup^^ciaria,  430  ; 
tributoria,  604,  614-15,  620;  tutelse, 
697,  723-6,  731— utilis,  724-5  ;  utilis, 
40,  1088,  244 ;  venditi,  505 ;  vi  bon- 
orum  raptonim,  241-2,  183,  184,  830, 
409,  1073. 

Actor,  454  ;  tutoris,  733. 

Actus,  415,  419. 

Addictio — ^bonorum  libertatis  causa,  742- 
744 ;  in  diem,  590. 

Addictus,  1034. 

Ademptio  legatorum,  949. 

Aditio  hereditatis,  875-81.    Heres  neces- 


Aditio  hereditatis  {continued), 
sarins,  875,  suus  et  necessarius,  876, 
extraneus,  87 6-7.  Jus  deliberandi,  877. 
Formal  acceptance  {cretio),  877-9 ;  in- 
formal acceptance — by  sui  et  necessarii 
(immixlw),  by  extranei  {pro  hevede 
gerendo),  870-81. 

Adjournments — in  judicio,  lOOS;  in 
jure,  985. 

Adjudicatio,  988,  989. 

Adjudicatus,  194. 

Admissions,  1003. 

Adoption,  203-21  :  of  penons  alien!  juries 
209  ;  by  mere  declaration,  210  ;  cfTect 
of,   203  ;  forms— later  (adoptio),  204. 
oldest    (arrogatio),     204-7 ;     informal 
conBrmation    of),    211  ;    before    Jus- 
tinian, 207-8 ;  Just!nian*s  alterations. 
207-10  ;  by  mancipation,  209-10  ;  be- 
fore a  magistrate,  210  ;  naturam  imita- 
tur  (copies  nature),  21 1 ;  primary  objects 
of,   204  ;    potestas   acquired  through, 
203 ;  release  from,  212-21  ;  cannot  be 
repeated,  211  ;  restraints  on,  211  ;    by 
testament,  211  ;  of  women,  206. 
Adopted      child  :     disherison      of, 
778-9 ;  succession  of  child  giTen 
in  adoption,  to  natural  father  in- 
testate,    851  •  8  ;    succession      of 
natural  father  to  intentate  child 
given  in  adoption,  853. 

Adpromissio,  565. 

Adrogatio.     See  Arrogation. 

Adscriptitii,  162-3. 

Adsertor  libertatis,  24,  174,  184-5. 

Adsessores,  73. 

Adsiduus,  968-969. 

Adsignatio  lihertorum,  870-71. 

Adstipulatio,  563-5 ;  of  slave,  605 ;  re- 
lations of  adstipulator  and  stipulator, 
564,  641. 

Adulterium,  687,  1061, 1067,  1069, 1071. 

Adversaria,  466. 

Adverse  possession,  362,  seq. 

Advocates,  1028-29.  1022. 

iEdUes,  15,  43,  44,  70  ;  cereales,  43  ; 
curule,  43  ;  plebeian,  43.  Edict  as  t<^ 
animals,  249 ;  sale,  499-501. 

^quitas,  119  ;  naturalis,  43,  60,  216. 

^s,  229  ;  equestre,  hordearium,  militare, 
1044. 

JEm  et  libram,  per :  conveyance  (manci- 
patio),  229,  etc. ;  contract,  459,  528, 
529,  531,  638-9-40,  release,  459,  547, 
641 ;  testamentum,  538,  767-9. 

^stimatio  litis,  386. 

Affines — ^who  are  forbidden  to  intermarry, 
686 ;  intestate  succession  of,  863-4. 

Affinitas,  686. 

Affirmatores,  716. 

Agency— In  contract :  perfect  type,  609  ; 
none  in  early  Roman  law  of  contracts 
—why?  609-10;  how  far  sulntitnte 
provided  by  old  law  within  the  family. 
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Agency  {coTUinued). 
610-17,  beyond  the  family  (exercitor, 
institor),  617-22 ;  extensions  on  analogy 
of  institor,  621  ;  actiones  exercitoria 
and  institoria  fall  short  of  true  agency, 
621 ;  did  the  Romans  ever  approach 
nearer  to  true  agency  ?— discussion  of 
Savigny's  views,  621 -S.  Cases  analo- 
gous to,  623-6. 

In  Conveyance,  322-5  ;  in  possession, 
352-7,  878;  in  property,  its  fate 
contrasted  with  that  of  agency 
in  contract,  623  ;  principal  s  re- 
sponsibility for  wrongs  done  by  his 
agent,  154. 
In  procedure  :  three  periods,  1025  ; 
procurators  and  advmsates,  1022- 
28  ;  appointmont  of  procurators 
and  oognitors,  1022-3  ;  when  must 
give  security,  1028-4  ;  under  £x« 
traordinary  Procedure,  1024-9. 

Ager — arcifinius,  276;  assignatus,  276; 
compascuus,  417 ;  liutitatus,  276 ; 
privatus,  publicus,  367  seq. ;  Romanns, 
250  (interference  with  landmarks) ; 
vectigalis,  426. 

Agere— of  jurisconsult,  55. 

A$mati— defined,  835-6,  684,  830  ;  for- 
bidden to  intermarry,  684-6  ;  as  tutores, 
711  (impuberum),  729  (mulierum) ;  as 
curators,  732  seq. ;  intestate  succession, 
835-7,  848, 857-60,  861,  863. 

Agni,  905. 

Agnitio,  648  ;  (bonorum  possessor)  843-4, 
887. 

Agreements,  457. 

Agricultor,  relief  from  error  of  law,  660. 

Agrimensores,  1013. 

Album — judicum,  46,  57  ;  Prstor's,  35, 
spoiling  entry  on  (albi  corruptio),  1073. 

Aleator,  691. 

Alienation  of  property,  voluntary,  258 
seq.  :  of  bequest  (created  presumption 
of  revocation)  950  ;  in  fraud  of  credi- 
tors, 1040-42  ;  by  emphyteuta,  427  ; 
of  pledge,  437  ;  compared  with  volun- 
tary promise,  318-19  ;  restrictions  on, 
818-22,  945-0  (legacy);  by  usuary,  410 ; 
by  usufructuary,  401-2. 

Alieni  juris,  198-4, 117.  128. 

Aliens.     See  Peregrini. 

Aliment,  legacy  of,  909,  948. 

AUuvio,  275,  399. 

Altius  toUendi  jus,  418  ;  altius  non  tol- 
lendijus,  418. 

Alveus  derelictus,  275-6. 

Ambiguity  in  testator's  intentions,  957- 
64 :  arising  from  language  or  gram- 
matical construction,  958-60 ;  from 
testator's  saying  too  much,  960-61 ; 
from  irreconcilable  dispositions,  961-4. 

Ambitus,  laws  regarding,  57  note  2. 

Ampliatio— in  criminal  proceedings,  59  ; 
litis,  1007. 


AnastaKian  rescript,  218. 

Ancestral  worship,  745-6. 

Ancilla,  168. 

Aneclogistus,  704. 

Animals— undisclosed  faults  (on  sale)  of, 
498-500 ;  injury  to,  242-7,  330-31  ; 
legacy  of,  905 ;  mischief  <lone  by, 
248-9,  381  ;  occupatio  of,  256,  345-6 ; 
as  res  mancipi,or  uec  mancipi,  260-61  ; 
theft  of  (abigei),  1070  ;  usufruct  of, 
401  ;  usus  of,  410  ;  young  of,  300,  335. 

Animus — domini  (in  po^ses8ion),  375-88  ; 
fraudandi,  179 ;  revertemli  (of  ani- 
mals), 346  ;  tenendi,  378,  341,  348-9. 

Anniculi  probatio,  198,  678. 

Annona,  1067. 

Annuity,  753,  912-18. 

Ajiquisitio,  56. 

Antichresis,  439. 

Antiqui,  the,  98-94. 

Apochse,  428,  636. 

Apostoli,  1048. 

Apparitores,  1048. 

Appeal,  1044-8 ;  history  of,  13,  22,  28, 
26,  71-72.  Under  Empire,  1045-8; 
who  may  appeal,  1047  ;  costs  of,  1048, 

1047  (security  for) ;  frivolous,  1047  ; 
lies  from  what  judges,  1046,  from  what 
judgments,  1046-7  ;  judge's  letter  of, 

1048  ;  notice  of^  1047  ;  written  petition 
of,  1047 ;  proceedings  on  (to  hearing), 
1047-8  ;  vexatious,  1047.  Under  Re- 
public, 1044-5  (substitutes  for  regular 
appeal). 

Appearance — avoidance  of,  960-70,  972  ; 
bail  for,  968-9  ;  prevention  of,  909-70. 

Appellatio,  1045. 

Appointment,  power  of,  823,  941. 

Apportionment,  399,  S 1 C,  9  4 1 . 

Aqua — eestiva.  424 ;  pecoris  ad  aquam 
appulsus,  416,  425  (interdicts)  ;  cot- 
tidiana,  424  ;  aqute  ductus,  415,  419, 
424  (interdicts)  ;  aquae  educcndse  jus, 
416  ;  water-rate  (pro  aquae  forma),  910 
(legacy) ;  aquse  haustus,  415,  425  (in- 
tei^icts) ;  pluvia,  254. 

Aquaet  igni  interdictio,  218,  187,  1061, 
1065  ;  when  dissolved  marriage,  694 ; 
effect  on  testamenti  factio,  795. 

Aquiliana  stipuiatio,  b'39-40.  642. 

Arbiter,  18,  22,  23,  44,  4S-49  ;  procedure 
before,  1007. 

Arbitraria  formula,  998-9. 

Arbitration,  reference  to  —  compulsory 
073,  voluutai-y,  967. 

Arbitrators,  the,  44-51. 

Arbitratu  (or  arbitrio)  viri  boni,  402,  406, 
503. 

Arbitrium,  48  note. 

Arbores  furtim  csesse,  251-2,  382,  514. 

Arcanum  nomen,  467. 

Archiatri,  601  (promise  of  remuneration). 

Area,  444  (hypothec). 

Arense  fodiendas  jus,  417.    ^^  ^ 
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Argentarii — actio  reoeptitia,  567  ;  codex, 
468  ;  specifkl  mortgage,  ii^  ;  partner- 
ship, 617  ;  set-off,  994-5  ;  joint  stipola- 
tion,  560 ;  surety,  569. 

Aristotle,  on  slavery,  161-2. 

Armomenta,  386  (tif  ship). 

Arrest,  1030-31,  1034;  of  banlmipt's 
property,  1037. 

Anrhs,  504  ;  sponsalitise,  696. 

Arroffation,  204-7,  209  ;  7,  10,  126  ;  in- 
quiries preliminary  to~in  case  of  boys 
under  puberty,  207,  of  women,  206  ; 
by  legislative  act  (ancient  form),  205 ; 
by  imperial  rescript,  206 ;  restraints 
on,  206,  211  ;  form  of  universal  suc- 
cession, 740-2,  754  ;  of  pupillus  (ends 
tutela),  723. 

Arrogated  child — disherison  of,  778- 
779. 

Arson,  57. 

As,  229. 

Assassins,  1061,  1062,  1066,  1068, 1069, 
1071. 

Assault,  1069  (punishment). 

Assessors,  73. 

Atrox  injuria,  155,  1069. 

Auctoratus,  194. 

Auctores  juris,  55,  76. 

Auctoritas — patrum,  13 ;  populi  (in  arro- 
gation),  205-6 ;  of  tutor  impuberum, 
699-702  ;   of  tutor  mulierum,  /28. 

AuHientia  episcopalis,  74. 

Auditores,  79. 

Auditoria,  52. 

Auditorium  sacrum,  67,  71. 

Augurs,  10. 

Augustus — changes  in  the  law  under, 
66-67 ;  gives  jus  publice  respondendi, 
53,  76  ;  supremacy  of,  65-66. 

Auspicia,  7,  8,  25. 

Authenticse,  92. 

Aversionem,  per,  512. 

Aves,  905  (legacy  of). 

Azo,  100,  109. 

Bail,  968  (vindex),  969  (cautio  judicio 
sisti),  972  (vadimonia),  1080  (manus 
injectio). 

Ballot,  in  criminal  trials.  59. 

Banker.     See  ArgentariL 

Bankruptcy,  1036-42,  126,  133  note; 
involuntary,  1036-9  ;  on  application 
of  bankrupt,  1039-40  ;  fraud  of  bank- 
rupt, 1040-42. 

Barter,  491,  541-2. 

Basilica,  95-96,  97  ;  abridgments  of,  96  ; 
scholia  on,  95-96  ;  Basilicorum  Synop- 
sis, 96,  97  ;  Minor,  96. 

Bastards,  683. 

Beneficium— abstinendi,  876,  877, 879-81; 
cedendarum  actionum,  554,  578  ;  divi- 
sionis,  554,  578  ;  legis  ComeliiB,  572  ; 
ordinis  seu  excussionis,  447t  554,  568  ; 
principale,  674  ;  qoinquennalinm,  1040. 


Bequest     See  Legacy. 

Betrothal,  695-6,  525,  535. 

Bishops,  74,  221,  293,  717,  1056. 

Blackstone's  chusificatioii,  135-7. 

Blind,  cure  of,  732  ;   wills  of,  772. 

Bluhme's  discovery,  91. 

Body,  harm  to  the,  146-7. 

Bologna  school,  the,  99-101. 

Bona — ^in  Bonomm  possessio  (q.  ▼.),  S41, 
745i  matema,  293-4,  444,  858;    tmt 
cantia,  865-6  ;  vi  rapta,  166  (see  also 
Actio    vi    bonomm    raptorum).        In 
bonis,  848,  1088. 
Bonorum — addictio  libertatis  causa, 
742-4;  oessio,  1039-40;   ooUatio. 
849-50,  858,  788  ;  distracUo,  103S- 
9 ;  emptor,  994-5, 1038, 1042 ;  pos- 
sessio (see  Bonorum  poesessio) ;  pos- 
sessor,1038.1089  (see  also  B<morain 
possessio);  sectio,  1086;  separatio, 
748-9 ;  venditio,  1087,  126. 

Bona  fide  contract,  587  ;  bona  fid€  pos- 
sessor, 287,  247-8,  268-9,  277.  279, 
386,  341-2,  398,  acquisition  by,  885-6  ; 
slave  possessed  bona  fide,  323,  854; 
in  usucapio,  268-70. 

BonsB  fidei  actions,   48  note,    537, 
994,  1009,  1016-17. 

Bonds,  429. 

Bonitarian  ownership,  263-5,  371  seq., 
612. 

Bonorum  possessio,  840-63,  40,  127  ; 
agnitio,  843-4,  887  ;  definition,  840  ; 
special  sense  of  bona  and  of  pottenio 
in  this  connection,  841  ;  interdict  fuo- 
Tum  bonorum,  842-5  ;  origin  of,  846-8  ; 
cum  re,  sine  re,  845-6;  remedies, 
8S6-7 ;  tempus  utile,  continuum,  884. 
See  Inheritance. 

Sueeemon  to  Freeborn, — Defects  in 
law  of  XII.  Tables — Pretorian  modifi- 
cations, 848  seq.  ;  agnates,  857-60 ; 
collateral  cognate^  860-62 ;  fathers 
and  children,  849-53 ;  grandfatheis 
and  grandchildren,  S54-5  ;  husband 
and  wife,  868  ;  mothers  and  children, 
855-7  ;  unde  cognati,  848  seq.,  861  seq.; 
unde  legitimi,  848  seq.,  860  seq.,  86^  ; 
unde  liberi,  848  seq.,  860  seq.  ;  unde 
vir  et  uxor,  863,  848,  861.  Jostinian^s 
reform,  863-5.  Contra  tabulas,  86«)  ; 
secundum  tabulas,  860. 

Succession  to  Freedmen,  866-74.  To 
freedmen  (Roman  citizens),  S66-71  ; 
tum  quem  ex  familia,  861,  869,  870; 
unde  cognati  manuiuiss'^ris,  861,  863 ; 
unde  decem  personae,  851,  860-61  ; 
unde  Itberi  patronis  patronssque  et 
parentes  eorum,  861,  869,  870  ;  to 
Latini  Juniani,  871-4  ;  to  dedititii, 
874. 

BorboritK,  1056. 

Borrower.     See  Loan. 

Boundaries,  20  (Xll^aUes). 
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BracbylogUB,  100. 

Bracton — obligations  of,  to  Roman  Law 
(chiefly  through  Azo),  109-116  ;  sum- 
mary of  chief  points  of  Roman  Law 
in,  113-16. 

Breach  of  promise  of  marriage,  525. 

Breviarium  Alarici(anum),  89. 

Brevicolus,  1009. 

Brevi  manu  delivery,  849. 

Bribeiy,  57,  1063. 

Burden  of  proof,  1057-8  ;  causa  Uberalis, 
185;  actio  oonfessoria  de  usufructu, 
409 ;  condictio  indebiti,  661 ;  utilis 
actio  tutelsB  directa,  725. 

Burdens — on  things  bequeathed,  901 ;  on 
land,  402-3,  428,  901. 

Burial-ground,  316-17. 

Burning  aUve,  1064, 1067, 1068. 

Burying  alive,  1064. 

Byzantine  Law,  93,  97. 

Caduca,  758,  866,  915. 

Calcis  coquendffi  jus,  417. 

Calendar,  the,  10,  24,  52. 

Calumnia,  1020-21,  827,  986,  999, 1019, 
1066, 1074. 

Canon,  426,  428. 

Capita,  division  of  intestate  inheritance 
in,  835,  857,  864,  865. 

Capital  cases,  21,  23,  etc.  (see  Caput); 
crime,  671 ;  punishments,  1064-5. 

Capitis  deminntio,  214-20 ;  meaning  of, 
219-20 ;  maxima,  215,  media  or  minor, 
218,  minima,  219.  Effect  in  jomt  obli- 
gation, 559 ;  on  partnership,  523  ;  in 
conditional  stipulation,  592 ;  on  cogna- 
tion and  agnation,  685,  836,  843,  857-8, 
861  ;  on  tutela,  728  ;  on  arrogatio  and 
coemptio  in  manum,  741-2 ;  on  testa- 
tion, 805,  809  ;  on  membership  of  gens, 
838 ;  in  intestate  succesnon  to  freed- 
men,  868. 

Capito,  77. 

Captatoria  institutio,  947. 

Captive,  215-17;  returned,  215-17;  (in 
war)  made  slave,  160-61,  169  ;  testa- 
ment! factio,  795. 

Caput,  219,  23,  26,  30,  50  note,  160,  215, 
1045,  1065.     Slaves  have  no,  160,  214. 

Carbonianum  edictum,  886. 

Carmen,  148. 

Cassians,  the,  77. 

Castellum,  425. 

Castration,  1069. 

Catonia  regula,  948. 

Cattle-steJing,  1070. 

Causa— cause,  case,   grounds  :  cognitsr— 
adrogationis,  207  ;  under  Edictum  Car- 
bonianum,   886 ;    on    application    for 
bonorum  possessio,  886  ;  injuria  to  son, 
196  note  ;  as  to  superficies,  430. 
Cause,  consideration,  ground,  motive: 
cessante  causa  non  cessavit  lex, 
375 ;  causa  data  causa  non  secuta, 


Causa  {continued). 

656 ;  faLsa— in  legacy,  925,  in 
usucapio,  270  ;  justa  —  adquisi- 
tionis,  336,  290,  manumissionis, 
180-81,  possessionis,  290,  272  ;  tra- 
ditionis,  282,  287;  injusta,  598; 
•  lucrativa,  270,  914,  944  ;  of  legacy, 
896,  925  ;  noxalis,  196,  229-30  ; 
pietatis,  658  ;  turpis,  598.  Valu- 
able consideration,  597  (sine 
causa),  944. 
Cause,  suit :  causae  conjectio,  1007  ; 

liberalis,  184-5. 
Offspring,  produce,  things  appertain- 
ing to,  335,  901-2  (casual  gains). 
Cantio  —  of    arrogator,    207 ;    in    bon- 
orum addictio  libertatis  causa,  742-3  ; 
damni  infecti,  465,  495  ;  de  dolo,  465  ; 
judicatum  solvi,  1026,  983,  1024;  ju- 
dido  sisti,  969  ;  juratoria,   1024  ;    in 
loan,  469-71  ;  Muciana,  939 ;  de  perse- 
quendo    servo,   465  ;  as   evidence    of 
stipulation,  463  ;  in  usufruct,  397,  406  ; 
in  usus,  411.    See  Satisdatia 
Cavere — of  jurisconsult,  55. 
Censors,  the,  12,  28,  29,  70,  71. 
Censuale  offidum,  773. 
Census— evasion  of,  punished  with  slavery, 
169 ;    manumission    by  enrolment    of 
slave's  name  un,  174-5,  192.      Census 
magister,  773. 
Centenarii  (Uberti),  869. 
Centumviri,   49-51,   39,   259,   885.   975, 

976,  979,  982, 1007. 
Cessio— bonorum,  1039-40  ;  in  jure  (next 
artide) ;  nominum  vel  actionnm,  626-8, 
648. 
Cessio  in  jure,  262,  260,  261,  263,  246, 
20,  55,  209  ;   who  cannot  acquire  by, 
262  ;  in  fiducue  contractus,  434-5,  433  ; 
of  inheritance,   881-2  ;    in  legacy  per 
damnationem,  and  sinendi  mc^o,  890  ; 
creates,    servitudes,   419,   420,   termi- 
nates servitudes,  422  ;  tutela  of  women 
transferred  by,  730  ;  creates  usufruct, 
404,  terminates  usufruct,  407. 
Character,  evidence  of,  1052-3. 
Chastity— attempts  on,  149-50;  offences 
against,  1070  ;  of  vestal  virgins,  1064. 
Child—rights  and  duties  of,  194-7  (under 
potestas),  676-8  (not  under  potestas) ; 
exposure  of,  190,  220  ;  palming  off  a 
suppodtitious,   1071  ;   prostitution   of, 
220  ;  sacrifice  of,  1069  ;  sale  of,  191-2  ; 
succession  to,  853  ;  will  of  father,  774. 
Chirographa,    468-9,    470 ;    forgery   of, 

1071 ;  legacy  of,  913. 
Christianity,  influence  of,  68,  69 ;  slave 

accepting,  set  free,  183. 
Church — action  by  (prescription  of),  648- 
'  9 ;  admission  into,  frees  slaves,  183 ; 
AS  heir,  800  ;  endeavour  of,  to  sup- 
press interest,  652 ;  legades,  trusts, 
left  to,  659 ;  legislation  in  favour  of. 
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Church  {continued), 
G59,  689-90,  1074  (ter) ;  nianumisnon 
in,  177  ;  property  (sale  of),  316. 

Circumstantial  evidence,  1050-57. 

Citatio  in  criminal  proceedings,  58. 

Citations,  law  of,  69,  79. 

Civitas,  30,  186;  forfeiture  of,  1065 
grant  of  privileges  of  freebom,  671 
conversion  of  Latinitas  into,  673-4 
loss  of,  effect  on  testament!  factio,  795 
sine  Bufifragio,  31*. 

Civitatum  defensores,  74. 

Clam,  252-3. 

Clans  {gentes)j  the,  6. 

Classification  of  Roman  Law,  122-142  ; 
of  ancient  codes  generally,  122  ;  of  the 
Perpetual  Edict,  128  ;  of  the  Roman 
Codes,  128  ;  of  the  Digest,  123,  139  ; 
Pothier's  re-arrangement,  128  ;  of  the 
Institutes  (Gaius  and  Justinian),  124- 
132  ;  classification  of  the  present  work, 
132-142 ;  importance  of  a  sound  and 
uniform  system  of  exposition,  139-140  ; 
order  of  exposition  (with  illustrative 
example),  140. 

Clausula— codicilkris,  829-30,  765  ;  pro- 
rogationis,  930 ;  stipulationis  judica- 
tum  solvi  clausulse  tres,  1062. 

Clergy — property  of,  293  ;  excused  from 
being  tutores,  720  ;  attempts  to  obtain 
jurisdiction  over  publication  of  wills, 
773. 

Clients  and  patron,  4. 

Cloacae  mittendse  jus,  419;  interdicts  de 
cloacis,  425. 

Cloacarium,  901. 

Codes — ancient,  122  ;  of  Byzantine  em- 
perors, 94  -  96  ;  Gregorian,  85  -  86  ; 
Roman,  promulgated  by  German  kings, 
88-89 — Lex  Romana  Burgundionum, 
89,  Visigothonim  (or  Breviarium  Ala 
rici),  89,  Edictum  Theodorici,  89 . 
Hermogenian,  85  •  86,  123  ;  Indian 
(definition  of  contract),  457  ;  Indian 
Penal,  1053;  Justinian's — New  (repe- 
titee  praelectionis),  92,  123,  Old 
(Vetus),  90  ;  Theodosian,  86-87,  123 
— projected  new,  87. 

Codex  —  accept!  et  expensi,  466  -  9. 
Code  (see  Codes). 

Codicillaris  clausula,  829-30,  765. 

CodiciUi,  825-30  :  form  of,  826  ;  intro- 
duction of,  76.'/,  809-11  ;  manumission 
by,  175-7  ;  offences  as  to,  1072  ;  trusts 
left  by,  895 ;  comparison  with  will 
(testamentum),  825-8  ;  confirmation  by 
will,  828  ;  wills  construed  as,  829-30  ; 
as  dependent  on  wills,  828. 

Ccelebs,  798,  824.    See  Lex  Papia. 

Coemptio,  224-5,  222,  223,  226,  19; 
fiduciaria,  731,  795 ;  compared  with 
mancipatio,  229 ;  matrimonii  causa, 
731;  as  mc>de  of  universal  succession, 
740-42. 


Coemptionator,  228,  229,  731,  741. 

Cognati  —  defined,  880  ;  forbidden  to 
intermarry,  6S3-4  ;  as  tutores,  711  ; 
collateral  (intestate  succession),  S60-65. 

Cognatio  legitima,  S36. 

Cognitio  (Frsstoris),  988  ;  extraordlnaria, 
42,  1018. 

Cognitor,  appointment  of  (compared  with 
procurator),  1022-8 ;  exceptio  as  to, 
991  ;  security,  1028-4. 

Co-heirs,  558. 

Coin.nge,  offences  as  to^  1067, 183  (coiners 
of  bad  money). 

Coke,  Lord,  his  use  of  Bracton,  111  ;  ou 
insults  to  the  dead,  147. 

Collateral  relations-->defiDed,  880  ;  for- 
bidden to  intermarry,  683-6  ;  intestate 
succession  of  collateral  cognates,  860-65. 

Collatio— bonorum,  849-50,  858,  783; 
Mosalcarum  et  Komanarum  L^gam,  85. 

Co-legatees,  915. 

Collegium,  314. 

Colonise  —  civium  Romanonun,  32  ; 
Latinxe,  32,  218  ;  maritimse,  32. 

Colonus — tenant-farmer,  398,  447,  507 
seq.  ;  adscriptitii  or  censiti,  162-3  ; 
inquilini,  liberi,  tributarii,  162-3. 

Comitia— Calata,  wills  made  in,  766  ; 
Centuriata,  7,  8-11,  84,  60,  66,  1065  ; 
Curiata,  7,  66;  Tributa>  14,  25-27, 
56,  60,  66,  1065. 

Comitium,  51. 

Commercium,  5,  30,  198,  599. 

Commixfcio,  281 . 

Commodatuni,  475-9,  527  seq.  ;  damnum 
injuria  under  contract  of,  245  ;  theft 
under  contract  of,  238  ;  compared  with 
usus,  475-6. 

Compensatio,  998-5,  1017-18. 

Compensation — in  acoessio,  277-81 ;  for 
unexhausted  improvements,  301  (do6'>, 
337,  440  (pignus)  ;  in  simple  injury, 
154  ;  in  aggravated  (atrox)  injury,  155. 
See  Responsibility. 

Comperendinatio,  in  criminal  proceedings, 
59. 

Comperendinus  dies,  1007. 

Compromise  (transactio),  540. 

Conceptio  (formularum),  986  seq. 

Conciliabula,  32. 

Concilium  plebis,  26,  note  1  ;  concilia 
semestria,  71. 

ConcubinatuB,  678,  694  ;  gifts  to  concu- 
bines, 321-2 ;  concubines  aa  heliv, 
802  ;  legitimation  of  children  of  (by 
subsequent  marriage),  201-2. 

Condemnatio,  of  formula,  9S8,  989,  996 
(variance). 

Condictio — origin  and  definition,  37  seq., 
132,  463-4,  975,  979,  980,  981,  952; 
cert! — ou  adstipulatio,  564  ;  on  expen- 
silatio,  469,  471 ;  on  mutaum,  472, 
474  ;  on  sale,  505  ;  on  stipulation,  464, 
526,  537  ;    incertipjn  delicts^   1073 ; 
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Condictio  {c(mtinued), 
on  Btdpalation,  464  ;  in  tateUb,  724  ; 
furtiva,  287,  325,  329,  552 ;  indebiti, 
658-61,  588  ;  ex  lege,  973. 
Conditio.  In  contract :  may  be  attached 
to  all  contracts  (except  expensilatio), 
589  ;  conditional  obligations,  how 
valued  (lex  Falcidia),  752-8;  defini- 
tion, 586  ;  dies  cedit,  venit,  587  ;  differs 
from  incertus  dies,  587  ;  chief  practical 
effect,  587 ;  fulfilment,  589 ;  illegal, 
impossible,  591-2  ;  novation,  680  ;  prae- 
postera,  592 ;  resolutive,  suspensive, 
589-91. 

In  inheritance,  788. 

In  legacy  :  casualis,  988  ;  definition, 

932 ;    distinguished    from     dies, 

982-3  ;  from  modus,  934  ;  extrin- 

secus,  934-5  ;   non  faciendi,  939  ; 

failure,  fulfilment,  935-9  ;  illegal, 

impossible,  941  ;  jusjurandi  947  ; 

manumission,  176  ;  in  restraint  of 

marriage,     947-8  ;    mixta,     938 ; 

against  morality,  948  ;   Muciana 

cautio,     989  ;     potestiva,     987  ; 

restrictions  on,  937-41  ;  si  volet, 

940. 

In  usufruct,  406. 

Condominium,  337-40,  519,  553,  612-13. 

See  Joint-ownervhip. 
Conductio.    See  Hire. 
Confarreatio,  225,  223,  226,  5, 19. 
Confessio  in  jure,  1003. 
Confiscation  of  goods,  1065,  1068,  1069. 
Confusio — Merger:    ends  emphyteusis, 
428  ;    mortgage,   447  ;   prsedial  servi- 
tudes, 422  ;  in  dissolution  of  obliga- 
tions, 649,  748,  755  ;  in  joint  obliga- 
tion, 559. 

Mixture  of  materials,  chiefly  liquids, 
281. 
Conjectio  causas,  1007. 
CoDJuuctim  (bequests),  915. 
Consanguinei,  782,  836,  848,  858,  860-62. 
Consent — in  betrothal,  695-6;   in  con- 
tract, 580;  of  curator,  733;  in  marriage, 
680-81  ;  of  tutor,  702,  717. 
Consertio  manuum.    See  Manuum   con- 

sertio. 
Consideration  —  illegal,    598  ;    immoral, 
468  ;     valuable  —  contracts    for,    458, 
490-524,  534-6,  want  of,  597. 
Cunsilium — Advice    (distinguished   from 
mandatum),  483. 

Board,  Council :  Council  of  the  King, 
8  ;  jury  in  criminal  trials,  44  ; 
boani  of  manumission,  180  ; 
necessariorum,  6,  224,  735  ;  of 
prsefectus  urbi,  72  ;  of  Praeses, 
44  ;  of  Qu»stor,  56. 
Cottsobrini,  831,  886. 
Consolidatio  —  terminated    emphyteusis, 

428  ;  usufruct,  407. 
Consortium  servile,  862. 


Conspiracy,  1066. 

Constitution,  the  Servian,  9. 

Constitutiones,  of  the  Emperors,  76,  119- 
120  ;  generales,  120  ;  jtersonales,  120. 

Constitutum — Pactum  de  constitute,  566- 
76,  549  ;  possessorium,  352. 

Construction  'of  terms  in  wills  and 
legacies,  953-64. 

Consuetudo  —  diutino,  diuturna,  inve- 
terata,  119  ;  revertendi  (of  animals), 
346. 

Consuls,  the,  11,  27,  70. 

Consultatio  Veteris  Cujuadam  Jurecon- 
sulti,  88,  86. 

Contempt  of  court,  337,  IOCS. 

Contestatio  litis,  560,  562,  631,  638,  650, 
984-6,  992,  1005,  1007,  1009,  1014-16, 
1028.     See  Litis  Contestatio. 

Continuatio — dominii  (intestate  succe^i- 
sion  of  sui  heredes),  876  ;  temporis  (in 
usucapio),  266-7. 

Contract,  451  seq.  Accessory,  563-79  ; 
agency  in,  609-23  ;  cases  analogous  to 
agency,  623-6  ;  arrangement  —  by 
Gains,  126-7,  by  Justinian,  458,  in 
present  work,  458,  524-40  ;  bilateral, 
535-6  ;  in  Bracton,  115;  causa  (see 
Causa,  Consideration)  —  sine  causa, 
597-8,  injusta,  turpis  causa,  598  : 
conditio,  586-92  ;  confusio,  649 ;  con- 
sensu, 458,  642  (dissolution) ;  consent, 
580-84  ;  consideration — illegal  (injusta, 
turpis  causa),  598,  contracts  for  valu- 
able, 458,  490-524,  534-6,  extension  of 
contracts  for  valuable  (pacta),  545-60, 
want  of  valuable  (sine  causa),  597-8  ; 
damages,  measure  of,  650-52  ;  defini- 
tion, 456-7,  451,  comparison  with 
pactum,  546  ;  dissolution  of,  626-50  ; 
dolus,  595-8, 1071  (punishment) ;  equit- 
able, 458,  471-90, 527-34  ;  extension  of 
equitable,  540-45,  532-3  ;  error  (essen- 
tial, non-essential),  580-84  ;  executed, 
executory,  535-6 ;  bona  fides,  537  ; 
force  (see  vis,  below) ;  formal,  458, 
459-71,  525-7  ;  fraudulent  (see  dolus, 
above) ;  of  freemen  in  mancipio,  602-4 ; 
of  furiosi,  606  ;  genus  and  species  in, 
580  ;  heir,  descent  of  obligations  to  the, 
'650  ;  history  and  classification,  524-40  ; 
illegal  promises,  600-1  ;  impossible 
promises,  598-600  ;  of  impuberes,  607  ; 
innominate  real,  540-45,  532-8  ;  in- 
terest, 652-3  ;  intimidation  (metus), 
598-5  ;  invalidating  facts,  593-601- 
609  ;  joint-obligation,  551  seq. ;  laches, 
653-4 ;  literis,  45S,  641  (dissolution) ; 
litis  contestatio,  650  ;  of  persons  under 
manus,  604-6  ;  metus,  593-5  ;  of 
minors,  608  ;  modality,  534-92  ;  mora, 
658-4  ;  novatio,  626-32  ;  phice,  584-5  ; 
of  persons  imder  potestas,  604-6  ;  pre- 
scription, 645-9  ;  promises,  illegal  and 
impossible,    598-601  ;    quality,    580  ; 
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Contract  {continued). 
quasi-contract,  655  seq. ;  re,  458,  471, 
641  (dissolution),  —  innominate  real, 
540-45,  532-8  ;  releases— formal,  638- 
642,  non-formal,  6 42-5  ;  remedies,  650- 
54 ;  rights  and  duties,  interpretation  of, 
579-80 ;  rules  applicable  to  contracts 
generally,  579  seq.;  of  slaves,  602-4 ; 
solutio,  632-8;  of  spendthrifts,  609; 
time,  585-6 ;  unilateral,  535-6  ;  usa- 
fruct,  to  establish  (in  Provinces),  405  ; 
verbis,  458,  466,  639-41  (release)  ;  vis, 
593-5,  1071 ;  who  cannot  contract, 
602-9 ;  of  women  in  tntela,  606.  See 
also  under  the  separate  contracts. 
Contrectatio,  233-4  ;  frauduloea,  235. 
Contributory  negligence,  246-7>  146,154. 

See  Responsibility. 
Contubemium,  678,  666. 
Contumacia,  337,  1008. 
Contutores,  554,  706-8. 
Oonubium,  6,  22,  25,  30,  187,  197-9, 682. 
Convention  agreement,  457  ;  in  mauum, 

126-7. 
Conventus  juridici,  44,  180. 
Conveyance,  258-90. 
Convicium,  147,  164. 
Convicts,  170,  162. 
Copy,  when  not  admissible  in  evidence, 

1054. 
Corporations — constitution,  and  property 
of  (res  universitatis),  314-15  ;  as  heirs, 
799,  866  ;  incertse  personce,  799. 
Corporeal  things,  287. 
Corpus — ^Authenticarum,    92 ;     damage 
done  corpore  corpori,  and  neo  corpore 
nee  corpori,  243-4  ;  of  dos,  297-300 ; 
opposed  to  fructus  (q.v.)  ;  Juris  Civilis, 
24,  93  ;  Theodosianum,  89. 
Correality,  551-62  ;  contribution,  555-7  j 
creation,  557-9  ;  definition,  555 ;  dis- 
solution, 559-61  ;  rights  and  duties  of 
correi,  555-7;  correality  and  solidarity, 
561-2.     Correi — promittendi    or    de- 
bendi,  554  ;  stipulandi  or  credendi,  554. 
Correctores,  67. 

Costs,  1019-21  ;  of  appeal,  1048  ;  secu- 
rity for,  1047. 
Co-sureties,  577-9. 
Co-tutors,  554,  706-8. 
Coulanges,  M.  de,  on  the  gena,  839. 
Courts— civil,  51,  52  ;  criminal,  55-60. 
Creditor-Defined,  179,    454;    right    to 
action  for  damnum  injuria,  248,  for 
theft,  237  ;  of  deceased  person— duties 
of  heir  to  —  before  Justinian,   747-9, 
after  inventory  made,  755-6,  order  of 
priority,  755-6,  duties  of  joint-heirs  to, 
759-60,  duties  of  fideicommiBiariuM  to, 
817-22 ;    fraud    of,    acquittances  and 
alienations  in,  1040-42,  manumissions 
in,  178-9  ;  joint,  551  seq.;  peculiaris, 
910  ;  subsidiary,  563  seq.;  substitution 
of  new,  626-8  ;  theft  from,  236. 


Creditum,  472. 

Crete  eximendse  jus,  417. 

Cretio,  877-9,  788-9,  798-9  ;  aboUtion  of, 
879  ;  continua,  878  ;  definition,  877  ; 
perfect  and  imperfect,  878-9  ;  vulgaris, 
877. 

Crime,  contrasted  with  Sin  and  Civil 
Wrong,  1063. 

Crimen— adulterii,  687,  690-93,  1071-2  ; 
expilatse  hereditatis,  1072;  la^sse  majes- 
tatifl,  1065 ;  de  peouniis  residois,  57  ; 
sepulcri  violati,  1071  ;  suspecti  tutoris, 
718,  721-2,  726-7. 

Crimina  extraordinaria,  74-75. 

Criminal — courts  (of  Uepublic),  55-60 ; 
law,  1061  seq.,  (under  Empire)  74-75, 
1061. 

Criminals — may  be  divorced,  691-8  ;  for- 
bidden to  marry,  687,  683. 

Crucifixion  of  slaves,  1064,  1067, 1068. 

Culpa — ^in  commodatum,  477  ;  in  deposit, 
480 ;  in  hire,  508-13 ;  of  (person 
charged  with)  legacy,  903  ;  in  man- 
date, 487  ;  in  negotiorum  gestio,  663  ; 
of  heir,  as  to  trusts,  816  ;  of  tutor, 
704,  707,  722,  724  ;  in  sale,  494-5, 602. 

Cum  Uber  erit,  717. 

Cum  re  (bonoruui  possessio),  845-6. 

Cura,  curatio,  782-5,  126,  128,  130  ;  de- 
finition and  chief  cases  of,  732  ;  opposed 
to  tutela,  698. 

Curatores  —  annomn,  43;  bonomia  dis- 
trahendorum,  1038-9  ;  ludorum  solem- 
nium,  43  ;  of  minors,  and  others — 
appointment,  733,  dativi,  734,  dnties, 
738,  legitimi,  734,  responsil]ality  of 
heirs  of,  735,  security  given  by,  734  ; 
urbis,  43. 

Curia— oblatio  curiae,  202  ;  privileges  and 
burdens  of  the,  202;  removal  from, 
1065. 

Curiae,  the,  7. 

Curiata — comitia,  7,  ^(S  ;  lex  de  imperio, 
8,  76,  211,  Vespnsiani,  82. 

Custodes  (watchers),  222. 

Custodia,  342  ;  nnda,  465. 

Custom — as  "  customary  law,"  431  note  ; 
long-continued  mores,  mores  diuturai, 
60,  119,  741  (jus  quod  oonsensa  re- 
ceptum  est),  791,  1006. 

Damaob—  secret,  definition  of,  252-8.  See 
ako  damnum  injuria. 

Damages,  measure  of,  650-52  : — in  pro- 
perW  (damnum  injuria),  330-31  ;  in 
conaictio  indehiti,  661  ;  in  injuria. 
154-5  ;  de  sepulcro  violate,  517  ;  de 
servo  corrupto,  183-4  ;  in  stipulatior., 
464  ;  in  theft,  327. 

Damnss,  889. 

Damnationem,  legacy  per,  889-93,  894-7. 

Damnosa  hereditas,  748. 

Damnum  infectum,  39,  495,  975  ;  stipu- 
lation, 465. 
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Damnum  injuria,  166,  184,  242-8,  252-3, 
830-81  ;  elements  of,  243  ;  compared 
with  danmum,  245,  with  injuria,  245  ; 
what  damage  supports  an  action,  245  ; 
measure  of  damages,  830-31 ;  nozal 
action  for,  184  ;  permissible,  247 ; 
what  persons,  besides  owners,  may  sue 
for,  247-8. 

Dardanarii,  1067. 

Dare,  453. 

Datio— dotis,  304,  466  ;  ususfructus,  404. 

Deaf  and  dumb — cura  of,  732  seq.;  could 
not  enter  into  stipulation,  461  ;  testa- 
menti  factio,  794,  796,  803  ;  could  not 
be  tutores,  717. 

Debitor,  debtor,  454,  453  ;  joint-debtors, 
551  seq. ;  judgment  debtor  made  slave, 
169  ;  legacy  of  release  to,  913-14  ;  sub- 
stitution of  new,  631-2. 

Debts,  466-71 ;  discbarge  of,  682  sec^.; 
hereditary,  liability  for,  in  coemptio  m 
manum,  741-2,  contracted  by  person 
adopted,  or  woman  married,  741-2,  lia- 
bility of  heir  for  debts  of  deceased,  747  ; 
judgment  (see  Judgment  debt)  ;  nova- 
tion, 626-32;  as  set-off,  1018.  See 
Nomina. 

Decapitation,  1064,  1065. 

Deceased  wife's  sister,  686. 

Decemviri — ^judices,  15,  26,  49-50  ;  legi- 
bus  scribendis,  15  ;  litibus  judicandis, 
49,  note  3. 

Decency,  offences  against,  1067-8. 

Decisiones  Quinquaginta,  90. 

Decretum — of  Emperor,  76  ;  of  praetor, 
41,  998,  1000. 

Decuriones,  202  ;  legacy  of  a  Latin  per 
vindieationem  to  a  colony,  889;  pro- 
perty of  intestate,  866. 

Deditio  noxalis,  166-7,  197, 1034. 

Dedititii,  128, 199,  675-6  ;  intesUte  suc- 
cession to,  874  ;  testament!  factio,  795, 
798  ;  trusts,  824. 

Dedititii  peregrin!,  675. 

Deductio--<le  peculio,  604  ;  in  case  of 
sacramentum,  978  ;  set-off,  993-5  ; 
ususfructus,  404 ;  uxoris  in  domum 
mariti,  682. 

Deducto  usufructu,  404. 

Defence  —  equitable,  989-93,  1015-17; 
improper  (penalties  for),  1019-20. 

Defendere,  meaning  of  (in  clause  of  judi- 
catum  solvi  stipulatio),  1025-6. 

Defensor,  1026. 

Defensores  civitatum,  74,  714. 

Degradation  (of  rank),  1065,  1067,  1070, 
1071. 

De;;:Tees  of  propinquity,  830-32. 

Dejecta,  153-4,  155,  552. 

Delatio — criminis,  or  nominis,  58  ;  here- 
ditatis,  876. 

Delegatio,  626,  630,  631-2. 

Delictum,  135, 126-7, 131, 187;  privatum, 
74-75  ;  of  slave,  168. 


Delivery.     See  Traditio. 

Dementia,  606. 

Demonstration- of  formula,  987,  989,  993, 
996  (variance),  1057  (proof  of  facts) 
of  object  of  legacy,  924,  falsa,  923. 

Denunciatio — to  free  woman  cohabiting 
with  slave,  170  ;  litis,  972. 

Deportatio,  218, 192, 1061, 1062, 1065-71. 

Depositio  et  obsignatio  (formal  tender), 
637. 

Depoeitum,  479-82, 527,  seq. ;  miserabile, 
1074 ;  no  set-off  in  action  on,  1017  ; 
theft  tmder  contract  of,  239. 

Derelictio,  257-8. 

Desertion  to  the  enemy,  10G5,  1066. 

Detentio,  342. 

Determinatio,  in  legacy,  924. 

Detestatio  sacrorum,  766. 

Deversorium,  444  (hypothec). 

Dictatorship,  the,  25. 

Dictio  dotb,  466,  304. 

Dies,  587,  etc. :— in  diem  addictio,  590  ; 
dies  cedit,  dies  venit— in  contract,  587, 
inlegacy,  930-32, 896  ;  oertus,  inoertus, 
587,  933  ;  comitiales,  52  ;  comperen- 
dinus.  1007  ;  endotercisi  (or  interdsi), 
52;  fasti,  nefasti,  10,  24,  52,  1044; 
juridici,  or  judiciarii,  52. 

DifiQureatio,  227. 

Digest^  the,  90-91,  123,  189  ;  Digestum 
Novum,  101 ;  Vetus,  101.  Eeferenoes 
to,  passim, 

Dignitas,  loss  of,  involves  no  capitis 
minutio,  215. 

Diligentia.     See  references  under  Culpa. 

Dipondius,  229. 

Directarii,  149,  1070. 

Diriment  impediments  to  marriage,  688. 

Disease,  contagious,  wills  of  persons  suf- 
fering from,  772-3. 

Disherison,  774-9,  783-4  ;  explanation  of 
rule,  774-5  ;  grounds  for,  783-4  ;  modes 
— nominatim,  774,  inter  csteroe,  774  ; 
no  disherison  by  codicilli,  827  ;  who,  if 
not  made  heirs,  must  be  expressly  dis- 
inherited, 775-9. 

Disjunctim  (bequests),  915. 

Dispensator,  165,  229. 

Disseisin,  250-51. 

Distractio — ^bonorum,  1039  ;  pignorum, 
437. 

Divinatio,  in  criminal  proceedings,  58. 

Divorce— Divortium,  689-94  ;  form,  690 
freedom  of,  601,  679, 690-91  ;  grounds, 
691-3  ;  by  mutual  consent  (bona  gratia), 
689-90,  by  one  patty  alone,  690-93,  by 
paterfamilias  nf  wife,  689  ;  legislation 
regarding,  691  -8 ;  provision  for  children, 
693-4  ;  restraints  on,  693-94.  See  also 
Repudium. 

Documents — admission  and  exclusion  of, 
in  evidence,  1054-5  ;  production  of, 
1059  ;  proof  of  authenticity  of,  1059. 

Dolus,  593-8,  171,  236,  289,X41,  249-50, 
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Dolus  {eonthmcd),  I 

1040-42,  1071.     S'ee  references  under 
Contract,  Cnlpjv. 

Dominium,  281  seq.,  223,  309.  See 
Ownership. 

Dominus— empliyteuseos,  426-8  ;  in  vitas 
(furtum),  204-5 ;  proprietatis  nudae, 
884  note,  386,  897;  rei  gestae,  664 
seq.     See  Ownership. 

Domus— instructa,  907  ;  cum  instni- 
mento,  907  ;  domas  qtiaeque  mea  ibi 
erunt  quum  moriar,  90S. 

Dona  deorum,  752. 

Donatio— mortis  causa,  915-17, 115,  321, 
751,  898,  916-17  (compared  with 
legacy) ;  ante  vel  propter  nuptias, 
308-9,  442,  682,  692-3  (how  affected 
by  divorce),  782  (legitim) ;  inter  vivos, 
318.  How  far  adopted  in  English 
law,  113,  115.  DonationiB  pactum, 
550. 

Dos  (dowry),  295-308,  679  ;  adventitia, 
297,  30.5-6  ;  datio  (giving  of),  304  ; 
definition,  295  ;  gift  of  (with  marriage 
to  a  freeman),  involving  liberty,  177  ; 
dictio  (promise  of),  304,  466  ;  exactio, 
683  ;  father  haviug  means  must  give 
to  daughter,  677-8  ;  husband's  rights 
to  corpus  of,  297-300,  to  income  and 
produce  of,  330,  expenditure  upon  pro- 
perty included  in,  301-2  ;  husband's 
power  of  alienation,  299-300,  his  duties 
as  to,  302-4 ;  hypothec  over,  444  ; 
legacy  of,  911-12  ;  legitim,  782  ; 
pactum  de  constituenda  dote,  550; 
prsedium  dotale,  299  ;  priority,  442 ; 
profectitia,  receptitia,  297,  305-6 ;  re- 
covery and  restoration,  304-8,  691,  574 
(sureties  for)  ;  remedies,  307-8 ;  re- 
tentio,  3o7  ;  tacit  resettlement  of,  304  ; 
Rufus's  work  on,  295  ;  promised  by 
woman,  573  ;  woman  must  have  tutor 
in  settling,  728.  In  Bracton  and 
Fleta,  115. 

Dotale  prsedium,  299. 

Ducenarii,  45. 

Duplicatio,  992. 

Dupondii,  80. 

Duties  and  Rights:  the  basis  of  the 
classification  in  this  work,  132 ;  divi- 
sions of,  133 ;  negative,  133,  134  ; 
positive,  133. 

Duumviri,  25,  56. 

Ebriosus,  691. 

Ecloga  Legum,  94  ;  ad  Prochiron  mutata, 
96. 

Edict— of  ffidiles,  34-35,  249,  831,  635; 
Carbonianum,  886  ;  of  Emperor,  76  ; 
magistratuum,  12,  34,  60,  75,  76,  119» 
120  ;  peremptorium,  1008  ;  perpetuuna, 
34,  85,  67,  75-6,  83,  128;  Pr»tor'«s 
34  seq.,  and  passim  (see  below) ;  pro- 
vinciale.  35  ;  in  rem,  134  note  ;  Theo- 


Ediet  (continued). 
dorici,  89  ;  tratatitinm,  85  ;  urbAiium, 
85. 

Edict  of  Pr»tor,  34  seq. :  actin)  noxalis, 
184  ;  actio  Pul)liciana,  263-4  ;  md join- 
ing proprietors,  253 ;  adjournments, 
285-6;  agency,  628,  614-15,  617; 
Bonorum  poasessio  (q.v.) ;  oommo- 
datuui,  475-6 ;  oonvicium,  147  ;  cor- 
rupting slaves,  x64  ;  damnum  injuria, 
243  seq.,  330  ;  de  gbmde  legeoda,  254, 
838  ;  desuspensis,  153-4  ;  deposit,  479 ; 
equitable  contracts,  627  seq.  ;  fiUu-s- 
familiaa  (injuria  to),  195-6 ;  formulae, 
930  seq.;  heir,  875-7,  886;  heir  and 
legatee,  917,  952  ;  injuria,  146-166, 
164-6  (slaves),  195-6  (chUdren) ;  in- 
terdicts, 997  seq.  ;  intestate  sucoee- 
sion,  840-68,  866-9  (freedmen)  ;  i«x 
Aquilia  (extension  of),  146,  244  ;  libel, 
148  ;  manumission  (private),  172-3  ; 
negotiorum  gestio,  661 ;  \twotk,  546-9  ; 
pater  fiduciarius  (fraud  by),  213  ; 
pauperies,  248 ;  pecunia  constitataf 
566-8 ;  penalty  for  injuria,  164-5 : 
possession  (q.v.) ;  prescription,  289  ; 
slander,  148;  slaves  —  corrupting, 
164,  injuria  to,  164-6,  runaway,  163, 
theft  by,  240  ;  sunmions,  969  -  71  : 
usucapio,  long  possession  equivalent, 
289,  rescission  of,  271 ;  vi  bona  rapta, 
241,  832  ;  wills,  768-9. 

Edictales,  80. 

Editio  actionis,  988. 

Education,  legal,  55,  79-80. 

Effractores,  1070. 

Effusa,  153-4, 155,  552. 

Ejectment,  forcible,  from  lands,  250, 
1070-71. 

Electio — ^in  legacy,  928  ;  iu  alternative 
stipulation,  579-80. 

Emandpatio,  212-14 :  ancient  form  (baaed 
on  triple  sale),  212-13;  under  the 
Anastasian  rescript,  213  ;  Jnatiman's 
alterations,  214 ;  voluntary  on  both 
sides,  212. 

Emanciputed  brothers  or    Bisters  - 

intestate  succession,  858. 
Emancipated  child — child  and  parent, 
676-8,   180 :   disherison  of,   778 ; 
intestate    succession    of,    849-54 
(fathers),  855-7  (mothers). 

Embezzlement,  of  public  {woperty,  45, 
57,  1071, 1062,  1067. 

Emperor,  tiie,  71,  76  ;  his  council,  71. 

Emphyteusis,  426-9,  383  ;  alienation,  427, 
429  ;  creation,  428  ;  definition,  origin, 
and  nature,  426  ;  forfeiture,  428  ; 
rights  of  cmphyteutOf  427  ;  use  and 
enjoyment  (fUmdi  fruendi)^  compared 
with  right  of  fruduariuB,  427 ;  is  he 
in  law  owner?  426  ;  compared  with 
ownership,  888 ;  remedies,  429 ;  ter 
mination,  428. 
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Employer  and  workman,  ffl2-18. 

Emptio  bonorum,  994-5,  1038,  1042. 

Emptio-Fenditio.     See  Sale. 

Emptor  familie,  767-8,  769,  80S-4. 

En<uiiridium,  100. 

Epanagoge  Legis,  95;  Aaota,  96. 

Epigrammata,  148. 

EpiaoopaliB  audientia,  74. 

Epistulse,  imperial,  76. 

Epitome  Legum^  96 ;  ad  Prochiron  mn- 
tata,96. 

Eqtiitable  oontracti,  458,  471-90,  627-34 
(history). 

Equitea,  the,  9,  44. 

Eremodido,  in,  1008. 

Ereptitinm  legatnm,  915. 

Ergastola,  abolished,  158. 

Erro,  501. 

Error — faHsm  caii889,  270 ;  in  statement 
of  claim,  1018  ;  in  contract — in  corpore 
(eaeential),  581-2,  in  substantia  or  ma- 
teria (non-essential),  582-4  ;  of  fact,  of 
law,  in  quasi-contract,  660,  affecting 
bona  fides  in  nsncapio,  268  ;  in  legacy, 
928-6  (in  corpore) ;  marriage  under 
(as  to  status  of  one  of  the  parties),  199- 
200  ;  recovery  of  money  paid  in,  657- 
661,  894,  928. 

Escheat,  laws  of,  789.    See  Caduca. 

Eunuchs — cannot  adopt,  211. 

Eviction— in  hire,  508  ;  in  sale,  493,  495- 
498,  502,  817. 

Evidence,  1049-60  ;  admission  and  ex- 
clusion of,  1051-8,  1054-6 ;  circum- 
stantial, direct,  1050-51  ;  defined,  1050; 
object  of,  1049-51 ;  rule  of  (what  is, 
and  is  not,  a),  1051 ;  sufficiency  of, 
1056-7  ;  who  cannot  give,  1055-6.  See 
Testimony,  Witnesses. 

Ezceptio,  40,  133  note,  989-92,  1015-17  ; 
nature,  objects,  and  form  of,  990  ;  not 
used  in  Legis  actio,  1015  ;  in  extraor- 
dinary pro<^ure,  1016-17 ;  when  fail- 
ure to  use  is  fata],  991  ;  defendant 
must  prove  the  facts  alleged  in,  1057. 

Ezceptio  cognitoria,  991  ;  coheereus 
personie,  133  ;  cohsBrens  rei,  133  ;  dila- 
toria,  991, 1017, 1027  (procurator);  doli 
470,  594,  598,  630,  633,  642,  700,  846, 
847, 891, 916, 925, 990  ;  in  factum  com 
posita,  594;  jusjurandi,  1016;  litis 
dividuse,  991,  996  ;  metus  causa,  594 
nisi  bonis  cesserit,  576  ;  non  numerates 
peounifB,  470-71  ;  pacti  oonventi,  576, 
589,  680,  642,  913,  914,  990,  991  ;  per- 
emptoria,  990-91, 1017  ;  perpetua,  660, 
1017  ;  procuratorise,  1027  ;  rei.  tdimm 
a  fisco  emptee,  272  ;  rei  in  judicium  de- 
ductee,  1015  •  rei  judioatse.  1  315, 1016 
rei  residusB,  991  ;  temporalis,  1017. 

Ezceptores,  298. 

Exchange  (permutatio),  541 ,  491. 

Excusationes— curatorum,  734 ;  tutorum, 
718-21  726-6. 


Execution  of  Judgments,  1029-44;  against 
the  person,  18  (XII.  Tables),  1034.36, 
1033  ;  against  property,  1042-44,  1033  ; 
by  sale  of  debtor's  universal  sncoession, 
(bankruptcy),  1086-42. 

Exemplum  (copy),  1054. 

Exemptions  from  serving  as  curator,  734  ; 
as  tutor,  718-21,725-6. 

Ezerdtor,  617-18. 

Exeroitus,  10. 

Exheredatio  (disherison),  774-9,  783-4. 

ExiUum,  1065, 1067,  1069, 1071, 1072. 

Existimatio,  loss  of,  1088-40, 1048. 

Expenditure — benefidal,  necessary,  orna- 
mental.   See  Impensn. 

Expensilatio,  466-71,  525-7, 687  ;  no  con- 
dition attachable,  589 ;  novatio,  629 ; 
release,  641. 

Experientia  Romani,  96. 

Expilata  hereditas,  1072. 

Expressa  nocent,non  expressa  nonnooent, 
941. 

Expromissio,  468-9,  631-2,  665,  626,  630. 

Extortion  by  provindal  governors,  57, 
1063. 

Extrajudicial  Remedies  for  debt,  1044. 

Extranea  persona  (outsider),  324. 

Extraneus  heres,  834,  871-2,  876-81. 

Extraordinarise  cognitioned,  1013  ;  extra- 
ordinaria  crimina,  74-76  ;  judicia,  101-2, 
1029, 1089. 

Faobrk,  458  ;  non  facere,  453. 

Fact,  questions  of,  1049  ;  rdevant  and 
irrelevant,  1052,  1053. 

Falddia — ^lez  (see  Lex  Falddia) ;  quarta, 
750-2,  760,  819,  820,  882-8. 

Falsnm,  57, 1062. 

Familia — ^the  family,  5  ;  early  limits  and 
conditions  of,  203-4  ;  early  quasi-part- 
nership  of  father  and  children  in 
the  property  of,  774-5 ;  under  XII. 
Tables,  259.  FamilisB  emptor,  767-8, 
769,  803-4.  Familise  erciscundee  judi- 
dum  (or  actio).    See  Judicium. 

Farm.     See  Fundus.  ^ 

Farm  stock,  rights  of  usufructuary  in, 
399. 

Farmer,  898,  447,  507  seq. 

Fees  (advocates'),  513,  1013, 1028. 

Fenus.  Seo  Interest.  Fenus  nauticum, 
474. 

Ferife — imperiales,  repentinie,  solemnes, 
62. 

Fetials,  10. 

Fiction,  40,  263,  342,  741-2,  848,  1037. 

Fideicommissum — ^introduction  of,  809-11 , 
824 ;  definition,  812 ;  in  classification 
of  Gains,  126 ;  as  affecting  podtion  of 
heres,  812-22  ;  fiddcommissarius,  813  ; 
duties  of  heres  to  fiddcommissarius, 
813-16  ;  duties  of  fideicommissariuB  to 
heres,  816-17  ;  duties  of  fiddcommis- 
sarius to  creditors  and  legatees — legis- 
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Fideicoiiimiflsnm  (eorUiwued^. 
lative  changes,  817-22;  as  enlai^g^g 
the  power  of  subeidtution,  822-4  ;  power 
of  appointment^  828 ;  a  trust  upon  a 
trust)  828 ;  as  removing  testamentary 
incapacity,  824-5;  of  freedom,  175-7, 
186  (remedies) ;  instruments  creating 
(will,  letter  or  spoken  words,  or  nod, 
codidls),  825-30;  mora,  894;  form, 
894-5 ;  modality,  895 ;  restrictions  as 
to  object  of  bequest,  895,  as  to  persons 
capable  of  being  legatees,  895-6,  as  to 
causa,  896  ;  release,  896 ;  remedies, 
896.     See  Godicilli,  Legacy. 

Fidejussio,  fidejussor— definition,  565-6  ; 
distinction  from  pactum  de  constitute, 
567-8  ;  extinction,  575  ;  form,  570  ; 
prsescriptio  in  action  against  fidejussor, 
998  ;  restrictions,  571  seq.  In  case  of 
co-sureties,  577-9 ;  in  case  of  tutores, 
716. 

Fidepromissio — definition,    565  ;    extinc- 
tion,   575 ;    form,   570 ;    restrictions, 
^^71--6«a.     In  case  of  co-sureties,  577. 
^fiduciajfiduciee  contractus,  _431J^  528 
seq.,  2^50-51  (emancipation). 

Fiduciarius  (-aria) — coemptio,  731,  795  ; 
pater,  218,  712 ;  tutela,  tutor,  712-18 
(impuberum),  730-31  (mulierum). 

Fiiiafamilias,  194 ;  disherison  of,  776-7, 
779 ;  dowry  of,  850  (hotchpot).  See 
Child,  Filiusfamilias. 

Filiusfamilias,  194,  189-93;  agent — in 
contract,  610  seq.,  in  conveyance,  328, 
in  possession,  354,  356-7 ;  restrictions 
on  his  power  to  borrow,  473-4 ;  inca- 
pacity to  contract,  605-6 ;  anciently 
suable  for  delicts,  197  ;  disherison  of, 
775-7,  779 ;  injuria  to,  194-5 ;  labour 
of,  189 ;  loans  to,  473-4 ;  peculium, 
292-5,  605-6  ;  peculium  castrense,  605- 
606,  797,  803 ;  property  of,  189 ;  sur- 
rendered  in  mandpio,  196-7;  testamenti 
f actio,  794  seq. ;  oould  not  be  tutor, 
717.    See  Potestas. 

Finance  Ministers,  provincial,  73. 

Fines,  1065, 1069,  1071-2. 

Fire-raising,  wilful,  1071. 

Fiscus— caduca,  758  ;  claimed  inheritance 
in  alwence  of  heirs  ab  intestate,  806  ; 
claimed  trusts  left  to  aliens,  824 ;  for- 
feiture of  inheritance  to,  882-3 ;  hypo- 
thec of,  443 ;  prescription  of  actions 
competent  to,  649 ;  priority  of,  442  ; 
property  of,  not  susceptible  of  usu- 
capio,  272 ;  successor  of  man  whose 
memory  is  condemned,  835. 

Fishing — in  harbours,  rivers,  sea,  310. 

Flamen— Dialis,  220,  223,  225,  227; 
Martialis,  225  ;  QuirinalLi},  225. 

Fleta,  Boman  law  in.  111. 

Florentinse  PandectsB,  101. 

Flumen,  313  ;  distinguished  from  rivus 
(stream),  313  ;  perenne,  torrens,  313. 


Fluminis  recipiendi  vel  non  reciplendi 
jus,  417. 

Food,  raising  price  of,  1063,  1067. 

Fora,  82. 

Force.    See  Vis. 

Foreclosure  of  mortgage,  437-8. 

Forfeiture — of  emphyteusis,  428  ;  of  in- 
heritance to  Fiscus,  882-3  ;  of  freed- 
man's  independence  for  ingratitude, 
170,  of  son's,  212 ;  of  patria  potestas, 
220  ;  of  master's  property  in  a  slave, 
183. 

Forgery,  57, 1062  ;  of  chirograph,  1071. 

Formal  contracts,  458,  459-71,  525-7 
(history). 

Formalism  of  Boman  law,  23-24,  38, 
325. 

Formulae— system  of,  980-1011,  88,  68, 
974  :  transition  from  Legis  acfeioneato, 
980-88 ;  transition  from,  to  Judida 
Extraordinaria,  1012-13;  in  an  actio, 
983-97;  proceedings  to  obuin,  983; 
parts  of,  987-9 ;  technicalities  abol- 
.  ished,  69,  1013. 

Formula  arbitraria,  998-9  ;  in  fac- 
tum coneepta,  40,  986-7,  981 ;  in 
jus  coneepta,  40,  986,  987-9  ;  peti- 
toria,  368, 983  ;  prsjudicial^  987. 
Formuls  juris  abolished,  69,  1013. 

Forum,  51. 

Fossa,  313. 

Foster-child,  181. 

Fraud— in  alienation,  1040-42 ;  upon 
creditors,  in  manumission,  178-9  ;  sale 
of  freeman,  171 ;  removing  la^Hwi^yW 
239  ;  theft,  233  seq.     See  Dolns. 

Fraudationis  causa  latitare,  970. 

Freedman,  33,  128,  130,  138,  140,  170, 
171  ;  ingratitude  of,  to  patron,  how 
punished,  170 ;  falsely  representing 
himself  as  freebom,  1071.  Sea  Ldber^ 
tini 

Freedom.   See  Libertas. 

Freeman,  127,  128,  171  ;  aa  agent,  in 
contract,  617-21 ;  illegal  detention  of, 
186 ;  fraudulent  sale  of,  171  ;  know- 
ingly treated  as  sUve,  147,  149,  153. 

Fructuaria  stipulatio,  1002. 

Fructuarium  judidum,  1002. 

Fructuarius,  398  (see  Ususfmctoa);  vaif^ 
bring  causa  liberalis,  184. 

Fructus,  335,  399-401  ;  439,  444  (mort- 
gage) ;  901-3  (legacy)  ;  dviles,  S35  ; 
consumpti,  p^rcepti,  336  ;  filing  on 
anothers  land,  254  ;  Ucitatio,  1002-3  ; 
perceptio,  398 ;  separatio,  398. 

Fuga  lata,  1065. 

Fugitivus,  500,  599. 

Fundus— dotaJ^,  299  ;  emphyteaticarius, 
426  ;  instructus,  907-8 ;  cum  inatru- 
mento,  906-7 ;  legacy  of,  906-7  ;  with 
everything  on  the  premises,  908. 

Furandi  affectua,  236. 

Furiosi — cura  of,  732-5;  incapAcitj  in- 
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Furiosi  {eontinued), 
herent,  180;  incapable  of  oommitting 
injuria,   153,   of    contracting,  606,  of 
being  tutoree,  717;  marriage  of  children 
of,  6S1 ,  testamenti  factio^  794, 797, 808. 

Famitare,  907-9,  958. 

Furor,  606. 

Furtiva— condictio,  287,  825,  329,  552 ; 
res,  825. 

Furtum— abetting,  240  ;  actions  for,  825- 
80  ;  noxal  action  for,  184 ;  who  (not 
being  owner)  could  bring  action  for, 
237-9  ;  who  could  not  bring  action  for, 
239  ;  aggravated,  327  ;  might  be  com- 
promised (under  XII.  Tables),  18  ;  con- 
oeptum,  21,  828,  1019  ;  definition  and 
derivation,  288  ;  definition  adopted  by 
Bracton,  116  ;  elements  of,  233-7 ; 
of  immoveables  (could  there  be  ?),  233  ; 
compared  with  injuria,  235  ;  manifes- 
tum,  326,  1019-20  (costo),  169,  1078- 
75  (action,  penalty) ;  of  moveables, 
288;  nee  manifestum,  326,  1019-20 
(costs),  21,  1073  (penalty)  ;  nocturnal, 
21 ;  oblatum,  21,  328,  1020 ;  penalty 
for,  21, 169, 326-7, 1073  ;  of  possession, 
2S6-7^from  creditor,  286,  by  owner 
from  bona  fide  possessor,  237,  case  of 
mala  fide  possessor,  237,  under  contract 
of  deposit,  236,  under  contract  of  loan, 
236  ;  criminal  punishment  of,  1070 ; 
of  use  (usus),  235-6. 

Gaius — 77,  84-85  ;  classification  of  Insti- 
tutes of,  124-132,  189 ;  defects  of,  as  a 
text-book,  139. 

Gens,  6,  838-9. 

Gentiles,  6,  19,  838-9 ;  intestate  succes- 
sion of,  837-40,  848. 

(JenuB  and  species,  580. 

Gift — to  concubines  or  natural  children, 
821-2  ;  between  husband  and  wife,  819 ; 
confirmation  of  invalid,  320-21.  See 
Donatio. 

Glans,  254,  383,  385,  898. 

Gloss,  the  Great,  100. 

Glossators,  the,  99-100. 

Governors,  provincial,  44,  67,  72,  687, 
695,  882,  887,  896,  1063,  1067.  See 
Praeses  provincise. 

Grseoo-Roman  Law,  98. 

Grandfathers  and  grandchildren — intes- 
tate succession  of,  854-5. 

GUterbock,  Pro!  Dr.,  on  Bracton*s  obli- 
gations to  the  Roman  law,  108-116. 

Habkbk  licebe,  495. 

Habitatio,  411. 

Handwriting,  in  evidence,  1055, 1059. 

Harbours,  rights  in,  310. 

Hasta,  symbol  of  Quiritary  ownership^ 

49,  259. 
Hearsay,  generally  excluded,  1055. 
Heir  {fieru),  744  seq. ;  definition,  744-0^ 


Heir  {eontinued), 
818 ;  extraneus,  834,  871-2,  876,-7,-8, 
879-81 ;  fideicomroissarius,  818  seq. ; 
Hindoo,  745-6  ;  indignus,  882-8  ;  joint, 
757-68  ;  neceasarius,  875,179  ;  sine  re, 
776,  845-6 ;  775,-6,-8,-9,  799,  805,  808, 
888-5  (succession  of),  839,  882;  suus 
et  neoessarius,  876,  879-81 ;  possessors 
pro  herede,  885. 

Appomiment  {inttUutio),  786-8  ;  ci^- 
tatoria  institutiones  or  scripturse, 
947 ;  pro  herede  gerendo,  877, 879- 
881 ;  substitution,  788-94.    Semel 
heret  temper  heree,  882.     Duties 
— ^prior  to  Justinian,   747-54,  to 
creditors,  747-9,  to  legatees,  749- 
754  ; — after  introduction  of  inven- 
tories, 754-7,  to  creditors,  755-6, 
to  legatees,  756-7  ;  cpnverted  into 
mere  executor,   755.     Incapacity 
of    {testamenti  /actio),    798-802. 
Rights,  747.    Descent  of  obliga- 
tions   to,   650 ;   responsibility  of 
heirs  of  curators,  735,  of  tutors, 
724-5.     See  Inheritance,  Bonorum 
Possessio,  Fideicommissa. 
Hereditas — ^Ln  classification  of  Gaius,  126  ; 
damnosa,  748 ;  fideicommissaria,  809- 
830  ;  jacens,  802,  898-9  ;  legitima,  880. 
Hereditatis  aditio,  875-81 ;  delatio, 
876  ;  expilatffi  crimen,  1072 ;  peti- 
tio,  806, 884, 886,  possessoria,  848  ; 
partis  petitio,  886.    See   Inherit- 
ance, Heir. 
Heretics — dotes,  donationes,  to  children, 
309,  681  ;  slaves  of  (freed  on  accept- 
ance of  Christianity),  183  ;  succession, 
864  ;   testimony  of  (excluded),  1056  ; 
wills  of,  797;  not  witnesses  to  wills,  803, 
Hexabibloe,  of  Harmenopulos,  97. 
Highways,  311-18. 

Hindoo  law — adoption,  205  note ;  inherit- 
ance, 745-6 ;  Narada,  122. 
Hire  (locatio  conductio),  505-16  :  defini- 
tion, 505  ;  dissolution  of  contract,  513- 
514;  no  historical  connexion  with  stipu- . 
lation,  535  ;  differs  from  sale,  506,  from 
superficies,  507 ;  payment  {merces  eerta), 
505,  509;  remedies,  514;  rights  and 
duties,  507-13 ;  theft  under  contract  of, 
238. 

Hire  of  Services  {operaram) :  506-7, 
511-13;  distinction  of  services, 
511 ;  confusion  of  the  Roman 
jurists,  511 ;  workman  and  em- 
ployer, 512-18 ;  responsibility  of 
workman,  512-18. 
Hire  of  Things:  506-7,508-11  ;  evic- 
tion, 508,  509;  faults — warranty, 
609 ;  fixtures,  removal  of,  509  ; 
remission  of  rent,  508,  509 ;  re- 
pairs, 508,  509  ;  responsibility  for 
thing  hired,  508,  510  ;  subletting, 
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Homicide,  1069.  ^^^^ 

Honorarium,  482,  490,  613, 1018, 1028. 

Horrearii,  513. 

Horreum,  444  (hypothec). 

Hotchpot,  783,  850,  858. 

Houae— 907-8     (see    Domus) ;    forciblo 

entry  to  a  man*8, 149  ;  legacy  of,  905-8 ; 

rights  of  usufructuary  in,  400,  of  ubu- 

ary,  410. 
Housebreakers,  1070. 
Household,  the,  5.    See  Familia. 
Humanists,  the,  102. 
Hurt,  when  an  injuria,  150-2. 
Husband  and  wife,  678-96,  130 ;  gifts  be- 

tween,  319-20  ;  intestate  succession  of, 

863.     See  Marriage. 
Hypotheca.    See  Pignus  and  Hypotheca. 

lONOMINIA,  875.  I 

Ignorance  of  fact  and  of  law,  660. 

Illata,  444. 

Illegitimate  children,  677. 

Illustres  viri,  156. 

Imaginaria— solutio,  639,  641 ;  venditio, 

492. 
Immixtio,  876-7,  879-81. 
Immoral  consideration,  468. 
Immoveables,    249    seq. :    conterminous 
(rights  of  owners  of),  268-$;  depriva- 
tion of  owner  of  simple  poesession  of, 
249-51 ;  offences  against  ownership  of, 
1070-71  ;  rights  to.  249  seq.,  to  enjoy- 
ment and  use  of,  251  seq.;  no  robbery 
of,  250  ;  no  theft  of,  249. 
Impediments  to  marriage,  682-8. 
ImpenssB— necessarifiB  and  utiles,  278, 801, 
802,   807,   336-7,  888    (joint-owners), 
440    (mortgage)  ;    voluptariue    (orna- 
mental), 302,  478  (commodatum),  481 
(depositum),    488     (mandatum),     603 
(sale),  904  (legacy). 
Imperium,  7,  8, 14,  41. 
Impetratio  actionis,  1018. 
Impossibility— of  conditions,  in  contract, 
691-2,  in  legacy,  936-8,  in  bequest  of 
liberty,  176, 937  ;  of  performance  (when 
equivalent    to    actual     performance), 
687-8  ;  of  promises,  598-600.     Impos- 
sibilium  nulla  obligatio  est,  599. 
Imprisonment,    1066,    1069;    for    debt, 

1036-6,  1043. 
Improvements,  compensation  for,  277-81 
(accessio),  301  (doe),  337,  440  (pignus). 
Impuberes,  696  seq.;  inherent  incapacity, 
1 30  ;    incapacity  to  contract,  607,  to 
marrv,  688  ;  no  tetiamentifactio,  797-9, 
803." 
In  bonis  habere,  263-6,  612,  674,  718. 
In  diem  addictio,  690-91. 
In  judicio,  proceedings,  28,  117. 
In  jure,  proceedings,  23, 116, 973-80  (legis 
actio),   980-97   (formula);    oessio  (see 
Cessio  in  jure) ;  oonfessio,  1008 ;  in- 
terrogatio,  1003 ;  jusjurandum,  100& 


In  jus  vocatio,  967-78. 

Insedificatio,  276. 

Incapacity,  legal,  129,  130. 

Ineendiam,  standing  commission  on,  57- 

Inoerta  persona — who  is,  799,  922 ,  sob 
certa  demoustratione  (id  est^  ex  certis 
personis),  922  ;  cannot  be  heir,  798-9 ; 
unborn  child  was,  799  ;  corporation,  or 
municipality  was,  799 ;  legacy  left  to. 
922-3;  tradition  to,284  ;'tru»t  left  t<s825. 

Incerti  condictio.    See  Condictia 

IncertuB  dies,  687,  933. 

Incest,  1068. 

Incorporeal  things,  287. 

Indentures,  469. 

Index,  1064. 

Indian  Penal  Code,  1058. 

Indictio,  403. 

Indigni,  882-8. 

Inductiones,  805. 

Indutiae  quinquennales,  1040. 

Infamia,  481-2  note;  of  bankrupt,  1038-40, 
1048,  1061 ;  of  removed  curator,  7S5 ; 
from  depositum,  482 ;  of  heirs.  782 ; 
from  committing  or  instigating  injuria, 
156 ;  from  mandatum,  490 ;  of  pcUraii, 
667;  of  partner,  1021;  of  removed 
tutor,  727. 

Infantia,  701.  Infantiae  prozimi,  153, 
607,  701. 

Infanticide,  190-91. 

Infortiatum,  101. 
Ingenui,  667,  718. 

Ingratitude,  forfeiture  of  independence 
for—by  child,  212,  by  freedman,  170. 
668. 
Inheritance,739.887,19  (XH.  TaWee);  de- 
finition, 789, 744-6;  classification,  126-7, 
138,140  ;  chief  form  of  universal  snoces- 
sion,  740  ;  influence  of  Roman  on  En- 
glish Uw  of,  114  ;  comparison  of  Hindoo 
law  of,  746-6  ;  in  jure  ce^io  of,  881-2 ; 
division  of,   761-2;   heir— rights   and 
duties  of,  745-63,  joint-heirs,  767-63 ; 
legacy  of,  914-15  ;  offences  as  to,  1072 ; 
bona  fide  possessor,  885-6,  mala  fde 
possessor,  885-6 ;  remedies,  888-7  |  in- 
testate   succession,   830-74,  prviorian 
innovations,  840-68;  testamentary  suc- 
cession,  764-830 ;   untransferable   and 
mdivestible,  881-2 ;  vesting  of  (aditio 
hereditatis),  875-81.    See  Heir,  Here- 
ditas. 
Injuria,  20, 145-156, 166,  240  :  compared 
with  furtum,  286  ;  Bracton  follows  the 
Institutes  as  to,  116 ;  definition,  145 ; 
meanings,  150 ;  forms,  146-50 ;  aggra- 
vated (o^roar),  155, 1069 ;  circnmstanoes 
rendering  izifliction  of  pain  or  hurt  an. 
160-62 ;   to  slaves,  164-6  ;   who  oouM 
not  commit,  1 58  ;  who  could  not  sue  for, 
158;  whooouldnot8ufifer,163 ;  vioarioos 
responsibility    for,   158-4;    remedies, 
154<6, 1078-4 ;  criminal  prosecution  for, 
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Injuria  {eotUinued), 

156,  1069;  condemnatloii  carried  In- 
famy,  155 ;   heirs  of    wrongdoer   not 
liable,  155-6 ;  prescription  in  action  for, 
156;    indulgence  to  officials  of  rank 
sued  for,  156,  1069. 
Inukeeper's  responsibility  (furtnm),  241. 
Innominate  real  contracts,  540  seq. 
InoffidoBum  testamentum,  780-82,  785. 
luquilinus,  162-3,  444,  507  seq.;  castro- 

rum,  720. 
Inquiry.    See  Inquisitio,  Causa  (cognita). 
Inquisitio,  by  Pnetor^before    appoint- 
ment of  curator,  784,  of  tutor,  709-10, 
706. 
Inscriptio,  in  criminal  proceedings,  59. 
lusinuatio,  178,  809. 
Institor,  618-20. 

Institutes— of  Gains,  84-85,  124-32  (clas- 
sification), 139  (defects,  as  text-book); 
of  Justinian,  91-92,  124-32  (olaseifica- 
tion),  139  (defects,  as  text-book). 
Institutio  heredum,  786-8;  captatoria,947. 
Instructus    (-a) — domus,    907  ;    fundus, 

907,  908. 
Instrumentum-— domestica,  1055 ;  dotalia, 
937  ;  of  farm,  and  house,  335-6,  906-7  ; 
nuptialia,  884. 
Insularius,  404,  619. 
Insult — ^to  the  dead,  147  ;   in  pictures, 

1 48  ;  in  public,  1 47.    See  Injuria. 
Intellectus,  701. 
Intentio  —  of    formula,    988,    989,    996 

(variance). 
Intention— in  delivery  (traditio),  288-4  ; 
in  injuria,  146,  148,  150-51 ;  in  pos- 
session, 341-57  (see  Animus)  ;  in  theft 
(furtum),  234-5. 
Intercessio — of  tribune,  14  note,  27,  565, 

1045  ;  by  woman,  573-4,  631. 
Interdictio  aqua  et  igni,  218,  187,  694, 

795,  1061,  1065. 
Interdictum,  40,  41,  135,  137,  982,  1013  ; 
nature  of,  and  comparison  with  actions, 
{198-1001  ;    possessory,    342-74  ;    pro- 
cedure in,  997-1003. 

Interdictum-x-de  aqua  cottidiana  et 
8B8tiva,  424  ;  de  arboribus  cssden- 
dis,  833,  409  ;  de  clandestina 
possessione,  351  ;  de  doads, 
425  ;  de  fonte,  425  ;  de  glande 
legenda,  254,  333,  997  ;  de 
inspidendo  ventre,  222  ;  de  it- 
inere  actuque  private,  387,  888 
note,  403,  424,  997,  utile,  388 
note ;  de  liberis  exhibendis  et 
ducendis,  221,  997  note  ;  de  libero 
homine  exhibendo,  186,  997  note  ; 
de  migrando,  514 ;  de  mortuo 
inferendo,  317  ;  de  precario,  381, 
412  ;  de  rebus  sacris,  997  note ; 
de  ripa  munienda,  314  ;  de  rivis 
reficiendis,  424  ;  de  superficie,  430, 
997  note  :  de  vi  cottidiana,  832  ; 


Interdictum  {continued). 

de  vi  et  vi  armata,  250,  332,  409, 
997  note ;  duplex,  359,  373  ;  for 
emphyteusis,  429 ;  exhibitorium, 
859 ;  fraudatorium,  1042  ;  ne  quid 
in  flumine  publico  fiat  quo  aliter 
aqua  fluat  atque  uti  priore  sestate 
fluxit,  314  ;  ne  quid  in  flumine 
publico  ripave  ejus  fiat  quo  pejus 
navigetur,  314  ;  ne  quid  in  loco 
publico  vel  itinere  fiat,  312,  utile, 
310  ;  ne  quid  in  loco  sacro  fiat, 
818;  possessorium,  1038  {G.  4, 
145)  ;  possessionis  adipiscendee, 
448,  842,  recuperandffi,  250-51, 
retinendiB,  857-8 ;  prohibitoriuro, 
859,  998;  qnasi-Salvianum,  448, 
997  note  ;  quod  legatorum,  385, 
952  ;  quod  vi  aut  clam,  252, 
332-3,  341,  342,  357  seq.,  409, 
514,  997  note  ;  quorum  bonorum, 
842-5  ;  886-7,  997  note ;  for  re- 
pairs, 424-5  ;  restitutorium,  359  ; 
Salvianum,  448,  997  note,  1000, 
utile,  448  ;  sectorium,  1036  ; 
seeundarium,  1002-3  ;  for  servi- 
tudes, 423-5,  997  note;  simplex, 
359,  373;  unde  vi,  250-1,  342, 
357  seq.,  116;  ut  in  flumine 
publico  navigare  liceat,  313  ;  uti 
possidetis,  857-9,  116,  253,  333, 
362,  365  seq.  (history),  997  note, 
1001  ;  utrubi,  357-9,  365  seq. 
(history),  997  note,  1001. 
UU  poMtidetis  and  Vtruhi — conjec- 
tural date  of  introduction.  374 
note ;  their  purpose,  later  and 
original,  365-6  ;  possible  origin  of 
Uti  pottidetU  in  the  necessities  of 
private  holders  of  the  ager  pub- 
licus,  367  seq.;  views  of  Niebuhr 
and  Savigny,  367  ;  possible  also 
that  interdicto  were  first  introduced 
to  protect  the  proprietary  interests 
of  peregrini,  367-0  ;  first  hypo- 
thesis accounts  for  UU  pouiaetU, 
the  other  accounts  for  both  UH 
poitid>eti$  and  Uty'ubi,  370  - 1  ; 
ownership  extended  to  peregrini 
through  possession,  371 ;  parallel 
in  case  of  Inheritance,  371  ;  cor- 
roboration of  conclusions  reached, 
from  peculiarities  of  interdict  pro- 
cedure, 372  seq. ;  profound  differ- 
ence between  Uti  potndetig  and 
Utrubi  on  the  one  hand,  and  the 
rest  of  the  interdicts  on  the  other 
—as  Unde  vi,  372,  and  Quod  vi  aut 
Worn,  373  ;  correspondence  of  this 
difference  with  a  difference  in  Pro- 
cedure, 378-4.  Is  the  hypothesis 
of  the  origin  of  possessory  inter- 
dicts in  the  necessity  of  esUblishing 
a  wider  basis  of  ownership,  oon- 
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Interdictmn  {continued), 

siateat    with    the    characteristic 
rules  of  the  law  of  Possession? 
375  seq.;  title  no  defence,  875; 
Animus  domini,  375-88  (see  under 
Possession). 
Interest,   652*3,   21  ;    compound   {u9ura 
u^urarum),  663, 1032  ;  usqrb  legitimse, 
652,    724;    pupillares,    723-4;    fenus 
semiunciarium,    unciarium,     652 ;    on 
pecunia  trajectitia,  475,  653 ;  on  pur- 
chase money  unpaid,  508 ;   on  trusts, 
894  ;  when  stopped  by  tender  of  prin- 
cipal, 637. 
Interitus  rei.  effect  of — in  emphyteusis, 
428 ;   in  legacy,   903,   951 ;  in  mort- 
gage, 447 ;  in  discharge  of  obligation, 
637-8 ;    in    servitude — personal,    408, 
prsedial,  423. 
Interpretation  —  of    wills    and    legacies, 

953-64. 
Interrogatio  in    jure — in  criminal    pro- 
ceedings, 59  ;  interrogatories,  1008-5  ; 
actio  interrogatoria,  1004-5. 
Intestabilis,  21,  148,  432  note,  80S. 
Intestate  succession,  830-74 :  intestatus, 
833  ;  to  freebom  persons,  880-66 ;  to 
freedmen,    866-74 ;    in    Gaius,    126 ; 
names    and    degrees    of    relationship, 
830-32. 

Under  XIL  Tables,  833-40— of  sui 
heredes,  833-5,  of  agnati,  835-7,  of 
gentiles,  837-40  ;  Preetoriaa  Edict 
(Bonorum  Possessio,  q.v.),  840-63, 
defects  of  XII.  Tables,  848  ;  Jus- 
tinian's final  refoi'ms,  863-5.     Ex- 
chequer as  heir,  865-6. 
Intimidation,  .'''93-5. 
Inundatio,  276. 
Invecta,  444. 
Inventory,  751,  754-7. 
Invito  domino,  234-5  (furtura). 
Irrelevance.     See  Helevauce. 
Isaurian  Law,  tho,  94. 
Islands,  formed  in  rivers,  275-6;  in  sea, 

256. 
Iter,  415,  419,  424.     See  Interdictum. 
Iteratio,  674. 

Jactu,  lex  Khodia  de,  514-16. 

Jettison,  514-16. 

Jews-— dos  and  donatio  to  children,  809  ; 
marriage,  687 ;  slaves  of,  183 ;  testi- 
mony, 1056. 

Joint-creditors,  Joint-debtors,  551  seq. 

Joint-heirs,  757-63,  558:  how  consti- 
tuted, 761-3 ;  rights  and  duties  as 
between  themselves,  757-9 ;  rights  to 
Its  hereditarUBf  757,  ju$  aocrctcendif 
757-9,  custody  of  title-deeds,  759; 
duties  to  creditors,  759-60  ;  to  legatees, 
760  ;  rules  determining  their  respective 
shares,  761-3,  956. 

Joint  legacy,  893-4,  915. 


Joint  legal  transactions,  550-55. 

Joint  obligations,  551  seq. 

Joint  ownership,  337-40,  519,  553 ;  how 
created,  889  ;  how  dissolved,  339-40 ; 
rights  and  duties,  388-9  ;  remedy, 
840;  slave  held  in,  612-18. 

Joint  tutors,  554,  706-8. 

Judex,  44-47,  18,  22,  23,  52 ;  jndieem 
addicere,  47  ;  corruption  of,  1066  ; 
domesticuB,  190 ;  judicem  ferre,  47 ; 
judgment  of,  1008-11  ;  liability  of, 
1006-7;  pedaneus,  73;  procedure  be- 
fore, 1008-11— under  1^  actio,  1007, 
under  formula,  1007-10;  qunstianis, 
58 ;  tuielaris,  70. 

Judgment,  1008-11 ;  execution  of,  1029-44; 
grounds  of  nullity,  1011,  1009 ;  for 
property  (enforcement  of),  1033. 

Judgment  debts— proceedings  to  enforee, 
1038-44,  to  terminate,  1029-38.  Debtor, 
made  slave  (XIL,  Tables),  18, 169. 

Judicata  res,  60,  119. 

Judicatum  solvi  stipulatio,  1026,  983, 
1024. 

Judices  —  Decemviri,  15,  26,  49-50  ; 
pedanei,  73-74. 

Judicial— officers,  34-51,  70-73  ;  proceed- 
ings (places  and  times  of),  51-53. 

Judido,  in,  22,  23,  etc.  (see  Judicium). 

Judicis  postulatio,  978,  975.  37,  48-49. 

Judicium  (faculty  of  judgment),  701. 

Judicium  (trial,  proce^ings  bef<wie  a 
judex),  22,  23, 48  note,  52, 974, 1006-11; 
absolutoria,  1009  ;  capitalia,  1061  ; 
Cascellianum,  1002 ;  communi  divi- 
dundo,  837,  339-40,  524  ;  contrarium, 
1020-21 ;  Dei,  690  ;  extraordinarift,23, 
68, 1012-29, 1039  ;  f amilis  etdaconds, 
19,  259-60,  757,  883,  891,  892,  ita 
influence  on  English  law,  114  ;  fruc- 
tuarium,  1002 ;  imperio  oontinentia, 
42,  1010  ;  legitima,  42,  1010,  1015  ; 
ordinaria  (see  Formula),  1039 ;  pnblica, 
74-75,  1061 ;  secutorium,  1002 ;  tpoa- 
sionum,  1003.  See  Actio.  In  jndicio, 
23,  117,  974,  1006-11.  Judiciorom 
ordo  (see  Formula).  . 

Juliani  Novellarum  Epitome,  92. 

Jure,  proceedings  in,  23,  116,  978^0 
(Legis  actio),  980-97  (Formula) ;  cessio 
(see  Cessio  in  jure) ;  confessio,  1003  ; 
interrogatio,  1003;  jusjurandum,  1005. 

Jureconsulti  (see  Jurisconsults). 

Juri  alieno  subjeotus,  193. 

Juridid  conventus,  44. 

Juris— alieni,  sui,  198-4, 117, 128  ;  auetor, 
55,  76  ;  possessio,  392  ;  prseoepta,  116  ; 
studiosus,  55,  79  ;  vinculum,  453. 

Jurisconsults,  the,  53-55,  60,  76-79. 

Jurisdictio — of  prsator,  41 ;  provincial 
judicial  district,  44. 

Jurisperiti,  Jurisprudentes.  See  Jozia- 
consolts. 

Jurisprudentia,  116  ;  media,  859. 
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Jurists— Dutch,  104  ;  French,  102-3  ; 
German,  104-6  ;  Greek,  93,  96-97. 

Jus^its  xneAniugs,  116-17  ;  place  in  order 
of  development  of  juridical  ideas  among 
the  Romans,  125  ;  abstinendi,  876-Sl ; 
actionum,  124,  131-2;  adcrescendi, 
767-9,  776-7,  compared  with  substitu- 
tion, 789-90  ;  sdificandi,  418  ;  sedili- 
dum,  35, 43  ;  iSlianum,  54  ;  agnationis, 
685  ;  altius  non  tollendi,  altius  tollendi, 
418  ;  aqu«B  educendse,  416  ;  annulomm 
aureorum,  670  ;  arena  fodiendse,  417  ; 
calcis  coquendsB,  417  ;  civile,  24, 36-37, 
117-19 ;  oivitatiB,  30  ;  doacsa  mittende, 
419 ;  oognationis,  685 ;  commercii,  5, 
30, 198,  599 ;  commune,  771 ;  conubii, 
5,  22,  25,  30,  187,  197-9^  682 ;  cret» 
eximendse,  417 ;  deliberandi,  877 ; 
dicere,  971 ;  edicendi,  120 ;  Flavianum, 
54  ;  fluminis  redpiendi,  non  redpiendi, 
417  ;  gentium,  35-36,  117-19,161, 171, 
187-8;  honorarium,  24,  35-37,  118, 
120 ;  intercessionis,  14  note,  27 ; 
itineris,  415 ;  lapidis  eximendse,  417  ; 
Latii,  31,  33,  198;  liberorum,  731, 
856 ;  luminum,  418 ;  naturale,  35-86, 
117-19,  161,  171;  navigandi,  415; 
oiferendi,  442 ;  oneris  ferendi,  417 ; 
Fapirianum,  1 ;  pascendi,  416 ;  per- 
sonarum,  or  de  personis,  124,  125-6, 
129 ;  ])08se88ioni8,  392 ;  postliminii, 
83,  215-17,  714,  795,  835,  activum, 
passivum,  216;  potestatis  (see  Potestas); 
pnedionim  rusticorum,  414-17  seq., 
urbanorum,  414,  417-19  seq.  ;  pne- 
torium,  35,  118;  privatum,  24,  117; 
projidendi,  419  ;  protegendi,  419  ;  pro- 
vocationis,  13,  23,  26,  30 ;  publicum, 
24,  117  ;  Quiritium,  118,  176-6,  229, 
261,  262-5,  328,  379,  612,  672,  674, 
69{»,  713.  889,  891 ;  in  re,  392 ;  de 
rebus,  124,  126 ;  publico  respondendi, 
76, 121  ;  sacrum,  21, 24, 117  ;  scriptum, 
nonscriptum,  119  ;  sources  of,  119-121 ; 
stillicidii  recipiendi,  non  redpiendi,  418; 
sufFragii,  6, 30  ;  tigni  immittendi,  417  ; 
tripertitum,  117  (Private  Law),  769 
(testamentum). 
See  Jure,  Juri,  Juris. 

Jusjurandum  in  jure,  1005.     See  Oath. 

Junta  causa — adquisitionis,  336,  290 ; 
manumissioniB,  180-81  ;  possessionis, 
290,  272  ;  traditionis,  282,  287. 

Jnstee  nuptiae,  226,  678-96. 

Justinian,  69-70  ;  his  Institutes,  91,  92, 
classification  of,  124,  defects  of,  as 
textbook,  139  ;  his  Law— in  Gaul,  99, 
in  Italy,  93  ;  his  Legislation,  90-93. 

Justinianani  Novi,  80. 

Justitia,  116. 

Justus  titulus,  270,  288. 

KiDKAFPTNO,  147,  1063, 1069. 
King,  the,  8. 


Labeo,  77. 
Lacns,  313. 

Land — burdens  on,  paid  by  emphyteuta, 
428,    by    usufructuary,    402-3 ;    con- 
troversies as  to  (trial  of  certain),  1013  ; 
injurious  acts  done  to,  263 ;  interfer- 
ence with  owner's  use  of,  252  ;  legacy 
of,  905-7;  rights  of  usufructuary  in, 
399;  tax,  403,  901. 
Landlord  and  tenant,  278,  507  seq. 
Landmarks— removing,  249-50,  332. 
Land-tax,  403,  901. 
Lapidis  eximendsB  jus,  417. 
Latini  cdoni,  218  (caput),  32. 
Latin!  Juniani,  128,  173, 178,  198, 672-4, 
675-6 ;   origin  and  name,  871  ;  could 
not  marry  Boman  citizens,  688 ;   in- 
testate succession  to,  871-4 ;  testamenti 
factio,  795-8 ;  trusts,  824  ;  could  not 
be  tutores,  717  ;  abolition  of,  874. 
Latinitas,  31,  33,  672-6. 
Latitare  fraudationis  causa,  970. 
Latium — ^majus,  minus,  198. 
Laudemium,  429. 

Law^KX>nstitutional,  117  ;  criminal,  24, 
74-75,  1061-72;   ecclesiastical,  22-24, 
117  ;  private,  117  ;  public,  21,  24, 117  ; 
questions  of,  1049  ;  real  property.  20 ; 
sacred,  22,  24,  117  ;  schools,  79-80. 
Law  of  Citations,  69,  79. 
Leading  questions,  1060. 
Legacy,   887-964:   classification,   126-7, 
138-40;  at  first  founded  on  will  of 
testator,  887-8  ;  subsequent  limitations, 
888.     See  Legatum  (next  page). 
Lboatum  (under  Republic),  887-94  : 
forms,     888-9,     897  ;     rights    of 
legatee  under  each,  889-91 ;  re- 
striction as  to  object  of  bequest^ 
891-2 ;     release,     892-3 ;     joint- 
legacy,  893-4. 
FiDEicoMMissuu     (uuder    Empure), 

894-6. 
Fusion  of  Legatum  and  Fidei- 
ooKHiasuM  (under  Justinian), 
897-952  :  definition,  897-8  ;  specific 
legacy,  898  seq.  Rules  common 
to  all  legades,  898-904  ;  rights  of 
legatee,  898-904  ;  duties  of  legatee, 
904.  Rules  applying  to  particular 
legades,  904-15  ;  legacy  of  slaves, 
906  ;  of  things — unqualified  owner- 
ship, 905-10,  qualified  ownership, 
910-12,  usufruct,  etc.,  612,  404; 
of  rights  in  personam,  912-14 ;  of 
hereditas,  914-15.  Co-legatees,915. 
Donatio  mortis  causa,  915-17. 
InUrpreUUion  of  legacies,  953-64: 
expression  dear  and  sufficient,  but 
involving  illegality,  absurdity,  or 
injustice,  953-6  ;  expression  clear, 
but  incomplete,  956-7  ;  expression 
obscure  or  ambiguous,  957-64. 
Making  of  legacies,  917-52.    Simple 
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Legacy  (continiierf). 

legacy,  917-29 :  how  made,  917-18 ; 
who  could  be  charged  with  pay- 
ment of,  918-20;  creating  words, 
920-1 ;  object  of  legacy  and  person 
of  legatee  must  be  certain,  921-8  ; 
error,  928-6  ;  demonstratio,  deter- 
minatio,  924  ;  causa,  925-6  ;  modus, 
926,  934  ;  cases  where  election  of 
heir  or  legatee  is  necessary  to  vest 
the  legacy  (legacy  —  of  choice, 
optioniSf  alternative,  in  general 
terms),  927-8 ;  when  it  is  uncer- 
tain whether  legatee  or  testator 
died  first,  928-9. 
ModalUy  of  legacies,  929-41 :  place 
of  performance,  929-30 ;  time  of 
performance,  980 ;  postponed  and 
conditional,  930-41 ;  dies,  930-3, 
legatum  purum,  932,  conditio, 
932-41  ;  Muciana  cautio,  939  ; 
power  of  appointment,  941 . 
JUstrictiofM  on  legacy,  941-9 :  what 
may  not  be  bequeathed,  941-2  ; 
who  may  not  be  legatees,  942-4  ; 
as  to  unlawful  objects,  purposes, 
or  conditions,  944-9 ;  lucrativa 
causa,  944;  captatorisB  institutiones 
or  scriptorse,  947  ;  restraints  on 
marriage,  947-8;  conditions  against 
morality,  948  ;  Eegula  Catoniana, 
948-9. 
Remedies,  952. 

Revocation     of     legacies,     949-52: 
ademptio,  949-50,  translatio  lega- 
torum,     950-1,     events,     951-2. 
Divestitive  fact,  952. 
Legatariue  (legatee) — duties  of  heir  to — 
before  Justinian,  749-54,  after  in- 
ventory made,  756-7  ;  lexFalcidia, 
750-4;    duties  of   joint-heirs  to, 
769  ;  duties  of  fideicommissarius 
to,  817-22.     Indignus,  915  ;  par- 
tiarius,  820,  915.    See  Legacy. 
Legati  Csesaris,  or  Augusti,  72. 
Legatum— classification,  126-7,  188-40 
compare  donatio  mortis  causa,  916-17 
ademptum,  949-50 ;   of  aliment,  909 , 
alternative,  928  ;  of  animals,  905 ;  of 
annuity,   912-13 ;    of  books,   909 ;   of 
chirographa,  913  ;   of  clothes   (vestis) 
910  ;  conditional,  930-41  ;  conjunctive, 
disjunctive,   915 ;    of    sum  due  to  a 
creditor,  914  ;  of  release  of  a  debt  to  a 
debtor,    918-14 ;     per    damnationem, 
889-93,  894-97,  1019  (costs),  1073  ;  of 
dowry,   911-12;    ereptitium,   915;    of 
firewood  (lignum),  910 ;   of  furniture 
(supellex),  908-9  ;  left  in  general  terms, 
928 ;  of  gold  and  silver,  910 ;  of  in- 
heritance, 914-15  ;  of  jewellery  (oma- 
menta),   910  ;   sub  jurisjurandi  condi- 
tione,  947  ;  of  lands  or  houses,  905-8  ; 
of  building  material   (materia).   910  ; 


Legatum  {eontinued\, 
optionis,  927  ;  of  peculium,  910-11 ; 
poenes  nomine,  944  ;  per  pnec^ptiAnen), 
889-94,897  ;  of  provisions  (penus),  909  ; 
purum,  917,  932 ;  of  securities,  913 ; 
of  silver  vessels  (vasa),  910 ;  sinendi 
modo,  889-93, 894, 897  ;  of  ulares,  905  ; 
speclBc,  898  seq. ;  translatum,  950-51  ; 
unconditional  (purum),  917.  932 ;  of 
usufruct,  912,  404  ;  per  vindicationem, 
888-98,  897  ;  of  wheat,  wine,  oil,  909  ; 
of  women's  toilette  (mundus  muliebria), 
910  ;  of  wood,  910. 
Leges— caducarisK,  789  ;  censorie,  1044  ; 
Comelise,  57  ;  judiciarise,  44 ;  Julia  et 
Papfa,  66,  67,  68, 81. 432  note,  677, 681, 
688,  691,  731 ;  757-8,  790  (jus  aocres- 
cendi) ;  798  (incapacity  of  heirs)  ;  807, 
824-5  (coelibes,  orbi) ;  865  (bona 
vacantia) ;  867  (intestate  snoceanon  of 
freedmen) ;  893,  898-9  (joint  legacy) ; 
Julis,  39,  64,  81,  975,  981 ;  JJciniae, 
25,  27,  34,  62;  Publili»,  26,  62; 
regis,  1  ;  republican,  61-65  ;  tribuniciK, 
26 ;  under  empire,  81-82  ;  Valerise,  18, 
23,  26,  61 ;  Valeris-HoratiaB,  16, 25-26, 
61. 
Legis  actiones:  23,  36-38,  41-42,  52, 
973-80  ;  characteristics,  979-80  ;  forma, 
975;  Gains  on,  974-5,  848;  defects 
and  disuse,  848,  975,  979-80, 1022  (no 
agents) ;  alloweid  no  second  action  <m 
same  matter,  1014-15,  and  no  exeeplio, 
1015. 
Legitima  portio,  780-86,  827. 
Legitimatio,  201-3  ;  per  snbsequens  mat- 
rimonlum,  201-2,  114,  694 ;  per  obla- 
tionem  curiae,  202 ;  per  rescriptom 
principis,  203  ;  by  testament  oonfirmed 
by  Emperor,  203. 
Legitimum    judicium,    42,    648,     1010, 

1015. 
Lendeh     See  Loan. 
Leonina  Societas,  516. 
Lex,  60,  75,  119,120. 

liox — ^Acilia  (repetundie),  45,  46,  57, 
58,  59,  63 ;  Acilia  Calpumia,  67 
(note  2),  64  ;  ^butia,  89,  49,  62, 
975, 981 ;  iSliaSentia,  66,  81, 17S, 
187,  198,  189,  200,  230,  667,  669. 
672-3,  675,  699,  824,  834,  874  ; 
JBmilia,  28,61  ;  Anastasiana^  213, 
858  ;  Ancalis,  or  Villia,  62  ; 
Antonia,  51  (note  2),  64 ;  Ap- 
puleia  (agraria),  63 ;  Appuleia 
(majestas),  67  (note  3),  63;  Apuleia 
(sureties),  61,  577-9  ;  Aquilia,  20. 
62,  146,  150,  152,  242-5,  247,  330- 
831,  335,  339,  342,  373,  564.  641, 
1003,  1010,  1073-74— actio  in 
factum,  244,  utilis,  244,  247  ; 
Asinia  Antistia,  81  ;  Atemia  Tar- 
peia,  61  ;  Atilia,  62,  81,  714,  730  ; 
Atinia  (res  furtive),  62,  272-3  ; 
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Atinia  (tribunes),  68  ;  AnreUa,  46, 

46,  59,  64. 
BebiA,  62. 
CsBdlia,  64;  Ceelia,  63;  Galpurnia 

(condictio),  87,  62,   464,   979-80; 

(repettiiKlee),  57,  58,  63  ;  Cauuleia, 

5,  25,  61  ;  Cassia  (agraria),  61  ;• 
Cassia  (ballot),  59,  68  ;  Cassia 
(senatorship),  63  ;  Cicereia,  62, 
<PoDjpeia?)  577,  579;  Ciacia,  62, 
319  ;  Claudia,  82,  729-30  ;  Clodia, 
29,  64 ;  Colonise  Julite  Genetivs, 

6,  Unonensis,  64 ;  commissoria, 
434, 438, 590  ;  Cornelia  deCrPU vis, 
64,  de  falsis,  or  testamentai-ia,  64, 
216,  795,  810-11, 1062, 1066, 1070, 
1072,  de  injuriis,  148,  149,  155, 
156,  de  majestate,  57  (note  3), 
de  peculatu,  57,  de  sicariis  et 
veneficis,  57,  64, 218, 1061-2, 1066, 
1068-9,  1071,  de  sponsoribus,  64, 
572,  de  vi,  57  (note  5),  de  XX 
Qusstoribus,  64,  on  praetor's  edict, 
35,  64,  repetundarum,  57  (note  1), 

64,  sumptuary,  64 ;  Cornelia 
Beebia,  57  (note  2),  62 ;  Cornelia 
Fulvia,  57  (note  2),  63 ;  Creperia, 

65,  982  ;  curiata  de  imperio,  8,  76, 
211,  Yespasiani,  82. 

Dei,  88 ;  Didia,  63  ;  Duilia,  61 ; 
duodecim  tabularum  (see  Twelve 
Tables). 

Fabia,  57  (note  2),  63;  Fabia  or 
Favia  (de  plagiariis),  147,  1063, 
1069-70  ;  Falcidia,  64, 750-54, 760, 
815 ;  Fannia  (banishment),  63  ; 
Fannia  (sumptiiary),  62  ;  Fla- 
miniiv,  62 ;  Flavia,  64  ;  Fufia 
Caninia,  66,  81,  182,  230,  760, 
922  ;  Furia  (de  sponsu),  63,  576-8, 
1031  ;  Furia  (testamentaria),  62, 
750-51,  1031. 

Gabinia,  63  ;  Genucia,  62,  658  ; 
Gondobada,  89. 

Hortensia,  25,  26,  60,  62,  120 ;  Hos- 
tilia,  979. 

Icilia  (Aventine),  61 ;  Icilia  (tri- 
bunes), 61 ;  imperfecta,  750. 

Julia,  agraria,  64,  caducaria,  81, 
de  adulteriis,  81,  178,  299,  807, 
595,  1061.  1067.  1069,  1071,  de 
ambitu,  57  (note  2),  81,  1063,  de 
annona,  64,  1063,  1067,  de  bon- 
onun  cessione,  81,  de  civitate,  26, 
32,  63,  198,  de  fenore,  64,  de 
majestate,  57  (note  3),  1061,  1065- 

7,  de  maritandis  ordinibas,  66,  67, 
68,  81,  670,  730,  de  peculatu,  57 
(note  4),  1062,  1067,  1071,  de 
prsdio  dotali,  299,  de  residuis, 
1063, 1067,  de  vi,  57  (notes  5,  7), 
64,  251,  1062,  1066-7,  1069-71, 
de  vicesitiia  bereditatum,  81,  judi- 


Lex  (eontinued), 

cxaria,  45,  64,  81,  272,  274,  1010, 
1039-40,  municipalis,  64,  repet- 
undarum, 57,  64,  1063,  1067, 
sumptuary,  64,  81.  Julia  et 
PapU  Foppsea,  66,  67,  68,  81,  432 
note,  677,  681,  688,  691,  731 ;  (jus 
accrescendi)  757-8,  790  ;  (incapa- 
city of  heirs)  798 ;  (coelibes,  orbi) 
807,  824-5  ;  (bona  vacantia)  865  ; 
(intestate  succession  of  freedmen) 
867  ;  (joint  legacy)  893,  898,  899. 
Julia  et  Titia,  81,  714,  730  ;  Julia 
Papiria,  61,  65 ;  Junia  (de  pere- 
grinis),  63  ;  Junia  (repetundarum), 
57,  68  ;  Junia  Norbana,  67,  81, 
172,  173,  187,  667,  672-3,  675. 
713,  824,  871,  873-4. 

Latina,  188 ;  Licinia  (ambitus),  57 
(note  2),  64  ;  Licinia  (plebeian 
consuls),  62  ;  Licinia  (sumptuary), 
63  ;  Licinia  Mucia,  63 ;  Livia,  45, 
46, 63  ;  Lutatia,  57  (note  5),  64. 

Msania,  13  (note  1),  62  ;  Malacitana, 
82;  Mamilia  Roscia^  etc.,  82; 
Manila,  62;  Marcia  (agrarian), 
63;  Marcia  (usury),  62,  1031; 
Maria,  57  (note  2),  63;  Minicia, 
65,  187. 

NervcB  agraria,  82. 

Ogulnia,  25,  62  ;  Ottinia  (or  Ovinia), 
1010  ;  Oppia,  62  ;  Orchia,  62. 

Papia  (banishment),  64 ;  Papia,  or 
Papia  et  Poppeea  (see  Julia  et 
Papia  Poppaea,  above)  ;  Papiria 
(Aoerrani),  62;  Papiria  (ballot), 
63  ;  Papiria  (de  sacramenus),  62  ; 
perfecta,  750,  minus  quam  per- 
fecta,  750;  Petronia,  82,  158; 
Pinaria,  61,  1007  ;  Pleetoria,  62, 
608,  734  ;  Plautia,  57  (note  5),  63, 
272,  274  ;  Plautia  Papiria,  26,  32, 
45, 46, 63, 198;  Poetelia,33, 57  (note 
2),  62, 538, 1035;  Pompeia  ambitus, 
46,  57  (note  2),  64,  civitas,  33,  63, 
judiciaria,  45,  parricide,  57  (note 
6),  1062,  sureties,  577,  579  [f  Cice- 
reia], tribunes,  64,  vis,  46,  57 
(notes,  5,  7),  64;  Portia,  148; 
Publilla  (de  sponsu),  61,  570,  576, 
1031  — (patrum  auctoritas),  7,  13 
(note  1),  26,  28,  62— (tribunes), 
14,  61. 

Qninctia,  64. 

Regia,  8,  76  ;  Remmia,  64,  1066  ; 
Rhodia  de  jactu,  514-16  ;  Romana 
Burgundionum,  89  ;  Bomana  Yisi- 
gothorum,  89  ;  Rubria,  64. 

Salpensa,  82;  Scribonia,  64,  289, 
419.  Sempronia  (agraria),  68 ; 
(caput),  63  ;  (de  fenore),  62  ;  (judi- 
ciaria), 44,  56,  63  ;  (provinciae  con- 
sulares),  63.  Servilia,  of  Ceepio. 
46,  63,  of  Glaucia,  45^57,  69,  63  ; 
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Silia  (condictio),  87,  62,  463,  979- 
980 — (de  poDderibus),  62  ;  Sulpida, 
26,  63. 
Theodosiana,  89 ;  Thoria,  63 ;  Tre- 
bonia,   61;    Tullia,   57   (note   2), 
64. 
Valeria  (b.o.  300),   62 ;    ValUa,  65, 
1031 ;  Varia,  57  (note  3) ;  Vecti- 
buUci  (?),  174 ;  VeUaea,  81,  778 ; 
yioesimaria    (Julia),    81 ;    Yillia, 
or  Annab'B,  62 ;  Visellia,  81,  674, 
1071 ;  Voconia,  62,  750-51,  811, 
858. 
Zenoniana,  427. 
LibeU  20, 148-9,  1069-70. 
Libellus — appellatorius,    1047  ;    conven- 

tionis,  972, 1073  ;  repadii,  690. 
liber — ^Authenticarum,  92  ;  legum,  89. 
Liberalk  causa,  184-6. 
Liberatio — legata,  918  ;  nezi,  641 ;  from 

obligation,  633. 
Hberi.  See  Child,  filiusfamiliafi.  Adop- 
tivi,  203,  etc.  ;  naturale8~(l)  bom  to 
U8  (not  adopted),  203,  (2)  of  concubin- 
age, 201  ;  8ui  ac  legitimi,  201. 
Libertas — defined,  157  ;  bequest  of— con- 
ditional and  unoondiitional,  176-7,  to 
incerta  persona,  922-3  ;  cap  of  (pileua), 
177 ;  deprivation  of,  1065 ;  diroota  (or 
justa)  and  fideicommissaria  compared, 
175-6  ;  modes  of  obtaining  (see  Manu- 
mission) ;  given  through  master's  for- 
feiture, 183 ;  poena  nomine,  945,  as 
reward,  183 ;  personal,  147,  1069  (of- 
fences against) ;  prescription,  usucapio, 
185-6,  407,  428,  malicious  questioning 
of  one's,  185 ;  special  remedies  for 
libertas  fideicommissaria,  186  ;  suit  for 
(liberalis  causa,  adsertor  libertatis), 
184-5. 
Libertinus — Libertus.  Patron  and  freed- 
man,  666-76,  687,  adsignatio,  870-71  ; 
libertinus  defined,  667 ;  libertus  or- 
cinus,  176,  183 ;  duties  of  libertus, 
667-70,  services  to  patron,  668-70  ;  re- 
lation bow  created,  670  ;  how  dissolved, 
670-1 ;  remedies,  671-2.  Intermar- 
riage, 687 ;  intestate  succession  to 
freedmen  (Roman  dtizens),  866-71 ; 
diificulty  of  arranging  in  tribes,  83 ; 
tutela,  711-12, 715  (must  apply  for  tutor 
to  children  of  patron),  718,  720,  721 
(as  tutor  to  patron's  children),  727. 
See  Latin!  Juniani,  Dedititii.  Cen- 
tenarii,  869. 
Libripens,  536,  537,  641,  767,  769,  803. 
Licitatio  fructus,  1002-8. 
Lignum,  legacy  of,  910. 
Limitation  of  time — ^for  prosecuting  suit, 

1010.     See  Prescription. 
Lis  crescens,  659,  1020, 1074-5. 
Lis  et  vindici»,  976-7,  982-8.    See  Litis. 
Litem  suam  facere,  988, 1006. 


Litigation — restraints  on  reddesa*  1080 ; 
vexatious,  150. 

Litis — sestiniAtio,  336  ;  ampliatio,  1007  ; 
contestatio — in  Formulary  procedme^ 
984-5,  992,  1005,  1007, 1009,  in  exinr 
ordinary  procedure,  1014-16,  1028,  in 
extinction  of  obligations,  688,  660,  in 

.  joint  obligations,  560, 562,  in  novationt 
681 ;  denuntiatio,  972 ;  pactom  de 
quota,  601. 

Littera — Bononiensis,  or  Yulgata,  101  ; 
Pisana,  101 ;  Utterse  dimiasuriae,  1048. 

LitursB,  805. 

Livery-stable  keeper's  responsibility  (for- 
tom),  241. 

Loan,  466-71.  454  ;  commercial,  or  mari- 
time, 474-5 ;  gratuitous  (oornxnodatnm), 
475-9 ;  mntuum,  472-4. 

Locatio  condnctio.    See  Hire. 

Locator — operarum,  511  seq.;  operis,  611 
seq. 

Longa  manu  delivery,  282,  348. 

Love  potions,  147,  1069. 

Lucid  interval,  606. 

Lucrativa^-causa,  914,  944;  poanc—io 
usucapio,  270  ;  usureceptio,  436. 

Lumen,  lumina,  418. 

Lunatics,  681,  782  seq. 

Lustrum,  28. 

Lytse,  80. 

MABNIANAf  419. 

Magic,  1068. 

Magister — ^bonorum  veadendorum,  10S8- 
9  ;  census,  773  ;  navis,  241,  617-18. 

Magistratus — from  whom  appeal  Uem, 
1044-6 ;  created  by  Constantine,  74 ; 
domesticus,  190 ;  under  Empire— >new, 
71,  Bspublican,  70  ;  provineial,  44,  72; 
74 ;  BepubUcan,  11-12,  27  seq. 

Maine,  Sir  H.  S.— on  oondictio,  87,  62, 
979-80 ;  on  Narada,  122-8 ;  oo  patria 
potestas,  189 ;  on  pignoris  capio,  1044  ; 
on  sacramentum,  37,  977 ;  on  derive* 
tive  theory  of  the  stipulation,  536  acq. 

Majestas,  57,  note  8, 1061, 1065-7. 

Mala  fide  possessor,  237,  247-8,  268-9. 
277,  279,  836, 341-2,  898,  885-6. 

Malefioi,  1068. 

Malefidum,  241 ;  actio  (obligatio)  ez 
maleficio,  181,  quasi  ex  malefioio,  241, 
1078. 

Manoipatio,  20,  229,  210,  212, 260-2, 263- 
4-5  ;  in  fiducise  contractus,  434-5,  483  ; 
in  legacy— per  damnationem,  or  dnendi 
modo,  890,  892;  created  rural  aervi- 
tudes,  419 ;  in  testamentum,  767-8  ;  hi 
usufruct,  404  ;  of  wife,  224,  228. 

Maiicipium  (slave),  160,  228. 

Mancipium  (fictitious  legal  status),  227- 
230;  20, 158, 192 ;  1084-6 :  clawnficatiop, 
126-7-8, 130, 135, 140  ;  derivation,  223. 

Mandata,  imperial,  76. 

Mandatum,     482-90 :     definition,     482 ; 
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Mandalnm  {eontinwd^. 

formed  in  five  ways,  488-5 ;  no  «et 
form  of  words  necessary,  489 ;  history 
of,  583  seq. ;  remedies,  489-90  ;  renon- 
elation,  revocation,  489 ;  rights  and 
duties,  485-9. 

As    contract  of   suretyship — distin- 
guished from  fidejnssio,  566,  from 
pactum  de  oonstitnto,  567 ;  how 
constituted,     570;     how     extin- 
guished, 575  ;  remedies,  576.    Co- 
sureties, 577  seq. 
Manilian  stipulations,  498. 
Manuals,  of  Byzantine  Emperors,  94-96. 
Manumission,  171-183, 223  :  Board  (Con- 
silium) of,  180 ;  definition,  171 ;  his- 
tory, 172-8;  modes,  172-8,  229  (pro- 
cess)— formal  or  public  (justa,  legituna, 
publica,  Bolenmis),  178-7,  informal,  177- 

178,  distinctions  between  formal  and  in- 
formal, 178 ;  in  fraud  of  creditors,  178- 

179,  177  ;  legal  grounds  of,  180-81 ;  by 
masters  under  20,  180-81 ;  of  slaves 
nnder  30,  181-2  ;  restraints  on,  178-88. 
Inter  amicos,  177,  180 ;  censu,  174-5  ; 
per  epistolam,  177  ;  testamento,  175-7, 
180, 182  ;  per  vindiotam,  178-4, 180-81. 

Manus,  222-7,  5,  153,  171,  678  seq. :  de- 
finition, 222-3  ;  classification,  126-7-8, 
130,  135,  140 ;  how  acquired,  224-7 ; 
incapacitates  fr-om  contracting,  605, 
610  ;  relation  of  dos  to,  295-7  ;  release, 
227,  296  ;  remedies,  227. 

Manus^injectio,  17,  18,  1080-31,  974-5  ; 
militaris,  385, 1033  ;  manuum  consertio, 
976. 

Markets,  offences  as  to,  1067. 

Marriage,  224-6,  678-96  :  definition,  678, 
680 ;  as  contract,  682 ;  two  principal 
effects— liusband's  powers  over  wife, 
679,  and  over  children,  679  ;  freedom 
of  divorce,  679 ;  whose  consent  neces- 
sary, 680-1 ;  delivery  of  wife  to  husband, 
681-2;  impediments  to,  682-8;  who 
cannot  marry,  683 ;  who  can  marry, 
but  cannot  intermarry,  683  ;  modes— 
by  ooemptio  in  manum,  224-5,  by  oon- 
farreatio,  225,  by  usub,  225,  Mllennan 
on,  226  ;  under  mistake  as  to  status 
of  one  of  the  parties,  199-200  ;  dissolu- 
tu>n  of,  688-94. 

Master  of  ship— agency,  617-18  ;  liability 
(vicarious),  241. 

Materfamilias,  194,  222. 

Materia,  legacy  of,  910. 

Matema  bona,  298-294,  444,  858. 

Matrimonium,  678-96  ;  liberum,  601, 679 ; 
legitimatio  per  subsequens,  694. 

Matrona,  194,  222. 

Measures,  offences  as  to,  1067. 

Mediastinus,  165. 

Memoiy,  a  man's,  condemned,  1061. 

Mensores,  1013. 

Mente captus  (lunatic) — cura  of,  732  seq.; 


Mente  captus  {continu^* 
incapacity  to  contract,  606 ;  marriage 
of  child  of,  681. 

Meroes,  505,  509. 

Merchandise,  shipped,  loans  on,  474-5. 

Merger — ^in  mortgage,  447  ;  of  obligation, 
629-30,  649  ;  terminates  praedial  servi- 
tude, 422,  usufruct,  407.  See  Conf usio, 
Consolidatio. 

Merx  peculiaris,  604. 

Metallum,  in  opus  metalli,  170.  See 
Mines. 

Metus,  593-5. 

MiUUa,  442,  674. 

Minerals,  rights  of  usufructuary  in,  892. 

Mines,  the  (as  punishment),  170,  1061-5- 
7-8-9, 1070-71. 

Minors— contracts  of,  608  ;  cura  of,  732-5; 
relief  from  error  of  law,  660  ;  could  not 
be  tutores,  717  ;  could  rescind  a  title 
acquired  by  usucapio,  271. 

Minus  petitio,  995-7,  1018. 

MiHsio  in  poesessiooem,  138  note,  1087.    « 

Mistake,  199-200, 268, 270, 581-4,  657-61, 
894,928-6,1018.     See  Error. 

Modality:  in  contract — conditions,  586- 
592,  place,  584-5,  time,  585-6  ;  in  legacy 
— conditional  and  postponed,  980-41, 
place,  929-80,  time,  930;  in  trusts, 
895. 

Modestinus,  78. 

Modus,  in  legacy,  926-7,  934. 

Money  paid  by  mistake,  657-61,  894. 

Moneylenders.    See  ArgentariL 

MontanistcB,  1056. 

Mora»  494,  637,  653-4,  894,  903. 

Morals,  offences  against,  1067. 

Morbus,  500. 

Mores  (diutumi),  60,  119,  791,  1006; 
431  note. 

Mortgage,  430-48, 127  :  hUtory  of,  430-4  ; 
three  stages— ./b^oto,  431-4,  pigmut 
432-4,  hypoihecay  433-4 — successive,  but 
overlapping,  434.  See  PiducicB  con- 
tractiu.  Pignut  and  ffypotheca. 

Mosalcarum  et  Romanarum  Legum  Col- 
latio,  88. 

Mother  and  child— intestate  succession 
of,  855-7. 

Moveables,  232  ;  acquisition  of,  255  seq. ; 
alienation,  conveyance  of,  258  seq. ; 
dereliction  of,  257  ;  mortgage,  480  seq. ; 
offences  against  ownership  of,  232-49, 
1070-71 ;  possession,  341  seq. 

Muciana  cautio,  939. 

Muliercularius,  691. 

Mundus  muliebris,  legacy  of,  910. 

Munioipia,  82. 

Murder,  1069, 1062. 

Mutatio  rei,  effect  of — in  legacy,  951  ;  in 
mortgage,  447  ;  in  personal  servitude,  ' 
408  ;  in  pnedial  servitude,  423. 

Mutuum,  472-5,  527  seq.,  537. 
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Nabada  (treatise  on  Hindoo  law),  order 
of  topics  in,  122. 

Naturalis  (-&le)~»qaita8,  43,  60,  119, 
216 ;  creditor,  debitor  (see  Naturalis 
obligatio);  jus,  85-36, 117-19, 161,  ]  71 ; 
liber,  201  (of  concubinage),  203  (bom 
to  us ;  not  adopted) ;  obligatio,  454, 
853,  445,  602,  607,  658,  1018 ;  pater, 
209. 

Naufragium,  328  (theft). 

Navicularii,  866. 

Navigandi  jus  (on  another's  lake),  416. 

Necessarii,  969  ;  consilium  of,  6, 224, 735. 

Neoessitas,  453,  455. 

Negligence — contributory,  246-7  ;  reme- 
(Ues  for,  1 46, 1 54.  See  Diligence,  Culpa, 
Eesponsibility. 

Negotiorum  gestio,  661-6 :  how  consti* 
tuted,  663-6  ;  duties  of  gestor,  662-3, 
responsibility  for  aots,  668,  for  omis- 
sions, 662  ;  duties  of  principal,  668-4  ; 
gestor  could  not  sue  thief,  239  ;  reme- 
dies, 666. 

Nexum,  459,  58,  525-8,  530,  584,  1085. 

Nexus,  260,  1035  ;  nexi  liberatio,  641. 

Niebuhr,  50,  84, 106. 

Nomen,  Nomina  (debts) — arcaria,  467  ; 
nominum  oessio,  626-8 ;  liquida,  443, 
1018  ;  transcriptitia,  468,  466-71. 

Nomen  (name,  accusation) — nominis  de- 
latio,  58 ;  receptio,  59  (criminal  pro- 
ceedings). 

Nominatim,  774  (disherison). 

Nominatores,  716. 

Nomocanon,  of  John  of  Antioch,  92,  97. 

Non  liquet,  59. 

Notary.  207,  442,  504,  772. 

Novatio,  468-9,  560,  626-32,  1015. 

NovellsB—Julian's  Epitome,  92,  99  ;  Jus- 
tinian's, 92  ;  after  Justinian,  97  ;  after 
Theodosius,  87,  89. 

Noxa,  166-8,  193,  196-7,  248.  Noxa 
caput  sequitur,  167-8,  248,  888. 

Noxse  deditio  (see  NoxaliB). 

NoxaUs— actio,  184,  166-7,  197,  881,248- 
249  (pauperies),  utilis,  248;  deditio,  166- 
167,  disuse  of,  197,  compared  with  seiz- 
ing person  of  judgment  debtor,  1034. 
Noxalis  actio  caput  sequitur,  167, 
338. 

Noxia,  166-7  ;  compared  with  pauperies, 
248. 

Nudus  (-a,  -um) — ^jus  Quiritium,  265, 612  ; 
pactio,  pactum,  115,  548,  282  ;  pollid- 
tatio,  457  ;  proprietas,  384,  886,  394, 
404  ;  traditio,  288  ;  usus,  409. 

Numa,  laws  of,  1. 

Nuncupatio,  768-9,  846. 

Nuntiatio  opens  novi,  134  note. 

Nuntius,  in  contract,  622. 
'  NuptisB  justcB,  226,  678-96. 

Oath — condition  of  (in  legacy),  947  ;  de- 
cisoiy,  1005  ;  of  defendant,   1019-20 ; 


Oath  (conHnued). 
of  expert  (in  handwriting),   1059 ;  of 
traitor,  1066 ;  of  witness,  1060. 

Oblatio^-curie,  202 ;  offer  to  pay,  637. 

Obligatio— definition  and  ezplaoalioo, 
451-5  ;  in  Bracton,  115  ;  ciTilis,  454 ; 
classification,  124-8,  181,  185 ;  oondi. 
tional,  586-92,  572 ;  ex  oontncta  {met 
Contract) ;  damages  (measure  of),  65) 
seq.;  division  of  Gains,  455,  of  Justi- 
nian, 455 ;  extinction  or  discharge  of, 
632  seq.  ;  descent  of,  to  heirs,  650 ; 
honoraria,  454  ;  inutilii,  461-2-3»  5S1- 
5S5-6,  591-2-9,  600,  605-6,  624  ;  joint, 
551  eeq.;  ex  malefido  (see  Delictoin) ; 
naturalis,  454-5,  858,  445,  602,  607, 
658,  1018  (set-off) ;  novatio  of,  626-32 ; 
operarum,  466  ;  pnetoria,  454  ;  qnaai  ex 
contractu  (see  Quasi-contract) ;  qoasi 
ex  maleficio  (see  Quasi-delict) ;  reme- 
dies, 650  seq.;  in  solidnm,  551  seq.; 
sources  enumerated  by  Modestinns,4d5. 

Obscene  language,  150. 

Obsequium — to  parent,  676 ;  to  patroo, 
171,  667.  715. 

Occupatio,  255-7,  845-6. 

Offi:nces,  grouped,  1064-72. 

Officiales,  1013, 1043. 

Onera  realia,  on  things  bequeathed,  001. 

Oneris  ferendi  jus,  417,  426  (actio). 

Operse — filiommfamiliarum,  677  ;  locatio 
conductio  of,  511-14 ;  officiales— liber- 
torum  libertatis  causa  impositse — oper- 
arum obligatio,  668-70,  466,  639; 
servorum,  411. 

Ophitse,  1056. 

Optionia  legatum,  927. 

Optivus  tutor,  729. 

Opusculum  de  Jure  (Attaliatos),  96. 

Oraculum  sacrum,  204. 

Oratio,  75. 

Orbi,  798,  824.    See  Lex  Papia. 

Orcinus,  176, 183. 

Ordinarius,  165. 

Ordo  judiciorum.    See  FoxmnUe. 

Orichaicum,  229. 

Omamenta,  legacy  of,  910. 

Oi-tolan,  17,  50,  66,  90,  91,  95,  99 ;  on 
derivative  theory  of  stipulation,  587 
seq. 

Outlawry,  218,  187,  694,  795,  1061,  1065. 

Overbosfd,  goods  thrown,  514-16. 

Oves,  905. 

Ownership,  231-840, 19  :  definition  of  do- 
minium, 281 ;  abandonment  of  (der^- 
lictio),  257-8 ;  alienation,  power  of, 
259  (see  Alienation,  Conveyajioe) : 
among  aliens,  268-5  ;  animals,  duties  (if 
owners  of  (pauperies),  248-9  ;  bonita* 
rian  (in  bonis),  263-5,  612,  674,  713 : 
classification,  126,  130,  185,  140  ;  ooa- 
veyance— ex  jnre  civili  (mancipatio,  in 
jure  cessio,  usucapio,  adjudicatio,  lee». 
tum),  255,  258-74,^  ex  \are  gentium 
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Ownenhip  {continued). 

(ftccessio,  traditio,  prescriptio),  255, 
274-90,  agency  in,  322-5  ;  creation  of 
(oocapatio),255-7;  immoveables — frights 
of  owners,  249-55  ;  joint,  337-40,  519, 
558,612-13 ;  in  legacj->qualified,  910- 
912,  unqualified,  905-10 ;  limited,  394 
seq. ;  moveables — rights  of  owner,  232- 
249  ;  offences  against,  232-55, 1070-71  ; 
of  persons,  140,  223  ;  FrsBtorian  inno- 
vations, 263,  841  note  (analogy  of 
Inheritance);  Quiritarian,  265,  612, 
674,  713  ;  remedies,  335-47  ;  restraints 
— persons  that  cannot  be  owners,  290- 
295,  things  not  susceptible  of  ownership^ 
809-18  ;  under  XIL  Tables,  19. 


Paotio,  nnda,  548. 

Pactum,  457,  545  seq. :  enforced  by  ac- 
tion, 549-50  ;  adjectum,  547  ;  compared 
with  contractus,  546,  relation  to  crea- 
tion of  contract,  547-9,  to  dissolution 
of  contract,  546-7  ;  relation  to  delicts, 
546  ;  donationis,  550  ;  dotale,  601  ;  de 
constituenda  dote,  550  ;  de  constitute, 
566-76,  549 ;  in  continent!,  548 ;  his 
tory  of,  546-9 ;  ex  intervaUo,  548-50 
nudum,   115  (in  Bracton),   282,   548  . 
in  personam,  133  note,  643  ;  de  petendo, 
547,  de  non  petendo,  568,  576,  642-5, 
(Savigny  on)  643-4  ;  protimeseos,  503  ; 
de  quota  litis,  601 ;  in  rem,  133  note, 
643  ;  vestitum  (in  Bracton),  115. 
Pain,  infliction  of — ^when  constitutes  in- 
juria, 150-2  ;  by  paterfamilias,  190. 
Palatini,  293. 
Pandects,  the  (or  Digest),  90,  101,  123, 

139  ;  the  Florentine,  101. 
Pannormia,  99. 
Papinian,  77-78. 
Papinianistee,  80. 
Paraphema,  295. 
Parent  and  child.     See  Potestas  Patria, 

Emancipatio  (Emancipated  Child). 
Parricidium,  57, 1062. 
Pars  virilis,  662. 
Partiarius  legatarius,  820. 
Partition— of  inheritance,  259-60,  761-8, 
action  for  (see  Judicium  familiae  ercis- 
cunds) ;  form  of  legacy,  820. 
Partnership  (societas),  616-24  :  definition, 
516  ;  how  dissolved,  522-5;  how  formed, 
522  ;  kinds,  517-20  ;  Leonina  societas, 
516  ;  duties  of  partners  iiUer  m,  520-21 ; 
rights  and  duties  of  partners  in  relation 
to  third  parties,  521 ;  no  partner  could 
put  another  in  his  place,  522  ;  no  his- 
torical connection  with  nexum  or  slipu- 
latio,  535. 
Pascendi  jus,  416. 
Pasture,  right  of,  416. 
Pater — adoptivus,  209,  etc.;   fiduciarius, 
213,  712  ;  naturalis,  209,  etc. 


Paterfamilias,  5,  18,  194.  259  :  duties  of, 
196-7  ;  rights  of,  194-6.    See  Potestas. 

Paternity,  221-2. 

Patres,  10, 13  note  1,  26  ;  patrum  aucto- 
ritas,  13. 

Patria  potestas.     See  Potestas. 

Patricians,  the,  4,  24,  25. 

Fatriciatus,  220. 

Patron  and  client,  4. 

Patronus,  4,  30,  130,  138, 140.  Patron 
andfreedman,  666-76, 687  :  ingradtude 
of  freedman  to  patron,  how  punished, 
170 ;  intermarriage,  687 ;  rights  of 
patron,  667-70,  services  of  freedman, 
668-70— how  created,  670,  how  extin- 
guished, 670-1  ;  power  of  assignment 
of  patronage  rights  to  one  of  bis  chil- 
dren, 870-71 ;  remedies,  671-2  ;  intes- 
tate succession  of  patron  to  freedman, 
866-74,  of  relatives  of  patron,  669, 870  ; 
tutela,  711-12. 

Paul,  78. 

Pauperies,  248-9,  331. 

Peooris  ad  aquam  appulBUS,416,  425. 

PecuUtus,  57,  1071,  1062,  1067. 

Peculiaris— creditor,  910  ;  roerx,  604. 

Peculium — adventitium,  293-4  ;  castrense, 
292-5,  605-6,  853,  855  (legacy  of), 
910-11  ;  of  tcee  person  in  mancipio, 
295  ;  profectitium,  294  ;  quasi  -  cas- 
trense, 293,  797, 850,  853  ;  of  slave,  33, 
157,  290-1,  (in  contract)  603-4,  871, 
(legacy  of)  906,  910-11  ;  of  wife,  295. 

Peounia — compared  with  Familia;  con- 
stituta,  566-76  ;  credita,  464,  572 ;  non 
numerata,  470-71 ;  pecuniae  residuae 
crimen,  57  (note  4) ;  trajectitia,  474, 
653. 

Pecus,  905.  Pecoris  ad  aquam  appulsus, 
416,  425. 

Pedanei  judices,  73-74. 

Pegasiana  quarta,  815,  820. 

Pegasians,  77. 

P^alty — in  contract,  651-2  ;  for  injuria, 
154-6 ;  legacy  left  by  way  of,  944-5 ; 
for  harbouring  runaway  slaves,  163 ; 
in  stipulations,  651-2 ;  for  suit  impro- 
perly brought,  1020-21,  or  improperly 
defended,  1019-20. 

Pensio,  507,  427,  429. 

Fenus,  909. 

Per  aversionem,  512. 

Per  capita,  835,  857,  864-6. 

Per  stirpes,  835,  864. 

Perceptio  fructunm,  398,  336. 

PerdueUio,  57, 1065. 

Peregrini,  30,  34,  38,  51,  129,  130, 169, 
186-8 ;  dedititii,  675  ;  is  Bonorum 
possessio  to  be  traced  to  the  needs  of  1 
846-8  ;  view  that  Interdicts  were  first 
introduced  to  protect  proprietary  rights 
of,  367  ;  could  not  marry  Roman 
citizens,  688 ;  nomina  transcriptitia, 
469  ;   potestas,    189  ;  stipulatio,  461 ; 
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Feregrini  {eontinued), 
trustB,  824  ;  succeesion  of,  846-7  ;  could 
not  be  tutores,  717  ;  wills,  794-5. 

Peremptory  —  edictum,  1008  ;  exceptio, 
990-91,  1017. 

Performance  of  contract,  683  seq. ;  impos- 
sibility of  (when  equivalent  to  actual 
performance),  637-8. 

Periculum  rei,  286-6,  494-6,  664. 

Perjury,  1068,  1066. 

Permutatio,  641. 

Persecutio,  490, 1013. 

Persona — meanings  of,  160 ;  alieni,  sui 
juris,  128,  193-4  ;  jus  de  persoms,  113, 
124-6,  129  ;  publioa,  207  ;  a  slave  was 
a,  160. 

Petere  minus,  plus,  996-7, 1018. 

Petitio — opposed  to  actio,  and  to  inter- 
dictum,  1001,  1018  ;  hereditatis,  884  ; 
hereditatis  possessorla,  834.  Minus 
petitio,  plus  petitio,  996-7,  1018. 

Petri  Exceptiones  Legum  Romanarum, 
100. 

Pictures,  accession  to,  279-80. 

Pietas,  668,  677,  726. 

Pignoris  capio,  1044,  970,  974-6. 

Pignorum  distractio,  437. 

Pignusand  Hypotbeca,436  8eq.,432-4,341- 
342, 382:  creation  of,  433-6— hypotbeca, 
pignus,  433,  tacita  hypotbeca,  443-6, 
hypothec,  rural,  urban,  444  ;  in  respect 
of  what  obligations  could  a  hypothec  be 
contracted?  446;  creditors  —  concur- 
rent and  subsequent,  440  seq.,  duties 
to  debtors,  439-40,  priority,  440-42, 
exceptions  to  rule  of  priority,  442-3, 
rights  of,  436-8  ;  debtors — duties  of,  to 
creditors,  439-40,  remain  owners,  438-9, 
rights  of,  438-40 ;  definition  and  dis- 
tinction, 436 ;  expenses  on  property 
hypothecated,  440  ;  foreclosure,  437-8  ; 
history  of,  627  seq.;  no  registration  of 
mortgages,  442 ;  release  or  extinction 
of  hypothec,  446-7  ;  remedies,  447  ; 
what  rights  may  or  may  not  be  hypo- 
thecated, 446 ;  sale  of  pledge,  437  ; 
tacita  h3'potheca,  443. 

Pileus,  177. 

Pistrinum,  674. 

Place — of  judicial  proceedings,  61,  62  ;  of 
performance  of  contract,  584-6,  of 
legacy,  929-30. 

Placita  principum,  119,  120. 

Plagium,  1069. 

Plebeians,  the  (Plebs),  4,  5,  11,  12,  24, 
25,  28,  119  ;  concilium  of,  26  note  1 ; 
decrees  of,  26,  60,  76,  119-20  ;  tribunes 
of,  13,  26,  70. 

Plebis  ooncUium,  26  note  1. 

Plebiscita,  26,  60,  75,  119-26. 

Plus-petitio,  996-7, 1018. 

Poena,  22.     See  Penalty. 

Poense  servus,  170,  162,  2X6. 

PoUicitatio,  467. 


Polygamy,  678. 

Pontiffs,  the,  10,  63. 

Populiscitum,  60. 

Popnlus  BomanuB,  4,  9. 

Portio  —  hereditaria,      814  ; 
780-86. 

Possession,  341-93,  19 :  accewio  po«e»- 
sionis,  266. 

Acquisition  of,  343-9:  agency  in, 
362-4 ;  physical  fact  (corpus)  re- 
quisite in,  343-8,  free  dealing 
essential,  343,  obstacles  to  free 
dealing,  343-4,  occupation  a  mat- 
ter of  degree,  344-6,  aoquisatioQ 
of  things  not  before  poeseased, 
345-6,  transfer  of  posseasioa  (tia- 
ditio),  346-8,  delivery  longa  manu, 
348 ;  intention  (animut)  requisite 
in,  348-9,  delivery  brevi  mano, 
349  ;  restraints  on — as  to  peraoos, 
349-50,  as  to  things,  349. 
Adverse,  362  seq.;  agency,  378 — in 
acquisition  of,  852-4,  in  loss  of, 
364-7  ;  ambiguity  of  poweasio, 
379  ;  animus — domini,  S75-S8, 
tenendi,  878,  341,  348-9. 
Animus  domini,  375-88 :  originally 
necessary  for  interdict  protection, 
375-7 ;  extension  of  interdicts  to 
personal  and  predial  servitudes, 
376 ;  further  extension  (to  de- 
positees, borrowers,  tenants)  con- 
venient, but  not  necessary,  876-7  ; 
errors  of  German  writen»  877. 
Possession  without  animus  domini, 
379  seq.:  Cases  where  poeseanoo 
(name  and  thing)  is  admitted 
in  absence  of  animus  dosnini, 
380-4 — precarium,  380-2,  pignca, 
382,  emphyteusis,  superficies,  se- 
questratio,  383 ;  Gases  where 
possession  without  animus  domini 
is  denied  in  name  but  admitted 
in  fact — QtMMt-jMMsewio,  3S4  seq. — 
personal  servitudes  (ususfnictua), 
384-6,  affirmative  pnedial  servi- 
tudes, 386-8. 
Basis,  true  philosophical,  378  ;  nemo 
sibi  ipse  causam  possessionis 
mutare  potest,  362  ;  Bonoram 
possesdo  (q.v.) ;  dvilis,  342  ; 
clandestina,  361,  371 ;  corp<His, 
392  ;  definition,  341  ;  deliveiy 
brevi  manu,  349,  longa  manu, 
348  ;  derivative  (Savigny),  391-2; 
how  far  adopted  in  EngKsh  law, 
113  ;  bona,  mala  fide,  237,  247-8, 
268-9,  277.  279,  336,  341-2.  898, 
886-6;  a  fact  or  a  right?  879; 
historjr  of,  362-388 ;  ignoranti  non 
.  adquiritur,  861 ;  of  incerta  pan, 
361 ;  injusta,  860,  365,  871,  375, 
381. 
Interdicts:  animus  domini,  376-88 
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Posseasion  {eontinufd). 

(above) ;  aasiBted  adverse  poaaes- 
son,  S63-4,  but  were  introduced, 
not  for  such  possessors,  bat  for 
persons  holding  innocently  against 
all  the  world,  bat  having  no  title 
by  the  civil  law,  864 ;  poesessio 
simply,  or  possidere,  protected  by, 
842,  poesessio  naturalis  not  pro- 
tected by,  842;  Uti  pomdetis 
and  Utrubi,  866-74  (see  under 
Interdictum). 
Juris,  892 ;  jus  possessionis,  892 ; 
justa,  860,  865,  871,  875,  881; 
longi  temporis  (prescription),  288- 
290  ;  loss  of,  850-52,  agency  in  loss 
of,  854-7 ;  maxims  (certain  general) 
explained,  859-62 ;  mere  (attitude 
of  law  to),  863 ;  missio  in  pos- 
sessionem (bankruptcy),  1087-8  ; 
naturalis,  842,  not  protected  by 
interdicts,  842  ;  distinguished  from 
ownership,  359,  862-8,  why  ques- 
tions of,  took  precedence  of  ques- 
tions of  ownership,  864-5 ;  pro 
herede,  269  ;  pro  possessore,  885  ; 
not  to  be  confused  with  proprietas, 
859-60  ;  quasi  -  poesessio,  884-8  ; 
ex  jure  Qniritium,  1088  ;  remedies, 
857-9  ;  rights  and  remedies  of  pos- 
sessor, 842 ;  a  right  or  a  fact  ? 
879 ;  of  same  thing  in  solidum, 
861-2  ;  title  no  defence,  875  ; 
transfer  of  (traditio),  846-8 ;  vacua, 
868,  900 ;  vitia  of,  vitiosa,  360, 865, 
871,  375,  881,  390 ;  what  cannot 
be  acquired,  349-50  ;  who  cannot 
acquire,  349. 
Poaseasor— See  Possession ;  bona,  mala 
fide,  237,  247-8,  268-9,  277,  279,  336, 
841-2,  398,  885-6  ;  rights  and  remedies 
of,  342. 
Foaaeaaoria  hereditatia  petitio,  848. 
Possessorium  constitutum,  352. 
Postliminium,  33,  215-17,  714,  795,  885  ; 

activam,  passivum,  216. 

Postulatlo — actionis,    983  ;    in    criminal 

court,  58  ;  judicis,  978,  975,  37,  48-49. 

Postumi^alieni,  798-9, 895, 923  ;  Aquili- 

ani,  777  ;  disherison  of,  777  ;  extranei, 

798  ;  intestate  succession  of,   833-4 ; 

Vellseani,  778. 

Potestas,     dominica,     171,      184.      See 

Slavery. 
Potestas  pataria,  188-223,  5, 18, 158,  679  : 
how  acquired,  197-211,  over  one's  own 
issue,  197-203,  over  another's  issue  (Ar- 
rogation.  Adoption),  203-7  ;  aoqaisition 
through,  823-4, 127, 294,  605-6, 610-11; 
•  characteristics,  nature  of,  189-193;  daa- 
aification  of,  126-30,  185,  140  ;  effects 
on  contract,  605-6,  610-11 ;  definition, 
188;  duties  of  paterfamilias,  196-7; 
determined  the  legal   constitution  of 


Potestas  patria  {conHnued), 
Roman  family,  198;  divorce,  689; 
forfeiture  of,  220  ;  inheritance,  774-9, 
833-5 ;  loans  to  persons  under,  82, 
473-4,  660 ;  Sir  H.  S.  Maine  on,  189 ; 
maniage,  678  seq. ;  not  (as  the  Boman 
jurists  thought)  peculiar  to  Rome,  189 ; 
property,  292-4,  323-4,  127  ;  powers  of 
father,  188-193  ;  release  from,  212-21 ; 
remedies,  221-2 ;  rights  of  pater- 
famUias,  194-6  ;  tutela,  708-10. 

Pothier,  108,  104, 128. 

Power  of  appointment,  823,  941. 

Proeceptionem,  legacy  per,  869-94,  897. 

Prasde  Utis  et  vindiciarum,  stipulation 
pro,  982-3  ;  prssdes  litis  et  vindidarum, 
976-7,  982. 

PrsBdiatura,  270. 

PrsBdium — 414  note;  dominans,  412 
dotale,  299 ;  Italica,  287  (delivery) ; 
provinciale,  261,  272;  rusticum,  414, 
441,  507 ;  serviens,  412  ;  stipendiaria, 
tributaria,  287  (delivery) ;  urbana,  414, 
507 ;  vidua,  413.  See  Servitudes, 
prtsdial. 

Pnefectune,  32;  Praetorian  (Gonstantine), 
74. 

Prsefectus — juri  dicundo,  32  ;  morum,  29, 
71 ;  PrjBtorio,  72 ;  urbi,  69,  71,  72 ; 
vigilum,  674. 

Prsejudicium,  1004. 

Prselegatum,  787,  813-15,  891. 

Prsscriptio.     See  Prescription. 

Praescriptiones,  992. 

Prseses  provinciss,  44,  67,  72 ;  •xtortion 
by,  1063 ;  restriction  on  marriage  of, 
687,  695,  882  ;  refusal  to  give  place  to 
successor,  1067 ;  jurisdiction  over  trusts, 
887,  896. 

Prcestare,  453. 

Prsesumptiones— facti,  1058;  juris, 
1058-9  ;  juris  et  de  jure,  1058. 

Prseteritio  of  sui  heredes,  etc.,  776-7. 

Prsetexta,  150. 

Prstor,  84-48,  70,  and  ptusim :  his  edict, 
84-85,  123,  and  passim  (see  Edict  of 
Praetor) ;  fideicommissarius,  66,  67,  70, 
811,  887,  896, 1013  ;  influence,  40-41 ; 
innovations  in  law  of  inheritance, 
841-2  note,  840-63,  of  ownership, 
841-2  note  ;  imperium  and  jurisdictio, 
41-42;  peregrinus,  81,  84,  38,  70, 
868,  980 ;  tutelaris,  70 ;  urbanus,  34, 
70. 

Prsetores  (consules),  11. 

PrsBvaricatio,  1067. 

Precarium,  411-12,  341-2,  861,  880-82. 

Predous  stones,  256  (occupatio). 

Prescription — in  actions,  648-9;  in 
Bracton,  114 ;  creates  emphyteusiB, 
428 ;  of  liberty,  185 ;  of  marriage 
(usus),  225 ;  of  mortgage,  447 ;  as 
extinction  of  obligation,  645-9 ;  in 
regard    to   property,^  288::^0,    646-6; 
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Prescription  {continued). 

creates  servitudes,  419  ;  in  suretyship, 
576 ;  as  to  wills,  807,  884. 

Present  (—in  same  province),  290. 

President  of  Province,  44,  67,  72,  687, 
695,  882,  887,  896. 

Presumptions — of  fact  and  law,  1058; 
death  of  heir  and  legatee,  928-9. 

Pretium  —  affectionis,  881 ;  verum  rei, 
651. 

Priests,  colleges  or  guilds  of,  10. 

Primogeniture,  889. 

Principal  and  agent    See  Agency. 

PrindpaUter  (Gains  4,  138),  41. 

Priority  among  creditors,  748,  755-6. 

Pro  donate,  dote,  emptore,  legato,  solato, 
288. 

Fro  herede  gerendo,  877-9. 

Pro  judicato,  1081. 

Pro  religiose,  316. 

Probatio  anniculi,  198,  673. 

ProbroscB  feminee,  802. 

Procedure,  967-1060.  Extraordinary, 
1012-29 ;  transition  from  ordo  judi- 
dorum,  1012-18  ;  outline  of  proceed- 
ings, 1018-14;  litis  contestatio,  1014-16; 
pleading  and  defences  (exoeptiones), 
1016-1017  ;  set-off,  1017-18  ;  variance, 
1018-19.  Formulary  (see  Formnls), 
980-1011.   Legis  actiones  (q.v.),  967-80. 

Prochiron,  94  ;  Auctum,  96. 

Procinctus,  766 ;  testamentum  in  pro- 
cinctu  factum,  766-7. 

Proconsules,  SO,  44,  72,  74. 

Proculians,  77.    See  Sabinians. 

Procurator,  1022-8 :  appointment  of, 
1027, 1022-3 ;  who  could  not  be,  1027-8  ; 
change  or  dismissal  of,  1028  ;  compared 
with  cognitor,  1022-3 ;  duties  of  de- 
fendant's, 1026-7,  of  pUuntirs,  1025  ; 
how  introduced  by  formulary  pro- 
cedure, 1022  ;  gave  security,  1023-4. 
Caasaris,  73  ;  in  suam  rem,  576,  628, 
760, 1032. 

Prodigi — incapacity  to  contract,  609  ; 
cura  of,  732  seq. ;  decisory  oath,  1006 ; 
testament!  factio,  797,  803. 

Prohibitive  impediments,  683. 

Projiciendl  jus,  419. 

Proletarius,  968-9,  9,  17. 

ProlytsB,  80, 

Promise — to  give,  550  ;  illegal,  600  1 ; 
impossible,  598-600 ;  of  marriage 
(breach  of),  525  ;  in  stipulation,  460-62  ; 
voluntary,  318-19. 

Promiser.    See  Reus. 

Promptuarium,  of  Hatmenopulos,  97. 

Proof— burden  of,  1057-8,  in  condictio 
indebiti,  661 ;  in  utilis  actio  tutelse 
directa,  725 ;  definition,  1050.  See 
Evidence,  Testimony. 

Property — classification,  135  ;  confisca- 
tion of,  1065,  1068-9;  damage  to 
(damnum    injuria),    242;     execution 


Property  {corUinued). 
against,  1042-4  ;  family,  see  FamiEa; 
mivate  (origin  of),  258  ;  real   (under 
XIL  Tables),  20 ;  symbol  of  (hasU), 
259.    See  Ownership. 

Prophets,  punbhed,  IWS, 

Proprsstor,  30,  34. 

Proprietas  —  contrasted  with  poascaos 
359  ;  nuda,  384  note,  386,  394,  404. 

Prorogationis  clausula,  930. 

Prosecution,  malidous,  1065. 

Prospectus,  418. 

Protectom,  419. 

Protegendi  jus,  419. 

Protimeseoe  (pactum),  503. 

Provinces,  30,  72,  74. 

Provincial — ^finance  ministerJS;  governor, 
44,  67,  72,  687,  695.  882,  887.  896^ 
magistrates,  44,  72-74  ;  solnm,  272. 

Provisioos,  legacy  of,  909. 

Provocatio,  13,  23,  26,  30, 1045. 

Prudentium  Responsa,  60,  76,  119-21. 

Psaltenum,  148. 

Pubertas,  722-3;  plena  (full),  211; 
Pubertate  proximus,  701. 

Publica  judida,  74-75. 

Publicani,  45,  1073. 

Publicatio,  523,  1039. 

Punishments  for  offences,  1064-72  :  bodily 
harm,  1068-9 ;  capital,  noa-capital, 
1064-5;  chastity,  1070;  contract, 
1071 ;  corporal,  1065,  1067  ;  decency, 
1067-8  ;  duties,  for  violatiofn  of  abso- 
lute, 1065-8,  reUtive,  1063-72;  ex- 
chequer, 1067  ;  government,  stability 
or  prerogatives  of,  1066 ;  inheritanee, 
1072;  justice,  administration  of,  1066-7; 
liberty,  personal,  1069 ;  markets, 
measures,  1067 ;  morals,  1067 -S ; 
ownership,  1070-71,  owners  of  slaves, 
1070,  as  to  things  not  subject  to  owner- 
ship, 1071 ;  against  public  force,  1066, 
by  public  servants,  1067,  against  public 
tranquillity,  1066;  religion,  1068; 
security,  external,  1065  ;  status,  1071-2: 
treason,  1065-6  ;  weights,  1067  ;  wills, 
1072  ;  witchcraft,  1068.     See  Offenco. 

Pupillares  usurse,  728-4. 

Pupillus — in  contract  (incapadty  of),  607  ; 
co-tutor's  authority,  706 ;  sometimes 
receives  curator,  732-3  ;  legal  incapa- 
dties  of,  699-701,  how  far  removed  by 
tutor,  701-2;  decisory  oath,  1006; 
promise  without  tutor's  ssnction,  607 ; 
poperty,  administration  by  tutor,  702, 
by  contutor,  706-8 ;  rem  salvam  fore 
pupillo,  716.  See  Tutor,  Contator, 
impubes. 

QUiBSTiONES,  44,  56 ;  perpeluae,  S4,  44, 

56-60,  74,  1045. 
Quaestores,  12,  25  ;  criminal  judges,  56; 

parriddii,   12,  56 ;  provincial,  44,  73 

(imperial). 
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t^iSBBias,  51V 

Quanti  actoris  interest,  424, 651 . 

Quanti  ea  res  est,  651. 

Quantum  facere  potest,  307,  524,  651, 
668. 

Quantum  locupletior  factus  eat,  in,  700. 

Quarta— Antonina  (or  Divi  Pii),  207, 781  ; 
Falcidia,  750-2,  760,  819-20,  882-8; 
Pegasiana,  815,  820 ;  Trebelliana, 
820-21. 

Quasi-contract,  138,  127,  131,  655-66, 
456  ;  -delict,  131,  150,  153 ;  -possessio, 
384  seq.,  392  ;  -relationship  (in  refer- 
ence to  prohibition  of  marriage),  687  ; 
-usufruct,  897-8. 

Querela  inofficiosi  teetameuti,  780-82, 
786,  883-4. 

Quinquaginta  Decisiones,  90. 

Quiritarian  ownership.  See  Jus  Quiri- 
tium. 

Quota  iltis,  pactum  de,  601. 


Kape,  188, 1070. 

Rapina,  166.    See  Bona  vi  rapta. 

Rate — sewers,  901  (legacy) ;  water,  901 
(legacy). 

Ratis  vel  navis  expugnata,  328  (theft). 

Reasonable  time,  585-6. 

Receipts,  428. 

Receptitia  actio,  566-7. 

Receptio  nominis,  59. 

Recognisances  (vadimonia),  985,  972. 

Rectors,  74. 

Recuperatores,  38,  44,  51,  981,  985,  998, 
1007,  1010. 

Redemptor  operis,  511. 

Redhibitio,  505,  498  seq. 

Reditus,  507,  427,  912. 

Regal  period,  institutions  of  the,  1. 

Regula  Catoniana,  948. 

Relatio,  1048. 

Relationship  —  names  and  degrees  of, 
830-32 ;  quasi-,  687. 

Release — of  obligation,  638-44  (formal), 
642-5  (non-formal). 

Relegatio,  218-19,  1065,  1061,  1067-72. 

Relevance — legal  and  logical,  1052-3. 

Religion,  Roman,  10;  punishments  for 
offences  against,  1068. 

Relocatio,  514. 

Rem  salvam  fore  pupillo,  716. 

Eemancipatio,  227. 

Bemissio — pignoris,  446  ;  of  rent,  509  ; 
of  servitude,  422. 

Rent — of  emphyteusis,  427-8 ;  of  farm 
(reditus),  509,  427,  912  ;  ground  (sola- 
rium), 403,  901  (legacy) ;  remission  of, 
509;  of  state  lands  (vectigal),  901 
(legacy) ;  of  superficies,  429. 

Repairs — of  hired  thing  (house,  etc.), 
508-9 ;  interdict  for,  in  case  of  servi- 
tudes, 424-5  ;  of  ship,  515  ;  by  usuary, 
410 ;  by  usufructuary,  402. 
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Repetunds,  45, 57  note  1, 1071,1062,1067. 

Replicatio,  991-2. 

ReprsBsentatio,  914. 

Republican  institutions,  early,  11. 

Repudiimi,  689. 

Reputation,  offences  against,  148-9, 1069- 
1070.     See  Existimatio. 

Res — law  concerning,  113,  124,  126  (see 
Ownership).  .^IstimatsB,  298 ;  com- 
munes, 126,  309-10;  corporales,  126, 
287,  913;  divini  juris,  315-18,  349, 
126;  fungibilea,  286,  930;  furtiva, 
325,  273;  hereditaria,  757;  im- 
mobiles,  249  seq.,  262,  274  (vi 
poBsessn),  332-3  (protection  of  rights 
to) ;  incorporales,  287,  913 ;  judicata, 
60,  119,  1015;  in  judicium  deduct^ 
1015;  legacy  of,  913,  930;  litigiusa, 
1016 ;  mancipi,  nee  mandpi,  260-62, 
287  (delivery),  890  ;  mobiles,  232  seq., 
325  ;  se  moventee,  325,  881 ;  nulliuH, 
256-7 ;  in  nostro  patrimonio,  extra 
nostrum  patrimonium  (J.  2,  1,  pr.) ; 
persons  regarded  as,  127 ;  publics, 
310-14,  849,  126;  religioeae,  315-17, 
256  ;  sacrae,  315,  256  ;  sanctte,  317-18, 
256  ;  singuliee,  314  ;  singulorum,  314  ; 
universitatis,  314-15,  156  ;  vi  posseasae, 
274. 

Res  perit  domino,  285. 

Rescripta,  imperial,  76,  198,  203. 

Respondere,  of  jurisconsult,  54. 

Responsa  prudentium,  53-55,  60,  76-79, 
119-21. 

Responsibility — in  agency  (negotiorum 
gestio),  662-3 ;  for  bodily  harm,  146; 
in  commodatum,  477  ;  in  deposit,  480 ; 
of  heir,  as  to  trusts,  816 ;  in  hire, 
508-18 ;  in  mandate,  487  ;  of  person 
charged  with  legacy,  903 ;  in  sale, 
494-5, 502  ;  of  tutor,  704, 707, 722, 724  ; 
vicarious,  for  wrongs,  153-4. 

Reetipuhfctio,  975,  999,  1002,  1020-21. 

Restitutio— of  dos,  304-8,  547 ;  of  in- 
heritance under  a  fideicommissum, 
812 ;  in  integrum,  41,  593,  608,  743, 
991,  1028  ;  natalium,  671 ;  ob  causam, 
ob  conditionem,  ob  indebitum,  ob  rem, 
ob  transactionem,  656 ;  trusts  inter 
vivos  (quasi-contract),  656. 

Reus,  454 ;  promittendi  or  promittendo, 
454,  460,  duo,  555  ;  stipulandi  or  stipu- 
lando,  454,  460,  duo,  555. 

Reverentia — to  parent,  676 ;  to  patron, 
667. 

Rex,  8  ;  sacrorum,  or  sacrificulus,  12, 52, 
225. 

Rights  and  duties,  the  basis  of  the  classi* 
fication  in  this  work,  132  ;  divisions  of 
132-3. 

Rights — in  personam,  133,  classes,  137-8, 
exposition  in  detail,  451  seq. ;  in  rem, 
133,  137-8,  classes,  134-5,  exposition  in 
detail.  145-448.  r^^^^T^ 
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Ringfi,  right  to  wear  gold,  670-1. 

Itipa  (river-bank),  813. 

Rivers,  313-14,  810 :  bank  defined,  813, 
use  of  bank,  810 ;  right 'of  fiahing  in, 
810 ;  navigation  of,  313. 

lUvm  (stream),  818. 

Roads— private,  811  ;  public,  811-18. 

Robbery,  241,  330, 1070. 

Roman — commonwealth  (beginnings  of), 
8 ;  history  (early),  1 ;  Law — ^in  Eng- 
land, 107-116,  in  France,  108,  in  Gaul, 
99,  in  Germany,  104-6,  in  Holland. 
104,  in  Italy,  98,  in  Scotland,  107, 
in  Spain,  106-7— schools  of,  97-80, 
sources  of,  60,  75,  119-21 ;  population, 
(early  divisions  of),  4. 

Rustid,  wiUs  of,  772. 

Ruta  csMa,  494,  502. 

Sabinians  and  Proculians,  77  :  on  aliens 
and  nomina  transcriptitia,  469  ;  animalB 
as  res  mancipi,  261 ;  conditions  (per- 
formance of),  588  ;  damages  under  lex 
Aquilia,  380-81  ;  disherison  of  sons, 
776  ;  error  of  law,  660  ;  fideicommissa, 
894  ;  formula  arbitraria,  999  ;  heredes 
necessarii,  875 ;  in  jure  oessio  of  in- 
heritance by  heres  suus  et  necessarius. 
881-2 ;  absolutoria  judicia,  1009 ;  legacy 
— with  impossible  conditions,  591,  per 
prsceptionem,  892,  894,  per  vindica- 
tionem,  889-90,  place  of  (in  will),  894  ; 
can  slave  of  sole  heir  be  legatee  ?  948  ; 
should  a  son  surrendered  ex  causa 
noxall  be  mancipated  thrice,  or  only 
once?  196-7;  mandate  (performance 
of),  486  ;  age  of  puberty,  722  ;  sale- 
ought  tiie  bona  fides  necessary  for 
usucapio  exist  at  sale  or  at  deliveiy  f 
268-9,  barter  and  sale,  491,  price  to  be 
fixed  by  third  party,  491 ;  slave  (see 
below,  under  Stipulation),— If  another's 
slave  or  son  wrongs  me  and  then 
comes  under  my  potestas,  does  the 
action  fall  through,  or  is  it  only  in 
abeyance?  119;  solutio,  688;  specifi- 
catio,  280 ;  sponsor,  629-80  ;  stipula- 
tion— ^for  self  and  another  (in  whose 
power  we  are  not),  628-4,  of  slave 
hereditatis  jaeentis,  614,  of  slave  held 
in  joint  ownership,  by  order  of  one 
master  only,  612 ;  usucapio,  268-9 ; 
osus,  410. 

Sacra— family  (privata),  205,  225,  746-7  ; 
gentilitia,  839 ;  sacrorum  detestatio, 
766. 

Sacramentum,  28,  37,  49  ;  364-8,  374  ; 
976-8,  967.  981-4,  1000-1,  1007,  1014, 
1019. 

Sttcrifioe — of  child,  1069  ;  to  injure  a 
neighbour,  1068. 

Saorilegium,  57  note  4,  1071. 

Sacrum  oraculum,  204. 

SaAe{emptio-vendUio),  A90-505;  colourable 


Sale  {ccnHnued). 

(imaginaria),  492;  definition,  490; 
differs  from  barter,  491,  from  exchaa^ 
541,  from  letting  on  hire,  506  ;  duties 
and  rights,  492-504,  obligation  to  de- 
liver, 492-4,  delivery,  284-5,  to  aocaept 
delivery,  508,  expenses  prior  to  delivery, 
508,  prior  responsibility,  494-5,  by 
agreement,  502 ;  eviction,  493,  495-8, 
502;  faults  in  thing  sold— edict  of 
Cumle  JBdile,  498-502 ;  fictittous  (see 
Mancipatio) ;  contract  how  formed,  504 ; 
history  of,  534-5  ;  poeseasoiy  interdicts, 
bearing  of  law  of  sale  on  introductioo 
of,  868-9;  of  mortgage— by  creditor, 
487,  by  debtor,  488  ;  pre-emptioo,  503 ; 
price,  491-2 ;  produce  and  aecogaioDs, 
285  ;  remedies,  504-5  ;  risk  (pericolum 
rei),  285-6 ;  of  debtor's  universal  suc- 
cession, 1036-42 ;  warranty,  501 

Saltuarius,  404. 

Salvius  Julianus,  35,  75,  77,  88. 

Samaritse,  1056. 

Sanctio,  817-18. 

Sanction,  the  sodal,  481  note. 

Sanguinolenti,  192. 

Satisdatio — required  from  agents,  1023-6  ; 
from  ohUd  (impubes),  886 ;  for  ooste, 
1047  ;  from  curators,  784, 1028-6  ;  from 
defendant  acting  suo  nomine,  10*24. 
acting  alieno  nomine,  1024 ;  for  resti- 
tution of  doif  574 ;  judicatom  solvi 
1028-6 ;  from  poasessor,  1023-6  ;  from 
procurator,  1024  ;  de  rato,  1023,  1025 ; 
from  tutoxes,  715-6,  724,  1023-5. 

Savigny,  100-2,  104-8 ;  on  agency,  661 ; 
formulee  reconstructed,  1003-4 ;  on 
relief  in  non-essential  error,  582-4  ;  on 
pactum  de  non  petendo,  648-4  ;  on  place 
of  performance  of  contract^  584  ;  on 
possession  (critidsm  of),  888-93 ;  on 
stipulation,  537  seq. 

Scholia— on  Basilica,  96,  antiqua,  96. 

Schools  of  law,  79-80. 

Scribentes,  the,  102. 

Scribere,  of  jurisconsults,  55. 

Soriniarii,  298. 

Scripturie  captatoris,  947. 

Sea-shore  —  extent^  810;  public  use, 
809-10. 

Secretaria,  52. 

Sectio  bonorum,  1086. 

Sectores  bonorum,  1036. 

Security.     See  Satisdatio,  Cautia 

Secutorium  judicium,  1002. 

Seditious  gathering,  21,  1066w 

Seduction,  149-150. 

Self-defence — ^how  far  force  was  permitted 
in,  151. 

Semestria,  71,  720. 

Senate,  the,  7,  12 ;  removal  from,  1065. 

Senators,  restriction  on  marriage  of,  6$?. 

Senatns  auctoritas,  65,  77. 

Senatus-consultum,   13(   60.  65,   75,   81- 
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SeDataa-consultum  (eontinued). 

88,  119-20  ;  Afinianum  [lead,  for 
"  Sabinumum  "],  88, 858  ;  Apronianum, 
88,  799  ;  Calvitiaiiam  or  Galvinanmn, 
82;  Glaudianum  (cohabitation),  82, 
169,  187, 188,  215,  740 ;  (jus  honorum) 
82  ;  (marriage)  82,  798  ;  Dasumianum, 
88, 186  ;  de  aedificiis  non  diruendis,  82 ; 
do  aquGBdnctibtiB,  81 ;  de  coUegiis,  81 ; 
de  GyzioeniB,  88  ;  de  India  asecularibus, 
81,  82;  de  meziBe  Augusto,  81;  de 
mundinis  saltua  Beguensis,  88  ;  auctore 
Hadriano,  88 ;  Jandanuin,  88,  186 ; 
JuventianuxD,  88 ;  Largianum,  82, 
872-4 ;  Libonianrim,  81  ;  Macedoni- 
anum,  82,  478-4,  660  ;  temp.  Maroi  et 
Gommodi,  687-8  ;  Maximo  etTuberone 
0088.  factum  (wife  of  Flamen  Dialis), 
81  ;  Neronianum,  82,  890-92 ;  Orphi- 
tianum,  83,  857  ;  Fegasianum,  82,  815, 
819-21,  812,  828-4  ;  Pegaso  et  Pusione 
CO8S.  factum  (favourable  to  certain 
Latini),  82,  678  ;  Pemicianum  or  Per- 
sicianum,  82,  798 ;  Plancianum  (fidei- 
commissa),  83  ;  (liberi)  88, 222  ;  Rubri- 
unum,  88,  186  ;  Bufo  et  Scapula  cobs. 
factum  (temp.  Glaudii),  870-71 ;  Sabini- 
anum,  88,  853  [read  Afinianum] ;  Sil- 
anianum,  81,  888;  TertuUianum,  88, 
674,  855-7,  887 ;  Txebellianum,  82, 
818-19,  821,  751 ;  Turpfllianum,  82, 
1067;  VeUeianum,  82,  572-4,  718; 
Yitrasianum,  88, 186. 

Sententia  nulliuB  momenti,  1011,  1080. 

Separatio— bonorum,  748-9 ;  fructuum, 
898. 

Sepulcri  violati — actio,  147,  817  ;  crimen, 
1071. 

Sequester,  Sequeetratio,  888. 

Serfdom,  162-3. 

Series — of  Edict,  of  Papinian,  of  Sabinus, 
91. 

Servian  constitution,  the,  9. 

Servitudes,  894-426,  126-7,  247,  900. 
Personal,  894-412  ;  definite,  indefinite, 
895-6 ;  explanation,  394-6 ;  in  con- 
nection with  Posseesion,  884-6.  See 
Ususfructus,  Usus,  Habitatio,  Opene 
servorum,  Precarium.  Preedial,  412- 
426  :  actions,  425-6  ;  affirmative,  414, 
420-23,  interdicts  for,  428-5,  in  con- 
nection with  Possession,  886-8 ;  in 
Bracton,  114 ;  characteriBtics,  general, 
413-14  ;  creation  of,  419-20,  restrictions 
on,  421-2 — ^nulli  res  sua  servit,  421; 
servitus  servitutiB  non  esse  potest,  421 ; 
conditional,  420 ;  continuous,  discon- 
tinuous, 423;  definition,  412;  indi- 
visible, 418 ;  negative,  positive,  414, 
420-28;  remedies,  428-6;  reservation 
of,  420  ;  rural,  414-17  ;  termination  of, 
422-8  ;  urban,  414,  417-19. 

Servus.    See  Slave. 

Set-off,  998-5,  1017-18; 


Shipwreck,  loss  through,  514-16. 

Si  quid  minus  foret,  786. 

Sicarii,  1061-2,  1066,  1068-71. 

Silva  csedua,  399,  417. 

Sin,  contrasted   with    Grime   and  Givil 
Wrong,  1068. 

Sine — causa,  597  ;  re  (bonorum  poesessio), 
845-6,  776. 

Slander,  148-9. 

Slave  (servus).  Slavery  (servitus),  157- 
188,  5,  33,  etc.  :  abandonment  of,  for 
delicts,  166-8,  when  sick,  183 ;  as  ad- 
stipulator,  605  ;  as  agent  in  acquisi- 
tion, 323-4 ;  alienation  of,  159  ;  Aris- 
totle on,  161 ;  how  one  became  a, 
168-71  ;  why  called  servus,  and  man- 
cipium,  160 ;  claimed  in  causa  liberalis, 
184-6 ;  accepting  Ghristianity,  set  free, 
188;  dassificatiun,  127-8,  180,  185, 
140  ;  cohabitation  of,  with  fi^ee  woman, 
169-70,  740,  801 ;  consortium  servile, 
862  ;  contubemium,  678,  686  ;  in  con- 
tract— ^incapacity  to  contract,  602-4, 
beneficial  and  technical  ownership 
separated,  612,  in  joint  ownership, 
612-18,  bona  fide  possessed,  or  held  in 
usufruct  or  use,  618,  )jt3.editatis  jacen- 
tis,  614,  802,  could  better,  not  worsen, 
bis  master's  condition,  614,  disabilities 
of  his  position,  how  removed,  614-17  ; 
as  agent  in  conveyance,  823  ;  corrupt- 
ing a»  164, 183;  taken  as  debtor,  1084-5  ; 
definition,  157  ;  delicts  of,  166-8  ;  dere- 
lictio  in  case  of,  258 ;  exposure  of  in- 
fant, 183  ;  free,  how  made,  171-188 ; 
fugitivus,  600  ;  hereditatis  jacentis,  614, 
802 ;  increase  in  numbers,  38 ;  inex- 
oussns,  911 ;  ingratitude  of  (how 
punished),  170 ;  injuria  to,  164-6 ; 
killed,  damages  for,  1073-4  ;  as  legacy, 
905,  could  not  be  legatee  (except  for 
aliment),  948 ;  manoraission  of,  171- 
183,  223 ;  marriage  (contubemium), 
678,  686  ;  master  and  slave,  157-160^ 
no  action  between,  159-60,  complaints 
of  slave  against  master,  183,  limitation 
of  mafxtrr's  ownership,  157-60,  master's 
power  over  slave  compared  with  his 
power  over  son,  189,  master's  rights  a» 
against  third  parties,  163-5, 184-6, 1070, 
master's  responsibility  for  wrongs  done 
by  slave,  166-8,  184-6 ;  merx  peculi- 
aris,  604  ;  ordinarius,  905  ;  origiu  of 
slavery,  160-62 ;  peculium,  38,  157, 
290-91,  608-4,  871,  905,  910-11  (legacy 
of) ;  alave  waa  a  person,  160 ;  aervus 
poenn,  170,  162,  215  ;  aB  agent  in  poa- 
aession,  353-4,  356-7  ;  made  unwilling 
prostitute,  183  ;  pnblicua,  716 ;  popuU 
Bomani,  675  ;  runaway  (harbouring  a), 
168,  183-4 ;  rusticus,  905 ;  legal  se- 
curity of,  194-5  ;  stipulations  of,  610- 
617 ;  intestate  succession,  862  ;  testa- 
menti  factio,  794-5,  797,  800-3j    ae 
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Slave  (continued). 

trader,  604 ;  treatment,  progresoive 
humanity  in,  157-9  ;  tmsts,  824  ;  could 
not  be  tutor,  716-17  ;  urbanoB,  905 ; 
usufruct,  613,  400-1 ;  vema,  168-9 ; 
vicarius,  905,  911  ;  woman  made,  740. 

Societas — company,  814;  partnership 
(q.  v.),  516  seq. — ^leonina,  516,  negotia- 
tionis  alicujus,  518,  unius  rei  vel  cer- 
tarum  rerum,  519,  universorum  bono- 
rum,  518,  universorum  quse,  ex  qusaetu 
veniunt,  517,  veotigalium,  518. 

Socii,  82  ;  et  nomen  Latinum,  32. 

Sodomy,  1061,  1068. 

Solarium,  408,  901. 

Soldier— -desertion  of,  to  enemy,  1066 ; 
error  of  law,  relief  from,  660 ;  lex 
Falcidia^  751 ;  marriage,  680,  688 ; 
succession  to  intestate  comrade,  865-6  ; 
tutela,  717,  720 ;  wiU  of,  771-2,  761, 
779,  796,  807,  809,  928,  946. 

Solidarity,  561-2. 

Solum— Italicum,  260-61,  289-90;  pro- 
vinciale,  272. 

Solutio,  633-8  ;  per  errorem,  657-61,  894, 
923  ;  imoginaria,  639,  641,  1032. 

Solvere,  452. 

Sources — of  Roman  history,  1-8 ;  Law, 
60-61,  75-9, 119-21. 

Spadones,  211  (adoption). 

Specificatio,  280. 

Spendthrifts.     See  Prodigi 

Spiritual  beings,  as  heirs,  799-800. 

Sponsa,  525,  695. 

Sponsalia,  695-6,  525,  535. 

Spondo,  565  (definition),  181,  868,  460, 
526,  588, 670  (form),  575  (extinction  of), 
577  (co-sureties),  975,  982-3,  998,  1003 
(in  interdict),  1019  (costs). 

Sponsor,  566,  570-77  ;  as  to  prescription 
in  action  against,  993.     See  Sponsio. 

Sponsus,  525,  695. 

Sportulffi,  973. 

Spurii,  683,  677. 

Stagnum,  318. 

StatuUber,  176,  602. 

Status,  127-9, 138,  140,  655,  666-785  ;  by 
birth,  rules  determining,  168,  further 
illustrations,  187-8  ;  reductions  of,  214- 
220  ;  tutelary  relations,  666-786 — cura, 
cnratio,  731-5,  husband  and  wife,  678- 
696,  parent  and  child,  676-8,  patron  and 
freeman,  666-76,  tutela  impuberum, 
696-727,  tutela  mulierum,  727-31. 

Statute-process  (Legis  actio),  23,  87, 
41-42. 

SteUionatus,  1071. 

Stillicidii  recipiendi  vel  non  recipiendi 
jus,  417. 

Stipendiaria  prsedia,  287. 

Stipendium,  408,  287. 

Stipulatio,  459-66  :  alternative,  579-80  ; 
application  of,  464-6  ;  Aquiliana^ 
639-40,  642;  in  Braoton,   115;  oom- 


Stipulatio  {eonHnued). 
mittitur,  496,  589  ;  commane^,  4C5-6 ; 
oonventionales,  464  ;  how  created, 
461-3  ;  definition,  459-60  ;  derivation  <if 
name,  460;  derivative  theories  (Savigny, 
Ortolan,  Maine),  536-40  ;  forms,  461-2, 
oldest  form,  sponsio,  626,  spon^do 
perhaps  also  oldest  name,  538,  rela- 
tion of  question  and  answer,  461- 
462,  words  usable,  461  ;  fnictoaria, 
1002  ;  history  of,  625-6,  530-31,  634-5  ; 
inutiles,  598  seq. ;  joint,  551-62  ;  judi- 
ciales,  465,  464  ;  Manilian  (sale),  498  ; 
novatio  of,  629  ;  praepostera,  59^2; 
prstoriae,  465,  464 ;  remedy,  463-4 ; 
written,  463. 

Stipulator,  454,  460,  etc.  (see  Stipulatio) ; 
relations  with  adstipulator,  564,  641. 

Stirpes,  division  of  intestate  inheritance 
in,  835,  864. 

Stoics,  the,  on  the  Law  of  Nature,  36, 
161. 

Studemund,  84,  65,  81. 

Students-at-law,  55,  79-80. 

Stuprum,  678,  1067. 

Subscriptio,  in  criminal  proceedings,  59 ; 
rescript  (G.  1,  94),  200. 

Substitutio  of  heirs,  788-94  :  exemplaris, 
793-4  ;  by  fideicommiisa,  822-4  ;  papil- 
laris, 791-8  ;  vulgaris,  788-91. 

Subvades,  972. 

Succession — ^intestate,  126,  830-74  ;  sin- 
gular, 739  ;  testamentary,  764-S30 ; 
universal,  789-887 — addictio  bonomm 
libertatis  causa,  742-4,  arrogatit*, 
coemptio  in  manum,  740-42,  enfllave^ 
ment  of  women  (by  Senatus  Consoltum 
Claudianum),  740,  Inheritance  (teat*- 
mentary,  intestate),  739-887. 

Suffragium  et  honores,  5,  80. 

Suggestio  falsi,  596. 

Suggrunda,  419. 

Sui — et  necessarii  heredes,  876,  879-81  ; 
heredes,  775-9,  799,  805.  808,  883-5, 
889,  882  ;  juris,  193-4, 117,  128. 

Summons,  the,  17,  967-73 :  under  Im- 
perial constitutions,  971-3,  968  ;  under 
Preetor's  Edict,  969-71,  968  ;  tmd<rr 
XIL  Tables,  17,  968. 

Superficies,  429-30,  383  ;  contrasted  with 
hire,  507  ;  solo  cedit,  276,  383. 

Superinductiones,  805. 

Suppellex— defined,  909,  953  ;  legacy  of. 
907-9. 

Supplicium  summum,  1064. 

Suppressio  veri,  596. 

Sureties,  565-79  :  how  constituted,  670-74, 
restrictions  on,  571-4  ;  forms,  566-8 ; 
how  released,  576 ;  remedies,  576 ; 
rights  and  duties  of  creditor,  debtor, 
and  surety,  568-70.     Co-suretloB,  577  -9. 

Surveyors,  on  land  trials,  1018. 

Suspension  from  professional  practiotL 
1065. 1069. 
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Syngraphae,  468-9. 

Synopsis — BasiliconuD,  96-97,  minor,  96  ; 
Legum,  96. 

Tabbllio,  442,  504. 

Tabula— aecepti  et  expensi,  466 ;  Hera- 
deensia,  1040  ;  XII.  Tabol»,  or  XXL 
Tabulamm  lex  (See  Twelve  Tables) ; 
nuptiales,  690;  tabtilas  testamenti— 
poaaessio  booorum  contra,  860,  776, 
844,  851-2,  866,  872,  Becnndum,  860, 
768,  809,  844. 

Tabularia,  207.  772. 

Tadt  consent,  681. 

Tadta  hypotheca,  443. 

TaKo,  164. 

Tascodrogi,  1056. 

Taxatio,  988. 

Taxation — on  things  bequeathed,  901 ; 
on  land,  408,  901. 

Telum,  1061. 

TempuB— continuum,  utile,  844. 

Tenant  fanner,  898,  447,  507  seq. 

Tender,  of  debt,  687. 

Tergiversatio,  1067. 

Terminalia,  250. 

Terminus  motus,  249,  332. 

Testamenti  factio,  794-804,  717,  824-5, 
94*2  :  definition,  794  ;  incapacity  of 
heirs,  798-802,  of  legatees,  942,  of 
testator,  794-8,  of  witnesses,  802-4; 
necessary  to  tutores  testamentarii,  717  ; 
removal  of  incapadty  by  fideicommissa, 
824-5. 

Testamentum  (formal  will),  764-809  :  per 
SQ8  et  libram,  767-8  ;  of  blind,  772 ; 
causes  as  to,  in  Bracton,  114  ;  classifi- 
cation, 126,  138  ;  codidUi  (introduction 
of),  765,  810 ;  made  in  Comitia,  766 ; 
derivation  of  name,  588-9  ;  destituttim, 
805  seq.;  of  person  suffering  from  con- 
tagious disease,  772  ;  disherison,  774-9, 
788-4  ;  essential  elements  in,  764  seq.; 
erasures,  805  ;  falsum  (forged),  885, 
1062  ;  forms — extant  in  Justinian  *8 
time,  769-91,  obsolete  in  Justinian's 
time,  766-9,  special  forms  for  particular 
classes,  771-3  ;  heirs,  appointment  and 
substitution  of,  786-94  ;  holograph, 
770  ;  incapacity  (testamenti  factio), 
794-804,  717,  824-5,  942 ;  inductiones, 
805;  injustum,  non  jure  factum,  805 
seq.;  inofficiosum,  780-2,  785  ;  inspec- 
tion, 773-4  ;  interlineations,  805  ;  in- 
terpretation, 953-64  ;  irritum,  805 
seq.;  legitim,  780-86  ;  litorse,  805  ;  by 
mancipatio,  767-8  ;  manumission  by, 
175-7  ;  nullius  momenti,  805  seq.; 
nuncupative  (or  oral)— private,  770, 
public,  771 ;  offences  as  to,  1062, 1072  ; 
oi:>ening,  773-4  ;  of  parents  and  chil- 
dren, 773  ;  perils  of  will  •  maldng, 
809-10 ;  prsetorian,  768-9  ;  prescrip- 
tion, 807  ;  in  procinctu,  766-7  ;  publica- 


Testamentum  {continued), 

tion,  773-4 ;  revocation,  804-9  ;  mptum, 

805  seq.;  ruatid,   772  ;   scorings   out. 

806  ;  state  seamen,  772  ;  soldier,  771-2  ; 
superinduotiones,  805  ;  testamenti 
factio,  794-804,  717,  824-6,  942; 
written,  769-70.  See  Codicilli,  Fidd- 
commissa. 

Testatio  privata,  1055. 

Testimony,  1050-64:  admisdon  of, 
1058-6  ;  drcumstantiAl,  direct,  1050 ; 
domesticum,  803  ;  exclusion  of,  1053-6  ; 
explained,  1050  ;  false  (punishment  of), 
1063-4;  who  cannot  give,  1056;  of 
opinions  (not  admitted),  1055 ;  oral, 
1055 ;  production  and  recording  of, 
1053,  1057-60 ;  sanctions  of,  1060  ; 
sufficiency  of,  1053,  1056-7;  written, 
1054-5. 

Theft.     See  Furtum,  Actio  FurtL 

Theophilus,  93  ;  on.selling  up  a  bankrupt, 
1038 ;  tadt  consent  of  insane  person, 
681 ;  jus  dvile,  118  ;  manumiadon— 
board  of,  180,  valid  reasons  of,  181,  of 
dave  (by  sitting  at  table  with  his 
master),  178  ;  pactum  de  constitute, 
567  ;  table  of  propinquity,  832  ;  autho- 
rity of  senate,  120  ;  Senatusconsultum 
Sabinianum  (adoption  of  one  of  three 
sons),  853  ;  free  woman  made  dave  for 
cohabitation,  170  ;  vindicta,  173. 

Thesaurus,  256-7. 

Thief.  See  Furtum.  Fur  improbus 
(shameless),  241  ;  manifestus  (taken 
in  the  act),  326-7  ;  nocturnal,  152. 

Threatened — damage  (damnum  infectum), 
39,  465,  495,  975 ;  harm  (podta  aut 
Buspensa  qusB  possunt,  d  cedderint, 
alicQi  nocere),  150, 153-4. 

Tignmn,  276  ;  tigni  immittendi  jus,  417. 

Time — of  judicial  proceedings,  51-52  ;  of 
performance  of  contract,  585-6,  of 
legacy,  930 ;  how  reckoned,  673 ;  for 
prosecuting  suit  (limitation  of),  1010. 

Title  deeds— custody  of,  759  (joint  heira), 
904  (heir  or  legatee) ;  of  slave,  178 ; 
acquiaition  by  transfer  of,  282. 

Titnlua  juatus,  270,  283. 

Torts,  20, 126-7. 

Torture — of  another  man's  slave,  1070 ; 
of  inheritance,  1060. 

Traditio,  282-8,  258,  260  :  acquidtion  by 
(conditions  of),  282-6;  by  agents, 
323-5 ;  nuda,  283 ;  restrictions  on, 
287 ;  constituting  prsedial  servitude, 
420  ;  by  transfer  of  title-deeds,  282. 

Tralatitium  Edictum,  35. 

Transactio,  549. 

Transoriptitia  nomina,  468,  466-71. 

Translatio  legatorum,  950-51. 

Treason,  1061,  1065-7. 

Treasure-trove,  256-7. 

Trespass  in  pursuit  of  wild  animals,  256. 

Trial,  973-1029,  18  (XII.  Tables) ;  new, 
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Testamentum  {fi(mtvMei\, 
1010-1 1 ;   proceedings  preliminary  to, 
967-78, 17  (XII.  Tables). 

Tribefr—AjBsemblj  of  the,  14,  25-27,  60, 
66  ;  local,  10,  26 ;  the  three,  8. 

Tribonian,  90-92. 

Tribunes— Consular,  27  ;  of  the  Plebeiana, 
18,  14,  26-27,  70. 

TribuB  Esquilina,  88. 

Tribnta  Comitia,  14,  25-27,  60,  66. 

Tribntaria  praedia,  287. 

Tribntum,  408,  287,  901. 

Trinoctium,  19,  225. 

Tripertita,  54. 

Tripertitum  jus,  117,  769. 

Triplicatio,  992. 

Trumping  up  charges  {calumnia)^  1020-21, 
827,  986,  999,  1019,  1066,  1074. 

Trusts.  See  Fideicommissa.  Trusts 
inter  vivos,  656-7  ;  trust  upon  a  trust, 
828. 

Turn  quern  ex  famiHa,  861,  869,  870. 

Tutor,  Tutelar-classification,  126-80, 188, 
140 ;  divisiono,  696-7  ;  in  XJl.  Tables 
19. 
Impuberum,  696-727  :  appointment 
of  tutoree,  708-15,  who  could  not 
be,  716-18,  who  were  exempted 
from  serving  (exou8atione8),718-21f 
725-6,  could  not  be  appointed  by 
fideicommissum,  825,  inquisitio  (by 
Praetor),  709-10,  716;  aaotoritas 
of  tutor,  699-701 ;  oo-tutozB,  706-8  ; 
dativi,  708,  718-16;  definition, 
697-8,  opposed  to  cura,  698,  to 
potestas,  698 ;  tutor  ought  to 
certuB,  922 ;  duties  of  pupillus, 
705-6,  of  tutor,  698-705 ;  extinc- 
tion of,  721 -S;  fiduciarii,  712 
(Gains),  713  (Justinian) ;  honorarii, 
onerarii  (acting),  707 ;  legitimi, 
710-18,  715;  prsstorius,  702; 
tutor's  management  of  property  of 
pupillus,  702-5  ;  remedies,  728-7  ; 
responsibility  of  tutor,  704,  of 
heirs  of  tutor,  724-5  ;  restraints 
on  appointment,  716-21 ;  security 
required  from  tutores,  715-16, 
724  ;  crimen  suspecti  tutoris,  718, 
721-2,  726-7  ;  testamentaria,  708- 
710,  713,  715. 
Mulierum,  727-31 :  appointment 
(modes  of),  729-81  ;  Atiliani, 
780-81 ;  auctoritas  of  tutor,  728  ; 
oessicii,  780 ;  dativi,  729-30  ;  de- 
finition, 727  extinction,  781  ; 
fiduciarii,  780  31 ;  legitimi,  729  ; 
optivi,  729  ;  remedies,  731 ;  testo- 
mentarii,  729. 
Tutela  of  Latins,  713;  of  parent 
over  emancipated  children,  712  ; 
of  patron  (and  descendants)  over 
freedman,  711-12. 

Twelve  Tables,  the,  16-24 ;  and  pauim: 


Twelve  Tables,  the  {contimed^ 
acoessio,  276 ;  aotiones  legia,  975 ; 
adjournments  in  judicio,  1008  ;  arbore* 
— furtim  09BB8B,  251-2,  832,  over 
shadowing,-  258 ;  beating,  as  punish- 
ment, 148 ;  body,  protection  of,  147  ; 
carmen,  148  ;  child,  sale  of,  192, 196-7 ; 
person  without  curator,  732,  784 ; 
damage  to  immoveables,  878  ;  damnnm 
injuria,  242;  debl^  judgment,  103S, 
1089  ;  debtor,  judgment,  169 ;  delict, 
546 ;  deposit,  481 ;  divoroe,  690-91  ; 
doe,  295-6  ;  xeUtion  of  Perpetual  Edict 
to,  123  ;  fiunilia,  259, 757, 775  ;  fiduoia, 
529  ;  furiosus,  782,  734  ;  furtom,  152, 
169,  184,  326,  828;  injuria,  154-5. 
551 ;  interest,  652 ;  intermarriage  ut 
patricians  and  plebeians,  22, 688  ;  jafait 
hens,  759 ;  judicis  postulatio,  978 ; 
legacies,  749,  751;  1^  actio,  975; 
lex  A(}uilia,  551  ;  UbeUers,  1069  ; 
libertatis  adsertor,  184 ;  mancipatio, 
209-10,  212,  229 ;  manus  injectio, 
1030-81 ;  paterfamilias,  190, 191,  259  ; 
pauperies,  248,  331 ;  pecnnia,  259 ; 
person — acddentaUy  killing  a,  14^ 
execution  against  the,  1084,  protectioB 
to  the,  147  ;  pignoris  capio,  1044  ;  pco- 
oedure,  122,  124,  128,  967 ;  prod^vs, 
732,  734 ;  property  —  harm  to,  by 
accident,  or  by  negligence,  146  ;  sacsm. 
746-7  ;  sacramentum,  976 ;  sale,  284 
(delivery) ;  stipulatio,  538  ;  sucoeasioii, 
intestate,  779,  883-40,  848  seq. ;  sum- 
mons, 968-72 ;  telum,  1061 ;  tnteU, 
708,  710-12,  724,  726,  729,  731 ;  ura- 
capio,  269-70,  272-8;  usus,  225-6; 
vades,  sub-vades,  972 ;  via,  415 ; 
vindioatb  (costs),  337;  wills,  768, 
775;  false  witness,  1064. 

Ulpiak,  78. 

Unde— cognad,  848  seq.,  861  seq.;  cognati 
manumissoris,  861 ;  decern  peraooe, 
851,  860-6  ;  legitimi,  848  seq.,  800 
seq.,  869 ;  liberi,  848  seq.,  860  seq. ; 
liberi  patroni  patronaeque  et  parentea 
eorum,  861-9,  870 ;  vir  et  uxor,  848, 
861. 

Universal  sucoesdon,  739-887 ;  sale  uC 
debtor's,  1036-42. 

UniversitaB,  314  ;  juris,  314. 

Unskilfulnees,  as  negligence,  246. 

UBuarius,  409-11,  237,  247. 

Usucapio,  265-74,  2634,  645-6,  1015, 
1038  :  accession,  266  ;  acquisitioii — 
neoessaiy  conditions,  266-70,  restraints 
on,  270-4  ;  when  bona  fides  of  possessor 
not  required,  269 ;  in  Bracton,  114 ; 
not  applicable  to  property  of  FIscas, 
272  ;  of  immoveables,  265  ;  libertatis, 
407,  418,  428;  lucrativa,  270;  irf 
moveables,  265  ;  pro  herede,  269  ;  whc 
could  rescind  a  title  aonuinNi  by,  271 
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(Jsacapio  [eontinuei), 

of  servitades,  419 ;   XII.  Tables   on, 

269-70. 
Usune — ^legitimiB,  652,  724  ;   pupiUares, 

72S-4;     usurarum,    658,    1082.      See 

Interest. 
Usoreceptio,  270,  485-6  ;  Incrativa,  486  ; 

ex  prsBdiatura,  270. 
Usurpatio,  267-8  ;  civilis,  268  ;  naturalis, 


Usua — marriage,  19,  225-6,  678 ;  use, 
409-11,  oompared  with  oommodatum, 
475-6,  nnduB,  409. 

UsnsfmctuB,  UBufractnary,  396-409,  237, 
247,  258,  884-6,  900,  912-18 :  aliena- 
tion, 401-2 ;  contrasted  with  annnity, 
912-13  ;  of  thing  bequeathed,  900, 912  ; 
conditional,  406 ;  creation,  404-5  ;  de- 
finition, 896 ;  duties  of  fmctaarius, 
402-8  ;  in  connection  with  Possession, 
384-6  ;  quasi-usufruct,  897-8  ;  remedies, 
409 ;  rights  of  fructuaiius,  898 ;  of 
owner,  403, 402;  securities  (fidejussores) 
given  by  usufructuary,  406  ;  how  termi- 
nated,406-8;  no  transvestitive  factB,408. 

Uterini,  782, 860. 

Uti  optimus  maximusque,  900,  907. 

Utilis  actio,  40,  1088,  244. 

Utilitas,  48,  244. 

Vaoabiub,  100, 108-9. 

Vacua  possessio,  368,  900. 

Vades,  18,  972,  1008. 

Vadimonium,  985,   526,  972,  1007  ;  de- 

sertum,  1008. 
Variance,  995-7,  1018. 
Vaticana  Fragmenta,  87-88. 
Veddgal,  426-7,  901. 
Venditio— See  Sale.  Bonorum,  126,1087; 

imaginaria,  492. 
Verdict,  59. 
Venia,  168-9. 
Versura,  652. 
Vestal  virgins — could  not  be  heirs,  798  ; 

released  from  potestas,  220  ;  no  tutela 

of,  19,  731. 
Veteran!,  688,  720,  751. 
Veto,  14, 1045-6. 
Vi  bona  rapta,  241,  880,  1070. 
Vi»— privata,  pubUca,  vicinalis,  311-18 ; 

servitude,  415. 
VUtor,  14,  978. 
Vicarius,  74,  604,  905,  911. 
Vigiles,  674  ;  Vigilum  Prsfectus,  674. 
ViUicus,  619. 
Vinculum  juris,  458. 

Vindex,  17,  968,  1030-31,  1084 ;  oom- 
pared witii  fidejussor,  969 ;  pmtoiian 

substitute  for,  969, 1082. 
Vmdicatio,  221,  209-210,  230,  338-7,  887, 

976,  132,  1078;  legacy  per  vindioa- 

tionem,  888-93,  897. 
Vindicis,  976-7,  982-8. 
Vindiota,  178-4,  180,  210,  212,  213,  229. 


Virilis  pars,  562. 

Vis  (Force,  violence)— what  is  T  252  ;  ar- 
mata,  250-51 ;  civilis  etfestucaria,  976; 
in  contract,  598  seq.;  cottidiana,  250- 
251 ;  justifiable,  151-2 ;  laws  on,  57  note 
5 ;  major,  477 ;  privata,  publica,  251, 
1062, 1069. 

Vitium — of  animal,  slave,  etc.,  500-1  ; 
noxie,  501 ;  vitia  possessionis,  360, 381. 

Vocatio  in  jus,  967-78. 

Vulgo  conoepti,  677. 

Waobb.     See  Sacramentum,  Sponsia 

Water,  rights  to,  415-6,  424-5. 

Way,  rights  of,  415-16,  424. 

Weights,  false,  1067. 

Western  Empre— fall  of,  69. 

Wife.  See  Dos,  Manus,  Marriage.  In 
mann,  and  not  in  manu,  195.  Husband 
and,  678-96  ;  authority  of  husband  over, 
228-4  ;  divorce  from  husband,  691 ;  in- 
capacity to  contract,  605,  610  ;  inherit- 
ance (aditio),  876  ;  injuria  to,  195,  224; 
position  of,  858  ;  property,  818  ;  release 
from  manus,  224 ;  succession  to  intes- 
tate husband,  885, 868  ;  no  sale  of,  224 ; 
theft  of,  224. 

Wild  beasts,  criminals  condemned  to  fight 
with,  1064  ;  slaves,  158. 

WilL  See  Testamentum,  Codicilli,  Fidei- 
commissa. 

Windscheid,  104-5. 

Wine,  909. 

Witchcraft,  20,  1068. 

Witnesses — ^to  grant  of  liberty,  177-8  ;  in 
a  trial,  1050-64— credibiUty  of,  1060, 
1055,  examination,  1060,  exclusion, 
1055-6,  false,  1068-4,  expenses,  oath, 
production,  summons,  torture,  1060; 
to  a  will,  769-70,  802-4. 

Woman — could  not  adopt,  211 ;  could  not 
be  arrogated,  206 ;  incapacity  to  con- 
tract (in  tutela),  606 ;  appearance  in 
court,  971 ;  mother  must  apply  for 
curator  to  insane  child,  715 ;  disheri- 
son, 776,  779  ;  promise  of  dos  by,  573 ; 
relief  from  error  of  law,  660  ;  as  heir, 
750  ;  intercessio  by,  573-4  ;  as  legatee, 
750 ;  legitim,  781  seq.;  intestate  suc- 
cession (disabilitiee  of  women  agnates), 
858-9  ;  as  procurator,  1027  ;  property, 
728,  779  ;  made  slave  (by  Senatus-con- 
sultum  Claudianum),  740 ;  married 
(See  Dos,  Manus,  Wife) ;  summons  of, 
971 ;  testamenti  factio,  795-6, 798, 808; 
trusts,  824  ;  tutela  of,  708,  727-31 ;  as 
tutor,  718  ;  must  apply  for  tutor  to  her 
children,  715  ;  wills  of,  795-6. 

Wood  and  timber,  rights  of  usufructuai  y 
in,  399. 

Woricman  and  employer,  512-13. 

Wounds,  1069. 

Wrong — civil,  contrasted  with  Sin  and 
Grime,  1068-4 ;  m  XII.  TablesJ20-21. 
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